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10 THE RIGHT HONOURABLE 
THOMAS LORD PAR KE R, 
BARON OF MACCLESFIELD, 


AND | 
LORD HIGH CHANCELLOR OF GREAT BRITAIN. 


MY LORD, + Dion 

| HE Experience I have fo often had of your Lord- 
ſhip's Goodneſs, cannot but encourage me to hope 

for the Continuance of it: And the Succeſs of my former 

Endeavours under the Protection of your Lordſhip's Name, 

Is a ſufficient Aſſurance, That if I can be ſo happy as to 

have your Lordſhip's Approbation and Encouragement, I 

need not deſire any other. | 


No is my Application to your Lordſhip in Behalf of 
a Common Law Treatiſe, any way diſcouraged by your 
Lordſhip's Removal to the Station you at preſent adorn; 
for though the Publick Good, and his Majeſty's Service, 
have put you under a Neceſſity of leaving the Common 
Law Courts, yet nothing can ever make you ceaſe from 
being the moſt aſſured Friend and Patron, as well as the 
molt .exquiſite Maſter of the Common Law. And the 
Greatelt Lovers of it have the leſs Regret for the Loſs 
of your Lordſhip's Preſence among them, from the Ho- 
nour the Law itſelf has received by your Lordſhip's Ad- 
vancement, whereby the World has been effectually con- 
viaced, That nothing ſo much conduces to make a con- 


A2 ſummate 


* 


THE DEDICATION. 


ſummate Chancellor as the moſt perfect Skill and Experi- 
ence in the Common Law. 


Ir is with the utmoſt Pleaſure we obſerve your Lord- 
ſhip with ſo much Steadineſs adhere to thoſe ſtated 
Boundaries of Property, which our Anceſtors have always 
had in ſuch high Veneration, and which your Lordſhip 
never departs K. but in ſuch Caſes, wherein evident 


Equity, Common Senſe, and Natural Juſtice, undeniably 
point out an Exception. 


Ir is to your Lordſhip we are obliged for the Removal 
of that vulgar Prejudice, 'That the Rules of Law and 
Equity could not poſſibly be reconciled: As your Lordſhip 
had formerly convinced us, That there is nothing in the 
Common Law rightly underſtood, that is any way repug- 
nant to Equity ; you have now given us the like Satisfac- 
tion, That there is no Rule of Equity ſkilfully applied, that 
in the leaſt contradicts the true Reaſon of the Common Law. 


I am, 
My Lo xp, 
With the greateſt Reſpect, 
| Your Lordſhip's moſt dutiful, 


and moſt obliged Servant, 


WILLIAM HAWKINS, 


— © * -% 
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AN: 


OF 


THE SECOND BOOK 


OF THE 


PLEAS or TH CROWN. 


a. 


LL courts of criminal juriſdic- 
tion ate courts of record, ch. 1. 
ſect. 14. | 
And derive their authority from the 
crown, ch. 1. ſect. 1, &c. 


Tue principal courts of this kind, 
ate 
1. The court of the lord bigh 
Reward, ch. 2. 
2. The court of king's bench, ch. 


3. | 
3. The court of the conſtable and 
marſhal, ch. 4. 
4 T he court of the juſtices of ozer 
and ter miner, ch. 5. 
5. The court of juſtices of gaol- 
delivery, ch. 6. 
6. The court of the juſtices of aſſize 
and niſi privs, ch. 7. | 
7. The court of ſeſſions of juſtices 
of peace, ch, 8, 


i... PI 


8. The court of the coroner, ch. g. 
9. The ſheriff's tourn, ch. 10. 
10. The court leet, ch. 11. 


The firſt thing to be done in order 
to the bringing a criminal to juſtice is 
to arreſt him. 

Arreſts ate either without proceſs 
from a court of record, or by virtue 
of ſuch procets. 


And firſt, arreſts without ſuch pro- 
ceſs, are cither, 

I. By private perſons, or, 

2. By publick officers, 


Arreſts of this kind by private per- 
ſons are either, 
1. Such as are commanded and 
enjoined by law, ch. 12. ſect, x 
to 8. 
2. Such as are permitted by law, 
ch. 12. ſect. 8 to 18. 
A 3 3- Such 
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venting the briaging of offenders to 


Priſon, c. 18. 


AN ANALYSIS OF THE' 


3. Such as are awarded by law, 
ch. 12. ſect. 22, &c. 
Arreſts of this kind by publick of- 
ficers, are either, 
1. By watchmen, c. 13. ſ. 1 to 7. 
2. By conſtables, c. 13. ſ. 7 to 12. 


3. By bailifts of towns, c. 13. ſ. 12. 
4. By juſtices of peace, which are 


either, 
I. By parol, c. 13. ſ. 14. 
2. By warrant, c. 13. ſ. 15. to 
the end of the chapter. 
Perſons arreſted are either to be 
bailed, c. 15. 
Oc committed, c. 16. 


Perſons may be criminal, in pre- 


publick juſtice, ſeveral ways. 
1. Before any arreſt made, 
2. Aſter an arreſt. 
Perſons may be ſo guilty before any 
arreſt-made, 
1. By oppoling an arreſt, c. 17. 
ſect. 1. | 
2. By ſuffering a criminal to eſcape, 
E. 19. . 1 .. 
3. By flying from an arreſt, c. 17. 
ſ. 3. c. 49. f. 14, 15, 16. 


Perſons may be ſo guilty after an 
an arreſt, either in reſpect of an arreſt 
of themſelves or of others. 

Their offence in teſpect of an ar- 
reſt of themſelves, if without force, is 
called an eſcape, c. 17. ſ. 5. 

If with force, is called a breach of 


Their offence in reſpect of the ar- 
reſt of others, is either, 

1. Without force, or, 

2. With force, 


Such offences, without force, come 
under the notion of elcapes, and are 
either, | 

1. By officers (e. 19.) or, 
2. By private perſons, 3 20. 


Such offences with force come un- 

der the notion of reſcous, c. 21. 
Secondly, arreſts by proceſs from a 

court of record may be made by vir- 

tue of two kinds of proceſs, 

1. Upon ſuch as is awarded by the 
diſcretion of the court, upon a 
bare ſuggeſtion, or the know- 
ledge of the juſtices, 

2. Upon ſuch as is awarded on an 
appeal, indictment, or informa- 
tion, | 

Proceſs of the firſt kind is generally 

called an attachment (ch. 22.), and 

lies either againſt, 
1. The officers of the court, as, 
1. Sheriffs and bailiffs, ch. 22. 
ſect. 2 to 6. 
2, Attornies, ch. 22. ſect. 6 to 
12. 
. Other officers of the court, 
ch. 22. ſect. 12. 
4. Jurors, ch. 22. ſect. 14 to 
25. or, 
2. Againſt other, as, 
] 1. Interior judges, ch. 22. ſet, 
25 to 
2. Couniellors, ch. 22. ſect. 30. 
3. Gaolers, ch. 22. ſect. 31. 
4. Any other perſons whatſo- 
ever, ch. 22. ſect. 33. 10 the 
end F the chapter. 


Proceſs on an appeal, indictment, 
or information, ſuppoſes ſuch appeal, 
indictment, or information to be firſt 
exhibited. 
An appeal is either, 
1. By an innocent perſon, which 
may either be by writ or by bill, 
ch. 23. 

2. By an offender confeſfing him- 
ſelf guilty, who is commonly 
called an approver, c. 24. 


Indictments yer 25.) are of two 
kinds, 


1. Such as are grounded on the 
common 


PLEAS OF T 


common law, ch. 25. ſect. 35 
to 99. 

2. Such as are grounded on ſta- 
tute, ch. 25. ſect. 99 to 118. 


Informations are of two kinds, 
1. Such as are merely the ſuit of 
the king. ch. 26. ſect. 1 to 17. 
2. Such as are partly the ſuit of 
the king, and partly the ſuit of 
the party, ch. 26. ſect. 17. 
to the end of the chapter. 


Proceſs on an appeal, indictment, 
or information, may be either con- 
ſidered, | 
1. In general, without any parti- 

cular regard to proceſs of out- 
lawry, ch. 27. fect. 1 to 113. 

2, In particular, with regard to ſuch 
proceſs only, ch. 27. ſ. 113. to 
the end of the chapter. 


A criminal being brought into court 
is to be arraigned, or put upon his 
trial, the manner whereof may be 
conſidered, 

1, As it relates to all criminals in 

general, ch. 28. 


2. As it relates to principals and | 


acceſlaries in particular, c. 29. 


The party being arraigned, either, 
1. Stands mute, (c. 30.) or, 
2. Confeſſes, (c. 31.) or, 
3. Pleads, 

Pleas are either, 

1. Dilatory, or, 
2. In chief. 
The dilatory are either; 
— — or, 
In abatement, c. 34. 
The eclinatory are 12 


1. Of the privil 

8580 a, ege of ſanctuary, 

. the benefit of K 4 
Pleas in chief are Ni, Br. & 33 


HE CROWN. 
Is In bar, or, | 


2. The general iſſue, c. 38. 
The principal pleas in bar are, 
1. That of autrefoits acquit, c. 35. 
2. That of autrefoits attaint or con- 
vid, c. 36. 
3. That of pardon, c. 37. 
The plea of not guilty is triable ei · 
ther, f 
1. By the country, or, 

2. By the peers, (c. 44.) or, 
5 By battle, c. 45. 

In order for a trial by the country 

a jury muſt be returned, 

1. From the proper county, c. 40. 
2. By proper proceſs, c. 41. 
3: Before a proper court, c. 42. 
he jurors being returned into 
court may in many caſes be chal- 
lenged. a 4% 
Such challenges may be conſidered 
either, 
1. Without any particular regard 
to aliens, or, 
2. As they particularly relate to 
aliens, c. 43. ſ. 34+ 1 the end of 
the chapter. : 

Thoſe of the firſt kind, are either, 

1. Such as may be taken on the 
part of the king (c. 43. ſ. 2, 
3.) or, 

2. Such as may be taken on the 
part of the priſoner. 

A challenge may be taken on the 
part of the priſoner, either, 

1. Peremptory, (c. 43. . 5 to 10.) 
or, 

2. For cauſe, c. 43. ſ. 10 to 34. 


The jury being ſworn, are to be 
guided by their evidence, c. 46. 

Whereupon they muſt give ſome 
verdict, either general or ſpecial, c. 
47 


Judgments in criminal caſes are of 


I, Such 


two kinds, 


AN ANALYSIS, Ke. 
1. The forfeiture of lands and 


x. Such as expreſsly ſentence the 
party to the puniſhment proper 
for his crime, | 

2. Such as give no ſuch expreſs 

ſentence. j 
Of judgments by ſuch expreſs ſen- 
tence there are two kinds, | 
1. Such as are fixed and ſtated, 
and always the ſame for the ſame 
ſpecies of crimes, c. 48. ſ. 2 to 
14. 5 
2. Such are diſcretionary and vari- 
able according to the different 
circumſtances of each caſe, c. 48. 
14 to 21. 
Of judgments which give no ſuch 
expreſs ſentence, there are alſo two 
1. Outlawry, c. 48. f. 21, 22, 23. 
2. Abjuration, c. 48. ſ. 24. 


The moſt conſiderable conſequences 
of an attainder, &c. ate, | 


goods, c. 49. ſ. 1 to 42, 
2. The loſs of the wife's dower, 
C. 49, .. 42 to 47. 
3. The corruption of blood, c. 49. 
ſ. 47. to the end of the chapter. 
Forfeitures of lands and goods are 
either, | | 
1. By the common law (c. 49. f. 
1 to 18) or, | 
2. By ſtatute, c. 49. ſ. 18 to 30. 
Judgments may be avoided either, 
1. Without writ of error, (c. 50. 
ſ. 10 to 17.) or, 
2. By writ of error, | 
They may be avoided by writ of 
error, either, | 
1. For faults apparent in the re- 
cord, (c. 50. ſ. 1.) or, 
2. For matters d-hors the record, 
(c. 50. ſ. 2 to 10.) ; 
The party condemned is either to be, 
1. Reprieved, (c. 51. ſ. 8, 9.) or, 
2. Executed, c. 51. (. 1 to 8. 
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7 
ERRAT AZ AD DEN PDA. 
Page 58, line 37, inflead of © 2 Rich, 3. 6. 9.“ read © 2 Rich, 3. pl, 9. 
| —— bg, 124 line of the note after ® Strange 40˙ dele the remainder of the note, 
— 71, let, 7, in margin, inſtead of «FS, P. 49.” read . P. C. 49.” 
— 94, be. ig in margin, inſtead of ® Keilwood,” read * Keilway,” 


— 102, note (3) after ( argument,” read « vide the caſe determined, index tit. Cons rant 
: and Term Rep, 679.” | 


— 143, ſet, 9, line 3, inſtead of © goods,” read © gels” 

— 13, line 6, inſtead of © is repleviſable, read © is not replewviſable" 

— 15, line 11 & 13, inflead of et principles,” read © principals” 

— 228, Set, 22. line 19, after (“ groundleſi, read ** wide 14 Geo. 3. e. 20, page 628.“ 
— 203, ſect. 17, inſtead of “ fie point, read © frft particular 

— 235, ſeR. 15, line 3, inſtead of ©* tbe former ef, read ** the latter 7 
— 246, ſect. 44, line 26, inſtead of 40 lords,” read % lord” ; 
— 2632, fed. 87, line 15, inftead of © aificfary,” read * acceſary” 
— 263, line 33, inſtead of “and if, read ** az if? 

— 278, line 18, inſtead of « 7 Hen. 4. c. 27. read 9 Hen. 4. pl. 27.“ 
— 29, in margin dele, wide the caſe of, &c, Cc.“ | 
ms. $64, hoe 30, lakers of, © “ read © aidget®* 

— 362, note 22, line 5, dele the parentbſs— 

— 382, ſet, 27, line 10, inſtead of “ quiſe of, read * wiſe out of” 

— 393, after ſet, 68, read ““ thirdly? 

— uz line 3a, place the parentheſis after « Meer.). 

— 424, ſect. go, line 3, dele ** wobich" 

— 432, fed. 120, Une 2, inflead of © by,” read . be" 

— 432, ſed. 121, line 2, inſtead of “t by the cbich, read © by bel“ 
— 4$0, line 28, inſtead of 46 an order,” read ** in order” 

— $59 ect. 54, line 5, inſtead of (“ proceed,” read proceeding” 

— 620, line 4. read * ſhould produce their indenture” 

— 658, line 8, dele, ( and in the king's beneb"! 


T NE A i 
OF 


THE PLEAS OF THE CROWN, 


BOOK THE SECOND, 
CHAPTER THE FIRST. 


or COURTS or CRIMINAL JURISDIG c 
| TION 1% GENERAL. 


ture of criminal offences, I am now to ſhew, in wat 
manner the offenders are to be brought to puniſhment, | 


And in order hereto I ſhall conſider, Firft, The nature of 
the courts which have juriſdiction over ſuch offences. Se- 


He in the firſt book endeavoured to ſhew the na- 


condly, In what manner the offenders are to be proceeded 3 

againſt by ſuch courts, | 55 88 
And firſt, for the better underſtanding of the nature of ſuen 

courts, I ſhall premiſe ſome conſiderations concerning them in _ 

general, and then conſider the nature of the principal of them 

in particular, 8 


As to the nature of ſuch courts in generah, I ſhall conſider, 
Firſt, What is requiſite to the conſtitution of their authority. 
Secondly, What is incidental to all ſuch courts in general, 


$2, 1. As to the firſt point, I ſhall take it for granted, That 8. P. C. 5. «5; 
the king, being the ſupreme magiſtrate of the kingdom, and * Nell. Ab. 362, 
intruſted with the whole executive power of the law, no court 

Whatſcever can have any ſuch juriſdiction, unleſs it ſome way 

or other derive it from the crown, 


to the ſuit; and therefore where it is ſaid in ſome of our an- 2R. 1 


cient hiſtories, that our kings have ſometimes fate in perſon Speed 321, g 
with the juſtices at the arraignment of great offenders, proba- - A, Ab. 516 


bly it ought not to be intended that the judges, but 
y came as judges, 
as n only, for the greater ſolemnity of the r W. 
* . B * 


2 or COURTS or CRIMINAL Bk. 2. 


(a) aInft.70, 71. Scet. 3. And it is (aid by (a) Sir Edward Coke, that the king 
4; has committed and diſtributed all his power of judicature to ſe- 
DIY 4 13* veral courts of juſtice z and though it may be argued, with the 

| higheſt probability, both from the nature of the thing, and the 
(5) Madox 5 to conſtant tenor of our (5) ancient records and hiſtories ſince the 
- 56 to 85. conqueſt, and alſo from the form of all proceſs in the king's 

85 bench and chancery, which is always made returnable before 
(:) 28 AN, 52. the (c) king bimſelf, that in old time our kings in perſon often 
determined cauſes between party and party, proper for thoſe 
courts ; yet at this day, by the long, conſtant, and uninterrupted 
uſage of many ages, our (4) kings ſeem to have delegated their 
whole judicial power to the judges of their ſeveral courts, which 
by the lame immemorial uſage have gained a known and ſtated 
juriſdiction, regulated by certain and eſtabliſhed rules, which 
our kineicmiclies cannot alter without an act of parliament, 


(4) 4 Inft 73. 
3 Comm, 268. 


6H. 7. 4. Sec. 4. For it ſeems to be clearly agreed, that the king can- 
B Par. 53 not give any addition of juriſdiction to an ancient court, but 
* that all ſuch courts muſt be holden in ſuch manner, and pro- 
2 Hale 105, cced by ſuch rules, and in ſuch caſes only, as their known 
Skin. 37 uſage has limited and preſcribed; and from hence it followeth, 
that, as the court of king's bench cannot be authoriſed to de- 
termine a mere real action between ſubje& and ſubject, ſo nei 
ther can the'court of common pleas to inquire of felony or trea- 
ſon. ; 
4 Inf, $7, Sect. 5, Nay, it is ſaid by ſome, that the king is fo far re- 
1 Sid. 338. trained by the ancient forms in all caſes-of this nature, that 
The king can. his grant of a judicial office for life, which has been accuſtomed 
not grant a mere e MO 0 Glide . 
ſoiritual juriſ-. to be granted only at will, is void. 
per tle, lhe. to a lay perſon, nor can he exerciſe them himſelf; but muſt adminiſter thoſe 
laws by biſhops, as he does the common law, by judges, Cra. Eliz, 259. 314. 


42 A. 12,13- Ses. 6. And the lau is ſo jealous of any kind of innovation, 
1 - in a matter ſo highly concerning the ſafety of the ſubjeR, as 
F. N. B. 110. Not to endure any the leaſt deviation from the old known ſtated 
B. Indi ct. 22. forms, however immaterial it may ſcem ; as will be more fully 


38. 12 Co. 31. ſhewn, ch. 5 ſect. 2. 


7 8 Sect. 7. And from the like reaſon it follows, that commiſ- 
26, 26. * ſions to ſeize the goods and impriſon the bodies of all perſons, 
a loſt. 54. 473, Who ſhall be notoriouſly ſuſpected of felonies or treſpaſſes, with- 
12 Co. 30. 31. out any indictment or other legal proceſs againſt them, are ille- 
gal and void, | | 

| Sea, 8, And it is ſaid, that the king cannot grant any new 

commiſſion whatſoever, that is not warranted by ancient pre- 

| cedents, however neceſſary it may ſeem, and conducive to the 

(% 4Inft, 163, publick good; and therefore (e) commiſſions to aſſay weights and 
.  _ meaſures, being of a new invention, were condemned by par- 

' g liament; and it is ſaid by (/) Sir Edward Coke, that the king 
could not authorize perſons to take care of rivers and the fiſhery 

therein, 


Ch. 1. JURI SDICTION IN GENERAL, 


therein, according to the method preſcribed by the ſt 
Weſtm. 2. c. 47- before the making of that ſtatute, 


atute of 
7 15 


* 


Sec. . As all judges muſt derive their authority from the (a)1 R. Abr. 


crown, by ſome commiſſion warranted by law, they mult alſo 
exerciſe it in a legal manner, and hold their courts in their pro- 
per perſons; for they cannot act by(a) deputy, nor any way tranſ- 


383. 


6 Modern 


E. 4. 


„ udg. 


87. 
30. 31. 
11. 


fer their power to another, as the (5) judges of eccleſiaſtical courts (5) Latch 7, 


may. | 
Seck. 10. (e) But it ſeems, th 


effectual, eſpecially if their ( 
quite more. 


3 


Hob, 70. 2 R. Ab, 673. Crom. 121. (4 27 AT, 23. 


Sed. 11. It bath been (e) reſolved, that, by the comy 


death of the king who made them. Alſo it ſeems (/)] certain, , 


2 R. A 


at regularly where there are di- (c) B. Cor, 20r, 


vers judges of a court of record, the act of any one of them is 2. H. 4. 34. 35. 


fl. 7. 
d) commiſſion do not expreſsly re- 39 H. . 
| S. P. C. f;. 


Con. 5.8 24. 


br. 677. 


on () Dalif, 23. 


Jaw, all patents of the juſtices of either bench, barons o the By. — -7 


exchequer, ſheriffs eſcheators, commiſſioners of oyer and ter- 1 And. 44. 
miner, gaol-delivery, and of the peace, are determined by the 4 f. 4+ 4% 


« Judg, 


* 
3%» 
| 


that at the common law (before 1 Edw. 6. c. 7. ſet forth more Crom. Jur. 286. 


at large, ch. 6.) if one had been convicted of any o 


Fence be- 81 * 1 


fore any ſuch commiſſionere, and the king had died before judg- 1 Cor. 66, 


ment, no judgment at all could have been given, becauſe the (+) Dalif, xg, , 


king was dead for whom the judgment was to have been given, 
and becauſe the authority of the judges was determined. Al- 


Dy. 165. 
2 Inſt. 175. 
1 Lev. 120. 


ſoit is ſaid, that at(g) common law a perſon attainted in the time B. Cor. 20 . 


of a former king, could not have b 


Tiff, in ſuch places where he is choſen by a corporation, having 
by its charter the inheritance of the office, does not determine 
by the demiſe of the king; from whence. it ſcems alſo to fol- 
low, that no other corporation-officer, who by the charter is 
inveſted with any judicial authority, loſes it by ſuch demiſe, _ 


$2. 12. And to prevent the diſorders and other inconveni- L. R 


ences, which may happen upon the death of a king, from the 
want of perſons armed with competent authority to execute the 
laws, before the ſucceſſor can have time to appoint others, it 
was enatted by ) & 8 Will, 3. c. 27. f. 21. That no com- 
0 miſſion, either civil or military, ſhall ceaſe, determine, or 
4 De void, by reaſon of the death and demiſe of his ſaid ma- 
1 zen, or of any of his heirs or ſucceſſors, kings or queens of 
4% Mf realm; but that every ſuch commiſſion ſhall be, continue, 
* and remain in full force and virtue, for the ſpace of ſix 
1 months next after any ſuch death or demiſe, unleſs in the 
mean time ſuperſeded, determined, or made void by the 

B 2 © next 


new warrant. Yet, it hath been adjudged, that the authority —＋ 


of (h) a coroner or verderor ceaſes not by the demiſe of the king B. of 
in whoſe reign they were choſen; and that the office of a (i) ſhe- Ct 


: 


een executed without a Commiff. 19. 


ur. 126, 
4. 44+ a 


ins, B. 


49 
(% 7 Co, 39s 


; 
. 


ym, 74 


or COURTS OF CRIMINAL Bx. 2. 


next and immediate ſueceſſor, to whom the imperial crown 
of this realm, according to the act of ſettlement in the ſaid 
ſtatute before mentioned, is limited and appointed to go, 
remain, or deſcend,” 


as 


S 13. And it is farther enacted by 1 Annæ, ſtat, 1. c. 8, 
par. 2. ** That no patent or grant of any office or imployment, 
« either civil or military, hereafter to be made, ſhall ceaſe, 
« determine, or be void, by reaſon of the death or demiſe of 
« any king or queen of this realm; but that every ſuch patent 
„or grant ſhall be, continue, and remain in full force for fix 
© months next after any ſuch death or demiſe, unleſs in the 
«© mean time ſuperſeded, determined, or made void by the next 
% immediate ſucceſſor, to whom the crown is limited and ap- 
« pointed to go, remain, or deſcend.” | 


The proceeding And it is farther enacted, par. 5. ** That no commiſſion of 
on an informa» 4 aſſize, oyer and terminer, general gaol-delivery, or of aſſo- 
e 3 the na- 4 ciation, writ of admittance, writ of // non omnes, writ of aſ· 
rente e nes © ſiſtance, or commiſſion of the peace, ſhall be determined by 
abated by the the death of any king or queen of this realm; but every ſuch 
—_ _ « commiſſion and writ ſhall be and continue in full force for 
782: but the ** {x months next enſuing, notwithſtanding ſuch demiſe, un- 
ki-g's wit of © Jefs ſuperſeded and determined by the next ſucceſſor ; And 
ertor in ® 9*@'e &. alſo no original writ, writ of niſi prius commiſſion, proceſs or 
impedit abates by J 8 , =p 
his death, Stra, ** proceedings whatſoever, in, or iſſuing out of, any court of 
$43- % equity, nor any proceſs or proceedings upon any office or 
| inquiſition, nor any writ of certiorari, or habeas corpus, in 
50s any matter or cauſe, either criminal or civil, nor any writ of 
| | attachment or proceſs for contempt, &c. ſhall be determined, 
abated, or diſcontinued, by the demiſe of any king or queen 
of this realm; but every ſuch writ, &c. ſhall remain in full 
force, to be proceeded upon, as if ſuch king or queen had 


lived.” 


Origioally judges + It is alſo enacted by 12 & 13 Will. 3. c. 2. (which 
— «4 wen limits the crown to the princeſs Sophia), „That after the ſaid 
2, : 1.4, limitation ſhall take effect, in the manner mentioned in the 
75. „ act, judges commiſſions ſhall be made guamdiu fi bene 
« geſſerint, and their ſalaries aſcertained and eſtabliſhed ; but 
«« upon the addreſs of both houſes of parliament it may be 


« Jawful to remove them.“ 


Thicat ws 1 And for the purpoſe of rendering more effectual the 


paſſed at tbe proviſions of the above ftatute, it is enacted by 1 Geo. 3. 
earnett recom- | 
mendation of the king himſelf from the throne, declaring that be confidered the independence of 
the judges as eſſential to the impartial adminiſtration of juſtice ; as one of the beſt ſecurities of the 
bie and liberties of his ſubjecte ; and ay moſt conducive to the honour of the crowa, Commons 
Journals, 3d March 1761. | 


c. 23. 


\ 


Ch. 1 JURISDICTION in GENERAL. 8 


c. 23. That the commiſſions of judges for the time being 
4 ſhall be, continue, and remain in full force, during their 
« good behaviour, notwithſtanding the demiſe of his majeſty, 
&« or of any of his heirs and ſucceſſors.— Provided always, 
« that it may be lawful to remove any judge or judges upon 
„„ the addreſs of both houſes of parliament.” 


+ It is alſo further enated by the above ſtatute, par. 3. Vide 34 Geo. 3. 
&« That ſuch ſalaries as are ſettled upon judges for the time e. 35. an aug- 
« being, or any of them, by act of parliament; and alſo ſuch eit faires 
« falaries as have been or ſhall be granted by his majeſty, his Alte 2 Geo. 3. 
e heirs and ſucceſſors, to any judge or judges, ſhall, in all c. 4. the 5 Geo. 
ce time coming, be paid and payable to every ſuch judge and gage 
&« judges for the time being, ſo long as the patents or com- | 
« miſſions of them, or any of them reſpeRively ſhall continue 
« and remain in force —Alſo, that ſuch ſalaries of the judges 
4 as are now, or ſhall be charged upon and paid out of the 
« duties and revenues granted for the uſes of the civil govern- 

6% ment,” ns | 

As to the ſecond point, viz. What is incidental to all ſuch 
courts in general, I ſhall only take notice of the following 


particulars : 


Se. 14. Firſt, That all courts of this kind muſt be courts of (,) , tag. 301. 
(a) record; for a court which is not of record, cannot impoſe any Farrerſ. 238. 
fine on an offender, nor award a capias againſt him, nor even f. 8. 3 
hold plea of a common treſpaſs vi & armis, From hence 16. 239. 1 
it clearly follows, That no proceedings of any court of cri- 1 R. Abr. 543. 
minal juriſdiction can be removed into a ſuperior, but by writ ay 5» —_ 
of error or certiorari; and that no averment can be taken , Mod. 6 
againſt the truth of any thing recorded in any ſuch court (65); and 3 Lev, 205. 
that all courts of common law, that have power given them (3) Ball, 260, 


to fine and impriſon, are thereby made courts of record, 


Se, 15. Secondly, That (e) all ſuch courts may injoin the (+) 11 H.6, x2, 
people to keep ſilence under a pain, and impoſe reaſonable f C eg. 219. 
fines, not only on ſuch as ſhall be convicted before them of ,, — 
any crime on a formal proſecution, but alſo on all ſuch as ſhall C. Ele. 38 f. 
be guilty of any contempt in the face of the court, as by Apps. - 
giving opprobrious language to the judge, or obſtinately re- g * 

uling to do their duty as officers of the court; and it is ſaid, 

hat all ſuch courts, except the court-leet, may alſo impriſon 
all ſuch offenders; Alſo it ſeems (4), That even a court-leet is (4) F. N. B. 82, 


far intruſted with the keeping of the peace within its own pdt pe 


ptecinct, that the ſteward of it may by recognizance bind any 10 H. 6. 10. 
perſon to the peace, who ſhall make an affray in his preſence, Com. 7, 
ieting the court, or may commit him to ward, either for want 3 
2 ſureties, or by way of puniſhment, without demanding any 
eilen of him ; in which caſe be may afterwards ret a 

3 1 — 


c 
- 


or THE COURT OF THE HIGH STEWARD. Bk: 2. 
fine according to his diſcretion ; from whence it follows a 
fartiori, that other ſuperior courts of record have the hike 
power. | 


1H. 7. 26. $28. 16. Thirdly, That no judge of any ſoch court is 
3 Inſt. 29. compellable to deliver his opinion before- hand, in relation to 
any queſtion which may after come judicially before him. 


* Os. 


27 Aff. 4 . ti "aj th . . 

2 R. Ab. 77. $e#. 17. That no ſuch judge is any way puniſhable for a 
B. Indi&. 17- mere error of judgment, as hath been more fully ſhewn in the 
Cromp.121,122. 


alk. 202, 1 firſt book, chap. 17, ſect. 6. | £ 


1 Soescs. 18. It is queſtioned, whether all eourts of record may 
. not diſcharge any perſon arreſted, during his journey ing to or 
yy 159. from ſuch courts, or neceſſary attendance there by proceſs from 
_ 3 Brown. '5- any other court: However, it ſeems to be agreed, that any ſuch 
. court may diſcharge a perſon who ſhall be ſo arreſted in the face 


Crom. 180. he. | 
Gilb, Cal. 308. 


2 Str, 98). 6 Mod. 66. 10 Mod, 333. 1 Bar, K. B. 251, Cooke's Bank, Laws, 491. 2 
Black 1113. 1 Black 410. N 


CHAPTER THE SECOND. 


or Tus COURT or Tus HIGH STEWARD 
5 or ENGLAND, | 


13 H. B. 11. \ ND now 1 am to conſider the nature of the principal 
Prynne on the . courts of criminal juriſdiction in particular; and, Firſt, 
4 Iaſtitute 46, 


LS #4 


venthly, The court of the ſeſſions of 3 PS of the peace. 
inthly, The ſheriff's 


41nit. 53, 59. The office of high ſteward of England, which anciently was 
1 See 20. hereditary, not having been granted to any one ſince the reipn 
Comm. 2 89. of wing Henry the Fourth, but only pro hac vice, either for the 
277. 234. trial of = peer on an indictment for a capital offence, or for the 
ke $6: FF determination of the pretenſions of thoſe who claim to hold by 
$2." grand ſerjeanty, to do certain honourable ſervices to the king 
Fieta, l. 2, C. 3. at his coronation: it ſeems needleſs to make a particular in- 
” "; guiry concerning the authority of the court of this high offi- 
1 Hale 350, cet, of which very little mention is made in out antient records 
Folter 142, Or law-books; and therefore I ſhall content myſelf; with re- 
98 | a | marking, 


Ch. 3. or ru COURT, or KING's BENCH. & 


marking, in this place, in genera], that anciently the duty of Lora- young 
this office conſiſted in ſuperviſing and regulating, next under 12th May 1679. 
the king, the adminiſtration of juſtice, and all other affairs of — Huw 
the realm, whether civil or military, and that no one under , 1:R. 28. 225 
the degree of nobility is capable of fo honourable a poſt; and 13 H. 8. 11. 
for the particular manner of executing this office, in the trial of 33 

8 p. C. 132. 
a peer, I ſhall refer the leader to the chapter concerning the pot 421. 


trial of peers. 


Turk are two diſtinct and independant courts, in which a lord high ſteward is oceaſlonally ap- 

pointed to preſide, Firſt, the court of the lord high ſte werd. Secondly, the court of our lord the 
king in v+rliament, The firſt court is inflituted, by commiſſion, for the trial of peers, indifted for 
treaſon, felony, or miſprifion thereof during the receſs of parliament; in which the highs ſteward fits 
as ſole judze in matters of law; and the lords triors as judges in matters of fact, They cannot, 
theref te, interfere with him in regulating the modes of proceeding, nor ought he to intermix with 
them upon the decition of fats, Foſter 233 4 Comm. 260.— The ſecond court is the houſe of 
peers acling ia us judicial capacity, founded in immemorial uſage and the law and cuſtom of patlia- 
ment: And ail oroceedings, whether upon a writ of error, impeachment, or indictment removed by 
certierari, are in contemplation of law proceedings before the king, In the trial of a peer, indeed, for 
a capital otferice, it hath been uſual to appoint a lord high ſteward during the trial, and until judgment ' 
is given, for the ſake of order, regularity, and-dignity z but this appointment does not alter the nature * 
and conſtitution of the court: And in this court every temporal peer hath a right to be preſent du - | 
ring every part of the proceeding, and to vote upon every queſtion both of law and fact; the deci- 

ſion of which is guided by the mzjority, and in which decifion the lord high fleward mixes merely ay 
a peer, and in no other right, Foſter 141, 142, 143. þ 
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| HE whole juriſdiction which is now diſtributed among Ante 3. 
the ſeveral courts of //:/tmin/ter- Hall, ſeems in the firſt Mad. 19. ar, 
reigns after the conqueſt, to have been lodged in one court, Hale. 6 
commonly called the King's Court, wherein juſtice is ſaid to 1 R. A. 945 93. 
have been adminiſtered ſometimes by the king himſelf in per- 2 Iaſt. 24, 
ſon, and ſometimes by the high julticier, who was an officer 9% dd Cwang. 
« very great authority, and uſed in the king's abſence beyond Prod. paſſim. 
ea to 7 . % 3 omm. 41. 
t * the realm as vice roy — 
Sect. 2. Out of this court the courts of common pleas and 3140 
enxchequer ſeem to have been derived, ſometime before the Co. Lit. 17. 
making of the ſtatute of Ma na Charta; the former of which ? _ 
courts properly determines = merely civil, and the latter Dyer 137, 
thoſe relating to the revenue of the crown. And after the Comp. & 78. 
erection of theſe courts, the ſupreme court ſeems by degrees 9 
to have obtained the name of the court of king's bench, and 
| hath always retained a ſupreme juriſdiction in all criminal , 
matters, and alſo in certain -perſonal cauſes, and is ſtill ſup- 


poled to have always the king bimſelf in perſon. ſitting in it. 
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For the better underſtanding the nature of this court, I ſhall 
conſider the following partieulars:— Firſt, In what manner it 
cotrects all kinds of miſdemeanors of all perſons in general. 
Secondly, How far it reforms inferior courts. — Thirdly, How 
far its preſence ſuſpends the power of all other courts,— 
Faurthly, What rules are to be obſerved in the form of its 
proceedings. 


2 Hale e. 2. 13. S$ef. 2, As to the firſt point, it is certain, That this 
IN os court is intruſted. with the higheſt juriſdidtion, not only over 
＋ af — all capital offences, but alſo all other miſdemeanors whatſo- 
4 Inf. 711 ever of a publick nature, tending either to a breach of the 
1 peace, or to the oppreſſion of the ſubject, or to the raiſing of 
N faction, controverſy, or debate, or to any manner of miſ- 
government; ſo that whatſoever crime is manifeſtly againſt the 
publick good, it comes within the conuſance of this court, 
though it do not directly injure any particular perſon; neither 
can any private ſubje&, who has not forfeited his right to the 
protection of the law, ſuffer any kind of unlawful violence or 
groſs injuſtice againſt his perſon, liberty, or poſſeſſions, from 
any perſon whatſoever, without a proper remedy from this 
court, not only for ſatisſaction of the private damage, but alſo 
for the exemplary puniſhment of the offender. 


1 Sid. 168. Sec. 4. Neither is it neceſſary in a proſecution of any ſuch 
3 Ruff, 8. 133. offence in this court, to ſhew a precedent of the like crime 
formerly puniſhed here, agreeing with the preſent in all its 
circumſtances; for this court being the cu//os morum of all the 
ſubjects of the realm, wherever it meets with an offence 
contrary to the firſt principles of common juſtice, and of 
dangerous conſequence to the publick, if not reſtrained, will 
adapt ſuch a puniſhment to it as is ſuitable to the heinouſneſs 
Is © 


80 they may di- Sed, 5, And fo high a truſt doth the law repoſe in the 
red their war- juſtice and integrity of this court, as generally to leave it to 
— = the diſcretion of its judges to inflit ſuch fine and impriſon+ 
England, ment, and even infamous puniſhment on offenders, as the 
. nature of the crime, conſidered in all its circumſtances, ſhall 
3%½%æ require; neither doth it confine them to make uſe of their 
oor 666, own priſon, but leaves them at liberty. to commit offenders to 
x Sid, 145+ , any priſon in the kingdom, which they ſhall think moſt proper, 
and doth not ſuffer any other court to remove or bail any pet- 
ſons condemned to impriſonment by them. 


Dalif. 25, Seer. 6. Alſo this court hath ſuch a ſovereign juriſdiction 
| ＋ 6. io criminal matters, that it may proceed as well on indid- 
222 3. ments found before other courts, and removed into this b 
44 E. 3. 3. certiorari, as on indictments or informations originally com- 


Stomp. Jur. 131. menced in it, whether the courts before whom ſuch indict- 
| ments 
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ments were found be determined or ſuſpended, or ſtill in ge, 
and whether the proceedings be grounded on ihe common law, 
or on ſome ſtatute making a new law concerning an old of- (e] 9 Co, 118. 
fence, and appointing certain juſtices to execute it. as the & . . 64 
ſtatutes of (a) forcible entries, and the (6) ſtatute of Philip and (6) Sr 
Mary, againſt perſons taking away females under the age of fix- 2 Lev. 179. 
teen years from their (c) guardians, &c. neither doth a ſtatute * Mod. 123, 
which appoints, That all crimes of a certain denomination ſhall (JZ Keb. 

be tried before certain judges, exclude the juriſdiction of this ok 
court without expreſs negative words; upon which ground it (% Lack. 54g. 
hath been reſolved, That (4) 33 Hen. 8. c. 12. which enaQts, 1 M104, 27 
That all treaſons, &c. within the king's houſe, ſhall be de- Burr. — 
termined before the lord ſteward of the king's houſe, &c. doth 3. Vent. 66. 
not reſtrain this court from proceeding againſt ſuch offences : ma 5 
but where a ſtatute creates a (e) new offence, which was not 10 N 
taken notice of by the common law, and erects a new juriſ- ep. 64. 
diction for the puniſhment of it, and preſcribes à certain Ty 2 6. 
method of proceeding, it ſeems queſtionable, how far this 8 Hale SO ; 


court has an implied juriſdiction in ſuch a caſe, ro, Jac, 643. 


$24, 7. But it is certain, That the law has ſo high a regard 
to this court, that it will not ſuffer a (/) record regularly removed (F) E. 3. 6. 
into it from an inferior one, to be remanded (g) after the term in 2 He 3. 
which it came in (except in ſome few (Y) ſpecial caſes); yet if the — — — 
juſtices perceive, that there is any practice in endeavouring to 1 R. Ab. 270 
remove any ſuch record, or that the ſole intention of Gch bi 
removals is the delay of juſtice, they may on their diſcretion $. 88 2 
refuſe to receive ſuch record, and may before it is filed re- ( x Rol. 3g. 
mand it back again, for the expedition of juſtice; and upon 88 
this (i) ground, as I ſuppoſe, where one who had pleaded not — * 
guilty to an appeal below, and at his trial had challenged ſo 1 Sd. 19. | 
many of his jury, that the inqueſt could not be taken for want (1) 4 Iat.74, 75. 
of jurors, whereupon a new diſtringas was awarded, removed 5 Com. Digs 
himſelf in the court of King's Bench, he was ordered to be re- 16 F. 4, * 
manded: alſo by the conftrution of the ſtatutes, which im- 3, Com. 18 
power the common law courts of Weſtminſter, to grant a (#) ® 4 Inft 

. 8 uh + * 74 

niſi prius for the trial of iſſues joined in thoſe courts, the juſtices Ray. 364, 
of the King's Bench may grant ſuch trial, as well in caſes of 
treaſon and felony as in other common caſes ; becauſe, for 
luch trial, not the record itſelf is ſent- down, but only the 
tranſcript of it. | 


— 8. And it is recited by 6 Hen. 8, c. 6. That divers 
2 ons and murderers, upon feigned and untrue ſurmiſes, 
ad oftentimes removed as well their bodies as their indict- 
ments, by writ and otherwiſe, before the king in his bench, 
and could not by the order of the law be remitted and ſent 
down to the juſtices of gaol delivery, or of the peace, nor 
-_ Juſtices, nor commiſſioners, to proceed upon them 
ter the courſe of the common law ;” And thereupon it is 
05 


10 or rRHZ COURT ox KING's BENCH. Bk. 2. 
Crom. or. 2x3, nacted, That the juſtices of the King's Bench have full 


2 Hale 3, 4 © authogity by their diſcretions, to remand and ſend down, as 
A: „ well the bodies of all felons and murderers, brought or re- 
| & moved before the king in his bench, as their indictments, 
&« into the counties where the fame murders or felonies have 
“ been committed and done; and to command all juſtices of 
4% gaol-delivery, juſtices of peace, and all other juſtices and 
©. commiſſioners, and every of them, to proceed and deter- 
& mine, upon all the aforeſaid bodies and indictments ſo re- 
&« moved, after the courſe of the common law, in ſuch man- 
& ner as the ſame juſtices of gaol delivery, juſtices of peace, 
„ and other commiſſioners or avy of them, might or ſhould 
& have done, if the ſaid priſoners or indictments had never 
e been brought into the ſaid King's Bench.“ 


Ray, 367, Se, 9. In the conſtruction of the ſtatute it ſeems to have 

| been holden, That it ſhall not be extended by equity to high 

treaſon, : , 

Szyer 26, 217- Sec. 10. As to the ſecond point, viz. How far the court 
N gg 1 of King's Bench reforms inferior courts'; There is no doubt, 
Burr. 556, 785, but that this court, being the higheſt court of common law, 
1152, hath not only power to reverſe erroneous judgments given by 
. inferior courts, but alſo to puniſh all inferior magiſtrates, and 


all officers of juſtice, for all wilful and corrupt abuſes of their 
authority, againſt the known, obvious, and common prin- 
eiples of natural juſtice, but not for mere miſtakes, which an 
honeſt-well meaning man may innocently fall into, 


Sech. 11. As to the third point, viz. How far the preſence 

of this court ſuſpends the power of all other courts, it is 

(%) Som. 156. certain, That this being the (a) ſupreme court of Oyer and 
2 Hate C. 4. Terminer, Gaol-delivery, and Eyre, doth ſo far ſuſpend the 
98 power of all other juſtices of this kind, in the county wherein 
3 loft. 27. it fits, during the time of its ſitting in it (if ſuch juſtices have 
8 10. (5 notice of its ſitting there, and even without ſuch notice (c), as 
Commit 18. Tome ſay), that all proceedings commenced before any ſuch 
Port 15. Juſtices during ſuch time are void; yet it (4) ſeems, That ſuch 
+ rod gg juſtices may proceed upon indictments taken in a foreign 
55.286. 73* county and removed before them, becauſe the court of King's 
| Bench hath nothing to do wich ſuch indictments, unleſs they 

be removed into it, Alſo there ſeems to be the ſame reaſon, 

that ſuch juſtices may proceed upon indictments taken befoie 

them, of offences in the ſame county before the term ; for it 

(+) Keilw, 152. is ſaid in (e) Keilway, That if an appeal be commenced before 
Juſtices in Eyre, and afterwards another appeal be brought in 

he King's Bench, it will be a good plea that another appeal is 
depending ; which ſhews that the King's Bench -ought not 

u itbout a certiorari, &c. to intermeddle in an appeal, whereof 
another court is legally poſſeſſed befote ; and the reaſon ſeems 
Wa” 9 Ts 99" 8s To eee 
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to be the ſame as to indictments; and it is ſaid in the ſame 

book, That if the King's Bench and juſtices in Eyre are in 

one county, yet this ſnall not change the power of the juſtices 

in Eyre, but that if the king will make proceſs for any thing 

not commenced before the juſtices of Eyre, as to ſuch. thing 

their power is ceaſed ; by which it ſeems to be implied, that as 

to what was commenced before them, their power continues: jag. 
however, it is certainly the ſafeſt way for any of the juſtices 4 Ind. 33. 
above mentioned proceeding on any ſuch indictment, to have Sum. 156, 157, 
a ſpecial commiſſion for that purpoſe, and itis moſt adviſable - 

that ſuch commiſſion bear % in the term. 


+ But it is enacted by 25 Geo, 3. c. 18. That x. B. Thisis 
« when any ſeſſion of oyer and terminer and gaol-de- declared to be a 
&« livery of Newgate, in the county of Middleſex, ſhall have NE 
4c been begun to be holden before the eſfoin day of any term, 

« the ſame ſeſſion ſhall and may be continued to be holden, 
« and the buſineſs thereof finally concluded, notwithſtanding 
« the happening of ſuch eſſoin day of any term, or the ſitting 
« of the ſaid court of King's Bench at Weſtminſter, or elſe- 
& where in the ſaid county of Middleſex, and that all trials, 
« judgments, proceedings, acts, deeds, matters, and things 
« whatſoever, and all proceedings, acts, deeds, matters, and 
de things in purſuance of ſuch judgments had, made, and 
„% done at ſuch ſeſſion, ſo continued to be holden after the 
6 eſſoin day of any term, or the fitting of the ſaid court of 
« King's Bench at Weſtminſter, or elſewhere in the ſaid 
« county of Middleſex, ſhall be good, valid, and effectual in 
„ law, and deemed, reputed, and taken to be ſo, to all in- 
te tents and purpoſes whatſoever,” 


Se. 12. As to the fourth point, What rules are to be 

obſerved in the form of the proceedings of this court, it c) co. Ent, 375 
ſeemeth, That all proceſs upon (a) writs of appeal, and alſo all 58. 60, 
proceſs upon () indifiments removed hither by certiorari from a (*? —— 
foreign county, ought to be made returnable cram nobis ubi- 8. Lan. 5. 
Funque fuerimus, but that all proceſs upon (c) bills of appeal againſt 58. 60. 

one in cuſtodia n and perhaps alſo upon (d) indictments (00. 2 
commenced in the R ing's Bench, ought to be returnable coram (44 Co. Ea. 
n:bis apud W:Almanaſterium : allo it has been (e) reſolved, That 360. 363 
Where the court proceeds on an offence committed in the ſame 2 = ; 2 
county wherein it fits, the proceſs may be made returnable 1 Lee, 1 
immediately; but that, where it proceeds on an offence re- 1 Sid. 72. 
moved by certisrari from another, there muſt be fifteen days * R. Abt. 626+ 


between the teſle and return of every proceſs. | 2 loft, 550. 568. 


Tax Jv$TICxs bf t 2 ae I | ; 
9 Co. 118. and ——— are the fovereign judges of Golf- deli very and of Oyer and Terminer, 


Ser- where proceedings are limited to juſtices of Oyer and Tetminer, the 
Court of King's Bench has an implied juriidition, 2 Hale Tben are alſo conſervators of the 
ce, 4 Inſt, 73. throy 


h - * . 
Duane, 4 Co, 5. uy out the whole realm, 2 Rol. Abr. 358. and ſupreme coroners of all 
Als court gay, 


| and, therefore, where the ſheriff or coroners may receive appeals by bill, 
@ fertiori, do the ſame, 4 laſt, 73. 4 Co. 57, This court during the term, and 
| | any 
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any Judge thereof during vacation, may ad:ait perſons committed for any crime, to bail accordin 
to their diſcretion, Skin. 683. Salk, 108. Strange 9171. 1 Com, Digeſt, 497. be it treaſon, 
murder, or any other offence, 2 Inſt. 189. - Latch. 12. Vaughan 157. Comb. 111. 298. 
| 1 Com. Digeſt, 495. except perſons commirted by either houſe of parliament during the ſeſſions. 
= Wilſon 299. and perſons committed for contempts by any of the King's ſupreme courts of juſtice, 
C 4 Comm, 300. Alſo where the body of an offender, a'tainted in the country, is removed by habeas 
| c:rpur, add the record by certiorari, inte this court, it may eward execution, Cro, Con. 176. to 
de done by the marſhs}, 2 Hale 5, of it may iſſue a mandate to the ſherift to perform it as the 
marſhal's aſſiſtant, 1 Hale 464. And where perſons put in ſeigned bail, ſo as not to be reached 
by 21 Jac. 1. this court m-y order all the parties concerned to be ſet in the pillory, Strange 384. 
This court alſo has power to compel the production of examin- tions, papers, books, &c. and to do 
whatever may be neceſſary to the attainment of juſtice, Strange 384. g54+ So allo it may 
order one not a party to attend the maſter, Strange 477. 


CHAPTER THE FOURTH. 


or THE COURT or rur CONSTABLE ann 
MARSHAL. 
2 Com, Digeſt OR the better underſtanding the nature of this court, it 
[1 _ F may not be improper to premiſe ſome general conſidera- 
ny | tions concerning the ancient juriſdiction of thoſe high officers 
ji | before whom it is holden. 


i Dyer, 285. 22. 1. As to the office of high conſtable of England, 


— Ry 4 q which anciently was hereditary, the ſame being eſteemed of 


fin Spel. Glof,146. too high authority to be ſafely intruſted with any ſubject, but 


1 Madox 27, 28, only pro hac vice, ſince the reign of king Henry the Eighth, 
| 14 82 and there being very little to be found in our ancient records 
19 | and hiſtories, concerning the particular power or authority of 
1 this high office, our moſt learned antiquaries ſeem to be able to 


1 | give us little more than their own conjectures concerning this 
Wi matter. However, there is no doubt, but that he was an 
officer of very great power both in war and peace; and indeed 
his very name imports no leſs ; for the word conſtable ſignifying 
in general a commander or officer, he who was called conſtable 
of England, or the king's conſtable, or ſometimes by the way 
of eminency, the conſtable, without any other addition, can- 
not but be thought to have been a perſon of the higheſt com- 
mand and authority; and the ſtatute of 13 Rich. 2. (which 
is at large ſet forth in the following part of this chapter), te- 
ſtraining bis juriſdiction to things touching war, not deter- 
minable by the common Jaw, in relation to which it requires 
him to proceed according to ancient uſage, clearly ſuppoſes 
him to have an ancient eftabliſhed authority concerning theſe 
matters: And it ſeems to have been ſomewhat doubtful, be- 
fore the making of the ſaid ſtatute, whether the conſtable and 


45 F.. 3- marſhal had not a general juriſdiction over all contracts whats 
11 H. 445 ſoever made beyond ſea. a | | RE Oh 


Ses. 2. 


[ 
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Sed. 2, Neither do there ſeem to be any preater footſteps 
in antiquity, of the original inſtitution of the office of the lord 
marſhal, or of his power or authority; for anciently thete were 
ſeveral officers of the king's houſehold who were called 
marſhals; as the marſhals of his horſes, of his birds (a), and of (e) Madox 30. 
his meaſures, who had certain ſalaries allotted them, for the 
management or well ordering of the things committed to their 
charge. And in the ancient records relating to thoſe officers, 
there ſeems no more to be meant by having the marſhalſy of a Mader 30, 31. 
thing, than to have the overſight, or charge, or ordering of 
it: alſo in our old records, there are ſome officers taken notice 
of by the name of marſhals, who are mentioned only in 
general to have been ſervants of the king's houſehold, without, 20. 
any farther account of the nature of their office or duty in x RK. Ab. oh. 
particular. However, we find that in the 22d year of king 
Edw. 3. the parliament granted fifteenths on divers conditions, 
one of which was, That there ſhall be no mareſchalſy in 
England, except the mareſ: halſy of the king, and of the 
guardian of England, when the king ſhall be out of England, 
And it ſeems clear, that there was one marſhal ſuperior to the 
reſt, who was ſometimes called the maſter-marſhal, at other 
time the king's marſhal, the marſhal of England, or the earl Made 37, 32, 
marſhal, being an officer of very gteat authority both in war 33* 
and peace, whoſe principal office in time of war (b), was to re- ()Fieul 
gulate the incampments of the army, and to aſſign to the co, Lit. IM 
troops their reſpective poſts in the day of battle; and in time (e) Madox 33. 
of peace (c) to provide for the ſecurity of the king's perſon in his 
palace, to diftribure the lodgings there, and to preſerve peace 
and order in the king's houſchold, and to be affiſtant to the 
conſtable in determining cauſes, and alſo to execute the (d) orders ( , 10g. 123. 
both of the court of the conſtable, wherein he himſelf ſate as Caf. in Parl. Go, 
judge, and of the court of the high ſteward (e), to which he ſeems 8 "rn be te 
to have been only an officer. u e e OR Pr 

Sec?. 3. But whatever might be the original inſtitution o 
theſe officers, or the nature of their authority, it is certain 
their juriſdiction is at preſent deelared, limited and reſtrained Madox 29. 
by certain acts of parliament, beſore the making whereof, we 


28 any thing memorable on record concerning this 
r, | 


Sec. 4. And firſt it is enafted by 8 Rich, 2. c. 5. as fol- 
loweth : * Becauſe divers pleas concerning the common law, 
55 Which by the common law ought to be examined and 
3 are of late drawn before the eonſtable and mar- 

al of England, to the great damage and difquierneſs of 
1 It is agreed and ordained, © That all pleas and 
J uits touching the common law, and which ought to be 

examined and diſcuſſed at the common law, ſhall rot hereafter 
| «© be 


Co. Lit. 39 1. 
+ Ict, 193. 


court. and that the common law ſhall be exccuted and uſed, 


ordain a remedy again 


d arms and of war out of the realm, and alſo of things that 
„ touch war within the realm which cannot be determined nor 


eſtabliſhed from henceforth, ** That all the appeals to be made 
of things done within the realm, ſhall, be tried and de- 
- $*, termined by the good laws of the realm, made and uſed in 


; © appeals to be made of things done out of the realm, ſhall be 
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&« Be drawn or holden by any means before the aforeſaid con- 
«© ſtable and marſhal, but that the court of the ſame conſtable 
« and marſha] ſhall have that which belongeih to the ſame 


a and have that which to it belongeth, and the ſame ſhall be 
« executed. and uſed, as it was accuſtomed to be uſed in the 
« time of king Edward.” „ | 


$:8. 5. And it is farther declared by 13 Rich. 2, c. 2. in 
the following words : * Becauſe that the commons do make a 
grievous complaint, that the court of the conſtable and mar- 
thal bath incroached to him and daily doth incroach con- 
tracts, covenants, treſpaſſes, debts, and detinues, and many 
other aftions pleadable at the common law in great prejudice 
of the king, and of his courts, and to the great grievance 
and oppreſſion of the prope. Our lord the king, willing to 
the prejudices and grievances aforelaid, 

hath declared in this parliameat, by the advice and aſſent of the 
lords ſpiritual and temporal, the power and juriſdiction of the ſaid 
conltable,.in the form that followeth: To the conſtable 5 


„ taineth.to. have cognizance of contracts touching deeds of 


c diſcuſſed by the common law, with other uſages and cuſtoms 
c to the ſame matters pertaining, , which other conſtables here- 
ce tofore have duly and reaſonably uſed in their time. Joinin; 
* to the ſame, that every plaintiff ſhall declare plainly his 
“ matter in his petition, before that any man be ſent for to 
C anſwer thereunto. And if any will complain, that any plea 
„ be commenced before the conſtable and marſhal], that might 
« be. tried by the common law of the land, the ſame plainti 
% ſhall have a privy ſeal of the king without difficulty, directed 
« to the ſaid conſtable and marſhal, to ſurceaſe in that plea, 
« until it be diſcuſſed by the king's council, if that matter 
«© ought of right to pertain to that court, or, otherwiſe to be 
<< tried by the common law of the realm of, England, and alſo 


U 


„„ that they ſurceaſe in the mean time.“ | —_ 
Ses. 6. And it is farther enacted by 1 Hen. 4. c. 14. aa 
followeth, “ For many great inconveniencies and miſchieſs, a 


that often have happened, by many appeals made within 
the realm of England before this time; it is ordained and 


„the time of the king's noble progenitors ; and that all the 


** tried and determined before the conſtable and marſhal of 
“ England for the time being: and moreover, it is accorded 
| e ON 
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« and aſſ:nted, that no appeal be from henceforth made 
« of in any wiſe purſued in parliament in time to come. 


For the better underſtanding of the conſtruQtion of theſe 
ſtatutes, and the nature of this court, I ſhall examine the fol. 
lowing particulars :—Firſt; How far the ſaid court hath con 
ſance of points of honour in general. — Secondly, Whether it 
can puniſh private perſons for marthalling funerals. — Thirdly, 
Whether it can be holden by a lord marſhal alone without a 
conſtable. —Fourthly, Whether its power as to appeals of 
treaſon be ſuperſeded by 26 or 35 Hen. 8. or 5 & 6 Edw. 6. 
c. 11, or 1 & 2 Ph. and Mary c. 16.—Fifthly, By what law, 
and in what manner its proceeds. —Sixthly, Whether it may'be 
prohibited if it exceeds its juriſdi gion. Seventhly, Whether it 
can be holden by commiſſion. 


Se4. 7. As to the fitſt point it is obſervable, That the 
above mentioned ſtatute of 13 Rich. 2. c. 2. declares the 
juriſdiction of this court, in relation to things done within the 
realm in theſe words, To the conſtable pertaineth conuſ- 1 Hale 500, 
« ance, &c. of things that touch war within the realm + 
« which cannot be determined nor diſcuſſed by the common 
& law: From whence it ſeems to follow, that this court has 
nothing to do with a mere civil matter, no way relating to 
war; and therefore the proceedings of the court of the lord 
marſhal, in the time of king Charles the Firſt, for bare ſcan - 
dalous words reflecting on the (a) honour or gentility of families, (j Mod. 128. 
ſeem no way to be maintained, Yet it ſeems to be taken Salk. 55. 
for granted in ſome (5) books, That diſputes concerning pre- 1 
cedency, and points of honour, and ſatisſaction therein, are ( Hod. "8 
proper for this court. Neither do I find, That the proceed- 1 Rol. 87. 
ings therein againſt perſons for falſely aſſuming the name and Trey 
arms of honourable families, were cenſured or diſallowed x Sid. 4 1 
by the (e) learned members of the committee of the Houſe. of 1 Lev. 2. 
Commons in the year 1539, who were appointed to inquire (c) HT 
into the abuſes of this court. And it ſeems to be (4) adinitted (Jon. Gal, 64, 
in the argument of Oldiss cafe, That all matters of this 63. Tn 
nature are proper for this court, yet it ſeems to be a large 4 
Interpretation to make theſe things iclate to war, ſo as to | 
2 0 = 81 above mentioned; and the rule laid 

own in (e) Kolle's Reports, that the matſhal has power given , 
him where the 4 gives no remedy, 4 — N 
maintainable from the ſtatute; for it doth not ſay in general, 
That to the conſtable pertaineth conuſance of things which 


cannot be determined b 
war, &c. which Ae Y the common law, but of things of 


a concluſive 
the common 


yet inaſmuch 


Ws 

t be thereby determined (J); neither is it (0) 13H. % $+ 
argument, that a matter which is remedileſs by 
law, muſt have a remedy from ſome other law; 
as by the preamble of the ſaid ſtatute, its chief 


intention 


Ty OOO + 


16 or Tut COURT or Tre Bk. 2, 


intention appears to be to prevent incroachments on the com- 

mon law; and ſuch proceedings in matters whereof the com- 

mon law hath no conuſancey cannot be ſaid any way to in- 

- croach upon it. And inaſmuch as the ſaid ſtatute is wholly 

declarative, and hath no negative words; and the conſtant 

practice, which is the beſt interpreter of Jaws, and the general 

opinion of lawyers, ſeem to countenance ſuch proceedings, I 

»* {ſhall not take upon me to determine how far they may be 
wartantable. 


x Lev. 230. Se. 8. As to the ſecond point, viz. Whether this court 
x Sid. 353- Can puniſh private perſons for marſhalling funerals. "Though it 
_ 353- ſhould be granted, That the marſhalling of publick funerals 
7 e 13% delongs to the heralds, who are attendants on this court, and 
that no other perſons without their licence can lawfully inter- 
meddle therein; yet it does by no means follow, That the 
marſhal has power to puniſh thoſe who ſhall be guilty of any 
ſuch incroachment ; but the proper remedy ſeems to be by 
action on the caſe at common law, and not by a ſuit in this 
court, which by the above mentioned ſtatute of 8 and 13 
. Rich. 2. has cognizance only of ſuch matters which cannot 
Cafes in Patl. be determined nor diſcuſſed by the common law. And this 
88, &c, ſe-ms to be the principal reaſon of Dr. Olais's Caſe, wherein 
a ſuit in the marſhal's court againſt one Donmille, for taking 
upon him without licence to paint arms and eſcutcheons, and 
cauſing them to be fixed to herſes, and providing and lending 
palls for funerals, and painting arms for one who had no right 
to their uſe at the funeral, and marſhalling ſeveral funerals, 
&c, was prohibited by the court of Exchequer, upon great 
deliberation, with the advice of the reſt of the judges, and the 

judgment was afterwards confirmed by the Houſe of Lords. 


In Hill v. Ann. Lord Holt (aid, “ The miniſters of this court would have the words of 13 Rich. 
% 2 to mean cua's of arms and eſcutcheons, matters which they very well underſtand, and if 
© they find people aſſume arms to whom arms do not belong, or at leaſt, that thoſe they aſſume ds 
„not belcng to them, their way is to poſt them up, but by what law or juſtice they do this I can» 
& not tell. 7 Mod, 128, | 


(eh Cafes inPart, Set, 9. As to the third point, viz. Whether this court 


8 , can be holden by the lord marſhal alone without the conſtable, 
G. Rot, It was ſtrongly infiſted in the (a) arguments made uſe of in Dr. 


1086. Oldis's Cafe, That the lord marſhal cannot bold this court 
— 15 without the conſtable; and this was alſo the opinion of the (5) 
2 Inft. 5x, above mentioned learned committee of the Houfe of Commons 


4 lot. 123. in the year 1639. And it is certain, That all our ancient (c) 


Co. Lit, 261. law - books and (4) reports which ſpeak of this court, ſpeak of it 


Oy g. 4. 46. either as the court of the conſtable and marſhal, or of the con- 
13-5 table (e) only; and it is obſervable, that the above mentioned 
- - 1 ſtatute of 13 Rich. 2. which in the preamble ſpeaks of this 
(ic) 30 H. 6 6. Court, as the court of the conſtable and marſhal, in the wo 


1zH 4.5. 
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of the act mentions the conſtable only. And it is farther 
remarkable, That wherever the conſtable is mentioned to- 

gether with the marſhal, as judge of this court, he is always 

put before him; which ſeems to intimate, that he is looked upon 

as the principal judge of it: And it is agreed by (a) all, That () ; 106. 94; 
the marſhal cannot determine an appeal of death, or trea+ Ruſhw. 107. 
ſon, without a conftable ; but on the other fide it may be | <p 
argued, That the reaſon why an appeal of a capital matter g, 
neceſſarily requires a conſtable as well as marſha], is, becauſe : Lev. 230, 

1 Hen. 4. which orders how ſuch an appeal ſhall be brought, Hutton 3. 

is expreſs, That it ſhall be tried and determined before the 

conſtable and marſhal of England for the time being; . whereas 

the other ſtatutes only provide againſt the incroachments of 

this court, and do not mention in what manner, or before 

whom it ſhall be holden ; but they ſeem to refer ſuch queſtions | 
to ancient uſage ; ſo that if (b) before theſe ſtatutes the court 1 
was uſually holden before the conſtable and marſhal jointly 

and ſeverally, (c) according to the common uſage of other (e) See Ch, x, 
courts, which generally may be holden before one judge in“ 10. 

the abſence of the reſt, it Ga a reaſonable conſtruction of 

the ſaid ſtatutes to allow this court ſtill to be ſo holden ; nei- 

ther is it probable, That the lord marſhal, upon the extinguiſh- _ 

ment of the hereditary office of the conſtable, ſnould from 

time to time in the (4) reigns of king Henry the eighth, queen (4) Caſes in 
Elizabeth, and king James the firſt, hold this court by himſelf — — 61. 
without any conſtable, and alſo often be aſſiſted therein by the , 2 Sl 
judges of the common law, unleſs it were then well known, 4 Comm. 264. 
that ſuch his proceeding was warranted by the ancient and 

eſtabliſhed uſage' of his court; and it is very extraordinary, 

That our judges and lawyers ſhould (e) generally take it as a (=) Hob. 221. 
thing granted, that the marſhal is at this day the proper judge Roll 37. 


of points of honour, &c. if it were imagined that he has no 8 
power to act without the concurrence of a conſtable. . — 3 53s 
» 0 23% 


$e7, 10. As to the fourth point, viz. whether the power of 
this court as to appeals of treaſon, be ſuperſeded by the ſtatutes 
of 26 Hen. 8. c. 13. or 35 Hen, 8. c. a. or 5 & 6 Edw. 6. c. 11. 
or 1 & 2 Ph. and Mary, c. 10. it is obſervable that it is enacted 
by the ſaid ſtatutes of Hen. 8. and Edw, 6, „That all man- a Hale 264; 
© ner of treaſons, &c. done out of this realm ſhall from 
* thenceforth be inquired, heard, and determined before the 
“ juſtices of the King's Bench, or before commiſſioners, &c, 
ein like manner to all intent and purpoſes, as if they had 
© been done in the ſame ſhire wherein they ſhall be inquired 
* of, &c.“ And it is enacted by the ſaid ſtatute of 1 & 2 Ph. 
and Mary c. 10. That from thenceforth all trials for any * 
* treaſon, ſhall be had and uſed only according to the due 
* order and courſe of the common law,” Yet it hath deen catslab 


5 
Vor. II. C adjudged, f. 107 


Ruſhw. 107. 
Dyer 131. 
1 Inft. 24. 
4 laſt, 324+ 


() 4 Inſt. 125. 
2 Inſt, 57. 

1 Inſt. 261. 
37 H. 6. 3. 20. 


Cues in Parl. 
62, 

2 Inft, gr, 
(<) 4 laſt, 125. 
341. 

8 in Parl. 


2. 
(4) 4p H. 6. 6. 


37 Hl. 6. 3. 
20. b. 31. 


Hutton Jo | 
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adjudged, That none of thefe ſtatutes take away the juriſdic- 
tion of this court in relation to ſuch treaſon : For the ſaid ſta- 
tutes of Hen. 8. and Edw, 6. being wholly in the affirma- 
tive, and it being their chief intention to ſupply a defect in the 
common law, which had provided no method for the trial of 
ſuch offences by jury, they ſhall not without expreſs words be 
conſtrued to take away the authority of an ancient court, con- 
firmed by parliament ;- and therefore the above mentioned ex- 
preflion, That all ſuch treaſons ſhall be tried by the king's 
bench, &c. ſhall be taken to purport no more than that the 
king's bench, &c. ſhall have authority to try them; and as to 
the i & 2 Ph. and Mary, the plain import thereof feems to be, 
to reſtore the ancient manner of trial by the courſe of the com- 
mon law to all treaſons within its juriſdiction, which had been 
much altered by ſome ſtatutes in the former reigns 3 and this 
is fully ſatisfied by aboliſhing all innovations in the proceed- 
ings at common law, and has no relation to caſes no way wkh- 
in its conuſance, } 


$4. 11. As to the fifth point, viz. By what law and in 
what manner this court proceeds, there is no doubt but that it 
ought to follow its own cuſtoms and uſages ſo far as they go, 
and in cafes omitted the rules of the (a) civil law: And be- 
cauſe this is not a court of common law, a (5) condemnation 
in it for a capital offence cauſes neither forfeiture of lands 
nor corruption of blood ; neither can an error in its proceed- 
ings be remedied by writ of error, but only by appeal to the 
king: And yet the judges of the common law take notice 
of the juriſdiction of this court, and give credit to a certificate 
of its judges, for the trial of an (c) iſſue concerning its pro- 
ceedings ; (d) for the civil law is as much the law of the land, 
in ſuch cafes wherein it has been always uſed, as the com- 
mon law is in others, | 


Seck. 12. It is queſtioned, Whether the king hath any 
remedy in this court againſt an offender, by way of indictment 
or information by the attorney general, 


Se. 13. As to the ſixth point, vis. Whether this court 
may de prohibited, if it exceeds its juriſdiction, it is exprefsly 
reſolved in Oidis's caſe, That the ſaid court being holden be- 
fore the lord marſhal only, may be prohibited by the courts of 
common law, if ii exceed its juriſdiction, and it is ſtrongly in- 
ſiſted on in the argument of that caſe, That the court of the 
conftable and marſha} may alſo be prohibited; but there bav- 
ing been no court holden before à conſtable and marſhal for 
theſe many years, and there ſeeming'to be ſmall likelihood of 


its being revived, I ſhall refer the reader for the farther exa-' 


* mination 
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mination of this matter to the learned Sir Bartholomew Showers's Caſes in Parl. 
In Hill. 1 Ano, Holt doubted of the poſſible exiſtence of the court of honour 3 and after a ſearch 


OT PENG a prohibition to a libel brought forwards, in ſuch pretended juriſdiction. 
353. | l 


$:4, 14. As to the ſeventh point, viz. Whether the ſaid 
court can be holden by commiſſion; it ſeems to be the better 
opinion of the court in Parker's caſe, That during the lunacy 
of an earl marſhal, it may well be holden before commiſſioners 
deputed to exerciſe his office; and it ſeems hard to ſay, That ſuch 1 Lev. 230. 
commiſſions, founded on the plain neceſſity of thecaſe, and intended *'* 353» 
to prevent a failure of juſtice, as to caſes of which no other court 
hath conuſance, are againſt the purview of the petition of right, 
made in the third year of the reign of king Charles the firſt ; 
which, complaining that commiſſions had been granted for 
the trial of certain capital offences and other outrages, by the 
martial law, under pretence whereof divers of the king's ſub- 
jects had been put to death, prays that from thenceforth no 


commiſſions of like nature might iſſue forth to be executed as 
aforeſaid. 


CHAPTER THE FIFTH. 


Or run COURT or ru JUSTICES or OYER 
And TERMINER, 


OR better underſtanding of the nature of the courts of 4 Comm, 466. 
the juſtices of Oyer and Terminer and gaol-delivery, I 
all premiſe ſome conſiderations concerning them in general, 
and then conſider the nature of each of them in particular. 


Sec). 1. But in the firſt place, it may not be improper to Lamb. B. 2. 3. 
remark, That the prerogative authorizing thoſe or any other 72: Mis 234+ 
juſtices, is inſeparably united to the crown, not only by the Bae. . Law 
common law, but alſo by ſtatute; to which purpoſe it is en- 15. 26, 
ated by 27 Hen. 8. c. 24. That no perſon or perſons, of 
A what eſtate, degree or condition ſoever they be, ſhall have 
ic A power or authority to make any juſtices of eyre, juſti- 

22 of aſſize, juſtices of peace, or juſtices of gaol - delivery: 
- But that all ſuch officers and miniſters ſhall be made by 
n letters patent under the king's great ſea], in the name 
O and by the authority of the king's highneſs in all ſhires, | ? 
a+ counties palatine, Wales, &c. or any other his dominions, 
„ _ Kec. any grants, uſages, allowance, or act of parliament to 
/ - Contrary notwithſtanding.” | 


As to what belongs to juſtices of oyer and terminer, and 


kaol · deliyery in general, I _—_ examine—Firſt, By what _ | 
: | 
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of inſtruments they muſt be conſtituted, — Secondly, How their 
authority may be ſuſpended, revived, or determined, . — 
Thirdly, How far the preciſe letter of their commiſſions muſt 
be obſerved by ſuch juſtices, — Fourthly, W bat form is to 
be obſerved in the adjournment of ſuch commiſſions — 
Fifthly, How far the power given by them may be extended 
by other commiſſions to other juſtices, or committed to 
fewer than were appointed by the former, —Sixthly, Whe- 
ther ſuch juftices can fit in one county to try offences in an- 
other. —Seventhly, Where their records are to be kept 
after they are determined. Eighthly, Whether the ſame 
juſtices at the ſame time may execute both commiſſions, 


Sect. 2. As to the firſt point, viz. By what kind of inſtru- 
ment ſuch juſtices muſt be conſtituted. It ſeems. to be laid 
down as a general rule in ſome of the old books, That 

though a juſtice may be diſcharged by writ under the great 
0 Ns ſeal, yet that he cannot be made a juſtice by ſuch writ, - but 
43 40. 1 only by (a) commiſſion. And it ſeems to be holden, both by (5) 
B. aff 3844 Sir Edward Coke and Sir (c) Matthew Hale, If any ſuch juſtices 
_ 16, have their authority by writ, though made in the ſame form 
InciRt. 22, 38, and words that a legal commiſſion ought to have, yet their pro- 
39+ ceedings are void; and yet it ſeems, that nothing more 1s 
A meant by theſe expreſſions, if ſtrictly examined, than that 
}4 Init. 164. 2 . . 
(ef Summary all ſuch juſtices muſt derive their authority from ſuch 
261, inſtruments as are ef a known, ſtated, and allowed form, 
7 Hale23: warranted by ancient precedents; and it is only a diſpute of 
(4 tare words whether ſuch inſtruments are to be called writs or com- 
eobal's Digeſt _. 4 , . . 

of Writs 1, 2, Miſſions ; for if you take the import of the word writ from (d) 
Finch's definition of it, who ſays, That it is a Latin letter of 
the king's, from his higher courts of record, in parchment, 
ſealed with his ſeal, and ted by him, it ſeemeth that the moſt 
approved forms of commiſſions of oyer and terminer, &c. ex 

well enough come under the general notion of writs, whic 
(+) Finch 22. by the laſt mentioned (e) author are divided into writs original 


commiſſions ſhould not properly be called writs. Alſo it is 
ſaid by Sir Edward Coke in his comment upon the ſtatute of 
Weſtminſter the ſecond, Ch. 32. which mentions the writ of 
oyer and terminer, that commiſſions were anciently granted by 
Writ, by which he ſeems to imply, That they are otherwiſe 
granted at this day; but he doth not tell us the diſtinction be- 
tween a writ and commiſſion ; neither can-I find that the 
modern precedents differ from the old ones; but on the con- 
trary, that it hath always been agreed, That it is the ſafeſt way 
to follow the old ones: But f muſt confeſs, that I * 


=. and commiſſional : And accordingly we find, That commiſſions g 
(f) Regi. 123. of oyer and terminer, aſſociation, and fi non omnes, granted 
„ ſpecial occaſions, are called writs both both by the (J) regi- 
c il '111. | Mer, and allo by (g) Fitzberbert, who yet ſeems not to approve nel 
Crom. Jur. 131, Of this general notion of the word writ, and ſays, That theſe : 
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find a certain inſtance from any book of authority, wherein vide iafra, ect. 
general commiſſions of oyer and terminer are called writs, 34. 
However, as to the reſolutions of the judges in 42 Aſſ. pl. 12, 

13. which are but briefly and obſcutely reported, and yet 

ſeem to be the chief foundation of what is ſaid in the later 

books relating to this matter; the authority thereof ſeems to 

amount to no more than theſe two following points : — Firſt, 

That juſtices appointed by commiſſion to hear and determine 

certain offences, cannot receive an additional power by writ 

directing them to inquire of other offences; and this ſeems to 

be the ſenſe of (a) Staunford and (5) Fitzherbert in relation to this C27 S. P. c. 94. 
matter,—(c) Secondly, That writs impowering perſons to inquire 1 6, 
of offences, without authorizing them alſo to determine them, 18. : 
are illegal, except in ſuch caſes wherein they are allowed by India, 23. 38, 
ancient uſage, as were (d) writs of this kind to ſheriffs before the 0% .. 
ſtatute of 28 Edw. 3. c. 9. And therefore where it is gene- ( JorOn an 
rally ſaid in ſome (e) books, That commiſſions have been di- (% Reg. 12x, 
reſted to certain perſons to inquire of certain offences, in 01; CG Be. 
der to have them afterwards tried before other juſtices, it ſeems vide Plow. 390. 
that it ought to be underſtood, That ſuch commiſſions were in 

the common form of commiſſions of oyer and terminer, though 

they be ſpoken of only as commiſſions of inquiry. As to the 

reſolution in the Long () Quinto of Edward the fourth, which is (/) Fol. 177, 
the other principal authority concerning this matter, the im- 112. 29. 137, 
port thereof ſeems ta be no more than this, That a perſon "on 

cannot legally be aſſociated to juſtices of aſſize by a writ di- 

rected to ſuch juſtices, reciting a commiſſion of aſſociation to 

ſuch perſon, and commanding the juſtices to receive him, un- 

leſs there be alſo produced a commiſſion of aſſociation directed 

to ſuch perſon; for that the king cannot make a juſtice by ſuch 

writ directed to others; by which it ſeems to be implied, That 

by a proper writ he may do it. And it is certain, That the 

commiſſion of aſſociation directed to the party himſelf, is called 


l a writ both by the (g) regiſter, (h) Fitzherbert, and (i) Finch, and 

ö alſo by (4) Sir 2025 Cote, . well as the writ of admittance 2 f. N. B. 
directed to the other juſtices. However, it ſeems clearly to be _ : 

1 agreed by all theſe books, That the beſt rule of judging of the fy 4 lag. — 
8 validity of any ſuch commiſſions is their conformity to known | 
; and ancient precedents ; and this ſeems to be the beſt reaſon 

: dt the reſolution in 1 Anderſon 296. wherein it is judged, Popham 16 

1 hat a commiffion to a corporation, appointing ſome of its 

f 3 members to be juſtices of gaol- delivery, together with 

r thoſe whom the king ſhould appoint from time to time, was 

G void: For ſuch an authority depending on the precarious ap- 


282 of other juſtices, is not agreeable to the known forms 
- ſuch commiſtions; but the other reaſon given in that book, 
or ſuch newly appointed juſtices not joining with the former, 
- uſe their authority commences at ſeveral times, ſeems not 
ay concluſive; for the authority of juſtices, appointed by writ of 
C 3 aſſociation, 


\ 
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aſſociation, is of a ſubſequent commencement from that of the 

juſtices in the firſt commiſſion ; and yet it is certain, That ſuch 

may act jointly together, as will more fully appear in the fol- 
2 Hale 24, 25. lowing chapter. Fi | | 


Setz. 3. As to the ſecond point, viz. How the authority 

of ſuch juſtices wes be ſuſpended, revived, or determined, there 

is no doubt but that their power is wholly ſuſpended by the 

court of king's bench ſitting in the ſame county for which they 

are commiſſioned, during the time of ſuch fitting, eſpecially if 

they have notice thereof, as hath been more fully ſhewn, chap- 

ter 3. ſection 10.; and it ſeems that their juriſdiction is revived 

of courſe, when the ſaid court no longer fits there, without any 

(o) Reg. 1244 Writ of procedends, &. Alſo it is certain, that their (a) autho- 
Bs rity may be ſuſpended by a writ of ſuperſedeas, which is grant- 
— v6 9 able on proof that their commiſſion was unduly granted; in 
Sum. 16 Which caſe their power may be zeſtored by a writ of procedends, 
Strange 832+ without any new commiſſion, But a commiſſion once deter- 
od mined, cannot be revived by any writ of procedendo, nor the 


Juſtices authorized a-new without another commiſſion, 


4 loft, 165 Se, 4. Such commiſſions may be determined expreſsly or 
impliedly. Expreſsly, by an abſolute repeal or countermand 
from the king. Impliedly, ſeveral ways. 


Sect. 5. Firſt, by the demiſe of the king by whom they 
were granted, But this miſchief is in a great meaſure obviated 


by late ſtatutes, as hath been more fully ſhewn, chapter the 
firſt, ſections 11, 12, 13+ | 


B. Commiſſ, 4, Se. 6. Secondly, according to ſome opinions, by the juſ- 
22. tice's acceptance of any new name of dignity, as that of duke, 
knight, or ſerjeant, &e. But this is remedied by 1 Edw. 6. 

c. 7. by which it is enacted, That if any perſon being in any 

of the king's commiſſions whatſcever, ſhall fortune to be 

« made or created duke, archbiſhop, marqueſs, earl, viſcount, 

% baron, biſhop, knight, juſtice of the one bench or of the 

«< other, or ſerjeant at law, or ſheriff, yet that notwithſtand- 

| ing he ſhall remain commiſlivner,” &c. But it hath been 
Oro. Car. 104. queſtioned, whether the dignity of a baronet, which has been 

Lit, Rep. 81. ereated ſince that ſtatute, be within the equity of it ? 


m Ses. 7. Thirdly, by holding a ſeſſion without adjourning 
"AR 161, It if the commiſſion have no time limited for its continuance 
4 Inft, 165, 28 where it is appointed pro hac vice only 3 but if it be granted for 
3 13, a certain time, or guamdiu nobis placuerit, it does not neceſlarily 
2 * — $* require any adjournment ; and therefore, if the court holden 
4 loft, 165, by virtue of ſuch commiſſion, break up without any adjourn- 
x Econ. 270 ment, or upon a void one, as being made without the conſent 

of the majority of the commiſſioners, yet it may be holden 

again on a new ſummons, e 


4 I Sill. 
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$24. 8. Fourthly, by granting a new commiſſion to other 

perſons of the ſame nature with the former, though but for 

part of the diſtri for which the former was granted, as ſome 

ſay : And whether (a) ſuch new commiſſion be for a certain time, (s) — 
or pro bac vice only; yet the former commiſſions ſhall remain (o) c pl, 
in force, ſa far as they are conſiſtent with the latter; and 40) Ibie. 8. 24. 
therefore it ſeems certain, that a commiſſion of the peace is 

not determined, as to its authority relating to the peace, by a 

new commiſſion to hear and determine felonies. But it hath 

been (c) holden, that it is determined as to its authority relating (q) Ibid. 3. 

to felonies; but this ſeems juſtly queſtionable, not only as be- 

ing contrary to common practice, but alſo becauſe juſtices of 

peace, as ſuch, ſeem to have authority by 34 Edw. 3. to hear 

and determine felonies, without any ſpecial clauſe in their 
commiſſion for that purpoſe, as will more fully be ſhewn, chap- 

ter the eighth. But it ſeems certain, that a commiſſion of (4) gaol- ( tba. Fs 
delivery ſhall not be determined by a new commiſſion of oyer 

and terminer, becauſe they are of different natures. (e) Alſo it (:) 104. 5 
ſeems to be clear, not only from 2 & 3 Ph. and Mary, e. 18. 

ſet forth more at large, ſection twelfth, but alſo in caſes not 

within the ſtatute, that a commiſſion of peace for a cer- 

tain town determines not the authority of the corporation, /) Sammary 
having a grant from the king, that the mayor and his ſucceſſors 162. 
ſhall be juſtices of the peace within its limits, becauſe ſuch a! — 409. 
grant js irrevocable, (/) Alſo it ſeems certain, that no new com- 4 ing 28. 


Inſt. 165. 
miſſion doth determine an old one, unleſs the former com- 20 Aff. 1. 
miſfioners have notice of it. | | wry ao * 


Se. 9. Such notice may be given expreſsly or implied. Ex- () mm) 
preſsly, by () ſhewing the new commiſſion to the former com- 162. | 
miſſioners, which certainly determines the power of all thoſe, 40, 165. 


to whom it is ſhewn. Impliedly, two manner of ways, — — 5. 


S:3. 10. Firſt, by (5) holding a ſeſſion by force of the new (5) 34 a7 8. B. 
commifhon, which ſeemeth to be agreed to be a matter ſo no- Commit. 14, 
torious, that the firſt juſtices ſhall be preſumed to have no- 912% 196 


tice of it, » H. dong g 255 
Sea, IT. Secondly, according to the general opinion, by 5 
proclaiming the new commiſſion in the county. 2228 


B. Commiſſ. 6, 
Sf. 12. As the authority of the juſtices appointed by any Keile. 116, 

Amer commiſſion, is determined by a grant of a new one 

in the manner above mentioned, ſo likewiſe were all proceed- 

ings before ſuch juſtices difcontinued at the common law. To 

·15 which inconvenience it was enacted by 1 Edw. 6. c. 7. 

% hat no manner of proceſs or ſuit made, ſued, or had 

fore any Juſtices of aſſize, gaol-delivery, oyer and termi- 1 . 38. 


* ner, juſtices of the peace, or other of the king's commiſ- 2 Keb. 2. 


& fro 


Honers, ſhall not in any wiſe be diſcontinued by the making chan ata 
Y and publiſhing of any new commiſſion or aſſociation, or by 
C4 « altering 
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ce altering the names of the juſtices of aſſize, gaol-delivery, 
«« oyer and terminer, juſtices of peace, or other the king's 
« commiſſioners, but that the new juſtices of aſſize, gaol-deli- 
ic very, and of the peace, and other commiſhoners, may pro- 
« ceed in every bebalf, as if the old commiſſions, juſtices, and 
«© commiſſioners, had ftill remained and continued not al- 
6 tered,” | 


Se. 13. And it is farther enacted by 2 & 3 Ph. and Mary, 
c. 18. That all and fingular commiſſions granted to any 
« city or town- corporate, not being a county in itſelf, for the 
« keeping of their peace and delivery of the priſoners remain- 
ing in the gaols of any ſuch city or town-corporate, ſhall 
5 ſtand, remain, and be good and available and effeQual in 
6 the law, to all intents, conſtructions. and purpoſes; the 
66 granting of any like commiſſion of peace or gaol-delivery, 
« to any commiſſioner or commiſſioners for the conſervation of 
de the peace, or delivery of the priſoners remaining in the gaol 
« of any ſhire, lathe, rape, riding, or wapentake within the 
& realm of England, bearing date after the ſaid commiſſion 
4 or commiſſions granted as is aforeſaid, to any ſuch city 
or town-corporate, not being, as aforeſaid, a county in it- 
« ſelf, to the contrary notwithſtanding.” | 


Se. 14. As to the third point, viz. How far the preciſe 

letter of ſuch commiſſions muſt be obſerved by the juſtices, 

— 126, It is ſaid to be agreed, That if a commiſſion of oyer and termi- 
I. quinto E. 4. ner, &c. be awarded to certain perſgns to inquire at ſuch a 
Bie 5 place, they can neither open their a&mmiſſion at another, nor 
3 Inf. 3x, 2djourn it thither, nor give judgment there; and that if they 
2 Hale 24. do, all their proceedings ſhall be eſteemed as coram non judice ; 


"am $M Yet it is agreed, that juſtices appointed by commiſſion pro hac 


|  Kelypge 57. vice, may adjourn their commiſſion from one day to another, 


though there be no words in their commiſſion to ſuch purpoſe; 
for nothing can be more reaſonable, than to intend that a ge- 
neral commiſſion, authorizing perſons to do a thing, does im- 
plicitly allow them convenient time for the doing of it. 


Seft. 15. As to the fourth point, viz. What form is to be 
obſerved in the adjournment of ſuch commiſſions, having al- 
ready, in the foregoing part of this chapter, in the 6th and 
I 3th ſections, incidentally treated of the principal queſtions 

| relating to this matter, I ſhall only take notice in this place, 

(s) N. 115, that it ſeems moſt proper (a) to enter all ſuch adjournments in 
| thepreſent tenſe; yet it is ſaid, that the entry of them in the 

preter tenſe, i made good by the multitude of precedents : 

(3) 1 $i. +48, (5) However, it is ſaid, that this court will never intend that 
day % there was an adjournment, if no entry at all were made of it. 


Sed. 16. As to the fifth point, viz.' How far the power 


eg. given by ſuch commiſſions may be extended by new ones to 


other 


Ls 
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other juſtices, or committed by fewer than were appointed by 


the former; it is certain, that new commiſſioners of this kind 
may be added to the former by a writ or commiſſion of aſſocia- 
tion, which ſetting forth the purport of the former commiſſion, 
declares ' the king's pleaſure to aſſociate to the perſons, ap- 
pointed by the firſt, thoſe to whom ſuch new writ or commiſ- 
ſion is directed, provided that ſuch new juſtices attend at the Reg. 124. 
times and places appointed by former; and it is uſual to direct F; . B. r12, 
another writ to the former juſtices, commanding them to ad- gun. _ * 
mit ſuch new juſtices as their aſſociates, with the proviſo above 4 laſt. 183. 
mentioned; and the writ to the perſons ſo affociated is always 
patent, and that to the other Juſtices to admit them is cloſe. . 
But it hath been (a) reſolved, that the firſt juſtices are not bound (a) L. quinto E. 
by ſuch writ to admit the perſons named in it as their aſſoci- 4, 137. 
ates, unleſs they produce ſuch patent of aſſociation as is above 
mentioned directed to themſelves, as hath heen more fully 
ſhewn in the firſt ſection of this chapter. And it hath been(b) (3) L. quinto K 
queſtioned, whether a ſpecial commiſſion of aſſociation, relat- 4. 112, 112, 
ing only to a particular cauſe, can aſſociate the perſons named p3% 5:3" _ 
in it to juſtices appointed by a general commiſſion ? Alſo it 33 H. 6. 10. 
hath been holden, That the king can grant but one patent of 
aſſociation to one commiſſion.” - 

Set, 17. If after juftices have ſat by virtue of a commiſ- 
fion, and taken divers inditments, and awarded proceſs there- 
on, they ſhall all, or ſome of them, die, the king may grant Rex: 138. 
a new commiſſion to thoſe who are living only, or to others, f fy 1 
commanding them to continue the proceedings begun, and to ; 
proceed upon ſuch proceſs, and to hear and determine all the 
offences in the former commiſſion: And thereupon the king 
ſhall ſend a writ unto the executors of the juſtices who are 
dead, to ſend the rolls, records, and ume touching the 
premiſſes, before the new commiſſioners, &c. 


Sec. 18. After a writ of affociation, it is uſual to make Reg. 124. 
out a writ of fi non omnes, directed both to the firſt juſtices, and F. N. B. 1, 
alſo to thoſe who are ſo aſſociated to them, which reciting the * Hale 23. 
purport of the two former commiſſions, commands the juſtices, 
that if all of them cannot cannot conveniently be preſent, ſuch 
a number of them may proceed, Cc. | 


Sef, 19. As to the ſixth point, viz. Whether ſuch juſtices 2 Hale ar, 22. 
may fit in one county to try offences in another? It ſeems y_ 27. 
agreed, that regularly all offences are to be inquired of, heard, — = 163, 
and determined in the county wherein they were committed, Pop. 16, 17. 
and that the king cannot authorize the taking of them in ano- ? And. 291, 
ther. Yet it was adjudged in the caſe of the city of Glouceſter, Douglas hs 
that if the king grant to a city the privilege of being a county 796. 
of itſelf, diſtin from the county within which it lies, with a 


lalye or reſervation, that the „ L 


26 


va 


(4) Rex and 
Gough, Trin. 21 


Geo. 3. 


Doug. 760. 
Raym. 193. 


Vautzh. 140. 


Wood 619. 


Cro. Elis. 137. 
poſt. 22. 220. 
Plow. 390. 


2 Hale 31. 36. 
14 H. 7. 15. 


H. 7. 
B. Commu 17, Juſtices at the ſame time may execute both the commiſſion of 
Com. Jur, 126. 


b. 
2 Hale 34, 166, both theſe commiſſions, may proceed by virtue of the one in 
| Summary 160, 


F. Cor, 47. 
9 H. 7.9. 


oyer and terminer, to fit in one county for hearing and deter- 
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for the county at large, may ſtill ſit in ſuch city, ſuch reſerva- 
tion makes the city flill remain part of the county for ſuch 
purpoſe, and conſequently that an indictment found within ſuch 
city, of an offence in the county at large, is good (+). Alſo 
it is certain, That, by a ſpecial cuſtom, inditments of offences 
within a county may be taken in a place out of it; as they are 
in fact taken both for Middleſex and London at the Seffions- 
hall at Newgate, which ſtands in London; for it ſhall be in- 
tended, that, at the original diviſion of London from Middle- 
ſex, there was a ſpecial proviſion made for this purpoſe. Alſo 
it is certain, That the king may grant a ſpecial commiſhon of 


mining offences, whereof indictments have been found in ano- 
ther: But it is agreed, that the trial muſt be by the jurors of 
the proper county. 


$e7. 20. As to the ſeventh point, viz. Where the records 
of ſuch juſtices are to be kept after they are determined, it is 
enacted by g Edw. 3. c. 5. That juſtices of affize, gaol-de- 
« livery, and of oyer and terminer, ſhall fend all their records 
and proceſſes determined and put in execution, to the ex- 
« chequer at Michaelmas, every year once, to be delivered 
cc there; and the treaſurer, and chamberlains, which for the 
„time ſhall be, having the ſight of the commiſſions. of ſuch 
« juſtices, ſhall receive the ſame records and proceſſes of the 
& ſaid juſtices under their ſeals, and keep them in the trea- 
„ ſury, as the manner is; ſo that the juſtices always do firſt 
<« take out the eſtreats of the ſaid records and proceſſes againſt 
„ them, to ſend to the exchequer as they were wont before.” 


Se. 21. As to the eighth point, viz. Whether the ſame 


oyer and terminer, and alſo that of gaol-delivery? It ſeems 
certain at this day, that the ſame perſons being authorized by 


thoſe caſes, wherein they have no juriſdiction by the other, 
and execute both at the ſame time, and make up their records 
accordingly. But this doth not ſeem to have been clearly agreed 
in former times, ] 


AND n6w I am to conſider the nature of each of the above 
mentioned commiſſions in particular; and firſt of that of oyer 
and terminer, concerning which I ſhall endeavour to ſhew, 
Firſt, Its ſeveral kinds, Secondly, To what caſes the juriſ- 
diction given by it doth extend. Thirdly, To whom, and 
on what occaſions it is grantable, 


As to the firſt point, theſe commiſſions are of two kinds ; 
Firſt, General, Secondly, Special, ty 
| Sea 
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Sed. 22. At this day the common form of ſuch a general 1:9. 162. 163. 
commiſſion is, to authorize the perſons to whom it is directed, Crom. Jur. 137. 
or three or four of them, of which number either ſuch or ſuch 3 i 

0 f 419. 
particular perſons among them are ſpecially appointed to be, 2 Hale 82, "= 
to inquire by the oaths of lawful men, and by other means, of 
all treaſons, felonies, and miſdemeanors, being ſpecially men- 
tioned, and of all others, in ſuch and ſuch counties, and to 
hear and determine the ſame at certain days and places tw be 
appointed by them, &c. For which purpoſe the king acquaints 
them, that he hath ſent a writ to the ſheriffs of ſuch counties, 
commanding them to return a jury before them, at ſuch days and Reg. 123. 
places as ſhall be notified by them, in order to make inquiries 
of ſuch offences, &c. 


$2.23. It is obſervable, That the above mentioned com- 34- Af. 8. 
miſſion makes no mention of the ſuit of the party ; but it ſeems amy _ 
to have been — the moſt common form of ſuch commiſ- ME 
ſion to direct the juſtices to hear and determine offences, as 
well at the ſuit of the party as of the king. | 


Of ſpecial commiſſions of oyer and terminer, there are many 2 Hale 10 to 22, 
precedents in our ancient law books; as, 


Se. 24. Firſt, (a) For the inquiring and determining of (%) Reg. 144, 
ſome particular enormous violence done to the party at whoſe F. N. B. 116. 
complaint the commiſſion is ſued. | 


$2. 25. Secondly, (5) Or for inquiring and determining of (3) Reg. 125, 
treſpaſſes done to the poſſeſſions of a biſhoprick while the tem- 12. 
poralties were in the king's hands, Po Be. Be 20s. -, 


113 · 
Sec. 26. Thirdly, (c) Or for inquiring and determining of 
injuries offered to merchants, c. under pretence that their =P = 
ſhips were wrecked, | 985 


Sec. 27. Fourthiy, Or for inquiring and determining of Reg. 126, _ 
oppreſſions of under. eri and bailiffs and other officers ; after ** N. B. 118. 
which the king may ſend a writ to the high ſheriff, command- * 
ing him, as far as in him lies, to remove ſuch perſons from their 

offices till ſuch inquiries be made. 


Sec. 28. Fifthly, Or for inquiring into the want of re- Reg. 12), 128. 


barations of ſea-walls, ditches, gutters, ſewers, bridges, 4 Burn 196. 

c. ; F. N B. 113. 
1 Bac. Ab. 654+ . 
Sea. 29. Sixthly, For hearing and determining the right 


and title of certain perſons claiming an office, &c. Vet we 

find in Dyer, That the defendant, ſued before ſuch commiſ- Crom. Jur. 132. 
ſioners, demurred to the juriſdition of the court; and it ſeems Dyer 275. 
— to be clearly ſettled there whether ſuch commiſſion be 


Ser. 30. It is obſervable, That ſome of theſe ſpecial com- 2 Inſt, 419, 
miffions are mentioned to be granted at the complaint of the Rer. 123. 125, 
particular perſons ſuppoſed to be aggrieved ; others at the —— "= 

| : aint 


—— — _—_ — 34 NR 


Vide the p- 5. 31. Alſo there are precedents of other commiſſions 


4 Inft. 164, 165, ward Coke and Sir Matthew Male ſeem to be of opinion, That 
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plaint of divers perſons in general without naming them, and 
others without any complaint at all. | 


* for of like nature, granted on particular occaſions; but ſuch. 


the form of the ſpecial commiſſions having been of late much diſuſed, I ſhall 
1 aa refer the reader for a more exact knowledge of them to the 
acts done by com. Regiſter, and Fitzherbert's Natura Brevium. 


miſſioners muſt be ſigned during their fitting, Strange 563, 


B. Commill. 24. Seit. 32. As to the ſecond point, viz. To what caſes the 

.. juriſdiction given by the commiſſion of oyer and terminer doth 

x2 Co. 32, extend; it is generally ſaid, That the juſtices have no power 

N 21. 27. from it to proceed againſt any perſons, but thoſe who are in- 

fa dicted before themſelves, becanſe the words of it are, That 

they ſhall inquire, hear and determine; by which it ſeems to 

be implied, That they muſt inquire of an offence before they 

proceed to hear and determine it: But this reaſoning depending 

wholly on the wording of general commiſſions, which are 

made in ſuch form, doth by no means prove that a ſpecial com- 

miſſion of oyer and terminer, reciting an indictment of a par- 

ticular perſon, and authorizing the juſtices to ſend for and pro- 

ceed upon it to try the offender, is not good; and accordingly 

Crom. Jur. we find, That the attainder of Dudley, afterwards ear] of 

Plow. 28%, 386, Leicgſter, by virtue of ſuch a commiſſion, was not objeCted 

&c. againſt on this account, in the arguments concerning it, re- 
ported in Plawden's Commentaries, 


(a) Dy. 236. Sec. 33. It ſeems to be (a) agreed, That where a ſtatute pro- 

hang hibits a thing, and doth not appoint in what court it ſhall be 

puniſhed, the offender may be indicted before juſtices of oyer 

and terminer, becauſe the king hath a prerogative of ſuing in 

8 236. what court he will, But it hath been (5) adjudged, That if 

C. Tac, 243” ſuch ſtatute appoint that the offence ſhall be determined in 
Jac. 53 

Oro. El. 737. any of the king's courts of record, it can be proceeded againſt 

3 _. only in one of the courts of Weſtminſter-hall ; becauſe thoſe 

deing the higheſt courts of record, ſhall be intended to be 

only ſpoken of ſecundum excellentiam ; and if the act ſhould be 

taken literally to intend any court of record whatſoever, the 

ſheriff's turn, court-leet, and pie-powders, and all other in- 

ferior courts of record, would be within the purview of it: 

and it is farther reaſonable to conſtrue the ſtatute to extend to 

the ſaid courts of Weſtminſter only, becauſe the king's attor- 

ney always attends there, whoſe office it is, if the defendant 


plead a ſpecial plea, to make a replication ; yet both Sir Ed- 
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— — 161. on a ſtatute fo worded, the proſecution may be in any court 
dont. of oyer and terminer. And indeed ſeeing the above mention- 
ed limitation of ſuch ſuits to courts of record, is no more 

than the Jaw would have implied, if it had not been expreſſed: 

and it is agreed, That if it had not been expreſſed, the ſuit 
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might be in any court of oyer and terminer, it may be reaſon- 
ably argued, that it may be brought in any ſuch court notwith- 
ſtanding ſuch limitation, according to the common maxim, 


conſidering that the court holden before juſtices of oyer, &c. 
is a court of record of a very high nature, and much regarded 
by the law. And as to the objection, that the conſtruction 
contended for, would extend ſuch ſuits to all inferior courts 
of record, it may be anſwered, that it would only extend 
them to ſuch courts of a general juriſdiction, wherein ſuits of 
like nature may properly be brought, and not to courts of a 
limited authority, inſtituted for a ſpecial purpoſes, and con= 
fined either to offences at the common law, as the court-leet 
and ſheriff's turn are, or to contracts of a ſpecial nature, as 
the court of pie-powders is: As to the objection, That it is 
moſt reaſonable to conſtrue. the ſtatute, to intend only ſuch 
courts wherein the king's attorney attends, the ſame may be 
ſaid in relation to proſecutions on ſtatutes which mention no 
court at all wherein they ſhall be brought; and yet it ſeems to 
be certain, That ſuch proſecutions may be brought in an 
court of oyer and terminer: Neither do I find any reaſon 
aſſigned, why the king's prerogative, of chooſing in what 
court he will commence a ſuit, ſhould be reſtrained without 
expreſs words in this caſe, where courts are mentioned in 
general, more than in the others where they are not mentioned 
at all. Beſides, it ought to be conſidered, That if ſuch pro- 


ſecutions are to be confined to the courts of Weſtminſter, no of- 


fence againſt any ſuch ſtatute in any county, but that wherein 
the king's bench ſits, could be indicted at all; for it is certain, 
that no offence can be inquired of out of the county wherein 
it was committed: Alſo ſince 21 Jac. 1. c. 4. ſet forth more 
at large in the chapter concerning Informations, which re- 
ſtrains all proſecutions whatſoever on penal ſtatutes to their 
proper counties (as the conſtruction of the ſaid ſtatute is 
now ſettled), if ſuits on ſuch ſtatutes could be brought only 


in Weſtminſter-hall, no offences out of Middleſex could be 
Proſecuted at all, 


$2. 34. As to the third point, viz. To what perſons, 
and on what occaſions, commiſſions of oyer and terminer are 
grantable, it is enacted by the ſtatute of Weſtminſter 2. 
bes 22 * That a writ of treſpaſs (ad audiendum & terminandum) 
rom henceforth ſhall not be granted before any juſtices, 


8 except juſtices of either bench, and juſtices in eyre, unleſs 


4 freed ot an heinous treſpaſs, where it is neceſlary to provide 
« 1 y remedy, and our lord the king of his ſpecial grace 
- hath thought it good to be granted,” 


35. And it is farther enacted by 2 Edw. 3. C. 2. 
at oyers and terminers ſhall not be granted but before 
« juſtices 


Seck. 
Th 


quod expreſſio eorum que tacit? inſunt nihil eperaturz eſpecially . Edin 173. 


* Dys 236, 


CI . 
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4e juftices of the one bench or the other, or the juſtices er- 
« rants, and that for great hurt or horrible treſpaſſes, 
« and of the king's ſpecial grace, after the form of the ſtatute 
« above mentioned.” | 


Sach. 36. Allo it is enacted by 34 Edw. 3. c. 1. That 
cc writs of oyer and terminer be granted according to the 
& ſtatute thereof made, and that the juſtices which ſhall be 
| © thereto aſſigned, be named by the court, and not by the 
« paity,” 
Set. 37. It may perhaps be argued from the general 
words of theſe ſtatutes, That no commiſſion of oyer and ter- 
miner ought to be granted to any, but ſuch juſtices as therein 
2 Inſt, 419, mentioned, and on ſuch ſpecial occaſions, And Sir Edward 
Coke, in his comment on the ſaid ſtatute of Weſtminſter 2, 
does not ſhew whether all ſuch commiſſions in general are 
meant to be reſtrained by it, or fuch only as are of a particular 
nature; yet if the intention of the ſaid ſtatutes be fully exa- 
mined, it ſeems reaſonable to confine the purview of them to 
ſpecial commiſſions of oyer and terminer, granted at the com- 
plaint of particular perſons, upon ſome great injury ſuggeſted 
to have been done to them; not only for that ſuch ſpecial 
Thel. Dig. 1, 2. commiſſions, for redreſſing of a particular grievance at the 
ante f. 1. ſuit of the party, ſeem to come more properly and generally 
a laſt, 419% under the notion of writs, than general commiſfions iſſued by 
the king as the common diſpenſer of juſtice to his people, 
without any particular application from, or regard to any par- 
ticular perſon ; but alſo becauſe there may be a miſchief to 
the ſubject from ſuch ſpecial commiſſions, which cannot be 
feared from the general ones ; for the party who fues out ſuch 
a ſpecial commiſſion, may thereupon take out a writ to the 
ſheriff, commanding him to arreſt the goods ſuppoſed to be 
Reg, 126, 177. wrongfully taken away, and to keep them in ſafe cuſtody till 
33328 ſome order be made concerning them, by the juſtices aſſigned 
% to determine the matter, which may be very inconvenient to 
the perſon complained of. Neither can it be imagined, that 
the ſtatute intended to reſtrain general commiſſions to enor- 
mous treſpaſles, which could not but hinder the due execution 
of juſtice, which requires the puniſhment of all kinds of miſ- 
demeanors, of which ſuch commiſſioners are the uſual and 
proper judges. But it is reaſonable indeed, that ſuch ſpecial 
commiſſions ſhould not be granted but upon urgent occafions ; 
Reg. 124, 125, and accordingly we find precedents for the ſuperſeding of 
1 A, 21: them, where the king has been informed, that he was im- 
poſed upon in granting them on a ſuggeſtion, that the injury 
complained of was of a heinous nature, where in truth it was 
but a ſlight inconſiderable treſpaſs, | | 
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For other particulars concerning the proceedings of juſtices 
of oyer and terminer, ſee the chapter concerning Ap " 
and the chapter concerning Proceſs againſt the Jury, ATE | 


CHAPTER THE SIXTH. 


or Tus COURT or GAOL DELIVERY. 


OR the better underſtanding of the nature of the com- 4 comm. 267. 
miffion of gaol-delivery, I thall confider—Firft, What þ 4 
ought to be the form of it, —Secondly, What juriſdiction the 

juſtices authorized by it have by the common ee — — 

W hat by ſtatute.— Fourthly, In what place they ought to hold 

their ſeſſions, | 


Set. 1. As to the firſt point, having already ſhewn that Ob. . 
all judicial commiſſions muſt be agreeable to ancient pre- 713. 766. 
cedents, I ſhall only ſhew in this place, the purport of the Crom. Fer. 125, 
moſt uſual commiſſion of gaol- delivery, which is a patent in 2 ys = 
nature of a letter from the king to certain perſons, appointing te cum ret! 
them his juſtices, or two or three of them, of which number of gaol-delivery, 
either ſuch or ſuch a particular perſon among them is eſpecially de 5 
_ 7<quired to be, and authorizing them to deliver his gaol, at — * 
ſuch a place, of the priſoners in it; for which purpoſe it com- Sect. 3. 
1 mands them to meet at ſuch place, at the time which they 
themſelves ſhall appoint, and informs them, that for the ſame 
purpoſe the king hath commanded his ſheriff of the ſame 
county, to bring all the priſoners of the gaol, and their at- 


2 before them, at ſuch day to be appointed by 
them. 


Sec. 2. As to the ſecond point, viz. What juriſdiction 

Juſtices of gaol-delivery have by the common law ; it ſeems to sum. 158, 
be clear, That they may by common law proceed upon any _ = 3 
TE dictment of felony or treſpaſs, found before other juſtices, 2 Hh 
| agal ſt a . . . . . — 
eantt any perſon in the priſon mentioned in their commiſſion, B. Cor. 179. 
a nd not determined; and therefore theſe words in the ſtatute 32 Co. 32. 
1 of 4 Edw. 3. c. 2. „ That the juſtices aſſigned to deliver the 

.. ale ball have power to deliver the ſame gaols of thoſe 

that ſhall be indicted before the juſtices of peace,” ſeem only 

- be in affirmance of the common law. And herein the au- 

t =P of theſe Juſtices differs from that of juſtices of oyer 

= rerminer; who regularly can proceed only againſt perſons 

indicted before themſelves, as hath been more fully ſhewn in 

the precedent chapter, ſection thirty-two. 


— dal But it 3s faid in ſome (a) books, That juſtices of (e) Cro. Elia. 

Saoldelivery, as ſuch, have no power to take any indictment; 97279... vi 

| | ; | | | ut 1 And. 111. 
=> 
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but the common opinion, that they have ſuch power, ſeems 

(o) 1 And, 111, much more agreeable to reaſon ; for (a) ſurely it cannot but be 
113. implied in their commiſſion to deliver priſons of their priſoners, 
Sum. , that they muſt have authority to make ſuch deliverance by due 
4 lad. Ve. courſe of law, which cannot be without a proclamation, if 
there be no proſecution, or a proper trial, if there be one, in 

order to which there muſt be an accuſation of record, without 


which the. priſoner cannot be arraigned or tried. 


(3)S. p. c. 183. Sec. 4. Alſo it hath been (5) holden, That juſtices of 
a Roll 12. gaol-delivery, as ſuch, have no power to deliver the gaol of 
+=" "oo perſons committed for high treaſon, perhaps for this reaſon, 
1 And. 111. becauſe this being a crime of ſo high a nature, and againſt the 
king himſelf, ſhall not be included in the general words of a 
commiſſion, nor tried without the king's ſpecial direction. And 
this opinion ſeems to be much favoured by the preamble of 
the ſtatute of 3 Hen. 5. c. 7. wherein it is recited, That the 
puniſhment of counterfeiting money (which is a ſpecies of 
treaſon) pertaineth not to any judges of the realm, but to the 
king's juſtices before himſelf, or to ſpecial commiſſioners there- 
to aſſigned; and thereupon it is enaded, . That juſtices of 
& aſſize ſhall have power by the king's commiſſion to hear and 
* determine the offence abovementioned.” Yet the _— 
opinion is not only warranted by ve eat (c) authorities, but 
3 alſo it ſeems — agreeable tro ba for * the words of 
2 Hale 35. the commiſſion are general, and include all priſoners alike 
. ogy 12. without any exception, why ſhould thoſe who are accuſed of 
+. treaſon, be conſtrued to be out of the meaning of them more 
than others? Eſpecially conſidering, that the greater the crime 
is for which a man is impriſoned, the greater hardſhip it is for 
him to lie under the terror of a proſecution for it, without 
being admitted to an opportunity of clearing his innocence, 
And the ſtatute of 1 Edw. 6. c. 7, which authorizes ſubſe- 
quent commiſſioners of gaol- delivery, to give judgment of 
death againſt ſuch as were found guilty before other com- 
miffioners of gaol delivery, of treaſon, &c. and reprieved be- 
fore judgment, clearly ſuppoſes ſuch juſtices to have power in 
treaſon as well as in other caſes, 


Sect. 5. It ſeems clear from the words of the commiſſion, 
that theſe juſtices have nothing to do with any perſons not in 
cuſtody of the priſon mentioned in it, except in ſome ſpecial 
caſes; for if part only of thoſe who were accomplices to the 
ſame felony be in ſuch priſon, and other part of them out of it; 

„ Hl. 41. ſuch juſtices, for the neceſſity of the caſe, may receive an appeal 
4 Co. 47. againſt thoſe who are out of the priſon, as well as thoſe who 
d.P.C.64, are in it; which appeal after the trial of ſuch priſoners ſhall be 
. removed into the king's bench, and proceſs ſhall iſſue from 

thence againſt the reſt, But if thoſe out of priſon ſhould be 

omitted in ſuch appeal, they could never be put ws 

; other, 
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dther, becauſe there can be but one appeal for one felony. 
Alſo it is ſaid both by (a) Staunford, and (b) Hale, That ſuch (a) S. P. C. 644 
Juſtices may receive an appeal dy bill againſt one let to bail, 5 159» 260. 


But I cannot find any authority in the (c) books cited by 2 


uſage of that court. And I do not find it ſaid in any book, That 5 A 

„ 5 . 4 P. 12. 
thoſe who are bailed by any other court, are looked upon as 13. 
priſoners in the priſon belonging to ſuch court, but only in the Pyer 99. 


cuſtody of their ſureties, who may detain them wherever they 8 197 


(i) It is ſaid, 2 Hale 45, That juſtices of guol-delivery may receive an oppea! by bill 
againſt a perſon being in cuſtodyz and take an isdictment againſt one admitted to bail, for 
which 21 Hen, 7. 33. 4. 9 Edw, 4. 2. 4. 39 Hen. 6. 27. 6, are cited as authorities, 


Sec. 6, It ſeems clear, That ſuch juſtices have not only Hm 167, 
power to diſcharge ſuch priſoners, as upon. their trial ſhall be 8 
acquitted; but alſo all ſuch againſt whom, upon proclamation a Hale 34, 
made, no evidence ſhall appear to indict them; which neither 

Juſtices of peace, nor juſtices of oyer and terminer can do, 

By 14 Geo 3. e. 20, He ſhall pay no fee for ſuch diſcharge, but the gaoler ſhall receive 13 . 4 d. 
from the county, 


Se. 7. Alſo there ſeems to be no doubt, but that the 15 H. 7. 8. 


juſtices of gaol-delivery may award execution againſt ſuch pri- 8 


loners as have been out- lawed for felony before juſtices of peace. 2 Hale 35. 


* 
1 


1 


$24. 8. Alſo notwithſtanding the commiſſion of juſtices of pyer 205. 
gaol- delivery de in ſtrictneſs determined after the end of their — 
ſelſion, yet it ſeems to be ſettled at this day, That they have N= Ip 
Power either to order the execution of reprieve of the perſons 

Who have been condemned before them. 


Set. 9. Alſo it is ſaid by ſome, That the juſtices of gaol- Con. Crom. jur. 
delivery may by the common law puniſh thoſe who unduly 1226. 
bail priſoners, as being guilty of a negligent eſcape ; but it — hs 8 
ſeems needleſs ſtrictly to examine this matter, ſince they have 25 E. 3. 3g, 
certainly ſuch power by ſtatute, as will be more fully ſhewn in 


the following part of this chapter. 


” to the third point, viz. What juriſdition juſtices of 
gao! -delivery have by ſtatute, I ſhall conſider the ſame, — 
1 O1. II. D f Firſt, 
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or THE COURT or GAOL DELIVERY, Bk. 2, 


Firſt, In relation to appellees. Secondly, To irregular bail. 
ment of priſoners. Thirdly, To ſheriffs, &c. refuſing, to receive 
pritoners. ' Fourthly, To perſons convicted before former juſ- 
tices, Fifthly, To, offences created by ſtatute, 


Set. 10. As to the firſt particluar, is is enacted by 
28 Edw. 1. That they may award proceſs into a foreign 
«« county againſt thoſe who ſhall be appealed before them by 
« ay approver ;” as ſhall he more fully ſhewed. in the chapter 


_eoncerning Approvers. 


Sect. 11. As to the ſecond particular, viz. The power of 


| ſuch juſtices- in relation to the bailment of priſoners, It is en- 


acted by 27 Edw. 1. c. 3. commonly called the ſtatute de 
finibus, „ That juſtices of aſſiae ſhall deliver the gaols of 
counties where they take aſſizes, &c. and inquire if ſheriffs, 


C or any other, have let out by replevin priſoners. not replevi- 
4 able, or have offended. in any thing contrary to. the form of 


« the ſtatute of Weſtminſter the firſt, c. 15. and whom they 
„ {hall find guilty, they ſhall chaſten and puniſh in all things 
according to the form. of the ſtatute aforeſaid.” 


$: 12. But this ſtatute mentioning only juſtices of aſſize, 
it may perhaps be queſtioned, whether it is to be extended by 
equity to juſtices of gaol-delivery by ſpecial commiſſion, not 
being juſtices of aflize. 


Sect. 13. However, it is enacted by 4 Edw. 3. c. 2. 
« That juſtices aſſigned, to deliver gavls, ſhall have power to 
« enquire of ſheriffs, gaolers, and others in whoſe ward per- 
« ſons indicted before wardens of the peace ſhall be, if 
« they make deliverance, or let to mainprize any fa 
« indifted, which be not mainpernable, and to puniſh the 
60 — b gaolers and others, if they do any thing againſt 
« this act. * | 


Set, 14. It is obſervable, that this ſtatute ſaith only in 
general, That ſuch juſtices ſhall have power to. puniſh, the 
offenders therein mentioned, without ſaying, That they ſhall 
puniſh, them according to the form of the ſtatute of Weſt- 
minſter the firſt, as the above mentioned ſtatute de fintbus 
does; yet it is ſaid, That they may puniſh them according to 
the form of the ſaid ſtatute of Weſtminſter, as much as if it 
had been expreſſed, 


Se. 15. Alſo it is enacted by 1 & 2 Ph, & Mary c. 1% 

« That if any juſtice of the peace of the guorum, or coroner, 
% ſhall offend againſt the purview of the ſaid ſtatute, either as 
** to bailing priſoners, or taking their examinations, or the in- 
8 formation 
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« formation of thoſe that bring them before them, or not 

ce putting the ſame in writ, or not certifying them to the next 3 Bulf. 213, 
« gaol- delivery, or not putting in writing the evidence 

given to a jury on a coroner's inqueſt, of murder or man- 

« ſlaughter, or not binding over material witneſſes againſt 

&* perſons accuſed of felony, to give evidence at the next 

« general gaol-delivery, or not certifying ſuch evidence and 

« alſo ſuch recogniſances, &c. the juſtices of gaol-delivery of 

ce the place where ſuch offence ſhall be committed, upon due 

« proof thereof by examination before them, ſhall for every 


« ſuch offence ſet ſuch fine as they ſhall think meet, 
« &c,” 


Sec. 16. As to the third particular, viz. The power of 
fuch juſtices in relation to ſheriffs, &c. refuſing to receive 
priſoners, it is enacted by 4 Edw. 3. c. 10, That juſtices 
&« of gaol delivery ſhall puniſh ſheriffs and gaolers, refuſing to 
stake felons into their cuſtody from conſtables and townſhips, 
« without being paid for ſuch receipt.” - . 


$:3, 17. As to the fourth particular, viz. The power 
of ſuch juſtices, in relation to perſons convicted before former 
juſtices, it is enacted by x Edw. 6. c. 7. That where 4 lat. 6gt, 
« any perſon or perſons ſhall be found guilty of any treaſon 
« or felony, for the which judgment of death ſhould or may 
„ enſue, and ſhall be reprieved to priſon without judgment 
&« at that time given againſt him, her, or them fo found 
« guilty, thoſe perſons that at any time hereafter ſhall by 
« the king's letters patent be aſſigned juſtices to deliver the 
„ gaol, where any ſuch perſon or perſons found guilty 
„ ſhall remain, ſhall have full power and authority to give 
judgment of death againſt ſuch perſon ſo found guilty, 
and reprieved, as the ſame juſtices (before whom ſuch 
e perſon or perſons was or were found guilty) might have 
* done, if their commiſſion of gaol-delivery had remained 
© and continued in full force and ſtrength.” 


$2, 18. It hath been holden that this ſtatute extends not 12 Co. 33. 
to convictions before juſtices of oyer and terminer, not only B+ O. & er. 
cauſe convictions before juſtices of gaol-delivery only are 
mentioned, but becauſe the proceedings before juſtices of 
Oyer and terminer, after the oyer determined, ought to remain 
in the king's bench, and the records before the juſtices of 
gaol-delivery with the cles rotulorum. 


Se. 19. Alſo it ſeemeth, That fince the ſtatute ſpeaks pen 20, 
only of perſons reprieved before judgment, it gives ſubſequent 
commiſſioners no manner of power over perſons condemned 
1 former Juſtices; and therefore it hath been holden, 

hat if a perſon condemned by former juſtices, plead a 


D 2 pardon 


36 


Quere Dyer 165. 
(a) 2 Hale 35. 
contta. 


Vide 8 Geo. 3. 
Co 15» 


7 Co. 31. 
Dali ſon 20. 
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pardon before their ſucceſſors, they have no power to allow 
it, but that the record ought to be removed by certiorari into 
the king's bench, and the priſoner alſo by habeas corpus, 
and that there the pardon ſhall be allowed or diſallowed, 
And from the ſame reaſon it ſeems to follow, T hat ſubſe- 
quent juſtices have no (a) power from this ſtatute to award 
the execution of perſons condemned by former juſtices and 
reprieved by them, But if judgment had not 'been given by 
the former juſtices, there is no doubt but that the ſubſequent | 
ones might by force of this ſtatute have allowed the pardon, 
or given judgment, and awarded execution, &c, as the firſt 
might have done, Alſo it hath been adjudged, That not 
only ſuch ſubſequent juſtices as are authoriſed by the ſame 
king, by whom the former were commiſſioned, but alſo that 
the juſtices of the next king may have the like power by virtue 
of this ſtatute, 


Sect. 20. As to the fifth particular, viz. The juriſ- 

fences 
created by ſtatute, By 33 Hen. 8. c. 9. ſ. 20. They may puniſh 
thoſe who keep unlawful gaming houſes, or uſe unlawful 
games. By 5 Eliz. c. 9. ſ. 9. They have juriſdiction over 
perjury and ſubornation of perjury againſt the form of 
that ſtatute, By 8 Eliz. c. 3. They may puniſh thoſe who 


tranſport ſheep alive, By 23 Eliz. c. 1. ſ. 9. They may 


Vide 19 Geo, 
2 c. 74. ſ. 70. 
Poſt, C. 7. 4 20. 


enquire of, hear, and determine offences againſt that ſtatute 
in not coming to church; and generally they have the like 
power in other ſtatutes, creating new offences, which it 
would be too tedious particularly to ſct down in this place, 


$:. 21. As to the fourth general point of this chapter, 
viz, In what place juſtices of gaol-delivery ought to hold 
their ſeſſions, it is enacted by 6 Rich. 2. c. 5. That 
« juſtices aſſigned to take aſſizes and deliver gaols, ſhall hold 
< their ſeſſions in the principal and chief towns of every of 
the counties where the ſhire courts of the ſame counties 
% were then holden, or hereafter ſhould be holden.” For 
other matters relating to theſe juſtices, ſee chapter 7. con- 


cerning juſtices of aſſize and niſi prius, and the chapter con- 


ccrning procels, 


CHAPTER 


CHAPTER THE SEVENTH. 
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juſtices of niſi prius, in relation to criminal matters, de- — Lit. 153. 
pending wholly on ſtatute, I ſhall only take notice of the ; Comm 60, 
principal branches of their juriſdiction of this kind, given them Douglas 195, 
by ſeveral acts of parliament ; and for more particular inqui- 

ries concerning their authority in other caſes, and the nature, 

extent, and end of their commillion, ſhall refer the reader to dit 

Edward Cotes Fourth Inſtitute, (a) to his Twelfth Report, (5) () fo. 158. 


and to Mr. Crompton's Treatiſe concerning the Juriſdiction of * — 50 
Courts (c). N N 


1 E power of juſtices of aſſize, whether as ſuch, or as 4 Inft. 158. 


The moſt conſiderable parts of their juriſdiction in criminal 
matters, proper to be conſidered in this place, are ſuch as re- 
late— To the delivery of gaols. To counterfeiters of money, 
To appellees. To conſpirators, maintainers, and other of- 
fenders of the like nature. To offences of ſheriffs, gaolers, and 
other officers, To capital offences tried by writ of niſi prius. 


Fo the counties for which ſuch juſtices of affize may be com- 
miſſioned, | 


Seer. 2, As to the firſt of theſe particulars, it is enacted by 
27 Edw, 1. c. 3. commonly called the ſtatute de finibus, That 
« juſtices aſſigned to take aſſizes, in every county where they 
* do take aflizes, as they be appointed incontinent after 
© the aſſizes taken in the ſhires, ſhall remain both to- 
** gether if they be lay; and if one of them be a clerk then 
% one cf the moſt diſcreet knights of the ſhire being aſlociate 
0 to him that is a layman by the king's writ, ſhall deliver the 
« gaols of the ſhires, as well within liberties as without, of 
=. ” manner of priſoners, after the form of the gaol-deliveries 
.. 2 ſhires before times uſed. And the ſame juſtices 

—_ wt inquire then, if ſheriffs or any other have let out by 
plevin perſons not repleviable, c.“ 


| Sea, 2. Alſo it! . 1 Y 
© for ies * P it is recited by 2 Edw. 3. c. 2. That of 


* ala en greatly encouraged, becauſe the juſtices of 
” on -Cenvery and of oyer and terminer had been procured by 
5 * againſt the form of the ſaid ſtatute of 27 Edw. 
3 1.“ an thereupon it is enacted, ** That ſuch juſtices ſhall 
„not be made againſt the form of the ſaid ſtatute.” | 
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> h. C. 8. $2. 4. It ſeems to have been the moſt general opinion in 
re 375., the conſtruction of the above mentioned ſtatute of 27 Edw. 1. 
- prong * That the purview of it extends only to caſes of felony ; and 
this is farther confirmed by the recital of the ſtatute. of 3 Hen, 

5. ſet forth more at large in the following part of this chapter, 

by which it is declared, That no judges but thoſe of the king's 

bench, or ſpecial commiſſioners, have power to puniſh counters 

8. P. C. 57, 58. feiters of money. Allo it is argued, 'Fhat the purview of the 
ſaid ſtatute of 3 Hen. 5. impowering juſtices of aſſize, having the 

king's commiſſion for ſuch purpoſe, io hear and determine the 

offences of ſuch perſons, would be vain and to no purpoſe, if 

ſuch juſtices, as ſuch, had power over ſuch offences before, by 

virtue of the ſaid former ſtatute, And yet perhaps the contrary 

opinion is the more plauſible ; for ſince the ſaid ſtatute is in- 

tended for the greater expedition of juſtice, and the words of it 

In'ra, ſet, 9. Exprelly extend to all manner of priſoners, why ſhould they be 
reſtrained by a violent interpretation, inconſiſtent with the na- 

_ tural and obvious ſenſe of them? And fince juſtices of gaol- 

Supra, cap, 6, delivery, armed only with a general commiſſion to deliver gaols 
dect. 4. of the priſoners in them, are, according to the better opinion at 
this day, authoriſed to deliver ſuch gaols of perſons acculed of 

treaſon, as well as of others committed for crimes of an in- 

ferior nature, why ſhould not the ſaid ſtatute, the intent where- 

of is to give juſtices of aflize like power with juſtices of gaol- 

delivery, be conſtrued to give them as large a power? And as 

to the arguments drawn from the opinion of the makers of the 

above mentioned ſtatute of 3 Hen. 5. it may be anſwered, 

that perhaps the purport of the ſaid recital may amount 78 

to no more than this, that no other judges but thoſe 9 

therein mentioned, would venture to take upon them a power 1 

to try ſuch offences, becauſe it was not clearly ſetuled that they 

had authority to do it, | 


c 164, Sef?, 5, It ſeems to be the general opinion, That juſtices 
e 49. 403+ of aſſize, as ſuch, by force, of the ſaid ſtatute of the twenty- 
1 37. feventh of Edwaid the firſt, may deliver gaols without any ſpe- 
* jurs Cial commiſſion for that purpoſe; and this ſeems to be the moſt 
ee agrecable to the purview of the ſaid ſtatute, if ſuch juſtices be 
cn this laymen; for ſeeing the act provides only, That if one of them 
n, 2 Has be a clerk, then one of the knights of the county being aſſoci- 
13. ate by writ to him that is a lay man, ſhall deliver the gaols; 
and makes no mention of any ſuch writ where both are laymen; 
but only ſays in general, That in ſuch caſe they ſhall remain 
þoth together, it ſeems to imply that laymen being juſtices of 
allize, ſhall have ſuch power of courſe, 1 


5 eth- prece. SH. 6. As to the ſecond particular, via. The power of theſe 


cet ch iD, ſect. 3 i M4 - R = x 
4 3:6 the 15th Juſtices in relation to counterſeiters of money, it is recited by 


« Qtchixchap. the ſtatute of 3 Hen. 5, : A* „That counterfeiting, clip- 
ty 


ter. ping, waſhing, and other of money, bad then of late 
abounded, 


-_” 


Ch. 7. aur NISI PRIUS, 


abounded, for that the puniſhment of the ſame pertaineth 
not to any judges of the realm, but to the kifg's juſtices 
before himſelf, or ſpecial commiſfioners thereto aſſigned, &c.” 
and thereupon it is enafted, © That the king's juſtices aſ- 
« ſigned'to take affizes in all the counties of England, ſhall 
« have power, by the king's commiſſions, to hear and deter- 
« mine their ſeſſions, as well of the counterfeiting and of the 
« bringing ſuch falſe money into the realm, as of clipping, 
« waſhing, and every other falfity of the ſaid money,” 


ﬀ 


Sect. 7. It ſeems clear from the manifeſt purport of this g. p. c. 5e. 
ſtatute, That juſtices of aſſize can claim no power from it over Summary 164. 


any of the offences therein mentioned, without a ſpecial com- 
miſſion for ſuch purpoſe; but this ſtatute being wholly in the 
affirmative, and no way intended to abridge but enlarge the 
juriſdiction of ſuch juſtices ; it ſeems clear, That if they had 
authority as juſtices of gaol-delivery, by virtue of the above 
mentioned ſtatute de finibus, without any ſpecial commiſſion to 
deliver perſons in priſon for ſuch crimes (which queſtion is 
more fully handled in the precedent part of this chapter), they 


may ſtil] lawfully proceed upon the ſaid ſtatute in the ſame 


manner as before, 


Seat. 8. As to the third particular, viz. The power of juſ- Supra, Sea. 4, 


tices of aſſize in relation to appellees, it is enacted by the 28 Crom. Jur. 
Edw. 1. commonly called the ſtatute de appellatis, ** That ſuch — 


« juſtices may award proceſs into any foreign county againſt 


ys —_ appealed by approvers, and proceed againſt them, 
As 


Sea, 9. It is made a doubt in Dyer's Reports, by what war- Dyer gg. 
rant juſtices of aſſize hold plea of an appeal of robbery : and it Pl. 62 


is there holden, That they do it by virtue of the commiſſion of 
gaol-delivery, But it ſeems, that it ought not to be intended to 


be the meaning of this report, That juſtices of afſize have no 


juriſdiction as to an appeal of robbery, without an expreſs 
commiſſion of gaol- delivery; for ſince Jallices of aſſize, as ſuch, 
have power by the above mentioned ſtatute de finibus to de- 
liver gaols of all manner of priſoners, after the form of the 
gaol-deliveries of the ſhires wherein they fit, why ſhould they 
not by force of thoſe general words, deliver ſuch gaols of per- 
ons proceeded againſt by way of appeal commenced before 
them, as well as of thoſe proceeded againſt by way of indiQ- 


ment, as it ſeems to be taken for granted in other books that 22 Ed. 4. 19, 4 


they may? And therefore it ſeems to be reaſonable to take the ® 


. mentioned report of Dyer in this ſenſo, That juſtices of 
97 . hold plea of appeals of robbery by the commiſſion 
Fab, delivery, given them implicitly by the ſaid ſtatute de 

1 in reſpect whereof they ſeem to have all the power 


of juſtices of gaol-delivery, whether given them by the com- 
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$28. 4. It ſeems to have been the moſt general opinion in 
the conſtruction of the above mentioned ſtatute of 27 Edw. 1. 
That the purview of it extends only to caſes of felony z and 
this is farther confirmed by the recital of the ſtatute. of 3 Hen, 
5. ſet forth more at large in the following part of this chapter, 
by which it is declared, That no judges but thoſe of the king's 
bench, or ſpecial commiſſioners, have power to puniſh counter- 
feiters of money. Allo it is argued, That the purview of the 
ſaid ſtatute of 3 Hen, 5. impowering juſtices of aſſize, having the 
king's commiſſion for ſuch purpoſe, to hear and determine the 
offences of ſuch perſons, would be vain and to no purpoſe, if 
ſuch juſtices, as ſuch, had power over ſuch offences before, by 
virtue of the ſaid former ſtatute, And yet perhaps the contrary 
opinion is the more plauſible ; for ſince the ſaid ſtatute is in- 
tended for the greater expedition of juſtice, and the words of it 
expreſly extend to all manner of priſoners, why ſhould they be 
reſtrained by a violent interpretation, inconſiſtent with the na- 
tural and obvious ſenſe of them? And fince juſtices of gaol- 
delivery, armed only with a general commiſſion to deliver gaols 
of the priſoners in them, are, according to the better opinion at 
this day, authoriſed to deliver ſuch gaols of perſons acculed of 
treaſon, as well as of others committed for crimes of an in- 
ferior nature, why ſhould not the ſaid ſtatute, the intent where- 
of is to give juſtices of aſſize like power with juſtices of gaol- 
delivery, be conſtrued to give them as large a power? And as 
to the arguments drawn from the opinion of the makers of the 
above mentioned ſtatute of 3 Hen. 5. it may be anſwered, 
that perhaps the purport of the ſaid recital may amount 
to no more than this, that no other judges but thoſe 
therein mentioned, would venture to take upon them a power 
to try ſuch offences, becauſe it was not clearly ſetiled that they 
had authority to do it, | 


Sef?, 5, It ſeems to be the general opinion, That juſtices 
of aſſize, as ſuch, by force. of the ſaid ſtatute of the twenty- 
ſeventh of Edwaid the firſt, may deliver gaols without any ſpe- 
cial commiſſion for that purpoſe z and this ſeems to be the moſt 
agrecable to the purview of the ſaid ſtatute, if ſuch juſtices be 
laymen; for ſeeing the act provides only, That if one of them 
be a clerk, then one of the knights of the county being aſſoci- 
ate by writ to him that is a layman, ſhall deliver the gaols; 
and makes no mention of any ſuch writ where both are laymen; 
but only ſays in general, T hat in ſuch caſe they ſhall remain 
þoth together, it ſeems to imply that laymen being juſtices of 
aſſize, ſhall have ſuch power of courſe, pt 


Se. 6. As to the ſecond particular, viz. The power of theſe 


* 


Juſtices in relation to counterſeiters of money, it is recited by 


the ſtatute of 3 Hen. 5. That counterfeiting, clip- 
ping, waſhing, and other faulty of money, bad then of late 
abounded, 


Cb. 7... aw» NIST PRIUS: 1 


abounded, for that the puniſhment of the ſame pertaineth 
not to any judges of the realm, but to the kifhg's juſtices 
before himſelf, or ſpecial commiffioners thereto aſſigned, &c.” 
and thereupon it is enacted, © That the king's juſtices aſ- 
« ſigned'to take aſſizes in all the counties of England, {Fall 
« have power, by the king's commiſſions, to hear and deter- 
«© mine their ſeſſions, as well of the counterfeiting and of the 
« bringing ſuch falſe money into the realm, as of clipping, 
« waſhing, and every other falſity of the ſaid money.“ | 


Se. 7. It ſeems clear from the manifeſt purport of this g. p. c. ge, 
ſtatute, That juſtices of aſſize can claim no power from it over Summary 164. 
any of the offences therein mentioned, without a ſpecial com- ; 
miſſion for ſuch purpoſe; but this ſtatute being wholly in the 
affirmative, and no way intended to abridge but enlarge the 
juriſdiftion of ſuch juſtices ; it ſeems clear, That if they had 
authority as juſtices of gaol-delivery, by virtue of the above 
mentioned ſtatute de finibus, without any ſpecial commiſſion to 
deliver perſons in priſon for ſuch crimes (which queſtion is 
more fully handled in the precedent part of this chapter), they 
may ſtil] lawfully proceed upon the ſaid ſtatute in the ſame 
manner as before, | a 


Sec. 8. As to the third particular, viz. The power of juſ- Supra, Sect. 4, 
tices of aſſze in relation to appellees, it is enacted by the 28 Crom. Jur. 
Edw. 1. commonly called the ſtatute de appeliatis, ** That ſuch '**' 

« juſtices may award proceſs into any foreign county againſt 


” 1 appealed by approvets, and proceed againſt them, 
Aa 


Set. 9. It is made a doubt in Dyer's Reports, by what war- Dyer gg. 

rant juſtices of affize hold plea of an appeal of robbery : and it Fl. S. 

is there holden, That they do it by virtue of the commiſſion of 3 

222 But it ſeems, that it ought not to be intended to 

be the meaning of this report, That juſtices of aſſiae have no 

juriſdiction as to an appeal of robbery, without an expreſs 

commiſſion of gaol- delivery; for ſince juſtices of aflize, as ſuch, 

have power by the above mentioned ſtatute de finibus to de- 

liver gaols of all manner of priſoners, after the form of the 

gaol-deliveries of the ſhires wherein they fit, why ſhould they 

not by force of thoſe general words, deliver ſuch gaols of per- 

ſons proceeded again by way of appeal commenced before 

them, as well as of thoſe proceeded againſt by way of indict- 

ment, as it ſeems to be taken for granted in other books that 22 EA. 4. 19. 4 

they may? And therefore it ſeems to be reaſonable to take the m_— IP 

above mentioned report of Dyer in this ſenſes, That juſtices of 1 0 

aſſize may hold plea of appeals of robbery. by the commiſſion 

delivery, given them implicitly by the ſaid ſtatute de 

finibus, in reſpect whereof they ſeem to have all the power 

of juſtices of gaol-delivery, whether given them by the com- 
D 4 | mon 
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mon law or by ſtatute, as fully appears from what imme- 
diately follows the above mentioned paſſage in the ſaid report, 
wherein it is ſaid, That the ſtatute of 2 or 3 Hen, 7. gives 
juſtices of affize the power by expreſs words as to appeals of 


* death ; but it is certain, that the ſaid ſtatute of Hens 7. does 


not expreſly mention juſtices of aſſige, but faith only, That 
the wife, £c. may commence an appeal before the ſheriff and 
coroners, or before the king in his bench, or juſtices of gaol- 
delivery; and yet it is holden in the ſaid report, That this ſta, 
tute expreſly extends to juſtices of afſize ; from which it ſeems 
manifeſtly to follow, That ſuch juſtices are taken to be included 
under the general notion of juſtices of gaol- delivery. 


$2. 10. As to the fourth particular, viz. The power of 
juſtices of aflize in relation to conſpirators, maintainers, and 
other offenders of the like nature, it is enacted by 28 Edw, 1. 
c. 10. commonly called Articuli ſuper chartag, “ That juſtices 
aſſigned to take aſſizes, when they come into the county to 
* do their office, ſnall upon every plaiat made unto them of 
% conſpirators, falſe informers, and evil procurers of dozens, 
© affiſes, inqueſts and juries, award inqueſt thereupon without 


„ writ, and ſhall do right to the plaintiffs without delay.“ — 
And it is further enacted by 4 Edw. 3. c. 11. That the juſtices 


& of aſſize, whenſoever they come to hold their ſeſſions or to take 
& inqueſt upon niſi prius, ſhall inquire, hear, and determine 


nas well at the ſuit of the king as at the ſuit of the party o 


“ maintainers, bearors, conſpirators, &c,” And the like is or- 
dained by 20 Edw. 3. c. 6. by which it is enacted, „That 
6 ſuch juſtices ſhall have commiſſions to inquire of maintainers 
& and common embraceors, &c,” 


Sef?. 11. Alſo it is enacted by 5 Edw, 3. c. 10. That the 
“ juſtices before whom any aſſize, inqueſt, or jury ſhall paſs, 
% may inquire and determine the offence of any juror in taking 
% money of either party, &c.” | | 


Seer. 12. But it is ordained by 38 Edw. 3. c. 12, „That | 
& no juſtice, &c. inquire of offices of the ſaid offence, but 
6 only at the ſuit of the party, or of other, c.?“ 


Sect. 13. And it is farther enacted by 32 Hen, 8. c. g. 
That the juſtices of aſſize of every circuit within this realm, 
* and elſewhere within the king's dominions, ſhall in every 
5 county within their circuits, twice in the year cauſe open 
0 proclamation to be made, as well of the ſaid ſtatute as of 
* all others made againſt unlawful maintenance, champerty, 
„ embracery, c. , | | | 


Seer. 14. As to the fifth particular, viz, The power of 
buſtices of aſſize in relation to the offences of 2 
_ and 


Ch. 5. and NISI PRIUS, 


and other officers, it is enacted by 20 Edw. 3. c.6., © That 
& zuſtices of aſſize ſhall have commiſſions ſufficient to enquire of 
4e ſheriffs, eſcheators, bailiffs of franchiſes and their miniſters, 
« and of the gifts which they take to execute their office, 
« fe," ; 


$28. 15. Allo it is enacted by 23 Hen. 6 c. 10, © That 
& juſtices of afſizes in their ſeſſions, ſhall have power to inquite, 
« hear, and determine of office without ſpecial commiſſion, of and 
« ypon all ſheriffs, under-ſheriffs,clerks, bailifts, gaolers, coroners, 
«© ſtewards, bailiffs of franchiſes, or any other officer or miniſter 
« doing contrary to the ſaid ſtatute, as by extorting money for 
« the omitting of an arreſt, or ſhewing eaſe or favour to thoſe 
« who ſhall be arreſted, or” by admitting perſons to bail, or 
« denying them the benefit of it, contrary to the form of the 
F* ſaid ſtatute,” | 


$:. 16. Alſo it is enacted by 1 Hen. 8. c. 7. That 
e juſtices of aflize and of the peace, ſhall have authority to in- 
& quite of and determine, as well by examination as by pre- 
« ſentment. the default of coroners, in not taking an inqueſt 


« without fee or reward, on the view of the body of any per- 
e ſon flain by miſadventure.“ | 


Sect. 17. As to the ſixth particular, viz, the power of juſ- 1 Hale 350, 


tices of aſſiſe, in relation to capital offences tried by writ of ? 
uiſi prius, it is enacted by 14 Hen. 6. c. 1. That the juſtices 
„before whom inquiſitions, inqueſts, and juries, ſhall be taken 
* by the king's writ of niſi prius, ſhall have power in all the 
< caſes of felony and treaſon, to giye their judgments, as well 
e where a man is acquit of felony or of treaſon, as where he is 
© thereof attainted, the day and place where the ſaid inquiſi- 
* tions, inqueſts, and juries be ſo taken, and then from thence- 


* forth to award executjon to be made by force of the ſame 
«* judgments,” ? 


Se, 18. In the conſtruction of this ſtatute it hath been az £4. 4. 19. a. 
holden, That if the plaintiff in appeal be nonſuited, before 2 Hale 41. 403 · 


Jultices of niſi prius, they have no power to arraign the defend- 
ant at the ſuit of the king on the declaration in the appeal, as 
Juſtices before whom an appeal is originally commenced may do, 
And the reaſon of this conſtruction ſeems to be this, becauſe the 
ſtatute only mentioning that juſtices of niſi prius ſhall give 
Judgment where the defendant is acquitted or attainted, leaves 
their juriſdiftion upon a nonſuit as it was before, But it ſeems 
certain, That on the acquittal of an appellee ſuch juſtices have 
4 to inquire of the abettors, and alſo of the ſufficiency of 


Weapon aha the damages; for ſince the ſtatute of 


ch. 12, gives ſuch power to the juſtices, before pyer 120. 


whom an appeal ſhall be heard and determined; and now by, Crom. Jur. 


© - $8. 19. As to the ſeventh particular, viz. For what cqun- 


4 Comm. 268, 


„ exchequer, or any other perſons learned in the law, who | 


or THz COURT or ASSIZE, c. Bk. 2; 


force of 14 Hen. 6. it may be heard and determined before 
juſtices of niſi prius, it ſeems necefſarily to follow, That juſtices 
of niſi prius ſhall have ſuch power ſince the ſame ſtatute of 14 
Hen, 6. And from the fame reaſoning it ſeems alfo to follow, 
That ſuch juſtices may give judgment for the damages; but 
conftant experience hath over-ruled it to the contrary, 


ties juſtices of affize may be commiſſioned, it is enacted by 8 
Rich. 2. c. 2. That no man of law ſhall be from thence- 
* forth juſtice of aſſizes, or of the common deliverance of gaols, 
* in his own country.“ 


Selb. 20. Alſo it is enacted by 33 Hen. 8. ch. 24. * That 
* no juſtice, nor other man learned in the laws of this realm, 
« ſhall uſe, nor exerciſe the office of juſtice of aſſiae within 
„ any county where the ſaid — was born, or doth inhabit; 
« on pain of 100], Cc. Provided that the ſaid act ſhall 
© not extend to any perſon who ſhall be clerk of aflizes, 
« and affociate to any juſtice of aſſize, nor to any mayor, 
« ſheriff, recorder, ſteward, bailiff, ſewter, or other officer 
« being born or dwelling within any city, borough or 
4 town within this realm of England, &c. nor to juſtices of 
„ either bench for taking, hearing, or determining aſſizes in 
« the one bench or the other, nor to the juſtices, juſtice- 
« clerk or clerks, of aſſiaes, in the duchy and county palatine 
„of Lancaſter,” x bo 


| +828. 21, Theſe two acts of Rich. 2. and Henry 8. are ex- 
plained and amended by 12 Geo. 2. c. 27. by which it is en- 
acted, That the juſtices of either bench, the barons of the 


< ſhall be appointed juſtices of oyer and terminer or gaol-de- 
& livery in any county in England, __ uſe and exerciſe the 
« ſaid offices of oyer and terminer and gaol-delivery in ſuch 
« county, notwithſtanding they or any of them ſhall have 
«© been born and do inhabit within any ſuch county, without 
« incurring the penalty of 100 l. impoſed by 33 Hen. 8.“ 


+ $2, 22. And by 19 Geo. 3. c. 74. / 70. It is further 
enacted, That wherever the courts of aſſize, niſi prius, oyer 
« and terminer, or gaol-delivery, for any county at large in 
« England, ſhall be held in or near any city or town that is 
« alſo a county of itſelf; and at the ſame time with 
** the like or any of the like courts for the ſaid city or town, 
* the lodgings of the judge or judges ſhall be conſtrued and 
4 taken to be ſituate both within the county at large, and alſo 
„within the county of ſuch city or town, for the purpoſe of 
« tranſaCting the buſineſs of the aſſizes for ſuch county at large, 
and for the county of ſuch city or town, during the time ſuch 


« judge 


* 
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« judges ſhall continue therein for the execution of their ſeve- 
40 ral commiſſion lions. 


Vide 14 Heo, 6. c. 3, For ® holding affizes at Carliſle for the coynty of Cumberlend, The 1 Ges. f, 
6, 45. for Cornwall, and 21 Geo. 2. ©, for Backincham. * 


CHAPTER THE EIGHTH. 


or Tus COURT or SESSIONS op JUSTICES OF 
PEACE, 


EFORE I come to conſider the nature of the court 
of ſeſſions of juſtices of peace, I ſhall premiſe, Firſt, In 
what manner conſervators of the peace were provided by the 
common law. Secondly, In what manner juſtices of peace 
have been ordained by the ſeveral ſtatutes concerning them. 
Thirdly, How they are to be commiſſioned in purſuance of 
thoſe ſtatutes. Fourthly, What is moſt obſervable from the 
ſaid ſtatutes and commiſſions, 


As to the firſt point it ſeems, that conſervators of the peace, 10 st. Tr. 3174 
by the common law, were of two ſorts.— 1. Thoſe who in re- : 
ſpect of their offices had power to keep the peace, but were not 
ſimply called by the name of conſervators of the peace, but by 
the name of ſuch offices. —2, Thoſe who were conſtituted for this 
purpole only, and were ſimply called by the name of conſerva- 
tors or wardens of the peace. 


Se, 1. And firſt of thoſe of the firſt ſort, of which the 

king's (a) majeſty is certainly the principal, from whom all (e) Lamb. B. 1. 
authority of this kind was originally derived, and who ſtill GS 
continues to have the fame in his own perſon, Yet it is ſaid, *" #8 

(b) That he cannot take a recognizance for the keeping the (5) B. Recog. 
peace, becauſe it is à rule in law, That no one can take any 14. 19. 
. who is not either a juſtice of record, or by com- Dali. C. 1. 
mition, Alſo it ſeems certain, That (c) no duke, earl, or baron, (e) Lamb. B. 2. 
a3 ſuch, have any greater authority to keep the peace than mere © · 3. 

private perſons, 


Seck. 2. The (4) lord chancellor or lord keeper of the great (4) Dalt. C. 1. 
ſeal, the lord high ſteward of England, the lord marſhal, and Lnb. B. 2. C. 
lord high conſtable of England, and every juſtice of the king's 3 6. 

nch, and, as ſome ſay, the lord treaſurer, have, as incident x Leon. 70. 71, 
to their offices, a general authority to keep the peace through- * WII. 489. 
out all the realm, and to award proceſs for the ſurety of the 

peace, and to take recognizance for it, And the maſter of the 


rolls hath alſo the like f 2 
power, either as incident to his office 
or at ſeaſt by preſcription (1). : 


140 ty Privy counſello;s nor ſecretaries of fate are conſervators of the peace, 11 State 
$2, 5 


#% or Tas COURT or SESSIONS Bk. 2, 


20 H. 6. 7. Sec. 3. Alſo every court of record, as ſuch, hath power 
Lamb. B. 1. & to keep the peace within its own precinct, as hath been more 
* fully ſnewu, ch. 1. ſect. 15. And the juſtices of gaol- delivery 
may take ſurety. of the peace from a priſoner before them, who 
was committed for not finding ſuch ſurety. | 


(e) Lamb. b. 1. Sec. 4. Alſo every ſheriff is a principal (a) conſervator of 
C.3 |, the peace within his county, and may without doubt, ex officio, 
28 0 award proceſs of the peace, and take ſurety for it. And it 
C. Car. 26 ſeems the better (5) opinion, That the ſecurity ſo taken by 
ont 1582. him is by the common law looked on as a recognizance or 
Dalt. c. 11, matter of record, and not as a common obligation, or matter 
Lamb. b. 1. in paris only; for that it is taken by him by virtue of the king's 
N. 5 Ronen, commiſſion, by which he is intruſted with the cuſtody of the 
5: 14. 16. 18. county, and conſequently has by it an implied power of keep- 
(e) Seethebooks ing the peace withia ſuch county; and it is a general (c) rule, 
above cited, Tat whatſoever is done by virtue of the king's commiſſion 
9 E. 4. 30. 31. ought to be taken as a matter of record, 
(4) Crom. 6, Sect. 5. Alſo every (d) coroner is another principal conſer- 
5 <4 b. 1. vator of the peace within the county of which he is a coroner, 
* and may certainly bind any perſon to the peace who makes an 
affray in the preſence. But it ſeems the better opinion, That 
he hath no authority to grant proceſs for the peace; and it 
ſeems clear, That the ſecurity taken by him for the keeping of 
the peace (except only where it is taken by him as judge of 
his own court for an affray done in ſuch court), is not to be 
(e) See the looked on as a recognizance, but as an obligation; becauſe it 
Books cited S. 1. is not taken by one who acts as a judge of record, or by the 


Letter b. and king's commiſſion, as all (e) recognizances ought to be. 
S. 4. Letter b. * l 1 ( ) b 8 2 


Crom. 6. ect. 6. Alſo every high and petit conſtable are by the com- 
mon law conſervators of the peace within their ſeveral limits, 
and may take ſuch order for the keeping of the ſame, as hath 
been more fully ſhewn, &eo# 1. cha. 63. ſect. 13, 14, c. 


1 Comm. 24.9 Secondly, conſervators of the peace by the common law 

4 St. Tr. 592, who were conſtituted for that purpoſe only, and were ſimply 

„S. Zr. 319: called by the name of conſervators or keepers of the peace, 
were of two kinds—Ordinary, and Extraordinary, 


"Thoſe of the firſt kind were either by tenure, or by elec- 
tion ; or by preſcription. 1 


1 _ Se. 7. Conſetvators of the peace by tenure were thoſe 


8 who held lands of the kings by this ſervice, among others, of 
being conſervators of the peace, within ſuch a diſtri, 


Seal. 


> © ry ts, a. we 


* 


Cb. . or JUSTICES or PEACE. ca 


$:. 8. Conſervators of the peace by election, were thoſe 4 H. 3. 
who were choſen to ſuch office in purſuance of the king's writ 2 laſt, 174. 
to ſuch purpoſe (as all ſheriffs anciently were, and as coroners 
ſill are), by, the freebolders of a county in the county- court; 
after which election it was uſual for the king to ſend another 
writ to the perſons ſo choſen, commanding them diligently to 
attend theit ſaid office, till they ſhould receive a command from 
the king to the contrary, ' | 


Sec. 9. Conſervators of the peace by preſcription, were B. Peace 18. 
thoſe who claimed: fuch power from an immemorial uſage in Preſerip. 79. 
themſelves. and their predeceſſors or anceſtors, or thoſe whoſe er pe" 1 
eſtate they had in certain lands, to exerciſe the like power, which e 
wholly depended upon ſuch uſage, both as to its extent and the 
manner in which it was to be exerciſed. „gt pn 6 


Sec. 10. It is (a) queſtioned indeed by ſome, whether any (e) 21 £4. 4.67, 
ſuch power can be claimed by uſage? Let if the power of Bg. rt ge 
holding pleas, and even courts of record, which are of ſo high aw. , -V 
a nature, and imply a power of keeping the peace within their 
own precincts, may be claimed by uſage, as it feems to be 
(5) certain that they may: It ſeems ſtrange that the bare au- (3) co. Lit, 114 
thority of keeping the peace in a certain diſtrict may not as P. S. 1. c. 7. 
well be claimed by ſuch uſage. | 


Ses. 11. It (e) ſeems, That the power of ſuch conſervators (e) Dalt. b. 1. . 3. 
of the peace, whether by tenure, election, or preſcription, was Crom. 6. 
no greater than that of conſtables at this day, unleſs it were 
enlarged by ſome ſpecial grant or preſcription. | 


Sect. 12, The extraordinary conſervators of the peace were Lamb. b. 1. e. 3. 
perſons ſpecially commiſſioned, in times of imminent danger 
either from rebels or foreign invaders, to take care of and de- 
fend ſuch a particular diſtrict committed to their charge, and to 
preſerve the peace within the limits of it; and theſe had power 


_— command the ſheriff with his whole peſſe to aid and aſſiſt 
m. 


4 


dect. 13. AND now I am in the ſecond place to ſhew, in 2 Hale 4, 
what manner juſtices of peace have been ordained by the ee 
ſeveral ſtatutes concerning them, the firſt whereof is 2 Edw. 3. $aik, 4%f4%f > 
o. 16. which is in the following words: . For the better keep- 4 St. Tr. 362. 
ing and maintenance of the peace, the king willeth that in 
every county, good men and lawſul, which be no maintainers 


of evil, or barrators in the country, ſhall be aſſigned to keep 
cc the peace,” 


1 Seer. 14. And it is farther enacted by 4 Edw. 3. c. 2. 
That there ſhall be aſſigned good and lawful men in every 
county to keep the peace; and at the time of the affignments 
| mention 


* 


yo St · Tr, 92, 
App. 


12 Rich. 2. 2. 
13 Rich. 27, 


or THB COURT or SESSIONS Bk. 2 


& mention ſhall be made, that ſuch as ſhall be indicted or taken 


„ by the ſaid keepers of the peace, ſhall not be let to mainpriſe 
« by the ſheriffs, nor by none other miniſters, if they be not 
« mainpernable by the law; nor that ſuch as ſhall be indicted, 
4 ſhall not be delivered but at the common law. And the 
« juſtices aſſigned to deliver the gaols, ſhall have. power to de- 
6 liver the ſame gaols of thoſe that ſhall be indicted before the 
« keepers of the peace; and that the ſaid keepers ſhall ſend: their 
« indictments. before the juſtices, &c,” | 


Sect. 15, And it is farther enacted by 18 Edw. 3. cap. 2. 
« That two or three of the beſt reputation in the counties, 
c ſhall be affigned keepers of the peace by the king's commiſ- 
« ſion. And at what time need ſhall be, the ſame with other 
« wiſe and learned in the law ſhall be aſſigned by the king's 
« commiſſion, to hear and determine felonies and treſpaſſes done 
« againſt the peace in the ſame counties, and to inflict puniſh- 
4 ment reaſonably according to the law and reaſon, and the 
ce manner of the deed,” 


Sect. 16. And it is farther enacted by 34 Edw. 3. 0. 1. 
«© That in every county of England, ſhall be aſſigned for the 
c keeping of the peace, one lord, and with him three or four 
« of the moſt worthy in the county, with ſome learned in the 
« Jaw, and they ſhall have power to reſtrain the offenders, 
& rioters, and all other barrators, and to purſue, arreſt, take 
« and chaſtiſe them according to their treſpaſs or offence; and 
e to cauſe them to be impriſoned and duly puniſhed according 
« to the laws and cuſtoms of the realm, and according to 
« that which to them ſhall ſeem beſt to do by their diſere- 
c tion and good adviſement; and alſo to inform them, and to 
< inquire of all thoſe who have been pillors and robbers in the 
ce parts beyond the ſea, and be now come again, and go wan- 
« dering, and will not labour as they were wont in times paſt; 
cc and to take and arreſt all thoſe that they may find by indict- 
«© ment, or by ſuſpicion, and to put them in priſon, and to take 
4 of all them that be not of good fame, where they ſhall be 
«« found, ſufficient ſurety and mainpriſe of their good behaviour 
« towards the king and his people, and the other duly to pu- 
« niſh, to the intent that the people be not by ſuch rivters ot 
<« rebels troubleg nor endamaged, nor the peace blemiffied, nor 
« merchants nor other paſſing by the highways of the realm di- 
ic ſturbed, nor put in the peril which may happen of ſuch offen- 
« ders; and alſo to hear and determine at the king's ſuit, all 
©« manner of felonies and treſpaſſes done in the ſame county, 
« according to the laws and cuſtoms aforeſaid,” 


Seer. 17. And it is enacted by 17 Rich. 2. c. 10. © That 
« in every commiſſion of the peace through the realm, where 


« need ſhall be, two men of law of the ſame county where ſuch 
| commiſſion 
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« commiſſion ſhall be made, ſhall be aſſigned to go and proceed 

6 8 1 deliverance of thieves and felons, as often as they ſhall 

« think it expedient,” | 

Sec. 18. And it is farther enacted by 2 Hen. 5. ſt. 1. c. 4. 36 Ed. 3 23. 
« That the juſtices of peace in every ſhire named of the que- — b. 4. e. 3c. 
« rum (except lords and the juſtices of either bench, and the if the fe , 
« chief baron, and ſerjeants at law, and the king's attorney for fall upon the 
« the time that they ſhall be occupied in the king's ſervice), —_— — 
t ſhall be reſiant in the ſame ſhire, and ſhall make their ſeſſions all be pod in 
« four times by the year, viz. in the ficſt week after Michael- week following, 
« mas, Epiphany, Eafter, and the tranſlation of St. Thomas the aud not the ſame 
« Martyr, and oftener if need be, and that the ſame juſtices , Hals 43, ca 
« hold their ſeſſions throughout England in the fame weeks vide 4 Burn 158. 


« every year,” ans. Hes a 


+ But by 14 Hen, 6, c. 4. it is enaRed, © That the juſtices of 
« the peace for the county, of Middleſex ſhall keep, obſerve, and 
« execute the court of the ſeſſions of the peace two times in 
« the year at leaſt, and more often if need be.“ 


And becauſe of the great buſineſs of this county, it is uſual to hold four general, and four general 
quarter ſeſſions in the year. Cron. Cir, 30. 


Sect. 19, Alſo it is enacted by 2 Hen. 5. ſt. 2. c. 1.“ That 
« juſtices of peace ſhall be made in the counties of England, of 
1 moſt ſufficient perſons dwelling in the ſame counties, by the 
&« advice of the chancellor (a) and of the king's counſel, without («) The power 
taking other perſons dwelling in foreign counties to execute drag». yo 
e ſuch office, except the lords and the juſtices of aflizes to be — 
named by the king and his counſel; and except all the king's but has no right 
„ chief ſtewards. of the lands and ſeigniories of the duchy of OI mor 
* Lancaſter, in the north parts, and in the ſouth for the time — 


* being.“ the redreſs is to 


move the king's 
bench for an information, and afterwards the complainant smay apply to chancery to turn thera out 
of the commiſſion, 2 Atk, 2. 4 St, Tr, 705, 


Se. 20. Alſo it is enadted by 1 Mary, ſeſ. 2. c. 8. © That 18 8,6 17. 
no perſon having or uſing the office of a ſheriff of any county, Crom. 121, 
* ſhall uſe or exerciſe the office of a juſtice of peace, by force Pol. e. 3. 
* of any commiſſion or otherwiſe, in any county where he ſhall 

be ſheriff, — the time only that he ſhall exerciſe the ſaid 

office, or ſheriffwick: And that all ads done by ſuch ſheriff 


* by authority of any commiſſion of the peace, during the time 
& aboveſaid, ſhall be void.” N ; 


+ Alſo it is enacted by 5 Geo. 2. c. 18, © That no attorney, By 15 Car. 2, 


* ſolicitor, or proctor in any court whatſoever, ſhall be capable © 11 6. 8. no 
Wt * pable commi f 
Ito be a juſtice of the peace within any county of Eng- the exciſe hal 


land or [ duri i i act as a juſtice of 
25 Aer. es, during the time he ſhall practiſe in ſuch th re 


It the excile, 


992 87 14 Geo. 2. 


 . Clerk of the 


4 g 


+ It is alſo enacted by the ſaid ſtatute 5 Geo; 2. c. 18, 
amended'by 18 Geo, 2. c. 20. That no 


cc 


c. 40. . 22. & ©« 
26 Geo, 2. c. ke 
13. f. 12. no __ 
common brewef 
of ale or beer, << 
Innkeeper, or ( 
diſtiller, or any F 
perſon intereſt. ** 
ed in the ſaid ( 
trades, ſhall be CC 
capable to grant 
any licence, or 
of acting as ajuſ. cc 
Lice of peace in ( 
matters which 
ſhall any way *©* 
concern the laws ( 
of diſtillers, or , 
the duty on ſpi- 
rituous liquors, 
By 31 Geo. 2 


cv 
46 


. 29. ſ. 33. no 


perſon conec ra- 
ed in the buſi- 
neſs of a miller, cc 
mealman, or . 
baker; ſhall act 
as a magiſtrate “ 
in the execution 6c 
of the act, gn . 
pain of 50 J. 
40 


cc 


not extend to any city or town being a county of itſelf, or 
having juſtices by charter, commiſſion, or otherwiſe, 


cc 

(2) The oath is << 
ro be kept a- cc 
mong the re- 4 
cords of the ſel- 
fions; and the ( 
* ce 
a2 ace, e 

Land, ſhall de. 
liver en atteſted CC 
copy thereof to Cs 
any perſon ap- 
plying, which, 66 
being proved, 
ſhall be admit. 


t:d in evidence, ſtatute of 18 Geo. 2. c. 20. it is enacted, That all perſons who 


„ hundred pounds, over and aboye what will ſatisfy and diſ- 


ſelf to act as a juſlice of the peace, firſt take and ſubſcribe 
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nom ſhall be ca- 
pable of being a juſtice of the peace, or of acting as ſuch for 
any county, riding, or diviſion. within England or W ales, 
who ſhall. not have, either in law or equity, to and for his 
own uſe and benefit, in poſſeſſion, a freehold, copy hold, of 
cuſtomary eſtate for life, or for ſome greater eſtate, or an 
eſtate for ſome long teim of years, determinable upon one or 
more life or lives, or for a certain term originally created for 
twenty-one years, or more, in lands, tenements, of heredita- 
ments, in England or Wales, of the clear. yearly value of one 


charge all incumbrances that affect the fame, and over and 
above all rents and charges payable out of, or in reſpect of the 
ſame ; or who (ſhall not be ſeiſed of, or intitled unto in law 
ot equity, to and for his own uſe and benefit, the immediate 
reverſion or remainder of and in lands, tenements, or heredita- 
ments, lying or being as aforeſaid, which are leaſed for one, 
two, or three lives, or for any term of years determinable 
upon the death of one, two, or three lives, upon reſerved 
rents, and which are of the cleat yearly value of three hun- 
dred pounds; and who ſhall not, before he takes upon him- 


the oath in the act mentioned at ſome general or quarter ſeſ- 
ſions for the county, riding, or diviſion, for which he does or 
ſhall intend to act, on penalty of one hundred pounds for 
every ſuch offence, halt to the poor of tlie pariſh where he 
uſually reſides, and half to the proſecutor ;” but this act doth 


+ Alſo, That in every proſecution the proof of his quali- 
fication (hall lie upon the defendant ; and, if he ſhall intend 
to inſiſt upon any other lands not contained in ſuch oath (1) 
as aforeſaid, as his qualification, he ſha'l before his pleading 
deliver to the plaintiff a notice in writing ſpecifying ſach 
other lands, and the place and county where they lic, or if 
offices and benefices, deſcribing them by their uſual names; 
and if the plaintiff thereupon ſhall not proceed, he may diſ- 
continue upon payment of coſts. But no lands not contained 
in ſuch oath or notice ſhall be allowed as part of the quali- 
fication upon any trial, &c, &c.” 

+ And by 1 Geo. 3. c. 13. which was made to amend the 


of the peace or his deputy for the reſpeRive county or place 


ate juſtices of the peace at the time of any demiſe of the crown, 
* and fhall afterwards be appointed juſtices of the peace by any 
* commiſſion granted by the ſucceeding ſovereign, who ſhall 
« take the oaths of office of a juſtice of the peace before the clerk 


« for 


©. oer JUS TICES-or PEACE: _ 


« for which he ſhall act, or intend to act, and who ſball have 
t taken and ſubſcribed at ſome general or quarter ſeſſion of the 

« peace, the oath directed by 18 Geo. 2. c. 20, ſhall and may 

« act as a juſtice of the peace for ſuch county or place, without 

« being obliged to take and ſubſcribe again the ſaid oath, and 

« without incurring any penalty or forfeiture for the not taking 

« and*ſubſcribing thereof,” 


+ And it is further enacted by par. 2. * That no perſon who Tye oaths to be 
„ hath taken the oaths uſually taken by a juſtice of the peace only once taken. 
« under a dedimus po'eftatem, ſhall be obliged to have any other 
« dedimus poteſlatem from the clerk of the crown, to authoriſe \ 
« any perſon or perſons, therein to be named, to adminiſter 
again to any fuch juſtice, on any new commiſſion of the 
« peace, the oaths uſually annexed to ſuch dedimus, and taken 
« by a juſtice of the peace: But that the clerk of the peace, 
« or his deputy, ſhall, on any new commiſſion being iſſued, 
« prepare a parchment roll, with the oaths uſually taken un- 
« (cr the dedimus pote/iatem, annexed to and ingroſſed on ſuch 
& roll, and ſhall adminiſter, without fee, the oaths in ſuch 
« roll ſpecified, to every ſuch juſtice of the peace within the 
« reſpective counties or places for which he ſhall act or intend 
©« to act, who ſhall deſire to take the ſame; and that every 
« juſtice after taking the oaths contained in the ſaid roll, ſhall 
e ſubſcribe his name on the fame ; and the roll, with the oaths ſo 
& taken and ſubſcribed, ſhall be kept by the reſpective clerks of 
& the peace of the reſpeCtive counties or places among the re- 
& cords of the ſeſſions.” And ſome doubts having ariſen upon 
this act, the meaning of it is declared to be by 7 Geo. 3. c. 9. 
&©& That juſtices are exempted from the neceſſity of taking and 
& ſubſcribing the oaths above mentioned more than once in 
t“ any reign (2).“ | 


(2) In general there is an indemnifying clauſe in ſome act of every ſeſſion of parliament, provided 


the juſtices qualify according to the Injunctions of the 10 Geo, 2. within the time which in ſuch * 
act is uſually limited, | 


+ It is alſo enacted by 9 Geo. 3. c. 30. ſ. 5. That it ſhall por the ade re- 
é and may be lawful to and for the treaſurer, comptroller, ſur- lating to naval 
© veyor, clerk of the acts, or any commiſſioner of the navy for 1 7 _ 2 _ 
* thetime being, from time to time, in all places whatſoever, todo, ' 
perform, exerciſe, and execute the office and duty of a juſtice 
or juſtices of the peace to all intents and purpoſes whatſo- 

* ever, in cauſing any perſon or perſons who ſhall be charged 


) 4 with counterfeiting, ot procuring to be counterfeited any let- 
3 * ter of attorney, bill, ticket, certificate, aſſignment, laſt- will, 
y or other power or authority; or with uttering or publiſhing 


A the ſame as true, in order to receive any wages, pay, or other 
allowance due to any officer, ſeaman, or other perſon in the 


e ſervice of his majeſty; or with taking or procuring falſe 
Vol. II. * E * ny oaths 
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(a) By 17Geo.2. ce gaths to be taken for any of the purpoſes aforeſaid; or to ob- 

2 1 ce tain the probat of any writ or letter of adminiſtration in 

has juriſdiction s order to receive ſuch wages, pay, or other allowance; of 

over this of- 4 with ſtealing or embezzelling any naval ſtores (a) the pro- 

2 3 c perty of the king, to be apprehended, committed, and pro- 

1 ſecuted for the ſame.“ 

impriionment, * : 

Be. uns the - $2. 21. Allo there are many other ſtatutes concerning the 

offcader. power of juſtices of peace (3), all of which it would be endleſs 
to enumerate; therefore I have only taken notice of thoſe 
which concern their authority in general; and for thoſe which 
concern the -particular branches of it, I ſhall refer the reader 


to the books which treat principally of this ſubject, 
(3) J»ftices of the peace, at this day, are of three ſorts ; Firſt, By act of parliament ; us the biſhop 
of Ely and his ſucecſlore, and the arcnbiſhop of Ycrk, and the b:ſhop of Durham. 27 H. 8. c. 24. 


Seconoly, By charter, or grant, made by the king under the great ſealz as mayors and the chief 
officers in divers corporate towns, Thirdly, By commithon, 


2 Hale 42, 43. Set. 22. As to the third point, viz. In what manner 


cry ws juſtices of the peace are to be commiſſioned in purſuance of the 
. 9ſeveral ſtatutes concerning them; it is obſervable, That the 
alt. 5. commiſſion of the peace hath often been altered in ſeveral 
| reigns, and that the preſent form of it was ſettled by the 
judges about the thirty-third year of queen Elizabeth, and is 

in ſubſtance as followeth : 
For the 7 Set. 23. Beginning with a ſalutation from the king to the 

ce dent ot A 


, | ſeveral perſons named in it, it afterwards aſſigns them and every 

mode:in com- 2 11 

miMon of the One of them, jointly and ſeverally, the king's juſtices, to keep 

peace, vide the peace in ſuch a county; and to cauſe to be kept all ſtatutes 

9 Burn's Juſtice, made for the good of the peace and quiet government of the 

* people, as well within liberties as without; and to puniſh all 
thoſe who ſhall offend againſt any of the ſaid ſtatutes ; and to 
cauſe all thoſe to come before them, or fome of them, who 
ſhall threaten- any of the people as to their perſons, or the 
burning of their houſes, in order to compel them to find ſurety 
for the peace of good behaviour; and if they ſhall refuſe to 
find ſuch ſurety, to cauſe them to be kept ſafely in priſon til) 
they (hall find it. 


Sef7, 24. Then it goes on and afligns them, and every two 
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Vide Dalton 
os — or mote of them (of which number either ſuch or ſuch a par- Wi 
2 4 ticular perſon among them is ſpecially required to be), juſtices 


to inquire by the oath of good and lawful men of the ſame 
county, of all felonies, witchcrafts, inchantments, ſorceries, 
magick art, treſpaſſes, foreſtallers, regrators, ingroſſers, and 
extoitions whatſoever, and of all other offences of which 
Jultices of the peace may lawfully inquire; alſo of all tho 
who thall go or ride armed, &c, or in companies, to ti 
difturbance of the peace; and alſo of all innholders and =_ 

| A wing 
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who ſhall offend in the abuſe of weights or meaſures, or ſelling 
of victuals, &c. and alſo of all ſheriffs, bailiffs, flewards, 
conſtables, gaolers, and other officers, who ſhall be faulty in 
the execution of their offices; and to inſpeR all indictments 
taken before them, or any of them, or other former juſtices of 
the peace for the ſame county; and to make and continue pro- 
ceſs againſt all the perſons ſo indicted, till they ſhall be taken, 
or render themſelves, or be outlawed ; and to hear and de- 
termine all the felonies, and other offences aforeſaid : Pro- 
vided, that if a caſe of difficulty ſhall ariſe, they ſhall not 
proceed to give judgment, except in the preſence of ſome 
Juſtice of one of the benches or of aſſize. 


$2. 25. And then it commands them to make inquiries 
of the premiſſes, and to hear and determine the ſame at certain 
days and places, which they or any ſuch two or more of them 
ſhall appoint, 


Sect. 26. And then it goes on and commands the ſheriff of 
the county to return before them at certain days and places, to 
be made known to him by them, ſuch and ſo many lawful 
men of his bailiwick, by whom the truth of the premiſles may 
be beſt known and inquired, 


$4.27. And then concludes, by aſſigning ſome one of 
them keeper of the rolls of the peace in the ſame county; and 
commanding him to cauſe to be brought before himſelf and his 
fellows, at the ſaid days and places, the writs, precepts, pro- 
ceſſes, and indictments aforeſaid. | 


AND Now I am in the fourth place to ſhew, what is moſt 
obſervable from the ſaid ſtatutes and commiſſions. 


In order to which I ſhall endeavour to ſhew—Firſt, What 
ſtatutes concerning the peace may be executed by ſuch juſtices, 
—econdly, How far the juſtices of peace for a county wes 
act out of it, or within a liberty. Thirdly, What commiſ- 
lions of this kind require a ſpecial ſuit to the king for the grant- 
ing of them, — Fourthly, How far ſuch juſtices have power to 
proceed on indictments not taken before themſelves, —Fifthly, 
By what name they are to be deſcribed.—Sixthly, What au- 
thority they have in relation to felonies, —Seventhly, What 
in relation to treaſon, premunire, and miſpriſion of treaſon, 
Eighthly, What in relation to inferior offences. 


Seer. 28, As to the firſt point, viz. What ſtatutes con- Lamb. b. 1. e. 9. 
cerning the peace may be executed by ſuch juſtices. It ſeems Ban. ©& 


certain, That by virtue of the ſaid commiſſion they may exe- In 


cute all ſtatutes whatſoever, made for the better keeping of the 
Peace, and conſequently thoſe of Wincheſler and Ons, 
| K 2 an 
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and all others concerning the peace, made before the reigh 
of Edward the third, in whole time juſtices of peace were firſt 
inſtituted ; for all thoſe ſtatutes were expreſsly mentioned in 
the ancient commiſhons of the peace, and have always been 
undoubtedly taken to be included in the general words of the 
preſent commiſſion ; and yet none of the ſtatutes which ordain 
the office of juſtices of peace, ſay any thing concerning the 
execution of the ſaid former ſtatutes, ſo that the power of 
Juſtices of peace in relation to thoſe ſtatutes, ſeems intirely to 
depend on the king's commiſſion, and yet hath always been 

- unqueſtionably allowed. From whence it appears, That re- 
gularly the king by his commiſſion may authoriſe whom he 
pleaſes to execute an act of parliament. 


+ And it is recited by 16 Geo. 2. c. 18. That doubts 

had ariſen whether, according to the laws and ſtatutes now in 

force, juſtices of the peace may lawfully act in any caſe te- 

\ lating to pariſhes or places, to the rates and taxes of which 

ſuch juſtices reſpt ctively are rated or chargeable.” It is there · 

fore enacted, ** That it ſhall and may be lawful to and for 

all and every juſtice or juſtices of the peace for any county, 

riding, City, liberty, franchiſe, borough, or town corporate, 

« within their reſpective juriſdictions, to make, do, and 

* execute all and every act or as, matter or matters, thing 

or ſ things, appertaining to their office as juſtice or juſtices 

«© of the peace, fo far as the ſame relates to the laws for the 

„ relief, ſettlement, and maintenance of poor perſons; for 

* pafling and puniſhing vagrants; for repair of the highways; 

or to any other laws concerning parochial taxes, levies, or 

rates; notwithſtanding any ſuch juſtice or juſtices of the 

* peace is or are rated to or chargeable with the taxes, levies, 

« or rates within any ſuch pariſh, rownſhip, or place affected 

by any ſuch act or acts of ſuch juſtice or juſtices as afore- 

<« ſaid,” —But this act ſhall not authoriſe any juſtice for any 

county or riding at large to act in the determination of any 

appeal to the quarter ſeſſions for any ſuch county or riding from 

' any order, matter, or thing, relating to any ſuch pariſh, town- 

ſhip, or place, where ſuch juſtice or juſtices is or are ſo 
charged, taxed, or chargeable as aforeſaid (4), 


| (4) This ftatute was made in conſequence of the deciſion in Great Chart v. Kennington, Burr. 8. 
6.194. Strange 1173. The general Jaw certainly is, that juſtices of the peace ought not to execu'e 
their office in their own czſe, x Salk, 396. 6c7.; even in caſes where ſuch proceeding ſeems in- 
c1\penſably neceſſery, 28 in being publickly aſſaulted, or perſonally abuſed, or their authority otherwiſe 
corremred »hile in the execution ef their duty; yet if another juſtice be preſent, bis aſſiſtance 
ſhould be required o puniſh the offender, Strange 240.3 and it is ſaid that in ſeſſions no attach- 
mens tor a centempt can b* awarded, 2 Seſſ. Caf, 176. They are indeed ſo Rrongly protected in 
the juſt execution of their office, that they generally find the power of the law the beſt avenger of their 
rj urice, 3 Born 29. Str. 617, 1157. 16f0., Ld. Raym. 1396. Burr. 719. 785. 1162. For while they 
det with a pure heart and upright intention, however erroneous the'r j.dgment may be, they canuot 
- «c criminally puniſted, Lord Mansfield, Burr, 556, Doug 427, Saver 26, 2:Bainard, K. B. 249- 
: Black, 
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1 Salk. 181. . 


« juſtice or juſtices acting under the authority of ſuch acts 


« and empowered to adminiſter an oath or oaths, afficmation 
4% or affirmations, to any perſon or perſons, for the purpoſe 


6 tively RN ” 


liberty; it is ſaid, That they have no coercive power when 
out of the county; and therefore that an order of baſtardy, 
or for payment of labourers wages, made by them out of the 
county, is not binding. Yet it is ſaid, That recognizances and 
informations voluntarily taken before them in any place, are 
good. 


\ 


| county of this realm, it is enacted by 9 Geo. 1. c. 7. ſ. 3. 
„ That if any ſuch juſtice of the peace ſhall happen to dwell 
c in any city or other precinct that is a county of itſelf, ſituate 
within the county at large, for which he ſhall be appointed 
& juſtice of peace although not within the ſame county, it ſhall 
and may be lawful for any ſuch juſtice of peace to grant 
* warrants, take examinations, and make orders for any 
% matters which any one or more juſtice or juſtices of the 
peace may act in at his own dwelling-houſe, although ſuch 
* dwelling-houſe be out of the county where he is autho- 
* riſed to act as a juſtice of peace, and in ſome city, or other 
ptecinct adjoining, that is a county of itſelf; and that 
* all ſuch warrants, orders, and other act or acts of any 
* Juſtice of the peace, and the act or acts of any conſtable, 
* tithingman, headborough, overſeer of the poor, ſurveyor 
* of the highways, or other officer, in obedience to any ſuch 


« reſpectively, and he and they is and are hereby authoriſed 


« of levying ſuch penalties or making ſuch diſtreſſes reſpec- 


+ And for the greater eaſe of juſtices of the peace for any 


Black, 4342+ But on the contrary every corrupt or careleſs abuſe of the power with which they are in- 
veſted, will receive the ſevereſt puniſhment, Strange 413. 678. 1088. Sell. Caf. 353. Ld, Raym. 1407 


+ It is alſo enacted by 15 Geo. 3. c. 39. * That in all Yide 3 Burn's 


« caſes where any penalty is diredted to be levied, or diſtreſs a hs 


„ to be made, by any act of parliament now in force, or vations upon the 


« hereaſter to be made, it ſhall and may be lawful for any * of this 
cute, 


uſtice for many 


Sec. 29. As to the ſecond point, viz. How far the c. Car, 211, 


juſtices of peace for a county may act out of it or within 11 
2 Hale gr. 


| Car, 248. 


iv 1 6 ; . 2 
_ tent or order, ſhall be as valid, good, and effectual in 


f the law, although it happen to be out of the limits of the 
. proper ptecinct or authority. — Provided that nothing in this 
hal impower juſtices for counties at large, to hold 


5 their general quarter ſeſſions in the cities or towns which 
* are Counties of themſelves, nor to empower juſtices of 

4 peace, ſheriffs, bailiffs, conſtables, headboroughs, ty thingmen, 
barougheholders, ox any other peace officers of the coun- 
E 3 ties 
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cc ties at large, to act or intermeddle in any matters or things 

c ariſing within cities or towns which are counties of them- 

| &« ſelves, but that all ſuch actings and doings ſhall be of the 

, & ſame force as if this act had not been made.? 


Vise 2K 3 P. E And it is to be obſerved, That the juſtices of peace for a 
3 48. county have, by their commiſſion, an expreſs authority as well 

Lamb. b. T. c. 9. Within liberties as without; from whence it ſeems clearly to 
Con. Crom. 8. follow, That they may execute their office within a town 
20 fl. 7.6, 7,8. hich has a ſpecial commiſſion of the peace for its own limits, 
unleſs ſuch commiſſion have a clauſe, that no other juſtices, 

except thoſe named in it, ſhall any way concern themſelves in 

the keeping of the peace within the liberties of ſuch town 

and it may be queſtioned, whether ſuch a ſpecial clauſe in ſuch 

a commiſſion, do abſolutely make void the act of any county- 

juſtice within ſuch town? ſince the commiſſion for the county 

ſeems as fully to give thoſe named in it a juriſdiction over all 

| ; ſuch towns within the precinct of it, as ſuch commiſſion for a 

Keb. 559. town doth exclude them. And the juſtices for the county 
ſeem to be under no neceſſity of informing themſelves of the 

contents of a' commiſſion, which they have nothing to do 

with; yet if they have expreſs notice given them of ſuch a 

reſtraining clauſe, and proceed to act within ſuch town in 

defiance of it, they may perhaps be puniſhable for their con- 

tempt of the king's prohibition, and yet perhaps it may be 

queſtioned whether their acts be void, for the reaſons above- 

mentioned (5). 


(5) Ia Talbot v. Hubble, it was reſolved that the crown might grant to any city to bave juſtices 
of their own within themſelves, and exclude the county juſtices from intermeddling in the ordinary 
buſineſs of a juſtice of the peace, Bro, Lett, Pat. 111. Dalt, 24. 2 Inſt. 71. That, in ſuch 
caſe the att of the county juſtices would be void, and not to be conficered only as a breach of the 
franchiſe. 2 ft. 557. And that where the; are generally named, as in the 12 Car, 2. c. 23. 
which gives the juriſdiction in exciſe matters to juſtices of the peace reſiding near the place where 
the. forfeiture ſhall be made, or offence committed, they have concurrent juriſdiaioa as their 
locality may chance to be, Strange 1154. Douglas 555. 


+ But doubts and queſtions having ariſen, touching the com- 
mitment of offenders by juſtices of the peace of liberties and 
corporations, to the houſes of correction of counties, ridings, 
or diviſions, in which ſuch liberties and corporations are 
ſituate, though the inhabitants of ſuch libertics and corpora- 
tions contribute to the maintenance and ſupport of ſuch houſes 
of correction: It is enacted by 15 Geo. 2. c. 24. That in 
«© all caſes where any perſon liable by law to be committed 
«© to the houſe of correQion, ſhall be apprehended within any. 
© liberty, city, or town corporate, whoſe inhabitants are 
<© contributing to the ſupport and maintenance of the houſe 
or h-uſes of correction in the county, riding, or diviſion, 
in which ſuch liberty, city, or town corporate, is ſituate 
< it ſhall and may be lawful for the juſtices of the peace 8 | 
| | | 6 ſuc 
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« ſuch liberty, city, or town corporate, to commit ſuch per- 
« fon to the houſe of correction of the county, riding, or 
« div ſion, in which ſuch liberty, city, or town corporate, is 
« ſituate, and ſuch perſon ſo committed ſhall be dealt with, 
« Kc, to all inteats and purpoſes as if committed by the 
« county, &c.“ 


+ And it is recited by 23 Geo, 2. c. 26, ſ. 11. That it N. B. This fe- 
frequently happens that . perſons againſt whom warrants are tion of — 
granted by the juſtices of the peace for the ſeveral counties ,, Ges. 2. e. 55 
within this kingdom, eſcape into other counties or places out but the preamble 
of the juriſdiction of the juſtices of the peace granting ſuch eee 2 
warrants, and thereby avoid being puniſhed for the offences " ogg 
wherewith they are charged, It is therefore enacted . 

24 Geo. 2. c. 55. That in caſe any perſon, againſt whom a p., is to be 
& warrant ſhall he iſſued by ary juſtice of the peace for any taken in the plus 
& county or place within this kingdom, ſhall eſcape, go into, e _ 
& reſide, or be in any other county or place out of the juriſ- bes, 
&« diction of the juice granting ſuch warrant as aforeſaid, it . 
„ ſhall and may be lawful for any juſtice of the peace of the 
county or place where ſuch perſon ſhall eſcape, go into, 
* reſide, or be, and ſuch juſtice is hereby required, upon 
« proof being made upon oath of the hand-writing of the 
. juſtice granting ſuch warrant, to indorſe his name on ſuch 
„% warrant, which ſhall be a ſufficient authority to the perſon 
bringing ſuch warrant, and. to all other perſons to whom 
$ ſuch warrant was originally directed, to execute ſuch war- 
rant in ſuch other county or place out of the juriſdiction of 
the juſtice granting ſuch warrant as aforeſaid, and to appre- 
hend and carry ſuch offender before the juſtice who indorſed 
ſuch warrant, or ſome other juſtice of ſuch other county or 
place where ſuch warrant was indorſed, in caſe the offence, 
for which the offender ſhall be ſo apprehended in ſuch other 
county or place as aforeſaid, ſhall be bailable in law, and 
** ſuch offender ſhall be ready and willing to give bail for his * / 
appearance at the next aſſizes or general gaol-delivery, or 
next general quarter ſeſſions of the peace to be held in and 
for the county or place where the offence was committed, 
* inthe ſame manner as the juſtices of the peace of the proper 
county or place ſhould or might have done ia ſuch proper 
county or place; and the juſtice of ſuch other county or 
„place ſo taking bail as aforefaid, ſhall deliver the recogniz- 
** ance, together with the examination or confeſſion of ſuch 
< offender, and all other proceedings relating thereto, to the 
** conſtable, tithingman, or other perſon or perſons ſo appre- 
** hending ſach — as aforeſaid, who ate hereby required 
to receive the ſame, and to deliver them over to the clerk 
* of the aſſizes, or clerk of the peace of the county or place 
* where ſuch offender is * to appear by virtue of ſuch 


4 « recog» 


20" 
Tar 
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© recognizance; and on default ſo to deliver over the ſame, 
& the perſon neglecting ſhall forfeit 10/—And in caſe the 
© offence for which ſuch offender ſhall be apprehended and 
c taken in any other county or place ſhall not be bailable in 
« law; or ſuch offender ſhall not give bail to appear as aforeſaid 
<« to the ſatisfaction of the juſtice before whom ſuch offender 
6 ſhall be brought in ſuch otber county or place; then, and 


in that caſe, the perſon apprehending ſuch offender ſhall 


«© carry and convey ſuch offender before one of the juſtices of 


<< the peace for the proper county or place where ſuch offence 
« was committed, there to be dealt with according to law.— 


% No proſecution ſhall be brought againſt the juſtice for or 


Lamb. b.1.c. 5. 
B. Com miſ. To 
Dalt. c. 3. 

1 Le v. 219. 
Roll. 135. 

Ld. Raym. 

10 0. 


3 Burn 8. 


Crom. 2. 9, 
2 Hale 46. 
3 Burn 22. 


Crom, 9. 
Sum, 166. 


« by reaſon of his indorſing ſuch warrant. But the juſtice, 
„% who originally granted the warrant, may be proſecuted in 
* the ſame manner as he might have been, if this act had not 
„ been made.” FEE 


$:, 30. As to the third point, vix. = commiſſions of 
this kind require a ſpecial ſuit to the king for granting of them, 
It ſeems agreed, That notwithſtanding all ſuch commiſſions 
muſt be in the king's name, as hath been more fully ſhewn, 
chapter 5. ſection 1. yet there is not any need of a ſpecial 
ſuit or application to, or warrant from the king, for the grant- 
ing of them. For this is only requiſite for ſuch as are of a 
particular nature, as conſtituting the mayor of ſuch a town, 
and his ſucceſſors, perpetual juſtices of the peace within their 
liberties, &c. which commiſſions are neither revocable by the 
king, nor determinable by bis death, as the common com- 
miſſion for the peace is, which is made of courſe by the lord 
chancellor according to his diſcretion, 


| 8:8, 31. As to the fourth point, viz, How far juſtices 
of peace have power to proceed on indictments not taken before 
themſelves, it is certain, That ſubſequent juſtices of peace 
may proceed upon indiftments taken before their predeceſſors ; 
but this ſeems chiefly to depend upon 11 Hen. 6. c. 6. which, 
reciting the inconventence that pleas and proceſſes upon in- 
dictments before juſtices of the peace had often been diſcon- 
tinued by making of new commiſſions of the peace, to the 
greateſt Joſs of the king, &c. ordains, That ſuch pleas, 
«*« ſuits, and proceſſes before juſtices of the peace, ſhall not be 
« diſcontinued by new commiſſions of the peace, but ſtand in 
& force. And that the new juſtices, after that they have the 
& records of the ſame pleas and proceſſes before them, may 
«© continue, and finally hear and determine the ſame, &c.” 
And this is farther confirmed by x Edw. 6. c. 7. ſ. 6, But 
it is certain that they cannot proceed on an indictment taken 
before a coroner, or juſtices of oyer and terminer, or gaol- 
delivery, nor deliver perſons ſuſpeRed by proclamation, But 


by 
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by 1 Edw. 4. c. 2. they are enabled to proceed on indictments 
taken before the ſheriff at his torn. ; 


$:2. 32. As to the fifth point, By what name ſuch juſtices 2 R. Abr. gg. 
are to be deſcribed, it is obſervable, That they are expreſsly 
commiſſioned by the name of juſtices of peace; and in no 
part of their commiſfion are called by the name of keepers of 
the peace; yet, inaſmuch as by 18 Edw. 3. c. 2, which is 
one of the firſt ſtatutes made concerning their inſtitution, 
they are expreſsly called keepers of the peace; and the prin- 
cipal end of their office is for the keeping of the peace; and 
their uſual deſcription in certioraris is by the name of keepers 
of the peace; it hath been adjudged, That the caption of an 
inditment (whereof juſtices of peace have conuſance), coram 
A. B. & C. D. cuſtodibus pacis & juſticiariis domint regis, in 
ſuch a place, is good, without exprelsly _— chem juſtices 
of peace, Alſo it hath been reſolved, that the deſcription of The King and 
juſtices of peace by the name of juſticiarii domini regis ad pacem 2 
conſervandam, &c. is good without ſaying, ad pacem domini 3 9%: ® 
regis, for that it is neceſſarily implied (6). 


(6) Alſo by the words © our peace,“ when the king dies the ſurety of the peace is diſcharged, for 
the party is not bound to keep the peace of the ſycceeding ſovereign, Cromp. 124, 


+ And it is recited by 26 Geo. 2. c. 17. That whereas Juttices may are 
authority is given by many a&ts of parliament to two or *boveb not of N 
more juſtices of the peace, whereof one or more are to be of A 
the quorum, and that divers acts, orders, adjudications, war- 
rants, confirmations of indentures, and other inſtruments 
done, made, and executed by two, or more juſtices of the 1 
peace, without expreſſing that they are, or that one of them | 
is, of the quorum, have been and may be for that reaſon only, 
impeached, ſet aſide, and vacated.” It is therefore enacted, | 
That no act, order, adjudication, warrant, indenture of * 

* apprenticeſhip, or other inſtrument already made, done, or | 

© executed, or hereafter to be made, done, or executed by \ 
** two or more juſtices of the peace, which doth not expreſs 

at one or more of the juſtices is or are of the guorum, ſhall 

de impeached, ſer aſide, or vacated for that deſect only.” 


+ And it is alſo enaRed by 7 Geo. 3. c. 21. That all 
a acts, orders, adjudications, warrants, indentures of ap- 
. prenticeſhip, or other inſtruments which ſhall be made, 
2b done, or executed, by virtue of any act or acts of parlia- 
e a0 made or to be made by two or more juſtices of the 
2 qualified to act within ſuch cities, boroughs, towns 
a corporate, franchiſes and liberties, as have only one juftice 
« of the peace of the quorum qualified to act within the ſame, 

though neither of the ſaid juſtices are of the quorum, ſhall or 

«6 vali 


Com, Dig. 45, 
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& valid and effectual in law as if one of the ſaid juſtices had 


« been of the guorum,”. 


$:. 33. As to the ſixth point, viz. What authority 


juſtices of peace have in relation to felonies, it is obſervable, 


That ſuch of the ſaid juſtices as are of the quorum only, are 
expreſsly authoriſed to inquire of, and hear and determine 
ſelonies and treſpaſſes, and that the above-mentioned ſtatute of 


18 Edw. 3. after it hath ordained, * That ſome perſon: ſhall 


 (a}Crom, 120. 
8 P. C. 53 58. 


96. 
Sum. 165. 207. 
2 Hale 43, 44. 
(6) B. Indic, 
32. 50. 

Co. Litt, 39 1. 


Ip Jac. 3%» 
lv. 46. 
2 Roll. 151. 


Dyer 69. 
* 


ä 


* 
l 


< be aſſigned keepers of the peace by the king's commiſſion,” 
faith in another diſtin clauſe, ** T bat ar what time need ſhall 
« be, the ſame ſhall be aſſigned by the kiog's commiſſions to 
c hear and determine felonies and treſpaſſes, &c.“ From 
whence it is inferred, That juſtices of peace have no power to 
hear and (a) determine felonies, unleſs they be authoriſed ſo to 
do by the expreſs words of their commiſſion. And this opinion 
is farther confirmed by the authority of the year books of (5) 
2 Rich. 3. C. 9. 4. 6. and 12 Hen. 7. c. 25. a. wherein it 
is adjudged, That a certiorari to remove certain indictments 
taken before juſtices of peace was not good, becauſe it named 
them only juſtices of peace, without adding that they were alſo 
aſſigned to hear and determine felonies, &c. Yet it ſeems, 
That it may probably be argued for the contrary opinion, that 
the ſtatute of 34 Edw. 3. c. 1, is expreſs, that the, perſons 
aſſigned for the keeping of the peace, ſhall have power among 
other things to hear and determine felqnies and treſpaſſes, &c. 
And this ſeems to be the principal ground of the reſolution in 
the caſe of Barnes and Conſlantine, wherein it is adjudged, 
That the ſetting forth of an indictment in a declaration as 
taken before juſtices of peace, being alſo aſſigned to hear and 
determine felonies, &c, was well juſtified upon oyer of the 
record, wherein it was entered as taken before juſtices of 
peace, without adding, That they were aſſigned to hear and 
determine felonies, &c. And as to the authority of Staunford 
and Hale, it may be anſwered, That their opinion is expreſsly 
grounded on the wording of the ſtatute of 18 Edw. 3. And 
it does not appear that they conſidered the purport of 34 Edw. 
As to the authority of 2 Rich. 3. c. g. it may be an- 
ſwered, That the certiorari therein mentioned, was for the 
removal of an indictment for counterfeiting coin, and that the 
power of juſtices of peace to take ſuch an indid ment, depends 
wholly upon the ſtatute of 3 Hen. 5. c. 7. whereby it is en- 
acted, That the juſtices of peace throughout the realm, 
* ſhall have power by the king's commiſſions to inquire of the 
* ſaid offence.” And as to what is ſaid in x2 Hen. 7. c. 25. 
it may be anſwered, That the certiorari therein mentioned 
was to remove certain indictments, but it doth not appear from 
the book what thoſe indictments were; ſo that it is poſſible 
dals | they 
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they might be of a ſpecial nature, not within the general pur- 
view of 34 Ew. 3. ſed quere. 


However it is certain, That ſuch a tlauſe in the cammiſſion Summary 165. 
of juſtices to hear and determine felonies, &c. gives them no 2 Hale 44- 
ena: . ; . 9 Co. 118. 
juriſdiction over an offence, which by ſtatute is ſpecially ap- E. Füs. e 
pointed to be determined by juſtices of oyer and terminer, 69). 
becauſe ſuch juſtices ſhall be intended to mean ſuch juſtices of 2 K Abr. 96. 
oyer and terminer only, which properly and uſually are fo call- 
ed, and not thoſe who are diſtinctly known by another nams, 

And from hence it follows, That juſtices of peace have na 

power to take an inditment upon the ſtatute of 5 Eliz, c. 14. 

concerning forgery, nor on the 2 & 3 Edw. 6, c. 24. againſt 

acceſſaries in one county to felonies in another, nor on any 

other ſtatute which ſpecially limits the juriſdiction of determin- 

ing any other felony to other juſtices of a particular denomi- 

nation. Yet inaſmuch as all felonies include in them a breach 

of the peace, and 2 & 3 Ph. and Mary, c. 10. which directs juſ- 

tices of peace to take the examinations of all ſuch perſons as 

ſhall be committed by them for. felony, ſeems to ſuppoſe them 

to have a general power of committing all perſons accuſed of Kely. 1. 

any kind of felony; and the general practice has always been Del. e. 20. 
agreeable hereto; it is ſaid, That juſtices of peace may take _ Go 
the examination of perſons brought before them for any Kind à Hale 44. 

of felony, and commit them to priſon ; and alſo take the in- 

formation of the proſecutors upon oath, and bind them over 

to proſecute; - and to commit thoſe who ſhall refuſe to be ſo 

bound, if it appear that they can give material evidence. Alſo Summary 163 
inaſmuch as the ſaid ſtatute of 2 & 3 Ph. and Mary, c. 10, 3 4, 
and allo 1 & 2 Ph. and Mary, c. 13. direct juſtices of peace, 282 — 
in caſe of homicide and other ſelonies, to take the examina- | 
tion of the offenders, and the information of others, and to , Hale 414. f 
certify the ſame to the juſtices of gaol-delivery ; it hath been they may rake , 
generally thought adviſable for ;uſlices of peace to proceed no 2 dit 


ö ; 28 ſelf murder 
arther 11 relation to any felonies though within their commiſ- — body he 
lion, except only petit larcenies (7). | be found, 


(7) Juflices of the peace in England may commit an offender againſt the Iriſh law for felony in order 
= *- bc iranſmitted to Ireland to be tried, the offence being committed there, Strange 848. Bar. 
IM _ K.B. 225, Fitzgibb. 111. 14 Viner Abr. 569. pl. 7. But a juſtice cannot take a perſon from 
. g „ cuſtody of the king's bench, and ſend him to the county gaol, but he may, by bis warrant, charge 
| im ciminally, where he is in cuſtody, Strange 828. Two juſtices may take a recognizance for 


the appearance of cne charged with felony i x 
: y on the high ſeas at the ſeſſions of admiralty, and the recog» 
BIZaNCe May be eſtteated into the exchequer, Parker 241. " 


ect. 34. As to the ſeventh point, viz. What authority 4 Com. D. 44- 
Juſtices of peace have in relation to treaſon, premunire, and A 
miſpriſion of treaſon. It ſeems to be agreed, That notwith- Comb, 405. 
ſtanding none of theſe offences are within the letter of their | 
ee yet inaſmuch as they are againſt the peace of the Lamb, 226, 

ing, and of the realm, any juſtice of peace may, either upon 
bis own knowledge, or the complaint of others, cauſe any 

| 3 | perſon 
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Dalt.c. 90. 212. Perſon to be apprehended. for any ſuch offence, And it is the 
400. opinion both of Dalton and Sir - Matthew Hale, That ſuch 
3 juſtice may take the examination of the perſon ſo apprehended 
1 Hale 580. and the information of all thoſe Who can give material evi- 
dence againſt him, and put the ſame in writing; and alſo bind 
over ſuch who ate able to give any ſuch evidence to the king's 
bench, or gaol- delivery; and certify his proceedings to the 
ſame court to which he ſhall bind over ſuch informers. And 
this opinion ſeems to be agreeable to conſtant practice, eſpecially 
ſince the ſtatutes of 1 & 2 Ph.'and Mary, c. 13. and 2 & 3 
Ph. and Mary, c. 10. which, directing juſtices of peace to 
proceed in this manner againſt perſons brought before them 
for felony, ſeem to give them a diſcretionary power of pro- 
ceeding in like manner againſt perſons accuſed of the above 
mentioned offences. 


$28. 35. Alſo by 3 Hen. 5. c. 7. ** Juſtices of peace 
© ſhall have power by the king's commiſſions to inquire of 
„ counterfeiting, clipping, waſhing, and other falſity of mo- 
„ ney of the land, and thereupon to make proceſs by capias 
only, againſt thoſe who before them ſhall be thereof indicted.“ 


S:. 36. And by 5 Eliz. c. 1. ſect. 3. © Juſtices of 
e peace may inquire of the oftence of maintaining the pope's 
« power, and ſhall certify every preſentment made before 
„ them of any ſuch offence, into the king's bench, within 
„ forty days after it ſhall be made, c.“ | 


.. 239. Sect. 37. And by 23 Edw. 1. ſect. 8. They may in- 
| % quire of all offences againſt that act, or againſt the aQs of 
«*« the firſt, fifth, or thirteenth years of the ſaid queen's reign, 
touching acknowledging of the king's ſupreme government 
« in cauſes eccleſiaſtical, or other matters touching the ſervice 
& of God, or coming to church, or eſtabliſhment of true reli- 
&« gion in this realm, within one year and a day after every ſuch 
«© offence committed.“ | 


Vide 3 Burn's Sec. 38. As to the eighth point, viz. What authority 
3 3 Juſtices of peace have in relation to inferior offences. It would 
title jolice of be Endleſs to enumerate all the offences within their juriſdic- 
the peace, in tion, concerning which there have been ſuch great numbers of 
which all whele ſtatutesz and therefore I ſhall content myſelf in this place with 
are treated of Obſerving, that by the above mentioned ſtatutes of 34 Edw. 3. 
at large and C. 1, and alſo by the expreſs words of their commiſſion, they 
luceefively, are impowered to hear and determine all treſpaſſes, which is a 

word of a very general extent, and in a large ſenſe not only 

comprehends all inferior offences, which are properly and direlly 

againſt the peace, as aſſaults and batteries, and ſuch like, but 

alſo all others which are ſo only by conſtruction; as all 
(a) 6 Mod. 128. breaches of the law in general are (a) laid to be, Yet it hath 
deen of late ſettled, that juſtices of peace bave no juriſdiction 
, over 
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y forgery or perjury at the common law, the principal (b) Salk. 406. 
| — which wh ret ut as I apprehend, was, that inaſ- 8 — 
much as the chief end of the inſtitution of the office of theſe 4. 
juſtices, was for the preſervation of the peace againſt perſonal 2 Stra. 2 | 
wrongs and open violence ; and the word treſpaſs in its moſt ry bn 
proper and natural ſenſe, is taken for ſuch kind of injuries, it | 
(hall be underſtood in that ſenſe only in the ſaid ſtatute and 
commiſſion, or at the moſt to extend to ſuch other offences only 
as have a direct and immediate tendency to cauſe ſuch breaches 
of the peace; (e) as libels, and ſuch like, which on this ac- () Lev. 146; 
count have been adjudged indictable before juſtices of peace. 1 Sid. 271. 
And for this reaſon, principally as I apprehend, the court of g _ _ 

king's bench in the caſe of one Pitt, ſince the above men- . 138.941, 

tioned reſolution concerning perjury and forgery, refuſed to 2 Keb. 138. 

quaſh an indiment found at a ſeſſion of the peace for a li- = — 

bel, but ordered the defendant to demur to it, if he thought fit. Tr. 13 Annæ. 

(4) And upon the like reaſon perhaps the former opinion, 8688 
That one may be indicted before juſtices of peace for being a Pop. 208. 3 

common night-walker and haunter of bawdy- Muſes, may not 

be thought to contradict the above meationed reſolution, 


Se. 39. And juſtices of peace by virtue of the above c. Jac. 32. 
mentioned ſtatute of 34 Edw. 3. c. 1. ſzem to have a juriſdie- & v. * 
tion over barrators, and ſuch like offenders, whether they be 77 * 0 


mentioned in their commiſſion or not. And it ſeems clear, 18 NE 
That juſtices of peace have juriſdiction of all inferior crimes 

within their commiſſion, whether ſuch crimes be mentioned 

in any ſtatute concerning them or not; for that all ſuch crimes 

are either directly, or at leaſt by conſequence, and judgment King and 

of law, againſt the peace, and upon this ground, principally as Loggzin. 


| apprehend, it was lately reſolved, That they may take an 88 5 
indictment of extortion, =. 22 


+ Sef?, 40. It is enacted by 7 Jac. 1. c. 5. made perpetual by Cro. Car. #9gs”? 
21 Jac. 1, c. 12. * That if any action upon the caſe, treſpaſs, 9 
** battery, or falſe impriſonment ſhall be brought againſt any Ney 32. 
** Juſtice of the peace, mayor, or bailiff of city or town corporate, 1 Roll 374 


** headborough, portreve, conſtable, tithingman, or (1) collec- 18. 


0 tor, for or concerning any matter, cauſe or thing, by them or 1 Burr, 602. 
- any of them done by virtue or reaſon of their or any of their 2 Burr. 1163, 
” office or offices, it ſhall be lawful for ſuch officers or any of 8 
” them, and all others which in their aid or aſſiſtance, or by 
. their commandment ſhall do any thing touching or concern- 
— his or their office or offices, to plead the general iſſue, 
4 Not guilty, and give the ſpecial matter in evidence to the 

Jury which ſhall try the ſame; and if the verdict ſhall paſs 


« with 


(1) It has been determined : a : 
th 115 king's 3 2 8 4 22 and privy counſellors, are not magiſtrates; and 
v. 


i 8 followi 2 
Carrington, 11 State Trials 321, C 


62 
12 77. 


range 49, 974. 
(a) But it muſt cc 
firſt be certifi-d, 
that the defend- 
ant ated by vir- 


reaſon of his office. 
by the facts found 3 for double coſts 
Pickins. M. 23 Geo. 3» 


4 Inſt. 174» 
1 Inſt, 233, 
Vaughan 113. 


115117. "A 


cc 
cc 
cc 
«c 
«c 


or THE COURT or SESSIONS Bk. 2. 
& with the defendant in ſuch action, or the plaintiff become non. 
ſuit, or ſuffer a diſcontinuance, in every ſuch caſe the juſtices 


or juſtice, or ſuch other judge before whom the ſaid matter 
«© ſhall be tried, ſhall allow to the defendant his double coſts (a). 


Dovglas 07, 4308. Unleſs, in the caſe of A ſpecial verdict, it ſo appear# 
not entirely depend upon the certificate of the judge. Ran v. 


+ Sec. 41. And it is further enacted by at Jar. 1. c. 12. 
(which extends the above act to churchwardens and overſeers of 
the poor), That the ſaid ſuit ſhall be laid within the county 


where the treſpaſs or fact ſhall be done and committed, and 
not elſewhere ; and that upon the trial, if the plaintiff ſhall 
not prove to the jury that it was ſo done and committed; 
the jury ſhall find the defendant not guilty, without having 
any regard or reſpe& to any evidence given by the plaintiff 
touching the cauſe of action (8).“ 


($) No action of treſpaſs will * juſtices making a warrant of diſtreſs upon a poors rate if it 
has never been appealed from; nor upon the warrant if pot void ab initis; for the juſtices cannot 
de treſpaſſers by what the officers afterwards do, 1 Burr. 581—587, But if a juflice commit on 
ton viction, for non-payment of the penalty, without attempting to diſtrain for it, an adion will lie 
againſt him, 1 Strange 711. 

. Y / 7 


On aQfions 

againft juſtices “ 
they are obliged (c 
to ſhew the re- 
gularity of their 
conviction: Aud .. 
the informations cc 
nnd other docu- 
ments upon 

which the con- 
victions are ce 
grounded muſt FR 
be produced and 
proved in court. „ 
1 Strange 711. (e 


40 


60 
«c 
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cc 


N. B. By 30 


on the back of whick 


4 $2. 42. And it is further enacted by 24 Geo. 2. c. 44. 


That no writ ſhall be ſued out againſt, nor any copy of any 
procels, at the ſuit of a ſubject, ſhall be ſerved on any juſtice 


of the peace for any thing by him done in the execution of 


his office, until notice in writing of ſuch intended writ or 
proceſs ſha]l have been delivered to him or left at the uſual 
place of his abode, by the attorney or agent for the party 
who intends to ſue or cauſe the ſame to be ſued put or 
ſerved, at leaſt one calendar month before the ſuing out or 
ſerving the ſame; in which notice ſhall be clearly and ex- 
plicitly contained the cauſe of action which ſuch party 
hath, or claimeth to dove againſt ſuch juſtice of the peace; 

notice ſhall be indorſed the name of 
ſuch attorney or agent, together with the place of his abode, 
who ſhall be intitled to have the fee of twenty ſhillings for 
the preparing and ſerving ſuch notice, and no more.” 


+ S.. 43. And it is further enacted by the ſaid ſtatute, par, 2. 


Geo. 2. c. 24. „ That it ſhall and may be lawful to and for ſuch juſtice of 


" 1. 23. this clauſe 40 
is extended to ** 
Juſtices acting 
under that act. ( 
40 


4 
(e 
41 


the peace, at any time within one calendar month after ſuch 
notice given as aforeſaid, to tender amends te the party 
complaining, or to his or her agent or attorney; and, in 
caſe the ſame is not accepted, to plead ſuch tender in bat 
to any action to be brought againſt him, grounded on ſuch 
writ or proceſs, together with the plea of not guilty, and 
any other plea, with the leaye of the court; and if 2 
66 


2 


»£4 
58 


T Oh. Mo. Ac roo 5 


a 
— 


contained in the notice hereby directed to be given.“ 


W rough or ather officer, or againſt any perſon or perſons act. 
_ by his order and in his aid, for any thing done in obedi- warrant in a 
1 ence to any warrant under the hand or ſeal of any juſtice of caſe which is 
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« iſſue joined thereon the jury ſhall find the amends fo ten- Dovglad 307. 
« dered to have been ſufficient, then they ſhall give a verdict p 
« for the defendant; and in ſuch caſe, or in caſe the plaintiff 

« ſhall become nonſuit, or ſhall diſcontinue his or her action, 

« or in caſe judgment ſhall be given for ſuch defendant or 

« defendants upon demurter, ſuch juſtice ſhall be entitled to 

& the like coſts as he would have been entitled unto, in caſe 

« he had pleaded the general iſſue only; and if upon iſſue ſo 

joined the jury ſhall find that no amends were tendered, of 

« that the ſame were not ſufficient, and alſo againſt the de- 

« fendant or defendants or ſuch other plea or pleas, then they 

« ſhall give a verdi& for the plaintiff and ſuch damages as 

« they ſhall think proper, which he or ſhe ſhall recover to- 

« pether with his or her coſts of ſuit.— But no ſuch plaintiff 

« ſhall recover any verdict againſt ſuch juſtice in any caſe 

« where the action ſhall be grounded on any act of the defend- 

« ant, as juſtice of the peace, unleſs it is proved upon the 

te trial of ſuch action, that ſuch notice was given as aforeſaid ; 

« but in default thereof ſuch juſtice ſhall recover a verdict and 

© coſts as aforeſaid.” 


+ Seck. 44. And it is further enaded by the ſaid ſtatute, (9) But it m 
par. 4 and 5. That in caſe ſuch juſtice ſhall neglect to tender 8 
« any amends, or ſhall have tendered inſufficient amends, be- for ſomething 
&« fore the action brought, it ſhall and may be lawful for him, done in the enge 
« by leave of the court where ſuch action ſhall depend, at any ny Cp 

time before iſſue joined to pay into court ſuch ſum of money court will fix a 
as he ſhall ſee fit (g); whereupon ſuch proceedings, orders, me for — 
and judgments ſhall be had, made, and given in and by ſuch — —— ka 
court, as in other actions where the defendant is bf Forms production ß 
to pay money into court. And no evidence ſhall be per- the gen en _— 
mittedto be given by the plaintiff on the trial of any ſuch ac- . * Bla 


tion as aforeſaid, of any cauſe of action, except ſuch as is — 


+ % 
\ 


Cro, Car. io 
+ ect. 45. And it is alſo further enacted by par, 6. * That 10 Co, 76A 


no action ſhall be brought againſt any conſtable, headbo- Mok 8 
peace makes a 


R in! of 
wh peace, until demand hath been made or left at the uſual Fs jorieietiong- 
ky place of his abode, by the party or parties intending to bring ſuch warrant is 

ſuch action, or by his, her, or their attorney or agent, in ne j»ftification 


iti a conſtable, 
a 2 by the party demanding the ſame, of the 3 


nd copy of ſuch warrant, and the ſame hath beef Wood b. 1. c. 7. 


— reſuſed or neglected for the ſpace of ſix days after ſuch de- NN inf. ws 
mand]; and in caſe after ſuch demand and compliance there- tice exceed his 
with, by ſhe 


T wing the ſaid warrant to, and permitting a copy authority in 

as * be taken thereof by the party demanding the ſame, any — ran 
action ſhall be brought againſt ſuch conſtable, head borough ficer muſt e e- 

| « gx cute i, and is 


indemnified for 6c 
ſo doing, Cro. ( 


Car, 394, 10 
Co. 76. 

cc 

40 

ce 

| cc 

4e 

cc 

cc 

cc 

cc 

«c 

cc 

«cc 

& 

cc 

(e 

(e 

v6 

2 Ventris 48. 


Ran v. Pickins,* ( 
Mich. 23 Geo, cc 


a 
oo 
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or ThE COURT or SESSIONS Bk. 2. 


or other officer, or againſt ſuch perſon or perſons acting in his 
aid for any ſuch cauſe as aforeſaid, without making the juſ- 
tice or juſtices who ſigned or ſcaled the ſaid warrant defend- 
ant or defendants, that on producing or proving ſuch war- 
rant at the trial of ſuch action, the jury ſhall give their ver- 
dict for the defendant or defendants, notwithſtanding any 
defect of juriſdiction in ſuch juſtice or juſtices ; and if ſuch 
action be brought jointly againſt ſuch juſtice or juſtices, 
and alſo againſt ſuch conſtable, headborough, or other officer, 
or perſon or perſons acting in his or their aid as aforeſaid, 
then, on proof of ſuch warrant, the jury ſhall find for 
ſuch conſtable, headborough, or other officer, and for 
ſuch perſon or perſons ſo acting as aforeſaid, notwith- 
ſtanding ſuch defect of juriſdiction as aforeſaid; and if 
the verdict ſhall be given againſt the juſtice or juſtices, 
that in ſuch caſe the plaintiff or plaintiffs ſhall recover his, 
her, or their coſts againſt him or them, to be taxed in ſuch 
manner by the proper officer as to include ſuch coſts as ſuch 
plaintiff or plaintiffs are liable to pay ſuch defendant or de- 
fendants for whom ſuch verdict ſhall be found as aforeſaid.“ 


+ $27, 46. But it is provided by par. 7. That where the 
plaintiff in any ſuch action againſt any juſtice of the peace, 
ſhall obtain a verdict, in caſe the judge before whom the cauſe 
ſhall be tried, ſhall in open court certify on the back of the 
record, that the injury for which ſuch action was brought, was 


wilſully and maliciouſly committed, the plaintiff ſhall be in- 


tirled to Have and receive double coſts of ſuit. And no 
action ſhall be brought unleſs commenced within fix calen- 
dar months after the at committed.” 


+ S2. 47. It is alſo enacted by 18 Geo. 3. c. 19.“ That where 
any complaint ſhall be made before any juſtice of the peace, 
and any watrant or ſummons ſhall iſſue in conſequence of ſucli 
complaint, it ſhall be lawful to and for any juſtice or juſtices 
of the peace who ſhall have heard and determined the matter 
of the ſaid complaint, to award ſuch coſts to be paid by either 
of the parties, and in manner and form as to him or them 
ſhall ſecm fit, to the party injured ;z and if they ſhall not pay 
down or give ſatisſactory ſecurity for the ſame, the ſaid juſ- 
tice or juſtices ſhajl, by warrant under hand and ſeal, levy 
the ſaid ſum or ſums by diftreſs and ſale, and where goods 
and chattels of ſuch perſon cannot be found, ſhall commit 
ſuch perſon to the houſe of correction for the county or place 
where ſuch perſon ſhall reſide, there to be kept to hard 
labour not exceeding one month, nor lefs than ten days, of 
until ſuch ſum or ſums of money, together with the expences 
of the commitment, be firſt paid,” 


+ But it is provided by the ſaid ſtatute, 4 That upon the 


conviction of any perſon or perſons, upon any penal ſtatute 
« where 
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te where the penalty ſhall amount to, or exceed five pounds, 
« the ſaid coſts ſhall be deducted by the ſaid juſtice or juſtices, - 
tc according to his or their diſcretion, out of the ſaid penalty 
« or penalties, ſo that the ſaid deduction ſhall not exceed one- 
6 fifth part of the penalty or penalties aforeſaid; and the re- 
« mainder ſhall be paid to, or divided among, the perſon of 
& perſotis who would have been intitled to the whole in caſe 
& this act had not been made,” 


Wurz aſpecial authority is given to juſtices out of ſeſſionsz it ought to appear in their otd rs that 
that authority was exactly purlues, 2 Salk. 475, And lord Hale ſays (contrary to the opinion f 
lord Coke) that the juſtices out of ſefſions may iſſue their warrant for apprehending perſons charged 
of crimes within the cognizance of the ſeſſione, and bind them over to appear at the ſefllons, al- 
though the offender be not yet indifted, 1 Hale 579, Sed vide a Hale 113. contra and 3 Burn's 
Joftice, 28. : f 

For the fees to be taken by juſt ces clerke, and how they are to be regulated, vide 46 Geo. 4. e. 
14. and how the table of ſuch fees ſhall be confirmed in the county of Midleſex, 27 Geo. 2. e. t6, 


ſect. 4+ - 


$:2. 48. Ap now I am to conſider the nature of the 
court of theſe juſtices ſeſſions, by which we underſtand an aſ- 
ſembly of two or more of them, whereof one is of the quorum, 
at a certain day and place before appointed, in order to inquire, 
| hear, and determine in purſuance of their commiſſion, of any 
cauſes or matters therein contained. 


And for the better underſtanding hereof, I ſhall conſider the 
following particulars. —Firſt, By whom, and in what manner 
ſuch court is to be ſummoned and appointed. - Secondly, 
What perſons are bound to give their attendance at it, — 
Thiraly, Whether it have any power over its own members. — 
Fourthly, The difference between general and ſpecial, and 
quarter ſeſſions, . 


1 


1 
* 
1 
_ 
T7 


Sef?, 49. As to the firſt point, It ſeems clear from the expreſs C. &. e. 29. 


) 

1 'ords of the commiſſion, That any two ſuch juſtices, whereof Lamb. B. 4. 6, 
ne is of the quorum, may hold ſuch court at ſuch days and 8 18 59 
laces as ſhall be appointed by them, and that the ſheriff is 

r einten DY , 

«© und to return proper juries, and that the cu/?os rotulorum ought 

g ding the rolls of the peace before them, &c. 

8. 50. And from hence it ſeems to follow, That any two 

y Pc goes may direct their precept (a) under their 4%e to the (a) Which 

's ſheriff for the ſummons or the ſeſhons of the peace, thereby ſhould bear tete 


Commanding him to return a grand jury before them, or their — 


fellow jultices at a certain day and place, and to give notice to Lamb. b. g. e. 20. 
all ſtewards, conſtables, and balliffs of liberties, to be preſent 

and do their duties at ſuch dey and place, and to proclaim in 

proper places throughout his bailiwick, that ſuch ſeſſions will 

be hoſden at ſuch day and place, and to attend there himſelf to 

his duty, Ce. | 


You, Il, F Seck. 
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2 Hale 41. Sea. 51. And it is ſaid, That ſuch a precept by any two 
Lamb b.4 e. 2: ſuch juſtices, cannot be ſuperſeded by any of their fellows, but 
. only by writ out of chancery, 


Vide 4 Burn Sec. 52. It is ſaid, That ſuch juſtices may hold ſuch a ſeſ- 
2587. ſion without any ſuch ſummons (1), which ſeems to be a well. 
| Lamb, 3860 grounded opinion, as to their proceeding on indictments before 
taken before themſelves or others, or on other particular occa. 
fions, for which there is no need either for the attendance of the 

grand jurors, or officers, &c. 
(«) Mr, Burn is of opinion, that a fommons is not, indiſpenſsbly, neceſſary z and that if a ſufficient 
number of juſtices do not appear, thoſe juſtices who do appear may ae jour the ſeſſions to any future 
ano conventent day within the period of the twelve following weeks, 4 Burn 191. 19 Viner 358. 


and iſſue their precept to the ſheriff for that purpoſe accurdingly, 4 Burn 178. Bot a juſtice, if his 
attendance is neceſſary, is liable to an information tor voluntary abſence, Strange 81. 


vice 4 Burn Sees. 53. As to the ſecond point, viz. What perſons are 
| — oBY Dig, bound to give their attendance at the court of ſeſſions, there is 
153 D. 4. no doubt but that the ſheriff (who is bound both to return tis 
For the mode of precept, and alſo to take the charge of all the priſoners who ſhall 
1 be committed to him), and alſo all conſtables of hundreds, who 
Burn 185 to s re to make their preſentments required by ſeveral ſtatutes (a 
_ pang chat of hue and cry, and thoſe relating to highways and ale- 
Lam b. 40. houſes, &c.), and alſo all bailiffs of franchiſes, and all perſons 
D.1:, ch. 185. returned on a jury, and the (a) keeper of the houſe of correc- 
ee 2 tion, Sc. are bound to attend on every ſuch ſummons as is above 
and b. f. e. 78, mentioned; on pain of being amerced for their default at the 


£58. and c. 76, diſcretion of the court, c. 
(s) pJacc tae, 4 f Seg. 54. It is enacted by 22 Geo. 2. c. 46. ſ. 12.“ That 


„ no perſon whatſoever ſhall act as ſolicitor, attorney, or agent, 
* or ſue out any proceſs at any general or quarter ſeſſions of the 
6 peace for any county or place within this kingdom, either with 
« reſpect to matters of a criminal or civil nature, unleſs ſuch 
„ perſon ſhall have been admitted and continued an attorney of 
„ one of his Majeſty's courts of record at Weſtminſter, and 
« duly enrolled purſuant to 2 Geo. 2. c. .; or ſuch other 
<< laws as may relate thereto, upon a penalty of fifty pounds, to 
«© be recovered by action of debt, bill, plaint, or information, 
* in any of the courts of record at Weſtminſter, by any perſon 
6 or perſons who ſhall ſue for the ſame within twelve m 
after the offence committed, with treble coſts of ſuit.” 


+ Sed. 5 5. And it is farther enacted, That if any attorney 


or attornies ſhall permit and ſuffer any perſon or perſons what- 
« ſocver, not being admitted and inrolled as aforefaid, to make 
«*< uſe of his or their name or names reſpeQively, in the courts 
<< of general or quarter ſeſſions aforeſaid, he ſhall be liable to 
« a like penalty of fifty pounds, to be recovered in manner 
« aforeſaid. But this ſhall not deprive the attornies - — 
6 qut 
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et dutchy of Lancaſter, or of the great ſeſſions in Wales, or of 


« the counties palatine of Cheſter, Lancaſter, and Durham, 
« from acting within their reſpective juriſdictions.” 


4 S.. 56.. And to the end that juſtice may be more imparti- 
ally adminiſtered, it is farther enaQted by the ſaid ſtatute, par. 14. 
« That no clerk of the peace (a) or his deputy, nor any under (%) By 4 & 4 
« ſheriff or his deputy, ſhall act as a ſolicitor, attorney, or Edw 6. c. 1. 
« agent, or ſue out any proceſs at any general or quarter ſeſ- 22 +a 
ce ſions of the peace, to be held for ſuch county or place where Mary,c. 21. . 4. 
et he ſhall execute the office of clerk of the peace (2), or deputy (2) The lord 
« clerk of the peace, under ſheriff or deputy, on any pretence cow > cufles 
% whatſoever, upon the like penalty of fifty pounds, to be re- 


rotulorum, who 
« covered in manner aforeſaid.” ſhall appoint a 


clerk of the 
peace, able, and reſiding in the ſame county, to 3.00 the office. Vide Shower 328. By this ap- 


pointment he has the office gaamdiu ſe bene geſſerit, Shower 556. 4 Mod. 167, He is bound to at- 
tend the ſeſſions, and upon his behaviour, he my, by the mere order of the juſtices, be ſuſpended or 
dilcharged, 1 Shower 427. 566. 516. 536, Mod. Caſes 192. 4 Mod. 32. Strange 996. 


See. 57. As to the third point, viz. Whether the court of 

ſeſſions have any power over its own members. It ſeems cer- 

tain, That it hath no authority to amerce any juſtice of peace 

for his non attendance at any ſuch court, as the juſtices of aſ- 

ſize may for the abſence of any ſuch juſtice at the gaol- delivery; Lamb. 402. 

for it is a general rule, That inter fares non eff poteſtas, it being 

reaſonable rather to refer the. puniſhment of perſons in a judi- 

cial office, in relation to their behaviour in ſuch office, to other 

judges of a ſuperior ſtation, than to thoſe of the ſame rank with 

themſelves; and therefore it ſeems to have been holden, That C. on. 123. 

if a juſtice of peace at the ſeſſions, who is not of the quorum, F. Jul, de peace, 
ſhall uſe. ſuch expreſſions towards another who is of the quorum, 3 

for which, if he were a private perſon, he might be committed 

or bound to his good behaviour; yet the ſeſſions have no au- 

thority to commit him, or to bind him to his good behaviour: 

And yet it ſeems to be agreed, that if a juſtice of peace give 

Juſt cauſe to any perſon to demand the ſurety of the peace 

againſt him, he may be compelled by any other juſtice to find 

ſuch ſecurity, as hath been ſhewn in the firſt book: For the @, 6,, c Fg, 
Public peace requires an immediate remedy in all ſuch caſes, | 


Sf, 58. As to the fourth point, viz. The difference between 
general and ſpecial and quarter feflions, Mr. Lambard ſeems to Lamb. b. 4. e. 
make no diſtinction between general and quarter ſeſſions, but to“?! 


ey take them az ſynonymous terms. But it ſeems the better opi- 
kl nion, That quarter-ſeflions are a ſpecies only of general ſeſſions, , Hale 49, 50. 
ke and that ſuch ſeſſions o 


nly are properly called general-quarter ſeſ- 
ions, which are holden in the four quarters of the year in purſuance 
—— abo e · mentioned ſtatute of 2 Hen. 5. c. 4. ſet forth more 8. K. 474. 476. 


ge in the eigiteenth ſection of this chapter; and that any 480.82. 
the other ſeſſions holden at any other time for the general execution? — 
ch / of the author 


ity of juſtices of peace, which by the above- men- 
WE noncd 
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Comb. 448. tioned ſtatute, juſtices of the peace are authoriſed to hold 


, Corth. 222. gftener than at the times therein ſpecified, if need be, may be 


—_— properly called general ſeſſions; and that thoſe holden on a 


ſpecial occaſion for the execution of ſome particular branch of 
their authority may properly be called ſpecial ſeſſions, 


OrreNers at the ſeſſions ſhall be proſecuted by preſentment, information, or indiAment, 4 Com, 
Dig. 155. And when the juſlices are once legally convened, they cannot adjourn any maiter depend. 
ing betore them without expreſsly adjourning the ſethons alſo, B. R. H. $0, which adjournment 
muff ſhew when the original ſeflions commenced, Strange 832. $65.4 but there is no neceſſity to (et 
cot all the particular adjournments, Andr. 101.z yet where they iſſue a warrant for taking any one, 
it moſt be ſhewa that the ſeſſions continued by adjournment till the taking, 2 Lev. 229. Neither 
can the juſtices refer any ſubject of their enquiry to the determination of the judges of aſſize, unleſt 
the parties conſent to the reference, L. Mansfield, 4 Burn 184. for they are bound to make a final 
judgment themſelves, B. R. H. $1. So alſo when they proceed upon indiamente, as 4 court of re. 
cerd at common law, their proceedings muſt contain the formal and regular continuances, B. R. H. 
79. for the court of quarter ſeſſions once dropped gannot be reſumed, 2 Strange 1263. : But in orders 
this ſtrictneſs is not nec: ſſary, Andr. 101. Upon apprals, their diſcretion is evextenfive with that of 
the two juſtices, and they need not give the reaſons upon which their opinion is founded, 1 Burr. 245, 
2 Salk, 477- 2 Seſ. Caf. 156. But the ſeſſions being conſidered as one day, they may alter their judg. 
ments during the continuance of it,z Salk. 606. If they refuſe to do what thaur.ovty requires,they mij 
be comp-lled by mandamus, Sayer 138. 2 Seſ. Caf. 193 ; but they are not obliged to preceed after 
ti eit joriſdiction is repealed by ct of parliament, although fuliy attached deer Burr. 1457; and 
where they have not an original joriſdiction, the conſent of parties cannot give it to them, 2 Burr, 
745. Strange 143. 48, 442. —Whether the juſtices in ſeſſions are obliged to receive a bill of er · 
ceptions in criminal caſes, not capital, vide B. R. H. 169. . 


V de 43 Eli. + Secf. 59. It is enaded by 8 and 9 Will. 3. c. 30. ſ. 3 
e © That the quarter ſeſſions, upon any appeal concerning the 
„ ſettlement of any poor perſon, or upon proof of notice of 
c any ſuch appeal, though not afterwards proſecuted, ſhall 
« award and order ſuch coſts and charges, as they think res- 
« ſonable to be paid by thoſe againſt whom ſuch appeal ſhall 
«© be determined, or by the perſon who gave the notice 2 
« aforeſaid ;z and if ſuch perſon live without the juriſdiction of 
<« the court, every juſtice where ſuch perſon ſhall inhabit, upon 
« requeſt, and a copy of the order produced and proved upon 
“ oath, by warrant under his hand and ſeal, ſhall cauſe the 
* ſame to be levied by diſtreſs, and if no diſtreſs, commit the 
% party for twenty days.“ 


4 Comm. 269. + Se, 60. Alſo it is enacted by the ſaid ſtatute, par, 6, 
*© That the appeal againſt any order for the removal of any 
poor perſon from out of any pariſh, townſhip, or place, ſhall 
«* be had, proſecuted, and determined at the general or quar- 
« ter ſeſſions for the county, for the place from whence ſuch 
& removal ſhall lie, and not elſewhere,” | 


17 Geo, 2. c. 38 


1. 6, 7. 


8 . "+ Sea. 61. It is enacted by 5 Geo. 2. c. 19.“ That upon 
e 3 all appeals to be made to the juſtices of the peace at theit 
Jar liberties ſhall *© reſpective general or quarter ſeſſions in England, againſt 
have the —_— judgments or orders given or made by any juſtices of the 
Chong the“ peace, ſuch juſtices ſo aſſembled at any general or quarter 
poor, ad not “s ſeſſions ſhall, and they are hereby required from time to 
the couny g «© time, within their reſpeRive juriſdiction, upon all and * 

2 4 ; | (e ſuc 
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« ſuch appeals ſo made to them, to cauſe any deſect or defects 2 Strange 1223, 
« of form that ſhall be found in any ſuch original judgments or 

« orders, to be rectified and amended without any coſt ot 

« charge to the parties concerned, and after ſuch amend- 

« ment made ſhall proceed to hear, examine, and con- For the end- 
de ſider the truth and merits of all matters concerning tions upon 


&« ſuch original judgments or orders, and likewiſe to examine 3 — 


« all witneſſes upon oath, and hear all other proofs relating «© :-m-ve theſe 
6 thereto, and to make ſuch determinations thereupon as by proceedings, 
„law they ſhould or ought to have done in caſe there had ihr pang Wow. 10 
« not been ſuch defect or want of form in the original pro» 

« ceeding.” . | 


War k authori'y is given to two juſtices to do any act, the ſeſſions may do it in all caſes, except 
where an appeal is directed to the ſeſſions, L. Raym, 426.-But in new created offences, neither 
Juſtices individually, or in ſeſſion, have any autherity, unleſs by expreſs words. Strange 1256. 
Mod. Rep. 379. Savil 134.— The ſefljons have no power over the bailiff of a corporation for not 
qualifying, Sayer 138, They are bound to receive appeal againſt an order of removal, if offered 
at the next \-fſions, though no notice of appeal has been given. Douglas 191. And it trom 
the diſtance between the pariſh to which a pauper has been removed, and the place where the 
ſeſſions are held, there is not time to lodge an appeal at the ſeſſions held immediately ſubſequent to 
the removal, the ſeflions next enſuing ate to be conſidered as the next ſeſſions. Douelas 193.—An 
original order of baſtardy may be made at the quaiter ſeflions, 1 Strange 475, Douglas 653 — 
No appeal lies from an order for the relief of a pauper. Douglas 331 —They may proceed by 
information on the 5 Eliz, for exerciſing a trade, &c. Cowper 369.— Bot they cahnot make an 
original order for late overſeers to pay over movies to their rae. 3 Burr, 1366. Nor a new 
ſcavengers rate, 3 Burr, 3460. Nor can they ſet afide aſſignment of an apprenuce bound out by 
the juflices, S'range 40. Nor have they any cogniſance over the bailitt of a curporation for n ot 
qualifying, Sayer 138, 


+822. 51. It is alſo enafted by g Geo. 3. c. 20.“ That Where ſudden 


* U. . . repairs are wants 
* the juſtices of the peace, or the major part of them, in 3 


their reſpective general or quarter ſeitions aſſembled, upon 32 l. to 


preſentment of the grand jury, of the ill ſtate and condi- eee 


tion of the ſhire hall, or other building, and the n:cetlity therein Aut 

of repairing the ſame, ſhall order and direct the ſame to be fhrre-balle, re- 

repaired in ſuch manner as they in their diſcretions ſhal| arr, _ 

think fit, and ſhall aſſeſs and levy the neceſſary ſums of or diſtri, ſhall 
money for this purpoſe upon the ſeveral diviſions of the {1 de at their 

county, according to the directions of the 12 Geo. 2, c. 9. 

* and 13 Geo. 2. c. 18.“ 


Wurrurs when the ſefſions fate facts fully, and infer fraud, the king's bench can draw their 
own conclufion from thoſe fact-, vide Rex v. In. Woosland. Durnford end Eaſt, E. 26 Geo, 3.— 
AND where the caption of the indiftmeat lates the court of quarter ſeſſione, where ſuch indietment 
was found, to have been held on an impoſſible day, it is fatal, Rex v. Fearnly, Trin. 26 Geo. 3. 


CHAPTER 


CHAPTER THE NINTH, 
or THE COURT or Tre COR ONER. 


(a) 8 * A ORON E Rs are (a) ancient officers by the common law 
* 1 of — 2 ſo (5) called, becauſe they deal principally with the pleag 
antiquity with of the crown, and (c) were of old time the principal conſerva- 
the theriffl,, tors of the peace within their county; and there ſtill ought 
ane was ordained . . ; 

with him to to be a certain number of them in every county; in (d) ſome 


keep the peace more, in others leſs, according as the uſage hath been, 
when the earls ho ; 
gave up the wardſhip of the county, Mirror e. 1. ſ. 3 1 Comm. 347. (5) 4 Inſt, 73 ant, 


2 Inft, 31. (c) C.8. . 3. (4) F. N. B. 397, 4 Iaſt. 73. 271. 4 laſt. 175, 4 Hale 5. $1, 
1 Comm, 346. 4 Comm. 406. 2 Hale 53. 


CORONERS are. of thiee kinds, 1. By virtve of an office, 2. By charter or commiſſin, . 
3. By eleQtioh, 1. The lord chief juſtice of the king's bench is, by virtue of his office, principal 
coroner in the kingdom, and may, if he pleaſes, exerciſe the juriidition of coroner in any part of 
the realm. 2. The lord mayor of London is, by charter of 18 Edw. 4. coroner of London, The 
biſhop of Ely alſo hath power to make coroners, by the charter of Henry 7. and there are corone 
of particular lo-de of franchiſes and liberties, who, by charter, have power to create their own 
eoroners, or to be coroneis themſelves, eſpecially the juriſdiction of the admiralty and the verge, 
3. The genera] coroners of coun'ies elected by virtue of ſtatute Weſtminſler the firfl, c. 18. and 
28 Edw. 3. c. 6. 1 Hale 52. 4 Rep. 57. 1 Comm. 348. : 


Before I come to the particular conſideration of their duty 
and authority, it may not be improper to premiſe the follow- 
ing particulars :— Firſt, What perſons are qualified to be 
coroners.— Secondly, In what manner they are to be placed in 
their office, - Thirdly, How they may be diſcharged, 


Se, 2. As to the firſt point, it is enacted by the flatute of 
Weſtminſter x. c. 10. in the following words, Foraſmuch 
« as mean perſons and indiſcreet, naw of late are commonly 
„% choſen to the office of coroners, where it is requiſite that 
«+ perfons honeſt, loyal and wile, ſhall occupy ſuch offices: 
It is provided, That through all ſhires ſufficient men (hall 
«© be choſen to be coroners of the moſt loyal and moſt wiſe 
“ knights, which know, will, and may beſt attend upon 
«* ſuch offices, and which lawfully ſhall attach and preſent 
« pleas of the crown,” 7 | 


Se. 3. It is obſervable, That this ſtatute ſeems expreſsly 
to require, that none under the degree of knighthood ſhall be 
Choſen a coroner, and that the ſtatute of Merton, chapter the 
third, which was made near forty years before, ſeems to ſup- 


_ 25 poſe, That all coroners were knights. And it is farther re- 
Reg. — * markable, that in the writ de ceronatore exonerands, it is men- 


F. N. B. 264, tioned as a ſufficient cauſe for the diſcharge of a coroner, that 
| | e 
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he is not a knight. Yet in as much as the principal intent of 
putting thoſe words into the ſtatute, was to prevent the chooſ- 
ing of perſons of mean ability, which is ſufficiently anſwered, 
by chooſing men of good ſubſtance and credit, and as it has 
been generally found impracticable to find knights enough in 
any county willing to undertake this office; and the conſtant 
uſage of many late ages, which is the beſt interpreter of laws, 
hath ſuffered perſons of good ability, under the degree of | 
knights, to be choſen and continue coroners, without any ob- S. p. c. 48. e. 
jection againſt them on this account; it ſeems certain, Chat 1 160, 
at this day it is no good cauſe to remove a coroner, that he is F N. B. 264. 
not a knight. For why ſhould not ſuch uſage be as well al- « Inf. 176. 
lowed to make ſuch an explanation of the law concerning“ Hale 35. 
coroners, as it unqueſtionably hath done of that relating to 

the repreſentatives of a county in parliament, who by the 

writ for their election are expreſsly required to be dus milites co. Lit, 109. 
gladio cincti, and yet may certainly be well choſen in purſu- 

ance of that writ, though they be under the degree of knights? 


$:4, 4. It is farther enacted by 14 Edw. 3. c. 8. That a iat. 273. 
« no coroner be choſen, unleſs he have land in fee ſufficient 

« in the ſame county, whereof he may anſwer to all manner 

« of people.” | 


\ 


$4. 5. As to the ſecond point, viz. In what manner ff e 325 
coroners are to be placed in their office, jt is obſervable, 4 laſt. 21. 
That they do not receive their authority trom the king's com- 

miſſion, but from the election of the county in purſuance of 

the king's writ, iſſuing out of and afterwards returned into the 

chancery, And this is the reaſon why their authority does | 
not determine by the demiſe of the king (a), as that of all (a) 2 loft. 175. 
judges, acting by the king's commiſſion only, regularly does, 1 kev. 120. 

0 hath been more fully | ki chapter the firſt, ſection the 

eleventh, | 


$:4, 6. The above mentioned writ for the election of a 1 comm. 347. 
coroner is in this form: Firſt, it recites the death or diſ- 33 
charge of one or more former cotoners, and then commands ee * 
the ſherif to cauſe one other or more, as the caſe is, to be fal's Entries 
choſen, in a full county court, by the aſſent of the county, 133 
according to the form of the ſtatute in that caſe made and 

provided ; who having taken his oath in the uſual manner, 

may do all things which belong to the office of a coroner, &ec. 

and then it concludes with commanding the ſheriff to certify io 


the court the name of the perſon choſen, &c, 


Se. 7. (b) A coroner, being choſen by virtue of ſuch writ, (s. p. % 
ſhall be ſworn by the ſheriff, that he will lawfully do what - at $5- 


belongs to the office of a coroner, &c. 4 —— | 


F4 Sec. 


e. fade extinguiſhed, Godb. 205, 
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(e) 2 Iaſt. 174, See. 8. (a) And inaſmuch as he is choſen by the county, if 
\ Bale 6, be be ipſufficient, and not able to anſwer ſuch fines, -and other 
ele 59. duties in teſpect of his office, as he ought, the county, as his 
; ſuperior, ſhall anſwer for him. i 


Sg. . And it is enacted by 28 Edw. 3. c. 6. * That 
« all coroners of the counties ſhall be choſen in the full 
„ counties by the commons of the ſame counties, of the moſt 
© meet ard lawful' people, that ſhall be found in the fame 
& counties, to execute the ſaid office: Saved always to the 
& king and other lords, who ought to make ſuch. coroners, 
6 their ſeigniories and franchiſes,” 


B. Seck. 10. From this ſtatute the two following points are ob- 
C. 49. ſervable. Firſt, That all ſuch elections are appointed by it to 

be made by the commons of the counties, without mentioning 
(5)  Inft. 99. freeholders; and yet inaſmuch as the ſaid ſtatute was made in 
* Ab. 181. affrmance of the common law, and (b) none but freeholders are 
ſuitors to the county- court, and that uſage hath always been, 
both before and ſince the ſaid ftatute, for ſuch only to vote, it 
is certain, that none but freeholders have a voice at any ſuch 


election. | 


2 Nee 32, q Set. 11, Secondly, That it is clearly ſuppoſed by the ſaid 
Co. Lit. 114. ſtatute, that not only the king, but alſo other lords, have the 
franchiſe of making coroners. From whence it ſeems reaſon- 
able to infer, That the king may Jawfully claim ſuch franchiſe 
by preſcription, and that other lords may claim it by grant from 
the crown (c), but it is a privilege of ſo high a nature, that no 


| fe) Vide note ſubject can well intitle himſelf to it by preſcription only, 


to ſection 1, | 
Reg. 197. Seck. 12, As to the third point, vis. In what manner 
F N. B. 163, coroners may be diſcharged from their office, It is certain, 
* C. 48 That if any of them be ſo far engaged in any other publick 
8 Co. 41. buſineſs in the county, that he cannot have leiſure enough 
| to attend the office of a coroner; or it he be choſen verdęror of 
a foreſt, or if he have not ſufficient lands in the ſame county, 
SI 7. whereon to 4ive according to his ſtate and degree, or if he be 


1 Comm, 343, diſabled either by old age, or any inveterate diſeaſe, as the 
palſy, or the like, to execute his office, as he ought, and as 
ſome ſay, if he follow any common trade, he may be diſcharged 
by the writ de coronatore exonerando (1), which being directed to 

_ the ſheriff, after a recital of the particular cauſe of the dif- 
eharge of ſuch coroner, commands him to cauſe another to be 
choſen in his room. 


1) But 25 it is an office of freehold, the court of chancery, with whom the power of granting this 
t refides, will not ſuffer it to iſſue unleſs on affidavit that the deſe den has been ſerved with 
notice of the petition for it, 3 Atk. 184, And on an election of a new coroner, by a majority of 
freehoiders (for the court cannot appoint à new one), the power and authority of the old coroner is 


Sell, 
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Sec. 13 But if any writ of this kind be grounded on an Reg. 17. 178. 
untrue ſuggeſtion, the coroner may procure a commiſſio from 4 N, 4 164. 
the chancery to inquire of the truth of it, and to return the N 
inquiry before the king into the chancery; and if upon ſuch 

commiſſion the ſuggeſtion be diſpraved, the king may make a 

ſuperſed as to the ſheriff, that he do not remove ſuch coroner ; 

or if he have removed him, that he ſuffer him to execute the 

office as he did before, 


Anp now I am particularly to conſider the duty and aus 
thority of a coroner, For the better underſtanding whereof, I 
ſhall examine the following points:—Firſt, In what places he 
hath a juriſdiction. —Secondly, How far he is impowered, and 
in what manner he ought to take an inquiſitian,- Thirdly, 
How far to receive and proceed on a bill of appeal.—Fourthly, 
How far to receive and proceed on the appeal of an approyer. 
—Fifthly, How far to take the abjuration of a felon, — Sixth- 
ly, How far the act of any one of them ſhall be as effectual 
as if it had been done by all.—Seventhly, In what caſes he | 
may lawfully take a fee for the execution of his office,» * 


Eighthly, In what caſes a matter recorded by or found before 
him, admits of no traverſe, | 


As to the-firſt point, viz. In what places a coroner hath 
juriſdiction, I ſhall conſider, How far he harh a juriſdiction of 
offences committed on the ſea; and How far a coroner of 


the county may intermeJdle with offences done within the 
verge of the court, and vice verſa, pak 


8. 14. As to the firſt particular, it is laid down as a 
general rule by (a) ſome, That he may inquire of a felony (e) Owen 122, 
committed on the arms of the ſea, where a man may ſee from M29 592 


| | | Ha'e 84. 
the one (ide to the other; but by others, who ſeem to be more $. P. 4 


decurate, his (5) power is confined to ſuch parts of the ſea, Summary 157. 

where a man ſtanding on the one fide, may ſee what is done * = 599 · 
on the other. But it ſeems to be (c) agreed, That he hath 2 K. Ab. 169. 

no jutiſuiction of offences committed in the open ſea, between 7. 

the high and low water-mark when the tide is in; but that he (3 15% 113» 


. . Co. 107. 
hath an authority over offences committed in ſuch places when 2 
the tide is out, : ! 


(2) The coroner of Portſmouth has juriſdition on board a man of war lying in Portſmouth harbour; 


and the court granted an information againſt the captain for refuſing fo let him come on board ; for 
though the . dmitalty 


2097. Andi, ag * a coroner of their awn, he ngver takes inquiſitions felo de ſes Strange 


Sect. 15. As to the fan particular, &c. How far a 
_ "cr of the county may intermeddle with offences 22 
within 


74 


2 Leon, 160. 


{#) The coroner 
of the verge was 
anciently ap- 
pointed by the 
king's letters 


gateat. 


lan. 550, 


2 Inſt, 549. 
4 Co. 46, 47. 
4 Co. 47. 


4 Co. 47. 
2 laſt, 550, 


or THe COURT or Txt CORONER. Bk, 2. 


within the verge of the court, and vice verſa, it is ſaid, That 
at the common Jaw, as the coroner of the king's houſe had 


nothing to do with an offence committed in the county out of 


the verge ; ſo neither had the coroner of the county any thing 
to do with an offence committed within the verge (a). And 
therefore it feems, That before the ſtatute of articuli ſuper 
chartas, if a perſon had been killed any where within the verge 
of the court, and the king had removed his court before the 
coroner of the king's houſe had taken an indictment, no 
coroner at all had any juriſdiction of the fact; not the 
coroner of the county, becauſe he had nothing to do with 
what happened within the verge of the court; not the coroner 
of the king's houſe, becauſe his authority ceaſed when the 
place where the matter bappened, ceaſed to be within the 
verge of the court. And this ſeems to be confirmed by the 
ſtatute of articuli ſuper chartas, e. 3. whereby it is recited, 


that before the making of that act, Many felonies com- 


mitted within the verge had been unpuniſhed, becauſe the 
coroners of the county had not been authorifed to inquire of 
felonies done within the verge, but the coroner of the king's 
houſe, which neyer continued in one place, by reafon whereof 
there can be no trial made in due manner, nor the felons put 
in exigent, nor outlawed, nor any thing prefented in the 
Circuit, the which had been to the great damage of the king, 
and nothing to the preſervation of the peace: And there- 
upon it is ordained, * That from thenceforth in caſes of the 
6 death of men whereof the coroner's office is to make view 


and inqueſt, it ſhall be commanded to the coroner of the 


% county, that he, with the coroner of the king's houſe, ſhall 
% do as belongeth to his office, and enroll it, &c.“ It is 
faid indeed by dir Edward Coke, That if a murder had been 
committed within the verge, and the king had removed before 
any inditment taken by the coroner of the verge, the coroner 
of the county might have inquired of the ſame at the common 
law, ne maleficia remanerent impunita. But fince no authority 
is cited by him for the maintenance of this opinion, and the 
argument brought to prove it is founded on a miſtaken ſup- 
poſition, in as much as it doth by no means follow, That ſuch 
offences would be diſpuniſhable if they could not be inquired 
of by the coroner of the county, ſince they might certainly be 
indidted before juſtices of oyer and terminer, or of the peace, 
who have a general juriſdiction throughout the whole county; 
the contrary opinion ſeems rather the more plauſible, as being 
more agreeable to the purport of the ſaid ſtatute, and tbc 
general tenor of our law books. | 55 


Sect. 16. But it is certain, That an indictment taken 
before the coroner of the county, and the coroner of the 
king's bouſe, of an offence not appearing by the * 
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itſelf to have happened within the verge of the court, is in- 
ſufficient; for that every material part of an indict ment ought 
to be found by the oaths of the indiftors, and cannot be ſup- 
plied with any averment z and it doth not appear by the indict- 
ment, that the coroner of the king's houſe had any authority 
to take it, and it ſhall not be ſaid tq be void, and coram non 
judice, as to the coraner of the king's houſe, and good as to 
the coroner of the county, inaſmuch as the record is entire, 
and the indictment was taken entirely before both; and per- 
adventure the jury was directed principally by the coroner 
of the houſe, and the witneſſes examined and ſworn by him. 


$-4. 17. It hath been reſolved, That if the ſame perſon * 85 
be coroner of the county, and alſo of the king's houſe, an in- : 9 

dictment of death taken before him as coroner both of the 2 Leon. 160. 
king's houſe and of the county, is good, becauſe the miſ- = — —— 
chief expreſſed in the ſtatute is remedied as well when both tin. 
offices are in the ſame perſon as when they are in divers. | 


Sea. 18. Alſo it is enacted by 33 Hen. 8. c. 12. f. 1. 3. 
« That all jnquiſitions upon the view of perſons ſlain within 
« any of the king's palaces or houſes, or any other houſe or 
«* houſes, at ſuch time as his majeſty ſhall happen to be there 
« demurrant or abiding in his royal perſon, ſhall be taken by 
* the coroner for the time being of the king's houſehold 
* without any adjoinjng or aſſiſting of another coroner o 
* any ſhire within this realm, by the oath of twelve or 
more of the yeomen, officers of the king's houſehold re- 
« turned by the two clerks controllers, the clerks of the 
„ check, and the clerks marſhals, or one of them, for the 
time bling, of the ſaid houſehold, to whom the ſaid coroner 
% of the ſame houſehold ſhall direct his precept, which 
* coponer ſhall be from time to time appointed by the lord 
great maſter, or lord ſteward for the time being; and that | 
* the ſaid coroner ſhall certify under his ſeal, and the ſeals of * Hale 54+ 
* ſych perſons as ſhall be ſworn before him, all ſuch inquiſi- 
tions before the ſaid lord maſter or lord ſteward, &c.“ 


As to the ſecond general point, viz. How far a coroner is 
Impowered, and in what manner he ought to take an inquiſi- 
tion, I ſhall conſider his authority of this kind—Firſt, In 
relation to death.—Secondly, In relation to other matters, 


As to his authority to take an inquiſition of death, I ſhall 
examine——Firſt, In what caſes and in what manner he ought 
to take ſuch Inquiſition, —Secondly, What farther care muſt be 
taken by him for the proſecution of the offender, after taking the 
inquiſition.— Thirdly, What high credit the law gives to it. 


S2. 19. As to the firſt of theſe particulars, it is enacted Brat. 161. 
by 4 Edw. 1, commonly called the ſtatute de officio corenatoris, m__— +a 


Hal . 
40 That Wood B. . e. 1. 


(. Iſ in an in- 
quiſition ſuper 
viſum corporis, 
the year of our 
Lord, in the 
caption, is in 
common figures, 


it hall be quaſh- 


ed. It ſhould 
be in words at 
length, or at 
leaſt in Roman 
numerals, 


Swange 261. 


cc 
cc 
cc 
«c 
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That the coroner upon information ſhall go to the places 
where any be ſlain, or ſuddenly dead or wounded, and ſhall 
forthwith command four of the next towns, or five or ſix, 
to appear before him in ſuch a place; and when they are 
come thither, the coroner upon the oath of them ſhall in- 
quire (a) in this manner; that is to wit, if they know 
where the perſon was ſlain, whether it were in any houſe, 
field, bed, tavern, or company, and who were there, 
Likewiſe it is to be inquired who were culpable, either of 
the act or of the force, and who were preſent, either men 
or women, and of what age ſoever they be (if they can ſpeak 
or have any diſcretion). And how many ſoever be found 
culpable by inquiſition in any of the manners. aforeſaid, 
they ſhall be taken and delivered to the ſheriff, and ſhall be 
committed to the gaol: And ſuch as be founden, and be 
not culpable, ſhall be attached until the coming of the 


* juſtices, and their names ſhall be written in the coroners 


rolls. If it fortune any ſuch man be lain, which is found 
in the fields, or in the woods, firſt it is to be inquired 
whether he were ſlain in the ſame place or not; and if he 
were brought and laid there, they ſhall do as much as they 
can, to follow their ſteps that brought the body thither, 
whether he were brought upon a horſe, or in a cart, It 
ſhall be inquired alſo, if the dead perſon were known, or 
elſe a ſtranger, and where he lay the night before; and if any 
be found culpable of the murder, the coroner fhall imme- 
diately go unto his houſe, and ſhall inquire what goods he 
hath, and what corn he hath in his grange ; and if he be a 
freeman, they ſhall inquire how much land he hath, and 
what it is worth yearly, and further, what corn he hath 
upon the ground. And when they have thus inquired upon 
every thing, they ſhall cauſe all the land, corn, and goods, 
to be valued, in like manner as if they ſhould be fold in- 
continently, and thereupon they ſhall be delivered to the 
whole townſhip, which ſhall be anſwerable before the 
juſtices for all. And likewife of his freehold, how much it 
is worth yearly over and above the ſervice due to the lords 
of the fee, and the land ſhall remain in the king's hands, 
until the lords of the fee have made fine for it. And im- 
mediately upon theſe things being inquired, the bodies of 
ſuch perſons being dead or ſlain ſat be buried. —In like 
manner it 1s to be inquired of them that be drowned, or 
ſuddenly dead, and after ſuch bodies are to be ſeen, whether 
they were ſo drowned or ſlain, or ſtrangled by the ſign of a 
cord tied ftrait about their necks, or about any of their 
members, or upon any other hurt found upon their bodies 
whereupon they ſhall proceed in the form aboveſaid; and if 
they were not flain, then ought the coroner to attach the 
finders, and all other in company,” | 


Sec. 
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Seck. 20. Alſo all wounds ought to be viewed, the 
& length, breadth, and deepneſs, and with what weapons, and 
« jn what part of the body the wound or hurt is, and how 
« many be culpable, and how many wounds there be, and & 
« who gave the wounds; all which things muſt be inrolled in 
« the roll of the coroners. Alſo horſes, boats, carts, &c. 
« whereby any are ſlain, that properly are called deodands, 
« ſhall be valued and delivered unto the towns as before is 
« ſaid,” | | | 


Seck. 21. It is obſervable, That this ſtatute being wholly 

directory and in affirmance of the common law, doth neither p. cor. 421. 
reſtrain the coroner from any branch of his power, nor excuſe 3 Iaſt. 52. gr. 
him from the execution of any part of his duty, not mentioned 3 Sg. 6s. 
in it, which was incident to his office before; and from hence 1 Hite 1 

it follows, That though the ſtatute mention only his taking 2 Hale 33. 
inquiries of the death of perſons flain or drowned or ſuddenly —— 
dead, yet he may and ought to inquire of the death of all per- wo ought to 
ſons whatſoever who die in priſon (4), to the end that the public conſift of a party 
may be ſatisfied, whether ſuch perſons came to their -end by S 
the common courſe of nature, or by ſome unlawful violence, and fx of the 
or unreaſonable hardſhips put on them by thoſe under whoſe vert vill or 


power they were confined, 988 


Sect. 22. And the like reafon alſo ſeems to be the beſt (=) 1 Sid. 204. 
ues of the reſolution which we find in ſome (a) books, ! — — 
hat there is no neceſſity that it appear in a coroner's inqueſt, ,,** dong 
that it was taken by the oaths of perſons of the next adjacent Con. Latc 
towns, but that it is ſufficient to ſay, That it was taken b = 
the oaths of lawful perſons of the county, inaſmuch as ſuch in- Gol — 
quiſitions being good before the ſaid ſtatute, which is wholly | 
declaratory, muſt needs be ſo ſtill. But it (5) ſeems, That it (5) c. Elis. gr, 
ought to appear in every ſuch inquiſition, at what place, and | 
by what jurors by name it was taken, and that ſuch jurors 
were ſworn, and that the reaſon given in ſome books that ſuch 
inqueſts ſhall be intended to have been taken by the men of 
the next towns ſeems very harſh, if it be ſuppoſed neceſſary to 
be taken by ſuch perſons ; for that ſuch intendment would be 
contrary to the general rule of the law, which will not ſuffer 
any material part of an indictment to be taken by intendment. 


Sect. 23. Alſo it is farther remarkable, that the ſtatute doth (c) P. Cor. 50k 


not exprelly ſay, That the coroner ſhall take his inqueſt on ** 58. 

the view of the dead body, and that an inqueſt otherwiſe taken 2 1c, 5,5 
by him, ſhall be void. And yet it is clearly agreed by all the Lat. 166. 
(c) books, That a coroner has no manner of power to take an Ny 57- 


Inquilition of death without a view of the body ; and that an — 2 
ſuch inqueſt taken by him without ſuch view, is merely void, Summary 270. 


And tor this reaſon it hath been (4) adjudged, That if a dead Pop. 209. 
body, in a priſon, or other place, whereupon an inqueſt ought 3 
) to S. P. C. gr, 
1 Keb. 278. 
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to be taken, be intetred, or ſuffered to lie ſo long, that it 
putrify before the coroner hath viewed it, the gaoler or towg. 
(3) 21 Kl. 4.76. ſhip ſhall be amerced. (3) Allo it hath been (5) reſolved, that a 
2R.3-2. coroner may lawfully within convenient time; as the ſpace 
* of fourteen days after the death, take up a dead body out of 
Sommary 170. the grave in order to view it, not only for the taking of an in- 
Holt 167. queſt where none hath been taken betore; but alſo for the 
3 17 taking of a good one, where an inſufficient one hath been 
| * S. P. C. 51. taken before, (4) But if the body cannot be (c) found, or bave 
ev. 2, lain fo long before the. coroner hath viewed it, that he can be 
. 166 no way aſſiſted from the view in the taking of his inqueſt; ot 
2 Vent. 352. if there be. danger of infeting people in digging of it up, the 
i 4 10% inqueſt ought not to de taken by the coroner (unleſs he have 
1 Bac. Ab. a ſpecial writ or commiſſion for that purpoſe), but by juſtices 
Noy 87. of peace, or other juſtices authorized to inquire of, hear, and 
— determine felonies, & c. who ſhall take the inqueſt on the 
| teſtimony of witneſſes. But none can take an inqueſt on 
view in any caſe, but the coroner. 


(3) 11 is indiftable 28 a miſdemeanor, Salk. 397. to bury one who dies a violent death before the 
eoroner has ſat upon him, 7 Mod. 10. 

(4) So alſo he may dig up the body if the firſt inquiſition be quaſhed, Str, 533. But it muſt be 
by order on motion of the king's bench, Str. 167. And the judges will exerciſe their diſcretion 


according to the time and circumftances, whether he ſhall or ſhall not do it, Salk. 177. Strange 24, 
533. 2 Mod. 16. : 


(d) Rex v. Sect. 24. If a (d) coroner take an inqueſt after a body hath 
3 ny been ſo long buried, that it may reaſonably be preſumed that 
trange 222 the view of it could be of no manner of uſe for the informa- 
tion of the jurors, the court into which the inquiſition is re- 

turned will in diſcretion refuſe to receive or file it, upon affi- 


davit of the whole circumſtances of the proceeding. 


te) Lat. 166. ; 


— 3 25. (e) Vet it is not neceſſary, That the inquiſition 


taken in the very fame place where the body was viewed; 
for it hath been reſolved, That an inquiſition taken at D. 
on the view of a body lying dead at L. may be good. 


| Set. 26. As the coroner hath no power from the ſaid ſta - 
f) 4H. 7. 18. tute, ner from 3 Hen. 7. c. 1. to inquire of any acceſſaries to 


= _ 10. a felony after the fact; ſo neither hath he any ſuch power by 
1 — the (J) common law; for he has nothing to do with any but 


S. P.C. 183, thoſe who ſome way or other cauſed the party's death : And 


— 7 . therefore it hath been reſolved, That an indictment of 7. 

— S. before a coroner for having received and comforted one who 

(e)S.P.C, 184, had been guilty of a murder, is void, | 

| 23 * =o "$a, 22. But it is certain, That a coroner may inquire ol 
Keilw, 63. the acceſſaties before the fact, as well as of the principals; 

B. Cor. 2.7% and that be (g) alſo may inquire, whether in any ſuch — 

8 op 4. 4. 8 

P It. I. 51. 
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| to have been guilty, did fly for the offence z for which 
— they forfeit all their goods and chattels, 


28. Alſo it is (a) certain, That a coroner may and ( Ken, 
Be 3 of all 8 circumſtances of the party's ; fer - Ars pong 
and alſo of all things which occaſioned it; and () therefore it og Ia 
is ſaid, That if it de found by his inqueſt, that the perſon de- 
ceaſed was killed by a fall from a bridge into a river, and that 
the bridge was out of repair by the default of the inhabitants of 
ſuch 2 town, and that thoſe inhabitants are bound to repair it, 
the townſhip ſhall be amerced (5). . 


(5) So if the townſhip bury the body, before the coroner is ſent for, the townſhip ſhall be amercely 
Hale 424» | 


$e2. 29. Alſo it is agreed, That if a coroner be remiſs (6) S. P. c. 5x. 
in coming to do his office when he is ſent for, &c. he ſhall be oy 
amerced (7) by virtue of the above mentioned ſtatute de corona- F. Cor. 292. 
foribus, Alſo it is farther enacted by 3 Hen. 7. c. 1. That Summary 170. 
« if any perſon be lain or murdered in the day, and the mur- 21 
« derer eſcape untaken, the townſhip where the ſaid deed is fo s 
« done, ſhall be amerced for the ſaid eſcape, and that the 
« coroner have authority to inquire thereof upon the view of 
<« the body dead: And that if any coroner be remiſs and make 
46 not inquiſitions upon the view of the body dead, he ſhall - 
« forfeit for every default an hundred ſhillings.” | 


(6) If the coroner omits to take an inquiſition upon an untimely death, it may be done by joſ- 
tices of gaol-delivery, oyer and terminer, or of the peace, but it muſt be done openly and if it de 
done ſecretly it may be quaſhed. 1 Burr. 17. . 


(7) And if he impoſe an improper inquiſition upon the jury, he may be committed. Stran 
Vide poſt ſect. 58. Where by 25 Geo. 2. c. 29, If he be convicted of extortion, wilful — 
or miſdemeanor, he may be puniſhed and removed from his office. Vide alſo note to ſection 13. 


$8. Fig As to the ſecond particular, viz. What farther 
care mult be taken by a coroner for the proſecution of the 
offender, after taking inquiſition of death againſt him, it is 
farther enacted by the (aid ſtatute of 3 Hen, 7. 1. That 
* after the felony found, the coconers deliver their inquiſition 
© afore the juſtices of the next general gaol-delivery, in the 
* ſhire where the inquiſition is taken, the ſame juſtices to pro- 
« ceed againſt ſuch murderers if they be in the gaol, or elſe 
* the ſame juſtices to put the ſame inquiſitions atore the king 
in his bench, And if any coroner do not in ſuch manner 
certify his inquiſition he ſhall forfeit an hundred ſhillings.” 


8 S 31. Alſo it is enacted by x and 2 Ph. and Mary, c. 13. 
, bat every coroner, upon any inquiſition before him found, 
a whereby any perſon or perſons ſhall be indicted -for murder 
. or manſlaughter, or as acecfiary or acceſſaries to the ſame, 


«© before 


Vide ante ſ. 29. 


(a) 13 E. 4. 5. 
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de before the murder or manſlaughter committed, ſhall put 


4c jn writing the effect of the evidence given to the jury be- 


& fore him, being material. And ſhall bind all ſuch by re- 


40 
40 
4 


«c 
<c 
tc 
cc 
cc 
cc 
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© 
cc 
66 
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cc 
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cognizance or obligation, as do declare any thing material 
to prove the ſame, to appear at the next general gaol- de- 
livery to be holden within the county, city, or town-cor- 
porate where the trial thereof ſhall be, then and there to 
give evidence ag-inft the party ſo indicted at the time of the 
trial, and ſhall certify as well the ſame evidence, as ſuch 
bond or bonds in writing, as he ſhall take, together with 
the inquiſition or indictment before him taken and found, at 
or before the time of his ſaid trial thereof to be had or made, 
And in caſe any coroner ſhall offend in any thing contrary 


to the true intent and meaning of this act, the juſtices of 


gaol-delivery of the ſhire, city, town, or place where ſuch 
offence ſhill happen to be committed, upon due proof theres 
of, by examination before them, ſhall for every ſuch offence 
ſet ſuch fine on every ſuch coroner, as they ſhall think meet, 
and eſtreat the ſame as other fines and amerciaments aſſeſſ- 
ed before juſtices of gaol-delivery ought to be.“ 


Sect. 32. And it is enacted by 1 Hen. 8.c. 7. Thatif 
any coroner fhall not endeavour himſelf to do his office 
upon any perſon dead by miſadventute, he ſhall forfeit forty 
ſhillings.” | 


+ And it is further enacted by 25 Geo. 2. c. 29. ſect. 6, 
That if any coroner who is not appointed by virtue 
of an annual election or nomination, or whoſe office f 
coroner is not annexed to any other office, ſhall be lawfully 


convicted of extortion, or wilful negle& of his duty, or 


miſdemeanor in his office, it ſhall be lawful for the court 
before whom he ſhall be ſo convicted, to adjudge that he 
ſhall be removed from his office; and thereupon if ſuch co- 
roner ſhall have been elected by the freeholders of any 
county, a Writ ſhall iſſue for the amercing him from his 
office, and electing another coroner in his ſtead, in ſuch 
manner as already directed by law; and if the coroner fo 
convicted ſhall' have been appointed by lord or lords of 
any franchiſe or liberty, or in any other manne than by the 
eleQion of the freehoiders of any county, the lord or lords / 
of ſuch liberty or franchiſe, or the perſon or perfons intitled 
to the nomination or appointment of any ſuch c roner, (hall, 
upon notice of ſuch judgment of amercal, nominate and ap- 
point another perſon to be coroner in his ſtead.” 


dect. 33. As to the third particular, viz. What high cre- 


dit the law gives to an inquiſition of death found before 4 
coroner, it ſeems (a) certain, That anciently the judges. would 
not receive a verdict, acquitting a perſon of the death of a man 


found 
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found againſt him by a coroner's inqueſt, unleſs the jury ſo 8. p. C. 181. 


acquitting the defendant, had found at the fame time what 3 


other perſon (8) did the fact, or by what other means the B.A 

came to his 22 becauſe it appeared by the coroner's ow 2 2 
upon record, that a perſon was killed. But it is (5) agreed, B. Indi. 10. 
T hat the judges cannot compel a jury to make ſuch farther in- Soe. 32, 395 
quiry on an acquittal of a defendant fram any other indictment, $2, 117. 
decauſe it doth not in ſuch manner appear of record by any ese 


ſuch inquiſition, that a perſon is dead. And it ſeems hard to ol 
reconcile the ſaid practice of compelling a jury to find ſuch 8 
farther matter with reaſon in any caſe, unleſs it appear in the of f/m ; und if 


courſe of the evidence by what other means, not mentioned in the fa be not 
the indictment, the party loſt his life. For it ſeems ſtrange, —— 
That a jury ſhould be in any caſe compelled to find a mat- it — 
ter upon their oaths, which they have no evidence to ſupport; perſons un- 
and therefore if it no way appear to them, by what other known, 2 Hale 
means the death in queſtion was occaſioned, it ſeems difficult 

to maintain that it ſhall not be ſufficient for them to declare 


ſo to the court, 


Sect. 34. How high a credit is given by the law to a 
coroner's inquiſition of ſelf- murder, or of the flight of a per- 
ſon indicted for the death of another, will be more fully ſhewn 
in the three laſt ſections of this chapter. 


Sef?, 35. As to the ſecond general point, viz. What au- 
thority a coroner hath to take an indiAment of other matters, 
it is expreſly ſaid in ſome (a) books, That a coroner hath no (5) ,cH. 6. 274 
power ex officio to inquire of any felony, but only of the death 27 Alt 55. 
of a man upbn view, And both (ö) Staunford and (c) Hale f. ©: _ 
(9) ſeem to ſpeak doubtfully of this matter upon the au- (6) . P. C. gt. 
thority of thoſe books; and (d) Sir Edward Coke ſeems expreſ- (e] Summary 
ly to declare his opinion, That a coroner hath no power to Na 1 
take an indictment in any other caſe, Vet ſince it is expreſſy à ing. 147. : 
declared by the above-mentioned (e) ſtatute de officio coronatoris, (el See the fa» 
That a coroner ought to inquire of the breakers of houſes; 8 
and it is ſaid by (7) Britton, That he may inquire of rape, 
and of the breach of a priſon; and ſuch power hath never been 
expreſly taken from him; it ſeems hard to ſay, That he may 
Hot ſtill make ſuch inquiries if he pleaſe; for as to the au- 
thority of 27 Aſſ. 55, and 35 H. 6. 27. b. which are cited for 
the maintenance of the contrary opinion, it may be anſwered, 
That this point is not reſolved in either of thoſe books, but 
only ſpoken of incidentally ; for the very point reſolved in 27 
of Aſſizes, ſeems to be no more than this, That a coroner 
hath no power to take an indictment of an aeceſſary after the 
fact; and that which is ſaid in 35 Hen. 6, concerning this 

Vor. II. 3 matter 
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þ matter is only brought in by way of argument concerning a 
| point of a quite different nature. * 


(%) In Northumberland the coroner, by evſtom, may enquire of other felonies, 3 „ a7. 
4 f p 4 


But without cuſtom no coroner is authorized to take any inquifition other than on 


BrzQon Sec. 36. However there ſeems to be no doubt but that the 
end 6 coroner may and ovght to inquire of treaſure-trove, concetn- 

ing whichSit is enacted by the ſaid ſtatute of 4 Edw. 1. De 
officio coronatoris, That a coroner, being certified by the 
de king's, bailiffs, or other honeſt men of the county, ſhall go 
< to the places where treaſure is ſaid to be found.” And it 
is farther enacted in the following part of the ſame ſtatute in 
theſe words, * A coroner ought alſo to inquire of treaſure that 
& js found, who were the finders, and likewiſe who is ſuſ- 
e peed thereof, And that may be well perceived where 
© one liveth riotouſly, haunting taverns, and hath done ſo 
&* of long time; hereupon he may be attacned for this ſuſ- 
&« picion by four or fix, or more pledges, if he may be 
« found,” 


S r. c. 5. Sen. 37. It is alſo ſaid, That a coroner may inquire of 
— 4 iche, as ſturgeons, whales. P 


* 


2 Hale 66, - Se. 38. As to the third general point, viz. How far a 
coroner is impowered to receive and proceed on a bill of ap- 
peal, I ſhall endeavour to ſhew—How far he is authorized 
to receive ſuch appeal. — How far to proceed upon it; and 
In what manner it may be removed by certiorari. 


. Sell. 30. As to the firſt of theſe particulars, i 

1 39 7 rs, it appears 
| («) — s clearly from the above-mentioned (a) ſtatute of 4 Edw. 8 De 
(4) Brac. 122. officio corenatorts, and alſo from our ancient (5) law. books, 


72 x. c. 25, hat a coroner in the county-court may receive an appeal of 
Britton 5. any felony or mayhem, upon the plaintiff's finding ſufficient 


| ak 2 1 pledges to the ſheriff for the proſecution of the ſuit. And it is 
Finch rag * obſervable,» That the ſaid books generally mention the coroner 
(c) Con, 17 AM. as the perſon before whom ſuch (e) appeal is to be commenced, 
8. 1 without joining any other with him; from whence it ſeems 
Summary. 171. Clearly to be intimated, That the coroner is the (4) only per- 
8. P. C. 52. 64. fon who hath a jurifdiftion in this matter; and that at com- 
9s io. 17% mon law he might (e) receive ſuch appeal without the con- 
B. Appeal 44. Currence of any other, as he certainly may the appeal of an 
(+) Sum. 172. approver, &c. But it being provided by the ſtatute of Weſt⸗ 
: * . minſter 1. . 10, That the ſheriff ſhall have counter - rolls 
4 Hl. 6. 16. with the coroners, it ſeems, That no appeal ſince that ſtatute 


Con. B. App.44. is well commenced before the coroner, (J) unleſs the ſherif 
. be 


r * 
e 


5 E 
S a IDE 
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alſo preſent, in order to take a counter · roll of the proceed - 5 

— But it ſeems, That the ſheriff, by virtue of this ſta- 

tute, is no more 4 judge of the matter than he was before; 

and therefore, where it is ſaid by the ſtatute of 3 Hen. 7. 

c. 1. That an appeal of felony may be commenced before 

the ſheriff and coroners of the county where it was done, it 

ſeems reaſonable to intend the meaning of the ſtatute to be, 

that it may be commenced before them in the ſame, manner as () . Stave 

before, and not without expreſs (a) words to make any altera- ford'sPleazofiby 

tion of the juriſdiction given them by the common law, Crown, 


$2, 40. But it is (5) certain, That a corner beth no (d) Summary 
power to receive A bill of appeal of any offence done out of the 2 Hale 65. 
county whereof he is coroner, becauſe the offender cannot bes. P. C. 34. f;. 
tried by the county. But it is agreed, That he may receive F. Corone 437, 
the appeal of an approver, or take the abjugation of one who 
acknowledges a felony done by him in any county, becauſe 

that after ſuch confeſſions there is no need of any trial, 


Sed. 41. As to the ſecond particular, viz. How far a coro- 8 
ner may proceed upon ſuch appeal, it ſeems (c) probable, That (0 See Dalt. Sh, 
before the ſtatute of Magna Charta, e. 17, coronefs might 7 Hals 56. 
try offenders as well as receive accuſations againſt them; but 
it is (d) agreed, That they cannot proceed ſo far ſince that (4) 22 Aff. 97. 
ſtatute, by which it is enacted, That no ſheriff, conſtable, 3 ; 
&* coroner, or other bailiff of the king ſhall hold pleas of the Fleta. e. = 
crown.“ —Alſo it is agreed, (e) That proceſs may be 21nft. 30, 31 
awarded in the county- court on ſuch appeals till the exigent ; 37, 6 
but (/) it ſeems queſtionable, whether ſuch proceſs may pro- B. App. = 62. 
perly be ſaid to be awarded by the ſheriff and coroner jointly, B. Corone 88. 
ſiace the coroner being the only judge, as I have endeavoured — 
to prove, ſect. 39. it ſeems to be moſt proper that the proceſs (/) Con. 8. b. 0. 
be awarded by him only. Neither doth it ſeem clear, I hat 84. | 
the above-mentioned ſtatute of Magna Charta doth reſtrain the CET = 
coroner from awarding an exigent, and thereon outlawing an * 
appellee. For ſince, as it is agreed by all, an offender might 
become attainted by an abjuration of a felony made before (g) 22 AM. 97. 
a coroner; why not as well by an outlawry pronounced by * A 
bim? And accordingly we find it taken for granted in ſome . B. App. 10. 
of the old (g) books of the beſt authority ſince this ſtatute, that 5. P. C. 64, -. 


appellees may be outlawed for not appearing on proceſs before 2 


the coroner. 


Se, 42. As to the third particular, viz. In what man- 98 p. c . 
ner an appeal before the coroner may be removed by certiorari, mary 2), 
there (þ) is no doubt but that it may be removed either into = Int. 158. 
the king's bench or chancery, by certiorari ditected to the co- (/) 14 H. 4. 
roners and ſheriff, But it hath been (i) reſolved, That it can- 5 20 
not be removed by ſuch writ direaed to the ſheriff only, be- 2 lad. 26. 


cauſe the coroner is the judge, and the ſheriff bath only a 8. f. C. 64. 
G2 counters - 67: 70. 
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counter - roll by virtue of the above-mentioned ſtatute of Weſt. 
minſter, chapter the tenth. 


Set. 43. As to the fourth general point, viz. How far a co- 
roner is authorized to receive and proceed on the appeal of an ap- 
prover, there is no doubt but that the coroner alone may receive 
(e) Summary ſuch appeal, (a) whether the offence were committed in the ſame 
2 Hale 67, 68, or in any other county, and may alſo award proceſs to the ſhe- 
S.P.C 53- Tiff againſt the appellee, being in the ſame county, till it come to 
Ante ſet. 40. the exigent; and it (5) ſeems, That it may be probably argued, 
(b)S. P.C: 73+ that he may award proceſ: to an outlawry, as hath been 
Summary 172, y P Oceis EVEN TO 0 Ys 
more fully ſhewn in the forty-firſt ſection of this chapter. But 
| it is certain, That he cannot award any procefs againſt an ap- 
{c)S.P. c. 53+ pellee in a foreign county, but muſt leave it to the (e) juſtices 
——. 3 or others, before whom the appeal is after- 
F. Cor. A * wards recorded, who ſhall award proceſs againſt ſuch appellees 
29 Ed. 3. 42. in ſuch manner as ſhall be more fully ſet forth in the chapter 
concerning approvers, ſect. 22. 


Set, 44. As to the fifth general point, viz. How far a 

coroner is authorized to take the confeſſion and abjuration of 

a felon, there ſeems to be no doubt but that he may record the 

confeſſion of the breach of priſon by any felon, &c. and alſo 

(4) Vid. S. 36. the (4) confeſſion of any felony by an approver; but the law 
a relating to theſe matters being in a great meaſure obſolete, it 
ſeems needleſs over-nicely to inquire into it. Allo it is cer- 

tain that he might take an abjuration: but this not having 

been in uſe ſince 21 Jac, 1, c. 28. ſ. 6, 7. by which it is en- 

acted, (That no ſanctuary, or privilege of ſanctuary, ſball be 

© admitted or allowed in any caſe,” I ſhall only touch upon 

| if, and take notice, That at the common law, if a perſon ac- 
* e 420. cuſed of any felony except (e) ſacrilege, (J) whether in the 
3 loft 1% ſame or any other county, for which he was liable to judgment 
%s. ſed. 40. of (g) death, and not charged with (Y) high treaſ6n, nor as (i) 
88 183. ſome ſay with petit treaſon, had fled to any (4) church or 
Finch 358. church- yard, and within (/) forty days confeſſed himſelf guilty 
(% B. Cor. 181, before the coroner, and declared all the particular (m) circum- 
nn g flances of the offence, and thereupon taken the oath in that 
(i)S b. C. 116. Caſe provided (the (a) ſubſtance whereof was, that he abjured 
1 50 the realm, and would depart as ſoon as poſſible, at the pott 
„cer 181, which ſhould be aſſigned him, and never return without leave 


Finch 388. f 

TRY c, from the king, &c.), he ſaved his life, if he obſerved the terms 
* & of the oath, by going with all (o) convenient ſpeed the neareſt 
inch 388. way to the port aſſigned, &c. but he was (p) attainted of the 


(!) S.P. C. 118. felony by ſuch abjuration without more, and conſequently for- 


. ' feited his lands and goods, &c, 


F. Cor. 54. 3 H. J. 12. (n)S P. C. 119, 120. Finch 389. (e) / H. 7. B. Cor. 143. 
8. P. C. 121. (p) F. Cos. 425. 8. P. e. 80 Finch 3 39. - Inſt, 217. 7 wy 


Sell. 
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$:7. 45. As to the ſixth general point, viz. How far the 
act of any one coroner is as effectual as if it were done by all, 
it ſeems clear, That (a) wherever coroners are authorized to act 
as judges, as in the taking of an (5) inquiſition of death, or re- ( 8. p. c. g. 
ceiving an appeal of felony, &c, the act of any one of them, 14 H. 4. 44. 
who firſt proceeds in the matter, is of the ſame force as if all 9 — 
had joined in it: But it is ſaid, That after ſuch proceeding G et $9.67, 
by one of them, the act of any other will be void (c). Alſo it F. Corone 207, 
ſcems certain, That where coroners are impowered only to act 5 r,, 
(10) miniſterially, as in the execution of proceſs directed to them 8. P. 0. — 5 
upon the default or incapacity of the ſheriff, all their acts will 14 H 4. 34, 35+ 


be void wherein they do not all join. 39 — 40. d. 


(10) One coroner may execute the writ, as in caſe of an exigent z but if there be more coroners than 
one for the county, the return muſt be in the name of all, 2 Hale 56, 


$:. 46. As to the ſeventh general point, viz. In what Rook . e. 68, 
caſes a coroner may lawfully take a fee for the execution of his 
office, it is enacted by the ſtatute of Weſtm. 1. c. 10. which 
was made in affirmance of the common law, 2 Inſt. 176, 
« That no coroner demand or take any thing of any man to 
« do his office, upon pain of great forfeiture to the king.“ 


$44, 47. But is enacted by 3 Hen. 7» C. 1. 66 That a Ccoro- Vid. 2 Iaſt. 210. 
„ ner have for his fee upon every inquiſition taken upon the 
« view of a body ſlain 135. 4 d. of the goods and chattels of 
«© the ſlayer and murderer, if he have any goods; and if he have 
« no goods, of ſuch amerciaments as ſhall fortune any townſhip 
« to be amerced for the eſcape of the murderer, &c, 


Sea. 48, But the coroners endeavouring to extend this ſta- 
tute to perſons ſlain by miſadventure, it is enacted by 1 Hen. 8. 
c. 7. „ That upon a requeſt made to a coroner to come and in- 
« quire upon the view of any perſon ſlain, drowned, or other- 
% wiſe dead by miſadventure, the ſaid coroner ſhall diligently 
« do his office, without taking any thing therefor, upon pain 
to every coroner that will not endeavour himſelf to do bis 
< office (as afore is ſaid), or that taketh any thing for doing of 
„bis office, upon every perſon dead by miſadventure, for 
< every time forty ſhillings.” 8 


+ Sec. 49. To the intent, however, that coroners may be 
encouraged to execute their office with diligence and integrity, 
it is enacted by 25 Geo. 2. c. 29. That for every inquiſition, 
** Not taken upon the view of a body, dying in a gaol or pri- 
“ ſon, which ſhall be duly taken in England by any coroner 
a or coroners in any townſhip or place, contributing to the 
* rates directed to be levied by 12 Geo. 2. c. . the ſum of 
** twenty ſhillings; and for every mile which he or they ſball 
de compelled to travel, from the uſual place of his or their 

G 3 66 abode, 
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et abode, to take ſuch inquiſition, the further ſum of ninepence 
tc cyer and above the ſaid ſum of twenty ſhillings, fball be paid 
« to him or them out of the monies ariſing from the rates be- 
« fore mentioned, by order of the juſtices of the peace in their 

« general or quarter ſeſſions aſſembled for the county, riding, 
4 diviſion, or liberty where ſuch inquiſition ſhall have been 
de taken, or the major part of them; and which order they are 
<« hereby directed to make without fee or reward.” 


+ Seck. 50. And it is further enacted by the ſaid flatute, 
par. 2. That for every inquiſition which ſhall be duly taken 
« upon the view of, a body dying in any gaol or priſon in 
« England, by any coroner or coroners of a county, ſo much 
«© money not exceeding the ſum of twenty ſhillings ſhall be 
c paid to him or them, as the juſtices of the peace in their ge- 
« neral or quarter ſeſſions aſſembled for the county, riding, or 
cc givifion, wherein ſuch gaol or priſon is ſituate, or the major 
& part of them, ſhall think fit to allow as a recompence for his 
« or their labour, pains and charges in taking ſuch inquiſition, 
& to be paid in like manner, by order of the ſaid juſtices, or 
* the major part of them, out of the monies as aforeſaid.” 


+ $2. 51. And it is provided by the ſaid ſtatute, p. 3, 4, 
5. That over and above the recompence herehy limited and 
% appointed, the coroner or coroners ſhall alſo have the fee of 
« 135. 4 4, payable by virtue of 3 Hen, 7. c. 1. — “ That no 
e coroner to whom any#benefit is given by this act ſhall by 

colour of his office, or upon any pretext whatſoever, take for 
«© his office, doing as aforeſaid, other than the ſaid fee of 13s. 
% 44. and the recompence hereby limited and appointed, upon 
*© pain of being deemed guilty of extortion.” “ That na 
„% coroner of the king's, houſt hold, and of the verge of the king's 
« palaces, nor any coroner of the admiralty, county palatine of 

— city of London, and borough of Southwark, or of 
any franchiſes belonging to the ſaid city; nor any coroner 
„of any city, borough, town, liberty, or franchiſe, which is 
< not contributing to the rates directed by 12 Geo, 2, c. . 
or within which ſuch rates have not been uſually aſſeſſed, 
46 ſhall be intitled to any fee, recompence, or bengfit given to, 
* or provided for, coroners by this act.“ : 


As to the eighth general point, viz. In what caſes a matter 


ea by, or found before a coroner, admits of no tra- 
verſe: 


I ſhall conſider the ſame in relation, To abjurations or con- 


ſeſſions made before him, To elcapes, To flights; and To 
ſe]f-murders, OT. | 


Sis 
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any traverſe to his 2 made ſuch confeſſion, but alſo from 25 E. 3. 4. 6 
alledging that what was aid by him was extorted by dureſs, or pl. 35- | 
other unfair means. Alſo it ſeems, that if the party plead, (c) n 
That he is not the ſame perſon who abjured, Se. and the 4 169. i 


coroner record that be is the ſame perſon, ſuch record is eon- % 88 


cluſive, c. But in theſe (e) caſes it ſeems, That the judge, for 8. P. C. 3a. 
the better information of his conſcience, may in his difcretion, (0 F. C-r. 118, 


if be think fit, take an inquiry from the people living next to 7242 19% 
the place, of the whole circumſtances of the matter, &c, B. Coroue 7 


$:2. 53. As to the ſecond particular, viz. That relating to 
eſcapes found before a coroner, it is (/) ſaid, That if it be ( 5. p. © 
found by à coroner's inqueſt, that a murder was committed in 35. 183. "oo 
ſuch a town, and that the murderer — — untaken, the town- 
ſhip cannot traverſe ſuch eſcape, becauſe it makes them only 
liable to an amerciament, et de minimis nan curat lex. 


Sect. 54. As to the third particular, v. That relating to 
a flight found before a coronet, it ſeems, That if a perſon in- 
dicted of a murder by a coroner's inqueſt, be alſo found to have 
fled for it, and afterwards upon his trial be (g) acquitred of the (13H. 4. 13.6. 
murder, and alſo found not to have fled for it; yet he ſhall F. Forfeit. 29, 
forfeit his goods, beeauſe ſuch a finding that he did not fly by a 3135: 10 
jury, who, as ſome ſay, had nothing to do with it, and ought 5 co. N 
not to have been charged with ſuch inquiry, ſhall not controul Dyer 238. 
the coroner's inqueſt, which is of ſuch authority, that immedi- oe N 
ately upon the flight, the party's goods ſhall be delivered to the 2 Hale 734. 
townſhip, which ſhall be anſwerable for them. Alſo it ſeems 
(hb) generally to be taken for granted, That the party has no (4) B. Cor, 151. 
remedy whatſoever to traverſe ſuch flight found againtt him by 3 E. 4. 4 
a coroner's inqueſt ; for that fuch inqueſt is of very great au- l. T 14%» 
thority, (i) inaſmuch as all perſons of the neighbouring towns, 3 Keb. — 566, 
above the age of twelve years, are bound to attend at the taking Hale 363. 414. 
of it; and yet I cannot find any direct reſolution ſettling this ey Fg 3 
point; but on the contrary it is certain, That Sir William 30. 1 85 
Staundford makes a quzre of it, and the reaſon above mention- (i) 2 Inft. 147, 
cd, which is brought to ſupport the great credit of ſuch in- _— 3 
queſts, holds as ſtrongly againſt the traverſing them as to the 1 Hale 363. 
point of the offence, in which reſpect it is at this day generally 
holden that they may be traverſed, as will be more fully ſhewn 
in the next ſection. And ſurely the other reaſon which is 
given for this opinion, That the party only forfeits his chattels 
by ſuch finding, and therefore ſhall not traverſe it, becauſe the 
law reckons chattels among thoſe minima de quibus non curat lex, 
is very harſh and unaccountable; and it is very hard to ſay, 

| G4 That 
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% 3 Taft. og, That a man ſhall be liable to forfeit all his goods, which may 
2 Levinz 241. perhaps be all that he is worth, by an (a) inqueſt taken in bis ab- 
ny 11 ſence, without either hearing him, or giving him an opportunity 
32, ol defending himſelf, | 

(2)8Fd 4.4. Sed. 55. As to the fourth particular, viz. That relating to 
11. ane th bockt ſelf- murder found before a coroner, it is ſtrongly holden in 
there cited. ſome (6) books, That no inqueſt of this kind admits of any tra- 
pong 8 53. verſe. But the contrary opinion being alſo holden by (5) books 
2 Keb. 859, of as great authority, and ſeeming alſo to be more agreeable to 
2 Sid. 90. 201. the general tenor of the law in other caſes; it ſeems to be the 
og 18, better opinion, That ſuch inqueſt being moved into the king's 
1 Ven. 238, bench by certiorari, may be there traverſed by the executor or 
$ed 554, . adminiſtrator of the perſon deceaſed, and perhaps alſo (c) by the 
7.) See the books King or the lord of the manor, &c, (11) 

above cited, h | 


(11) But if no matter be depending before the court to make it necefſary, the king's bench will not 
order the coroner to return the depoſitions he has taken upon an inquiſition of ſelo de ſe, Strange 1073. 


Tux Coxonts alſo poſſeſſes a miniſterial office as the ſheriff*s ſubſtitute, For when juſt exception 
ean be taken to the ſheriff, for ſuſpicion of partiality (as that he is intereſted in the ſuit, or of kin- 
dred to either of the parties), the proceſs muſt then be awarded to the coroner, inſtead of the ſheriff, 
for execution of the king's writs, 4 Inſt. 271. 1 Comm. 349. | 


(4). Blix. 351. Se. 56. Alſo if it (d) appear, That a coroner hath been 
Keb, bo guilty of any corrupt practice in the taking of an inquiſition, 
$56. it ſeems that a melius inquirendum ſhall be awarded for the 
3 we taking of a new one by ſpecial commiſſioners, who ſhall not 
Corthew = proceed on the view of the body, but on the teſtimony of wit- 
2 Keb. 359. nefles; and the coroner ſhall have nothing to do in the taking 
5 Ny ſuch new inqueſt, becauſe it appears from his former miſbe- 
Mod. $0, 200, baviour, that he is not fit to be truſted. But (e) where his in- 

3 80, „ . 
238. quiſition is quaſhed for a defect in point of form only, he may 


Con. Je and ought to take a new one, in like manner as if he had not 
635 R. on 32 taken any before. 
— 2 Hale 59. 69, 1 Hale 415, 2 Anderſon 204. Strange 69. 


CHAPTER 


CHAPTER THE TENTH, 


or Tur SHERIFF TORN. 


AHE ſheriff's torn is the king's court of record, holden pinch 24r. 
before the ſheriff for redreſſing of common grievances F. N. B. 
within the county. z wy 70. 


For the better underſtanding the nature whereof I ſhall ex- 
amine the following points, Firſt, The original inſtitution of 
this court, —Secondly, At what time and in what place it muſt 
be holden. Thirdly, What perſons owe ſuit to it. —Fourthly, 
What authority the ſheriff (or his ſteward) hath as judge of it, 
—Fifthly, What kind of offences are inquirable in it. Sixth · 
ly, Within what place ſuch offences muſt ariſe.—Seventhly, 
By what jurors and in what manner indictments in it ought to 
be found, —Eighthly, In what manner they are to be proceeded 
upon.—Ninthly, In what manner they are to be traverſed and 
determined, 


the and good government of the kingdom. For which 23.12. 
purpoſe all the (5) inhabitants of ſuch hundreds, being above , en 71. 


the age of twelve years, and not ſpecially privileged, in ſuch (4) See the 


Sees. 3. And the better inforeing of this order ſeems ancient- 2 108. 7r. 72. 


to have been the principal end of holding this court, the _ Sher. 355 


— whereof even to this day muſt be curia viſus franci plegii F. Let. 21. 


mini regis tema apud C. coram vicecomite in turno ſus tali die, Mirror e. 1. f. 
Se.. 13. 8 16. 


— — — — . 
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.6H, 7, 2 

Dalt, Sher, 390. 
Con. Coke 

Lit. 115. 
Kitchen 44. 
Dalt, Sher, 390. 


c term of St. Michael.“ 


( Dyer It. 
Keilw, 192. 
Dalt. Sher. 390+ 


(5) 38 H. 6. 7. 
6 H. 7. 2. b. 3+ 
S. P. C. 84. 

& Hale 70. 

2 Danv, Abr. 


(e) B. Leet. 23. 
2 Leon. 74 
1 R. HH 201. 
(5) 8H. 7.4 
Kitchen 44+. 
Owen 35. 
Daliſon 61. 
(-) Co. Lit. 175. 
Kitch. 8. 44+ 

A Eliz. 125 · 


245+ 
3 Roll 201. 
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dc. But it hath been reſolved that the law doth not take 
notice of any ſuch court, under the ſtyle of Turn Vicecom' tent 
tali die; for the word torn, properly taken, doth not ſignify the 
ſheriff's court, but his perambulation. N 


| Se. 4. As to the ſecond point, viz. At what time and 
in what place this court is to be holden, it is ſaid, That at 
the cemmon law, it might be holden at any place within the 
hundred, and as often as the ſheriff thought fit, But this having 
been found to give the ſheriff too great a power of oppreſſing 
the people, by holding his court at ſuch times and places at 
which they could not conveniently attend, in order thereby for 
his own advantage to increaſe the number of his amercements, 
it was enacted by the ſtatute of Magna Charta, 35.“ That 
“ no ſheriff or his bailiff, ſhall make his torg through a 
t“ hundred but twice in a year, and at the place accuſtomed, 
« viz. once after Eaſter, and again after the feaſt of St. 
„Michael; and that the view of frank-pledge ſhall be at the 
/ ' 

Set. 5. And it is farther enacted by 31 Edw. 3. c. 15. 
4 That every ſheriff ſhall make bis torn yearly, one time 
« within the month after Eaſter, and another time within the 


4 month after St. Michael; and if they hold them in other 


« manner, that then they ſhall loſe their torn for the time.” 
* * 0 * 


Sect. 6. And it ſeems (a) certain, That ſince theſe ſtatutes, 
the ſheriff is indictable for holding this court at another time 
than what is thetein limited, or at an unuſual place. 


Sect. 7. Alſo it hath been (+) reſolved, That an indictment 


found at a ſheriff's torn, appearing to have been holden at ano- 
ther time, is void. 
256. 2 Inſt. 71. 2 Saund. 290. 


842. 8. But it is obſervable, That neither: of theſe Bawtes 
do expreſly mention a court-leet, and therefore it is ſaid in 
ſome (c) books, That they do not extend to it; neither do 1 


find any reſolution, That an ancient court-leet bolden at any 
other time, or at an unuſual place, is void, But on the con- 


trary it is (4) ſaid, That a court-leet may be holden at any 
place within the precinct which the lord thinks fitting. And 
it ſeems to be (e) agreed, That à preſcription to hold ſuch 
court oftner than twice in the year is good; which feems hardly 
reconcilable with the general tule of law, That no preſeription 
can ſtand good againſt a ſtatute which has negative words, if 2 
court Jeet be conſtrued to be within the purview of the above 
mentioned ſtatutes, It is true indeed, That both Sir Edward 
Coke and Kitchen endeavour to ſolve this difficulty, by offering 
a diſtindtion that the faid rule extends not to ſtàtutes made in 
affirmance of the common law; but it is queſtionable bow bro 

=> 1s 


/ 
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this will amount to a good anſwer, fince it ſeems to be holden 

- (a) others of good authority, That the ſaid ſtatutes were not (a) Dalt. Ster, 
made io affirmance of the old law, but are introductory of © 
new one; yet it is certainly ſafeſt to hold a court-leet at te 7 ® 


times accuſtomed, ſor it is (5) (aid, that if it be holden at an (s) 38 8.6. 7, 
F. Leet. a. 


unuſual time it is void. And it (c) ſeems, That no court- 
Jeet granted ſince the ſtatute, can be holden at any other time B. Leet. 32. 


to what j li by it, becauſe every. ſuch court e de= {OX ts 
rived out of the torn, to which the ſtatute certainly did extend. Con. 2 Inſt. 72, 


2 Szund. 291, 


$:, 9. It hath been { 4) holden, That in every caption of (9) Keb. 731. 
an indictment taken in a ſheriff's torn, or court- leet, the day 1 Ven. 205. 
whereon it was taken ought to be ſet forth, that it may appear Saund. 290. 
not to have been on a Sunday, 


8:4, 10. As to the third point, viz What (e) perſons owe () See fed. a, 
ſvit to the ſheriff's torn, it is certain, That regularly all per- 

ſons above the age of twelve years, are by the common law 

bound to appear at this court in their proper perſons, and that 58 
no perſons ſo bound to appear, are within the benefit of the 

ſtatute of (7) Merton, c. 10. which allows ſuit - ſervice to be (7) , laßt. 9g. 
performed by attorney. And that not only maſters of families, | 

but alſo all their ſervants, are bound to pay ſuch ſuit, and that 
every (g) maſter may be amerced for ſuffering a ſervant to (g) 41k. 4. 26. 


continue with him a year and a day, without being put into 45 E. pl. 26. 
the decennary, &c, | | 


Sect. 11. But (5) tenants in ancient demeſae are privileged (5) F. N. B. 167. 
by the common law from coming to this court, unleſs they and —— 387. 
their anceſtors have time out of mind uſed to come to it. Qu. B. Lai 
Allo (i parſons of churches have the like privilege by the (i) F. N. B. 280. 
common law; and all (+) peers of the realm and women have rye wn 
the ſame privilege by the ſtatute of Marlebridge, c. 10. (and l 2; 


4) 2 Inft. 120. 
perhaps by the common law), unleſs. their preſence be eſpecially 121. 


required for ſome particular cauſe. . * 8 
delt. 12. Alſo it ſeems (1) clear, That by the common — Sher. 186 
law, as well as the ſaid ſtatute of Marlebridge; c. 10, no man Brafton 20. : 
can be obliged to do ſuit to any ſuch court, within the pre- (0 Reg. 175. 
cincts whereof he doth not reſide, in reſpect of any lands e 
Which he may have within the juriſdiction of it; for that no a 
ſuit of this kind is due in reſpect of the tenure of any lands, | 
but only in reſpe& of the perſonal reſidence of the party. 
And (n) if a man have a houſe which ſtands upon the precin&s (m) 2 Inft. 128. 
of two leets, it is ſaid, That he ſhall do his ſuit to the court Dalr. Sher. 387, 
within the juriſdiction of which his bed-chamber lies. And if Bit. c 127: 
(1) one have a houſe and family in, two leets, it ſeems that he "OP 
ought to do his ſuit to that, wherein for the moſt part he 
perſonally reſides, but no man can be of two leets; and tes Inf 126. 
Wierefore one who lives within a (e) private lect, cannot be See 19 H. 6. 1, 


obliged 33 H. 6, pl. 9. 


— — 
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Finch 246. 
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2 Hale 70. 
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(3) Dalt, Sher. 
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Dalt. Sher. 400. 
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4 8 H. 4. 17. 
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Kitch, 22, 23. 
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a 1 Ed. 3 C. 17. 


9 Kitch. 42. 
inch 386. 

1 Ed. Jo Co 17. 
2 Hale 69. 

(f) Dalt. Sher. 
400, 401. 

2 Hale 77. 


or Tur SHERIFF's TORN. Bk. 2. 


obliged to do ſuit to the ſheriff's torn, or to any other grand 
leet, unleſs ſuch private leet, for ſome default of the lord, be 
ſeized into the king's hands, or (a) unleſs the lord of the leet 
negleR to hold his court, 


As to the fourth point, viz. What authority the ſheriff (or 
his ſteward) hath as judge of this court, I ſhall conſider the 
ſame in relation, To indictments; To fines and amercements 
in general ; and, To the appointment of conſtables. 


$22, 13. As to the firſt of theſe points, it ſeems, That by 
the common law he might proceed to (5) hear and determine 
any offence within his juriſdiction, being indicted before him 
and requiring a trial. But it is clear, that he is reſtrained 
from this power by the ſtatute of Magna Charta, c. 17. By 
which it is enacted, That no ſheriff, conſtable, or other 
“ bailiff of the king, ſhall hold pleas of the crown.“ And it 
ſeems, That this ſtatute alſo extends to the (c) ſtewards of 
courts-leet, who cannot deliver any perſons indicted before 
them of felony, but muſt refer them to the juſtices of gaol- 
delivery; neither can they try any perſon indicted before then 
of any other offence, and therefore there is no remedy to avoid 
ſuch preſentments before them as are traverſable, but (d) by te- 
moving them into the king's bench, &c. as will be more fully 
ſhewn under the ninth point, | | 


Sef7, 14. But it is certain, That the above-mentioned 
ſtatute of Magna Charta, c. 17. doth neither reſtrain the 
ſheriff's torn, nor the court-leet, from taking (e) indictmenu 
or preſentments, or awarding proceſs thereon in the ſame man- 
ner as before; but this power of awarding ſuch proceſs, having 
been abuſed by the ſheriffs in their torns, (f) was taken fron 
all of them (except thoſe of London), but not from any court- 
leet, by 1 Edw. 4. c. 2. which is more fully ſet forth under the 


eighth general point of this chapter. 


As to the ſecond point, viz. The ſheriff's authority in bi 


| torn in relation to fines and amercements, I ſhall conſider, 


Firſt, In what caſes he may, and in what manner he ought u 
impoſe a fine. Secondly, In what cafes he ought to award at 
amercement,— Thirdly, In what manner ſuch amercement i 
to be awarded and affeered, =Fourthly, In what manner ſuc 
fine or amercement is to be recovered, —Fifthly, What farthe 
penalty may be added to ſuch fige or amercement, 


Se. 15. As to the firſt particular, it ſeems clear, Thi! 
the ſherift's power in this court is ſtill the ſame as ancient | 
was, In all caſes not within either of the a 5 
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ſtatutes of Magna Charta, or 1 Edw, 4. from whence it fol- (1 Beck a. a, 
lows, That he ftill continues a judge of record, and may im- 21. | 

ſe a fine on all ſuch as are gulity of (a) any contempt in the TT 4 fg. : 
face of the court; alſo there ſeems to be no doubt, but that he Belt. Sher. 400. 
may impoſe what reaſonable fine he ſhall think fitting, upon à 2 Inft. 243, 
(b) ſuitor —_— de ſworn, or upon a (c) bailiff refuſing to as 3 
make a panel, &c. or upon a (d) tithingman neglecting to (e) 7488. 
make his preſentment, or upon one of the jury (e) refuſing to (4) 10 H. 6. . 
preſent the articles wherewith they are charged, or upon 102 2 | 
perſon duly choſen (FJ) conſtable refuſing to be ſworn, * 5 

(f) 8 Co. 38, Balt. Sher. 400. Dyer 211. Dalt. Sher. 401, 


$427. 16. But it hath been (g) reſolved, That all ſuch () 1 gou 33s 
fines ought to be ſeverally impoſed on each particular offender, 73. 


and not jointly upon all of them, except where a whole vill is 32 43+ 
to be fined; in which caſe, for the neceſſity of the thing, a | 
joint fine upon all is good, 
it Sec. 17. As to the ſecond particular, viz, In what caſes (3) Dalt, Sher 
f the ſheriff in his torn ought to award an amercement ; it ſeems 400. ; 
re that he hath a diſcretionary power (Y) either to award a fine or F. Leet 11. 
| amercement for contempts to the court, as for a ſuitor's re- — = 
m fuſing to be ſworn, &c, Alſo there ſeems to be no doubt, (i) B. Lee. 
id but that at the common law he might, as the ſteward of 3 66. 
e court-leet ſtill may, award an (i) amercement of any perſon rich 468. 
U indicted for an offence not capital within his juriſdiction, with · Kitchen gr. 
out any farther proceeding or trial. And it ſeems to be taken Fr a 

g for granted in (4) ſome books, That he might in ſuch caſes (f IN 
nel Wl impoſe a fine on the offender, if he thought fit; and the ſtatute Dalt. Sher. 401. 
the Wi of 1 Edw. 4. c. 2. which reſtrains him from levying any fines ' 
Jl or amercements on inditments found before him, clearly ſup- 
an- poſes him to have had a power of impoſing ſuch fines; from 
ing all which it ſeems probable, that in ſuch caſes he had, and 
rom that the _— of a court-leet ſtill hath wt either to 
urt- amerce or fine the offender, eſpecially if the () crime were any g 
the i way enormous, as an affray accompanied with wounding, &c, OT OG 


Se. 18. As to the third particular, viz. In what manner | 
ſuch amercement is to be awarded and affeered, it ſeems, That | 
if by an amercement be meant the judgment, that the party | 
ſhall be in miſericordia domini regis, this being a (m) judicial (i x Jones 301. 1 | 
act, ought to be the act of the court only, and requires not S. Car. 275. | 
the concurrence or aſſent of the jury or any other, as appears Cox 8. 4% 
from the conſtant form of all entries. Neither do I ſee any 
reaſon why ſuch an award of a miſericordia by a judge of a 
cout. let, ſhould expreſs any certain ſum for which the party 

ould be in miſericordia, except in ſuch caſes only where no 
Other perſon is afterwards to affeer it; for in other caſes the 
award of a miſericordia is only in order to authorize others to fix 
the ſum which the party is to pay to the king for his default : 
an 
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0 Co. 40, and in ſuch (a) cies the courts of Weſtminſter-hall never do 
Raſt, Ent, 553 more than award that the party be in miſericordia, without 
bob. 14 mentioning any ſum in certain; and there ſeems no reaſon 
00 8 why the judge of a court - leet ſhould not follow the Tame rule; 
1 R. Abr. 542+ and accordingly I find the opinion of the lord chief juſtice (4) 
(c) 3 Lev, _ Hobart, which is the chief ground of a reſolution in (c) Levinz's 
21 albela 56. third report, That every ſuch award of an amercement muſt 
Vide 3 Burr. expreſs a Certain ſum, (4) over- ruled of late by court of king's 
2360, bench. | 


Se, 19. But if by an amercement be meant, the taxing, or 
reducing to a certainty, the ſum to be paid by the party to the 
(s Co. 40, King, upon the award of his being in miſericordia; it (e) ſeems, 
* 206, That if it be for an offence indicted, it ought to be done by cer. 
1 tain officers called Affeerors, being ſpecially choſen and ſworn 
Keilwoos 66, for this purpoſe. It is true J) indeed, That the common entry 
3 Keble 362. of an amercement upon a preſentment in a court-leet js, that 
(/) Lichen 51+ the party is amerced, or in miſericordia to ſuch a ſum; without 
& Rat, Ear, diſtinguiſhing between the award of the miſericordia and the 
151. aſſeſſment of the amercement, or ſnhewing by whom they are 
be pg made; yet in judgment of law the award of the miſericordia is 
(5) 8 Co. 40,41. the act of the court only, and the aſſeſſment of the ſum to be 
2 Leon. 242- paid, the act of the affeerors, and ſo it ought to be pleaded, 
771 _ But if the (g) amercement be for a contempt of the court, it may 
(4) Sv. 9g. be ſettled by the judge himſelf, and needs no other affeerment; 
Co, Ent. $72. for the (þ) judge of every court of record is the moſt proper 
ary 6 3. Judge of all contempts offered to ſuch court; and an amerce- 
Co, z te, ment of this kind is in (i) nature of a fine, and called ſo in 
2 Inſt. 196. ſome (4) books; and it ſeems to be a general (/) rule, That 
(1) _—_ no fine for a'contempt is within the ſtatutes which require that 
W. 1. 8. amercements be affeered. 


(% Raft, 151. Set?. 20, As to the fourth particular, viz. In what manner 

557 606. ſuch (m) fines and amercements are to be recovered; it ſeem! 

„ n king or lord have an election of common right, 

C. Elis. 581. either to diltrain for them, or to bring an action of debt. 

Raym. 68. . 

Sv. 937 94 For the better underſtanding of the nature of which remedies, 
I ſhall firſt lay down ſome rules concerning both of them in 
common, and then deſcend to each of them in particular, 


As to what concerns the ſaid remedies in common, I ſhal 
lay down the following rules: — 


Sect. 21, Firſt, That it is ſafeſt in every avowry, or decla- 


＋ Hobart 129, ration of this kind, expreſsly to (n) ſhew, that the offence was 


xg —_ committed within the juriſdiction of the court. For if it were 
573. 57 not, all the proceedings were coram non judice; and a court {hall 


not be preſumed to have a juriſdiction, where it doth not appear 
to have one. But perhaps it is not neceſſary to alledge in the 
| preſent- 


* 
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preſentment itfelf, that (a) the offence aroſe within the jurifdic- (a) Hob. 129, 
tion of the court; yet it is certainly adviſable to have fuch an 


allegation, and that (5) perhaps may fupply the want of the (3) Raft. 6c6, 
averment of juriſdiction in pl . 


Se. 22. Secondly, That it is (c) adviſable expreſsly to al- (e) a Rol! 40. 
ledge, that the offence was committed as well as /that it was 2 
preſented, &c. ; yet I cannot find any expreſs opinion to this ION 
purpoſe ; but on the contrary, it is obſervable, that the (4) pre- (4) Raft, 151, 
cedents of pleadings of this kind in the beſt authors, do not ex- 8 
preſsly aver that the offence was committed, but only that it at. $736 
was preſented, and that it aroſe in ſuch a place within the juriſ- 
dition of the court, &c. It is true indeed, that it hath been 
generally (e) holden, That in an avowry or declaration for an (e) Moor 75, 
amercement in a court-baron, it is as neceſſary to alledge that -= . oe 
the offence was committed, as that it was preſented, But to 885, 886. 
this it may be anſwered, that a court-baron is not a court of re- 3 Leon. 7,8. 
cord, and conſequently not of fo high authority as the ſheriff's , = N 
torn or a court - leet; neither are preſentments in a court baron, 1 
nor even in any other court whatſoever, fo highly credited by 
the law as thoſe made in a torn or leet, which admit of no tra- 
verſe to the truth of them, except in ſome ſpecial caſes, as will 


be more fully ſhewa under the ninth general point of this 
chapter, | 


Sell. 23. Thirdly, That it is ſafeſt in (J) ſetting forth a pre- (/) Ke. 66, 
ſentment, or an affeerment of an amercement, to ſhew the 3 Keb. 462. 
names of the preſentors and affeerors; yet I cannot find this ©: Fat. 572» 


done in any of (g) Raſſal's precedents; and ſome have ſaid, That (e) Raft $53 
it is neceſſary to ſet forth the names of the preſentors in an $26: 
action of debt, but not in replevin. 9 E: 4. 40. 


Seer. 24. Fourthly, That it is adviſable to ſhew that pro- (5) 10 H. 7. 15. 
per (þ) notice was given of the holding of this court, yet this I * Vin. 105. 


hnd omitted in ſome (5) precedents; and perhaps the contrary a gs 


= o. Ent. 572, 
opinion may be the better, for that every court of record ſhall 573. 


be preſumes to obſerve all neceſſary previous incidents for the _—_ 533» 57 
holding of it, and all perſons within its juriſdiction ſhall be in- 46. I 


| 8. 
tended to have notice of it. And for the like reaſon perhaps, 2R Abr, 136, 


it is not neceſſary in an avowry for a (4) diſtreſs for ſuch fine 5 — 

or amercement, to ſhew that the party had previous notice _— es” 

What it was, | Raſt. 553. 606. 

| (1) 45 E- 3 2 | 

As to the recovery of ſuch fines and amercements by way of Es 
diſtreſs, I ſhall obſerve, 


* 


Se. 25. Firſt, That it ſeems to be (/) ſettled at this day, (7) 1 R. Abe. 
hat a diſtreſs is incident of common right to every fine and 568.668. 


I ; ; I Roll 201. 
mercement in a ſheriff 's torn or court- leet, whether the ſame 11 Co. 45. 


belunge 5 
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10H. 7. 15. 

10 H. 6. 7. 

Con. 11 H. 7. 

14 

21 H. 7. 40. 

2 x Ven. 105 
aym., 204. 

2 Keb. 7OTs 
39» 745+ 

60 | Roll 76. 

11 Co. 44+ 


( c 2 H. 4+ 24. 
E. 3. 13. 
B. Leet. 28, 41 
F. Avow. 194. 
x R. Abr. 670. 
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belong to the king or a ſubjeR, if the offence for which they were 
impoſed be of cominon right incident to the juriſdiction of ſuch 
courts; but (a) if ſuchoffence were only the neglect of a duty 
created by cuſtom, it is queſtionable whether it do not require the 

like cuſtom for a diſtreſs, though the duty be of a public na- 
ture; but if it be for the (h) private benefit of a ſuhject, it ſeems 
clear, That no diſtreſs is incident to it without a ſpecial cuf- 
tom, 


Sect. 26. Secondly, That the ſheriff, or lord of a leet, may 
for ſuch fires and amercements diſtrain the goods of the offend- 
er in (e) any lands within the county or precinct of the leet, of 
whomſoever they ſhall be holden, except (4) only in ſuch lands 


2 Int. 10. Which ſhall be in the king's hands; for that all ſuch lands, 
(% 47 Ee. 3. while they continue in the king's poſſeſſion, are wholly out of 
F.Ditr. x5, tde juriſdiction of ſuch courts. | 
1 R. Abr. 670. | 
Sec. 27. Thirdly, That ſuch a diſtreſs may lawfully be 
(%) 2 Inſt. 231. taken in the (e) highway ; for that the ſtatute of Marlebridge, 
= — gle c. 15. which prohibits the taking of a diſtreſs there, is to be 
intended only of diſtrefſes taken for ſervices due by way of 
tenure of lands. 
6 47 . 3 13. 
B. Dit, 3 $2. 28. Fourthly, That ſuch fines and amercements, bei 
3 % for a perſonal offence, no (F) ſtranger's beaſts can lawfully be 
Noy ay deſtrained for them, though they have been levant and couchant 
— 1. R. Abr. on the lands of the offender. 
e) Het. 62, dect. 29. Fiftbly, That it ſeems to be (g) agreed, That 
(4 65. where any ſuch court is in the king's hands, the goods diftrair- 
9 3 H. . 4. 6. ed for ſuch fines and amercements may lawfully be ſold, after 
Co. 41. they have been kept a reaſonable time, as the ſpace of ſu- 
"ee an teen (+) on; and it ſeems the better (i) opinion, That 
Qu. H:t, 62, Where any ſuch court is in the hands of a common perſon, i 
x Buit. 53. the goods were diſtrained for an offence of a public nature, 
11 fl. 2 14. they may be ſold of ight, with fpecial cuſtom 
21 H. 7. 40. y may ot common right, without any ſpecial cu 


for that purpoſe, 


(*) 3 Mod. 138. 


C. Elix. 698, 
748. 


Sec. 30. Sixthly, That no bailiff can lawfully diſtrain fot 


600. any ſuch fine or amercement, without a ſpecial (4) warrant for 
M 4 * 2 . g , oy . * — 
2 5 ſo doing, which muſt be ſer forth by him in an avowry or juſt» 
Salk. 108. 


(1) And in replevin it muſt be averred, „“ That the 
vietion is ſufficient to juſtiſy the officer, The ame 
coutt and not by the jury, Strange 847. 


fication of ſuch a diſtreſs (1). 


defendant was guilty," but in treſpaſs the cu 
rcemeat alſo muſt appear to bave been by d. 


d 
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| $8. 31, As to the recovery of ſuch fines and amercements Id Rym.1173. 
by action of debt, being ſcarce able to find any thing remark- 3 Burrow 1861. 
able concerning this matter, except what hath been already (2) N To 

taken notice of, I ſhall content myſelf with this one obſerva- F. Ley. * 
tion, That the defendant ſhall (a) net be ſuffered to wage his 2 R. Abr. 106, 
law in any ſuch action, becauſe it is grounded on the act of a 


court of record. 


Sg. 32. As to the fifth particular, viz. What farther pe- (4) See Kitchen 
nalty may be added to ſuch fines and amercements, there ſeems bn 32, $3» 54+ 
to be no doubt, but that upon. a preſentment of a common 41 7 * 
nuſance in a torn or leet, the ſheriff or ſteward may either Cro. 12 5 
amerce the perſon preſented, and (5) alſo order him to remove (% K. Abr. 
the nuſance by ſuch a day, under pain of forfeiting a certain ? K. Abr 
fum, or may order him to remove it under ſuch a pain (c) 1 Roll 20 
without amercing him at all. But it ſcems doubtful, Whe- Alen 78. 
ther ſuch perſun be bound at his peril, to take notice of and Sogn 
obey ſuch order, being made in his (4) abſence, unleſs expreſs 03 Co. Ent. 5yg. 
notice be given bim of it; but if he have ſuch notice, it ſeems uy 3 Leon 7,8. 
clear, That he ſhall forfeit the pain upon a preſentment at Co EIS 


1 36. 


out any farther proceeding: Alſo it ſeems, That no ſuch pain 1 Sine 26. 
can be affeered to any (/) leſſer ſum than what is at firſt ſet; C. juc. 382. 
and it is ſaid, That every ſu-h pain when forfeited, may be re- 1 Roll. 0 


covered (g) either by diſtreſs or action of debt, in the ſame man- A, 4 
ner as a fine or amercement may be: And this point ſeeming (3) Salle. we! 
to be agreed by molt of the books cited in the margent, it ſeems See 5 Mod, 96. 


probable, That the reaſon of the judgment is miſtaken in (3% 73% 
Fletcher and Ingram's caſe, as reported by Mr, Serjeant (+) Barnard KB, 


at Salkeld, wherein the contrary opinion is ſaid to have been 128, 214. 
* holden. Fitzg, 46. 109. 
et 3 bo 
Ke Brrore I come to the third point, viz. The authority of 

4 the ſheriff as judge of the torn, in relation to the appointment 

) of conſtables, I ſhall in brief premiſe ſome conſiderations con- 

Cerning the antiquity and nature of the office of a conſtable. 


Sed. 33. And firſt, as to the antiquity of the office of a (i) Salkeld 127. 
conſtable, It ſeems to be the (i) better opinion, That both 38r. 
conſtables of hundreds, which are commonly called high con- Ones 
ſtables, and alſo conſtables of tithings, which are at this day Finch. — 
commonly called petit conſtables or tichingmen, and were an- Kitchen 47, 48, 
ciently called chief pledges, were by the common law, and not Pane 265: 


a Poph . 
firſt ordained by the ſtatute of Wincheſter, c. 6. as it is holden C. Elis. 4 


by (+) ſome that th ; 1 1 
e cu they were; for that ſtatute doth not ſay, 37% | 
by te hes there ſhall be ſuch officers conſtitured, but clearly ſeems va 2 | 


uppoſe that there were ſuch before the making of it. 6 Co. 77, 


Ld Raym,1193. 
(e) Lamb. Conftable, 5. 1 Burn. 3*6. 4 Inſt, 267, 3 Comm, 115. 35's 


Vol. II. I a 8:8: 
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la) See the Sec. 34. As to the nature of this office, there ſeems to be 
books cited, no doubt but that the (a) original inſtitution of it was for the 
Tm 33* ,, better preſervation of the peace; for which purpoſe a conſtable 
(-) Kitch, 48. ig (aid to be authoriſed by the common law to (5) arreſt felons, 


| bac 3 alſo all ſuſpicious (c) perſons that go abroad in the night, 


4 Comm. 289. 2nd fleep by day, or reſort to bawdy-houſes, or keep ſuſpicious 
(d) B. 1. c. 63. company, and to ſuppreſs (d) affrays. And to the ſame end alſo 
(4) Lamb, ge. it (e) ſeems, That he ought by the ancient common law, to 
45 * 2). Preſent at the torn or leet all thoſe within his precinct, who 
(/) Raſt. En. have not been admitted into ſome tithing and ſworn to the 
. 112. king's allegiance; and it ſeems that he til] ought by the law in 
Dult. Sher. 388. (/) uſe at this day, to preſent all offences inquirable in the torn 
Kitchen 47: or leet ; yet in the oath ſet down by Kitchen, he only ſwears 
——— 1299 to preſent all bloodſheds, outcries, afftays, and reſcouſes done 
MY: within his office. Ne al 


(g) Salk, 380, Seer. 35. Alſo it is (g) ſaid, That a conſtable was at the 
common law a ſubordinate officer to the conſervators of the 

eace; and conſequently ſince the office of ſuch conſervators 

ath been diſuſed, and juſtices of peace conſtituted in their 
ſtead, it hath been always holden, That the conſtable is the 
proper officer to a juſtice of peace, and bound to execute his 
446: warrants; and therefore it hath been (5) reſolved, That where 
Satkeld x75, Aa ſtatute authoriſes a juſtice of peace to convict a man of a 
-5 4am 508. crime, and to levy the penalty by warrant of diſtreſs, without 
(i) 4 4 ſaying to whom ſuch warrant hal} be directed, or by whom it 
2 Roll 78. ſhall be executed, the conſtable is the proper (i) officer to ſerve 


PR wo ſuch warrant, and indictable for diſobeying it. 


(=) 1 K. Abr. Seer. 36. Vet in as much as the office of a conſtable i 


(5) 5 Mod. 130. 
6 


91. wholly miniſterial and no way judicial, it ſeems, That he may 
2 $45. - appoint a deputy to execute a (4) warrant directed to him, 


a Bol 95, When, by reaſon of ſickneſs, abſence, or otherwiſe, he cannot do 
Belt. e. 1. it himſelf, For the public gvod requires, That there ſhould be 
Nel 274 always ſome officer ready at hand to execute fuch warrants, 
1 9 and the too rigorous reſtraint of the ſervice of them to the pro- 
March zo. per officer, could not but ſometimes cauſe a failure of juſtice; 
r 399+ yet I do not find it ſettled, That. a conſtable can make a de- 
Moor 2 „ puty without ſome ſuch ſpecial cauſe. | | 

1 Hale 581. 2 Hale 88, Wood b. 1. c. 7, Burr. 1259. 1263, Strange 943. 


+ And it is enacted by x Will. and Mary, c. 18. ſ. 7. * Thit 
« if any perſon diſſenting from the church of England ſhal 
«© hereafter be choſen, or otherwiſe appointed to bear the office 
* of high conſtable or petit conſtable, or any other parochid 
«© or ward office, and ſhall ſcruple to take upon him any of tht 
« ſaid offices, in regard of the oaths of any other matter 0 
«. thing required by the law to be taken or done. in reſpect of 
* ſuch office, he may provide a ſufficient deputy to execute ii 
« ſame for him,” 3 


& | | Fo 
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For the better underſtanding of the authority of the ſheriff, 
as judge of the torn, in relation to the appointment of con- 
ſtables, I ſhall conſider the following particulars :—Firſt, Whe- 
ther the ſheriff in his torn hath power to make or remove a 
conſtable. Secondly, What perſons are privileged from being 
conſtables. Thirdly, In what manner perſons duly choſen 
conſtables, may be puniſhed for refuſing to be ſworn. —Fourth- 
ly, What remedy perſons having a right to this office, or to be 
diſcharged, may have to be admitted into, or reſtored to it, or 
diſcharged of it. —Fifthly, What power juſtices of peace have 
in relation to theſe matters. 


dect. 37. As to the firſt particular, vis. Whether the ſhe- 
riff in his torn hath power to make or remove a conſtable, It 


being ſaid in ſome (a) books, That both high and petit con- () Dalt, Sher; 
ſtables are to be choſen and appointed by the ſheriff in his torn; 400. 


and by (5) others, that they are to be choſen by the decennary, 
it ſeems difficult to determine to whom this power doth of com- 


mon right belong; yet it ſeems clear, That whether a con- f-ble 3. 


ſtable be to be choſen by the ſheriff or decennary, yet he is to 
be ſworn and placed in his office by the ſheriff, as being judge 


a conſtable either way, is good ; and it ſeems to have been the 


lords of the courts-leet have this power of common right; for 
the ſaid ſtatute, on the neglect of ſuch lords to appoint a con- 
ſtable, gives to juſtices of peace the ſole power of making one; 
from whence it ſeems probable, That the makers of that ſta- 
tute thought that the like power did originally belong of com- 
mon right to ſuch lords, and conſequently to the ſheriff in his 


torn, where there is no court-leet: But (c) it hath been ſaid, (c) C. Car, 389. 
That a cuſtom in a town that the inhabitants ſhall ſerve the * Ke 
office of a conſtable by turns, according to the ſituation of their - Lo. ads. 
ſeveral houſes, is not good; for that by ſuch a courſe it may 1 Sid. 355. 
come to a woman's turn to be conſtable, as inhabitant of one Strange 943. 


of thoſe houſes; yet we find ſuch cuſtoms allowed to be good 
in later books, and it ſeems, That the conſequence of the 
reaſoning above-mentioned may well be denied, ſince ſuch 
woman in ſuch caſe may procure another to ſerve for her. 


Sed. 38. However, it ſeems clear, That the ſheriff or 
fieward having power to place a (4) conftable in kis office, have 
by conſequence a power of removing him, 


Sed. 39. As to the ſecond particular, viz, What perſons are 


Privileged from being conſtables, it (e) ſeems certain, That if a () Ney 113. 


ſworn attorney, or other officer of any of the courts of Weſt- 


minſter- Hall be choſen into this office, be may have a writ of Cc. Car. 389. 


privilege for his diſchaige ; for tbat all ſuch officers, bein 
H 2 boun 


() 2 Jones 212» 


LA Raym, 70. 

of the court, Alſo it ſeems certain, That a cuſtom for chooſing = mt, 
Modern 125, 

opinion of the makers of 13 and 14 Car, 2. c. 12. That the Douglas 31. 


(d) Bulſt. 174. 
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bound to give their perſonal attendance to ſuch courts, ſhall be 

privileged from all ſuch inferior offices. which it is apparent 

that for the moſt PT cannot perſonally execute. And it 

hath been reſolved, "Phat ſuch officers ſhall have this privilege 

not only where there is no ſpecial cuſtom concerning the elee- 

4) 2 Keb. ges. tion of conſtables, but (a) alſo where they are cholen by a par- 

5 Car. 389. ticular cuſtom, in reſpect of their eſtates or otherwiſe; for that 
x Lev. 265 no ſuch cuſtom ſhall be intended to be more ancient than the 
* Mod. 22. uſages of thoſe courts, and therefore ſhall pive way to them; 
2 Keb. 358. And upon the like reaſons I find it (%% taken tor granted, That 
1 Modern 13. practiſing barriſters at law, and the ſervants of members of par- 
: lament, have the ſame privilege, but I know not of any reſo. 


lution to this purpoſe. | 


Sect. 40. Alſo it hath been reſolved, That an (c) alderman 
of London is not compellable to be a conſtable, for that as an 
alderman he is bound to be preſent in the city for the good go- 
vernment of it. 


( See 3 Keb. Set. 41. But (4) it hath been holden, That a captain of the 
309. king's guards, being preſented to ſerve as conſtable, in pur- : 
ef any 255, ſuance of a cuſtom in reſpe& of his lands in a town, cannot 
1 Keble —_ claim this privilege ; for that notwithſtanding he be bound by We 
his office to perſona] attendance on the king's perſon, yet ſuch Wi 
office being of late inſtitution, ſhall not prevail againſt an an- 


cient cuſtom, 


e) 1 Jon. 4632. 
C. Car. 58 
Douglas 4d. 


ky + But it is enacted by 2 Geo. 3. c. 20, ſ. 76. That no ſer- [ 
| « jeant or private man ſerving in the militia ſhall, during the 
« time of ſuch ſervice, be appointed to ſerve as a peace officer, | 

« or a pariſh officer, unleſs he ſhall conſent thereto.” _ : 


(eh Keb. 578. Alſo it (e) ſeems, That a practiſing phyſician being choſen 

N 8 conſtable in purſuance of ſuch cuſtom, has no remedy for his 

Col. 2 Keb diſcharge; for that there are no precedents of this kind, and 

578. his calling is private; yet if ſuch an officer, or a ( J) gentleman 

of quality who hath no ſuch office, or a practiſing phyſician, be 

choſen conſtable of a town, which has ſufficient perſons beſides 

to execute this office, and no ſpecial cuſtom concerning it, per- 

(e) ps ow. haps he may be relieved by the king's bench. Bur it (g) ſeems, 
03%. Thateven a cuſtom cannot exempt fitting perſons from ſerving 
2 Shower 75, the office of conſtable, where there are not ſufficient beſides 
"Ap them to execute it. Yet theſe points ſeem not to be ſettled, as 
n an- 5 1 : | : 

dient demeſne is appears by the various opinions in the books concerning this 


liable to the of- Matter, which are very differently reported, Y 
ice, Vent. 344. 8 | 1 


8 


Sec. 42. It is alledged in the petition of the London ſur- Wi 
| geons, whereon the ſtatute of 5 Hen. 8. c. 6. is made, That | 
the wardens and fellowſhip of the craft and myſtery of fur- 
geons infranchiſed in the city of London, not pathing in number 
twelve perſons, for the continual ſervice and attendance = 

| | the/ 
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they at all hours and times give to the king's people, have been 
exempted and diſcharged from all offices and buſineſs, wherein 
they ſhould uſe or ber any manner of armour or weapon, &c. 
And thereupon it is enacted and eſtabliſhed, ** I hat from 
de thenceforth the ſaid wardens and fellowſhip be diſcharged, 
and not chargeable of conſtableſhip, watch, and all manner 
of office bearing any armour, &c, and alſo that the ſaid act 
extend to all barber- ſurgeons, admiited and approved to 
exerciſe the ſaid myſtery of ſurgeons, according to the form 
of the ſtatute made in that behalf, fo that they exceed not, 
nor be at any time above the number of twelve perſons.” 


Set. 43. And it ſeems, That by the equity of this ſtatute, 4 keble 552, 
and the ancient cuſtom of the realm, all ſurgeons have been al- 1 Bura 387, 
lowed the like privilege. 


g'ons of London 


1 * 2 y | f 7 — 
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« he exempted from the ſeveral offices of conſtable, ſcavenger, 
« overſeer, and all other pariſh, leet, and ward offices, and 
« from ſerving upon juries,” 


Set. 44. Alſo it is enacted by 32 Hen. 8. c. 40. That 
the preſident of the commonalty and fellowſhip of the ſcience 
« and faculty of phyfic in London, and the commons and fel- 
« lows of the ſame, ſhall not be choſen conſtables in the cit 
© of London, or ſuburbs of the ſame, &c.” Vet it ſeems to 
have been holden, That the equity of this act doth not extend 
to other phybcians not mentioned in it; perhaps for this rea- 
ſon, becauſe phy ſicians have no ſach ſpecial cuſtom for their 
diicharge as ſurgeons are ſaid to have. 


$22, 45. Alſo it is enacted 6 Will. 3. c. 4. which hath 


5 deen continued by ſubſequent ſtatutes, That all perſons uſing 
5 ** the art of an apothecary, who have been brought up and 
ig * ſerved as apprentices in the ſaid art for ſeven years, accord- 
A ing to the ſtatute of 5 Eliz. ſhall be freed and exempted from 
. ** the ofũce of conſtable, in the counties and places where they 


6 live, tor fo long as they uſe and exerciſe the ſaid art,” 


t Alſo it is enacted by 1 Will. and Mary, c. 18. E 67; 


ar- * That every teacher or preacher in holy orders, or pre- 
hat 6 tended holy orders, that is a miniſter, teacher, or preacher 
ur- 4 of 2 congregation, that ſhall take the oaths, make and 
bet ſubſctibe the declaration, and allo ſubſcribe ſuch of the 


H 3 * articles 


+ And by 18 Geo. 2. c. 15. f. 10.“ For making the ſur- (eon an india- 
and the barbers of London two ſeparate and ment againſt a 
diſt inct corporations,” It is enacted, That all freemen of the 
„ corporation of ſurgeons, (a) for ſo long time as they ſhall uſe of conſtable; it 
« and exerciſe the att or ſcience of ſurgery, and no longer, ſhall may be moved ts 


ſurgeon for re- 
fuſing the office 


the attorney 
general that a 
noli proſequi 
be granted, 
unleſs cauſe be 


de wn by the oppoſite party againſt it, Comyns 312, 


Y vide fup. f 4. 


N 
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« articles of the church of England as the act requires, ſhall 
6 he thenceforth exempted from ſerving upon any jury, or 
4 & from being choſen or appointed to bear any parochial office, 
KM * ward-office, or other office in any hundred of any ſhire or 


| « place,” 
N. B. This cer- 66 | 
tificate may de + Allo it is enacted by 10 and 11 Will. 3. c. 23. That all 
once alſigned «& and every perſon or perſons who ſhall apprehend and take 


cover, provided 


It has never any perſon guilty of burglary, or of privately ſtealing goods 
been uſed.—But (c to the value of five ſhillings in any ſhop, warehouſe, coach- 
ung mae e houſe, or ſtable, or who ſhall aflift. hire, or command any 
office, the func. *© perſon or perſons to commit ſuch offence, and proſecute him 
tions of which «© to conviction, ſhall have a certificate in the manner directed 
eite be of ne“ by the act, by virtue whereof he ſhall and may be diſcharged 
pariſh, Ld Manſ. of and from all and all manner of pariſh and ward-offices 
field. Burrow © within the pariſh or ward wherein ſuch felony ſhall be com- 
n. „ mitted,” 


+ Alſo it is enacted by 31 Geo. 2. c. 17. f. 13. © That no 
4e perſon within the city or liberty of Weſtminſter ſhall be 
* liable or compelled to ſerve as a conſtable, or to find a per- 
& ſon to ſerve in his ſtead, who is of the age of ſixty- three 
&« years or upwards,” | 


(3) It bath been determined that a naturalized foreigner, excluded by the act of parliament 
from id taking any civil office of truſt,” is thereby rendered ineligible to the office of conſtable, 
E Burrow 2790. 80 alſo a college barber of Oxford, although he refides in the city of the univer- 

ty and out of the precinets of the college, ſeems exempted from this office. egy: And in Eaſter 


end Trinity terms, 26 Geo, 4. the queſtion was agitated, whether a brother of the Trinity houſe is not 


eo exempted from the office by the charters of the fraternity: But the court ordered it to ſtand 
over for further argument, 


Sea, 46. As to the third particular, viz. In what man- 


fſing to be ſworn, it ſeems that no perſon can lawfully be 

c. Car. 567, Committed for ſuch refuſal without more; but it is ſaid, That 

Co. Ent. 572, if the party be preſent in the court he may be fined, and that 

' > "9p ag if he be abſent, and have a certain time and place appointed 

Oates on him for the taki f the oath before a juſtice of peace, and 
$ Coke 38. im for the taking Of the oat ore a juſtic P 5 

Ld Raju, 69. have alſo expreſs notice of ſuch appointment, and be preſented 

138. at the next court, for having refuſed to take it accordingly, 

he may be amerced. Alſo it ſeems, That in either caſe he 

may be indicted either at the ſeſſions of the peace, or before 

Juſtices of oyer and terminer, And it is advifable in all plead- 

ings in any action concerning ſuch a fine or amercement, and 

in all indictments for ſuch refuſal, eſpecially and expreſly to 

ſet forth the manner of every ſuch election, appointment, 

(«) x Mod, 24. notice, and refuſal, and (a) before whom the court was holden. 

(5) s Mod 96. And it hath. been adjudged, That it is inſufficient to ſay in 


general, that the party was (% debito modo eletius, or legitine * 


elecius, 


OY 


ner perſons duly choſen conſtables may be puniſhed for te- 
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eleus, or that he had (a) notice thereof, without ſetting forth (-) Alen 58. 
the ſpecial circumſtances of ſuch notice, &c. Alſo it is (4) 5 Mod. 96. 129, 
ſaid to have been adjudged, That an inditment for not finding 130, on : 
a ſufficient perſon to ſerve the office of conſtable, without Vide ſup. f. 66, 
ſhewing that the party refuſed to ſerve it himfelf, is ſufficient, 11 K-b. 416, 
and it is ſaid not to be ſufficient to ſhew, That a man was pre- Vide s 
ſented and returne to be a chief pledge, without ſhewing that 2 Stravze, 920. 
there were other inferior pledges. | — 7 
413. 11 Mod. 215. 12 Mod. 280. Sefl. caſe, 480. Saund. 290 


Sect. 47. As to the fourth particular, viz. What remedy 
perſons having a right to be conſtables, or to be diſcharged, 
may have to be admitted into or reſtored to their office or diſ- 
charged of it; it ſeems clear at this day, That the court of 
| king's bench, having the ſupreme control of all inferior juriſ- 
ditions, may upon the complaint of any perſon apprehending 
himſelf to be unjuſtly aggrieved in any ſuch reſpect, award a 1 R. Ab. 333 
writ to the judge of the court, thereby Ig to 2 2, 
ſwear, reſtore, or diſcharge the party as the caſe ſhall be; con. 1 Bulſt. 
whereupon, if ſuch judge do not obey ſuch writ, nor an alias 154. 
and pluries to the ſame purpoſe, or return a ſufficient cauſe to 
the court to juilify his not obeying it, the court will at laſt 
award a preremptory mandamus. 


Sect. 48. Alſo it hath been holden, That a perſon duly : Jones 212, 
choſen conſtable at a court- leet, and refuſed to be ſworn by 
the ſteward, may be relieved by the ſeſſions of the peace. 
But this point ſhall be more fully conſidered in the next ſec- 
tion, 


: $2, 49. As to the fifth particular, vis, What power Salkeld175-176, / 
Juſtices of peace have in relation to theſe matters, it is obſerv- eg 4 


able, That the conſtable being a principal peace officer, and it , Bult. 774. 
being neceſſary for the preſervation of the peace, that every Aleyn 78. 
vill ſhould be furniſhed with one; the juſtices of peace have, Belt. f. 366, 
ever ſince the inſtitution of their office, taken upon them as 314u 180. 
conſervators of the peace, not only to ſwear conſtables which Strange 7984 
have been choſen at a torn or let, but alſo to nominate and 1050, 
{wear thoſe who have not been choſen at any ſuch court, on LR -_ 
the neglect of the ſheriffs or lords to hold their courts, or to 174, 
take care that ſuch officers are appointed in them. Allo it 
ſeems, That ſuch juſtices have always uſed for good cauſe to 
diſplace ſuch officers which have been ſo choſen and ſworn by 
them, and this power of juſtices of peace having been con- 
firmed by the uninterrupted uſage of many ages, ſhall not now 
be diſputed, but ſhall be preſumed to have been grounded on 
ſufficient authority. And ſome have carried this point ſo far, 
as to allow the juſtices at their ſeſſions to ſwear one who was 

H 4 „ choſen 
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ehofen at the leet, and unduly rejected by the ſteward, who 
had ſworn another in his place (4). | 


104 


(4) A conſtable was choſen at a court- let, and after warde ſworn in before a ſingle juſtice of the peace, 
Upon motion for an information, the court held it to be a good ſwearing, Strange 1149. 2 Hale 88. 
© Tedices of the peace may appoint a conſtable even in a privileged place, where there has been none for 
thy years before, and proceed againſt him for not taking the oath, In the hamlets about the Tower 
they choſe five where there was formerly but one, and it was held they might do ſo. For though 
originally conſtables were choſen in leete, yet being officers whoſe duty it is to keep the peace, the 


Juſtices may chuſe them in caſes of neceſſity. Caſe of the conſtable of Holmly, 1 Bac. Ab. 439. 


Strange 446. Seft. 50. However it is certain, That juſtices of peace had 
and the books power to nominate and ſwear conſtables on the default of the 


— — torn or leet, before the ſtatute of 13 & 14 Car. 2. c. 12. 


For the caſes in ſ. 1 5. and therefore, that they have ſuch authority in ſome 
which a con caſes not mentioned in that ſtatute, which reciting, “ That 


— om the laws and ſtatutes for apprehending rogues and vagabonds 


actions, had not been duly executed, ſometimes for want of officers, 
Vide 1 Jac. 1. by reaſon lords of menors do not keep court - lets every year 


- Ht i for the making of them,” doth enact, „ That in caſe any 


2. 6. 44 Ante © conſtable, headborough, or tithiugman, ſhall die or go out 
P. G1, 62, 6 of the pariſh, any two juſtices of peace may make and ſwear 


——j “ a new conſtable, headborough, or tithingman, until the ſaid 


of his office, 4 lord ſhall hold a court, or until next quarter ſeſſions, who 
Vide 27 Geo. 2. 4 ſhall approve of the ſaid officers ſo made and ſworn as aſore- 


_ —— ſaid, or appoint others, as they ſhall think fit; and if any 


Vide 18 22 „ officer ſnhall continue above a year in his or their office, 
C 19, An"! <« that then in ſuch caſe the juſtices of peace in their quarter 


33 ſeſhons may diſcharge ſuch officers, and may put another fit 


2 Geo. 2. c. « perſon in his or their place until the lord of the ſaid manor 
. . . «© ſhall hold a court as aforeſaid (5).” 


(5) But juſtices even in ſeſſions are not empowered, by the force of this ſtatute, to diſcharge eon · 

; gabi choſen and ſworn in at the court-leet. Strange 798. and the ſtatute muſt be ſtrictly pur- 
ſued by the ſeſſons, and therefore an appointment in the ditjundtute “ for a yeor, or until others were 
choſen,” was quaſhed, Strange 1050. So alfo the court will giant a quo warrant againſt a con- 
ſtable elected at a veſtry and ſworn in at the ſeſſions under this ſtatute; for prima facie the right of 
appointing is in the leet, ani the ſeſſions bave no power if there has been no oefault, Strange 1213. 


Douglas 636. Fitzgibbon 192. 


Lay 
- 


Inft, 261. As To the fifth general point of this chapter, viz. What 
tom. 213. kind of offences are inquirable in the ſheriff's torn, I ſhall premiſe 
the following obſervations.—Firſt, That it is no certain rule, 
that ſuch offences as are omitted in 18 Edw, 2, concerning the 
view of frank-pledge are not within the juriſdiction of the 
F. Torn, 5, torn or leet, —Secondly, That offences made treaſon or felony, 
Infra f. 53. or in any other manner, having a reſtraint by ſtatute ſuper- 
added to that of the common law, are not inquirable here in 

reſpect of any ſuch ſtatute, but only as offences at the common 
law; for that the juriſdiction of theſe courts is wholly confined 

- offences at 1 law.—Thirdly, That no offence what- 

oever is cogniſable in any ſuch court, unleſs it aroſe ſince the 
— holding of the laſt court.” „ 
OFFENcEs 
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OrrExncks inquirable in this court are either, Capital; or 
Not capital. The capital offences are either Treaſons or 


Felonies. 


Set. 51. And fiſt as to treaſons. It is ſaid in (a) ſome (e) Crom. 213. 
books, That the ſheriff in his torn may inquire of them all 2 Sher, . 
in general, and in (6) others, that be may inquire of all which 1 8.6. 7, 
are not againſt the king's perſon ; but I can find no reaſon Qu. Bro. Leet, 
given for this diſtinction; and ſince it is a general rule, That —5 n 
offences are inquirable in this court, in reſpect of their being (ej Kee = 
of a publick nature, on which account the loweſt offences 2 Kitchen, 3, 
againſt the king, as (c) mortmains and purpreſtures, and ſuch gu my 1 
like, are inquirable in it, it ſeems ſtrange, That the higheſt 6 H. — 2 
ſhould be exempted. However, it is (4) clear, That the ſheriff . 
has no power to inquire of any offence made treaſon by 
ſtatute, as of a treaſon, but only as it was an offence at com- 


mon law. 


Sect. 52. Secondly, As to felonies, It is alſo generally 
ſaid in (e) ſome books, That the ſheriff in his torn may inquire (.) 10H. 6. 2. 
of all kinds of felonies, and in (J) others, That he may in- goon $2 1% 
quite of all except of the death of a man, or rape. Of the Dalt. Sher, 392. 


firſt of which it is ſaid, That he cannot inquire, becauſe it is (Not 6. 44+ 
4. 22, 


offence, and the danger to the publick from ſuffering ſuch of- as 


minſter 2. c. 34. by which it is enacted, „ That he who nog 115 | 


_ 25 made a treſpaſs only), it ſeems that it would have reſtored 1 1.12 &. 
N b . * . . . Hal 0 
"NY the juriſdiction of the ſheciff's torn over it as a felony, becauſe en. a 


then it would have been a felony by the common law again; 


but now it being a felony only by the ſtat 1 
as a treſpaſs 1 this 5 bom R W 


OFFENces not capital inquirable in the ſheriff's torn; are 


either, Such as amount to an actual treſpaſs; or Such a2 
do not amount to ſuch a treſpaſs. | 


Seer. 53. And firſt, as to ſuch offences amountin | 
* 5 Z to an () 8 k. 4 6. 

actual treſpaſs, it is agrecd, (a) That an aſſault and battery is Pe- 253, * 
inquirable | f. Z. 18. 
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18 E. 2, View inquirable here if there be any bloodſhed in it, but otherwiſe 
of 1 not; becauſe in ſuch caſe it is not looked on as a common 
__ > grievance, but as an injury to a particular perſon, 

(4.48. 6. 1, Seft. 54, Secondly, That all (a) affrays are alſo inquirable 
3. 1 here, for that they are in terrorem populi, - 


Leet, 16. a i 
Ga.” Sec. 55. Thirdly, That the common (5) breaking of 
. Leet. 26 hedges, walls, or dykes, may alſo be inquired of in this court, 


22 E. 4,23 but not the breaking of any particular hedge, for that it is no 
Tinch 2. common grievance, 


ect. 56, Fourthly, Alſo it is commonly ſaid, that all 
(ch Dale. Sher, (c) pound breaches may be inquited of in this court, as being 
394- common grievances, in direct contempt of the authority of the 
Kitch, Len, law, by which pounds are provided for the legal detainment 
1 of diſtreſſes till they ſhall be delivered by due courſe of law. 
OrrExcks under the degree of capital, not amounting to 
an actual treſpaſs, and inquirable in this court, either imme- 
diately concern the king's intereſt, or do not. 


Sec. 57. As to thoſe which immediately concern the king's 


6% Dult. Sher, intereſt, it ſeems to be agreed, That all (d) purpreſtures or 
93. incroachments upon the king, and (e) alienations in mort- 
6 Kitch. 23» main, and (/) ſeiſures of treaſure-trove, or of (g) waifs or (g) 
| Bn, 40, ſtrays, or goods (g) wrecked, belonging to the king, may be 
kd. 2. View inquired of in this court. But it ſeems (5) queſtionable, 
of joe 11g Whether a preſcription in a court-leet to inquire of the ſeiſure 
0 e. ol ſuch things belonging to the lord of it, being a ſubje&t, be 
Dalt, Sher. 393- good or not, ſince it is againſt the general (i) rule of the law, 
San _ for the court-leet to take conuſance of treſpaſſes done to the 
1 3 private damage of the lord, becauſe that would make him his 
aym. 160. own judge. : 


H, 4+ 8. 
N 8:2. 58. As to offences of this kind, which do not im- 
(4) R. 3. 1. mediately concern the king's intereſt, it ſeems to be a general 


4+ 1900 (k) rule, That all common nuſances are indictable in this 
1 R. Ab. 542, court; as all annoyances to common bridges or highways, () 


42, 843 · bawdy-houſes, &c. and alſo all other ſuch like offences, as (n) 


2 ſelling corrupt victuals, or expoſing them to ſale, (n) breaking 
. Leet, 1. the aſſize of beer and ale, neglecting to hold a (0) fair of 
— _ market in purſuance of a grant or preſcription. Alſo it ſeems 
(%) 2 laſt. 72. that the keeping of (p) falſe weights or meaſures is indictable 
4. 4 24 in this court, whether it appear that they were actually made 


af. 262. uſe of or not: Alſo it is ſaid, That all common diſturbers of 


05 Gre 212. the peace may be here indicted, as (4) barrators, common (9) 


us 3 ſcolds, (4) eves-droppers, and alfo all common oppreflors, as 


| pledge, Con. Kitchen 13, Dalt. Sher. 395. (g) Kitchen, 11. Hobart, 246, 
| | . uſuren, 


Ch. 10. or Turf SHERIFFs TORN: a 


Ke. and alſo all (5) dangerous and ſuſpicious per- («) Crom, ar2. 
1 — - or thoſe who go abroad in the night, 
ſleep in the day, : 

:Gble means to live by, &c. And alſo all (c) Kitchen 11. 
. wg = court who ſhall make default, &c, And (d 2 — 
alſo all thoſe who ſhall levy a hue and cry without cauſe, ot 324. : 
ſhall neglect to levy one where. they ought, or to purſue one 6K, 02 
rightly levied. 


Sag. 59. Allo (e) it is ſaid, That every vill within the 6) Kleben ug, 
precinct of a torn, is indictable in it for not having a pair of See the next 
ſtocks; and ſhall forfeit five pounds, chapter, . 


$24. 60. Alſo by ſtatute, many other offences are in-(F) Kitchen 13. 
quirable in this court, N it would be too long to enumerate . Abr. 
in chis place (6). : | © (6)Theaſtize of 

bread, under 3 Geo, 3. is not within this juriſdiction, 4 Burr, 186t, 

Sect. 61. But it hath been (g) reſolved, That a man can- (g) 1. R Abr. 
not be amerced in a court-leet for ſurcharging a common, 5 
becauſe this only concerns the private intereſt of the inba- 
bitants. 


Se. 62. Vet it hath been (5) holden, That if there be a (3) 2 K. abr. 
by-law made in a court-leet, in purſuance of a cuſtom to 542. | 
make by-laws, that no one ſhall receive a por man to be his Lane 55, 58. 
tenant, who ſhall be chargeable to the town, under a certain : 
penalty; and afterwards an inhabitant offend againſt ſuch by- 
law, he may be preſented at the court-leet and compelled to 
pay ſuch penalty, But if ſuch by-laws be valid, it ſeems 
clear, That they depend entirely on the cuſtom; and are not 
binding of common right; for that the court-leet, as ſuch, 
hath nothing to do with ſuch matters of a private nature: And 
how far any ſuch court may receive from a ſpecial cuſtom, a 
new collateral power of a different nature from what naturally 
belongs to it, may deſerve to be conſidered ; but it (i) ſeems, *i) 11H. 7. 14. 
That of common right any court-leet with the aſſent of the 21H. 7. 40. 
tenants, may make by-laws under certain penalties, in rela- — . 5 
tion to matters properly within the conuſance of ſuch court, Kitchen 45. 
as the reparation of the highways, &c. Allo there (4) ſeems ** 
to be no doubt, but that by cuſtom, a coutt- baron may make . oy 
by-laws, for the well regulating of commons and ſuch like Kitchen 78. 
private matters; and therefore where a court-leet and baron 
are holden together at the ſame place, as they uſually are, it 
feems, That what is tranſacted therein in relation to publick 
matters, ſhall be applied to the (1) juriſdiction of the court- 


leet, and what is done in relation to private matters, ſhall be Che. 
intended to be done by the 3 , (a, 6, 


Seer. 63. As to the ſixth general point of this chapter, viz. 
Withia what 


place offences indictable in the ſheriff's torn muſt 
riſe, 


1. 
R. Abr. 23. 
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(a) Dalt Sher, Ariſe, it ſeemeth that it is not material, whether ſuch (a) of. 
285. fences did ariſe within the hundred in which the torn is holden, 
Finch 241, 24. or not; for though the ſheriff ought to hold his torn in every 
eis. particular hundred, yet it ſeems, That in each of them he 
N holds it for the whole county; and it is certain, That he 
hath a general juriididtion throughout the whole; yet it ſeems, 
That the jurors ſhall not be charged on their (6) oaths to 
preſent any offences, but thoſe ariſing within their particular 
Alſo it is provided by the ſtatute of Maribridge, 


(4) Crom. 212. 
Dalt, Sher, 388, 


(e) 2 Inſt, 120. hundreds. 


122. c. 10. That thoſe who have tenements in different (c) hun- 

dreds, ſhall not be compelled to come to any torn, but on) 
4) 1 R. Abr. wry Gaga 
— in the bailiwick wherein they ſhall be 8 Alſo it (4) 
C:om. 212, ſeems clear, That no offence ariſing within the precinQs of a 


8 14 leet, is inquirable in the torn, unleſs there hath been a negled 


Dalt, Sher, 395, to preſent it in the leet : But after ſuch a negleQ it ſeems the 
396. better (e) opinion, That it is inquirable in the torn, left 


3 Keb. 23% otherwiſe there ſhould be a failure of juſtice, Yet it ſeems 
(e) 10 H 4. 4+ , - "7 
12 H. 7. 18. certain, That in pleading you (/) cannot juſtify the proceed- 
310 {$a | ings of the ſheriff's torn againſt any offence ariſing within a 
C. Jac. 584, | leet, without expreſly alledging that the leet had neglected to 
551, inquire of it; for that ſuch a negleR is not to be preſumed, 
Con, 4 Inft, where it doth not appear. 
m_ . 

Ie. 1. ; 
Es Sect. (4. As to the ſeventh general point of this chapter, 
2 Inſt. 3879. viz. By what jurors, and in what manner, indictments in the 


c 2 1 — ſheriff's torn ought to be found, it is enacted by the ſtatute (7) of 
deere ln erb Weſtminſter 2. c. 13. That the ſheriff ſhall take no inqueſt 
Joquiſitions as ( either ex efficio, or by virtue of the king's writ, but by 
are foundation cc twelve lawtul men at the leaſt, who ſhall put their ſeals to 


& ſuch inquiſitions;“ and the ſame is alſo provided as to bailiffs 


* 


for im priſon- 
ment, and not 


inquibtions for of franchiſes. 
offences where 
che party cannot be apprehended, 4 Burr. 1361, - 


Sea. 65. In the conſtruction of this ſtatute it hath been 
holden, That if there be more than twelve jurors, and all 
agree to the inquiſition, all muſt ſet their ſeals to it; but that 
it is ſufficient, if twelve of them only agree, for thoſe twelve 
to ſet their ſcals. 


Dalton's office 
ot ſheriff 389. 


Se, 66. And it is farther enacted by 1 Rich. 3. c. 4 
* 'That no officer return or impanel any perſon to be taken 
or put in any inquiry in any ſheriff's torn, but ſuch as 
* be of good nme and ſame, and having freehold to the 
« yearly value of 20s, or copyhold to the yearly value of 
% 265. 8 d. on pain of 40s. &c, And that every ſuch in. 
6 —_— before any ſheriff in his torn otherwiſe taken, ſþall 
« be void.“ | 


8.5. 


1 — wil” | 
7 : uu 1 4 ” 
1 a * * "» C 4 
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Set. 67. And note, That courts-leet ſeem to be, within z 55. 
the letter of the (aid ſtatu:e of Weſtminſter the ſecond, and 85. 
are ſaid by ſome to be within the equity of the ſaid ſtatute of 
1 Rich. 3. but this ſeems queſtivn-ble; for it is ſaid, by ſome 
books, I hat any petſon happening to be preſent at a court- 
leet, or to be riding by the place where. it is holden, may for 7 H. 6. 1 
the want of jurors be compelled by the ſteward to be, ſworn, 22 7 — 
whether he be reſident witbin the precincts of the leet or not; 1H. 7. 4. & 
by which it ſeems to be implied, That any perſon whatſoever * 
is capable of being put upon the jury in a court-leet.' 5 


Sect. 68. And to prevent the altering or imbezzling of any a Iod. 3. 
ſuch indictment, it is erated by (8) 1 Edw. 3. ſt. 2. c. 17. — 
« That the ſheriffs and bailiffs of franchiſes, and all other (3) Phi a 
6 that do take indictments in their torns or elſewhere, where relates to ſoch 
« indictments ought to be made, ſhall take ſuch indictment —— 
« by roll indented, whereof the one part ſhall remain with livered over to 
« the indictors, and the other part with him that taketh the in- — Q 
« queſt; ſo that the inditments ſhall not be imbezzled, as ** — 
« they have been in times paſt; and ſo that one of the inqueſts meaning of it, 
© may ſhew the one part of the indentute te the juſtices, when and therefore 


| | not neceſſary to 
© they come to make deliverance.” | be —5 


nor is it neceſſary that they ſhould be ſcaled, 4 Burrow 1861, 


$:. 60. And there is no doubt, but that this ſtatute ex- 2 Hale 71, 
tends as well to courts-lcet, as the ſheriff's torn. e ad. #4 


S222. 70. Alſo there are many particular cuſtoms and Keie, 
uſages in relation to the taking of indictments in theſe courts ; 148. 
but it ſeems to have been anciently the moſt general courſe, to — Sher. 388, 
impanel not only a grand jury, but al'o a jury of twelve men, 8 
which was commonly called the petit jury; and that all of- Keitwood 66. 
fences were firſt preſented by the, headboroughs, and the pre- 9 I. 6. 44: 

Wh {<oiments aflicmcd by the petit jury, before they were brought 
the grand jury ; However it ſeems, That no exception can 


141. 


. 2 be taken to any ſuch indictment, in reſpect of the non- ob- 


ſetvance of agy ſuch cuſtom or uſage; for that no averment lies 


a gainſt the acts of a court of record, and every judge of ſuch 


court ſhall be preſumed to at according to the rules of it. 
Seer. 71% What is above ſaid concerning indictments taken 2 Hile 69, 

before the ſheriff in his tory, is to be intended of ſuch only as C. Elis. 377, 

are taken before him ex officio ; for that he is teſtrained to take 

any ſuch indictment, by virtue of any writ or commiſſion b 

28 Edw. 3- c. 9. Which reciting that the people had ſuffered 

many miſchiefs, for that ſheriffs of divers counties, by virtue 

of commiſſions and peneral writs granted to them at their own 

ſuit, for their ſingular profit to gain of the people, had made 

aud taken divers inqueſts, to cauſe to indict the people at their 


will, 


116 or Tur SHERIFFs TORN, RR. 2. 


will, and had taken fine and ranſom of them to their own uſe, 


and had delivered them; whereas ſuch perſons indicted were 
not brought before the king's juſtices to have deliverance; 
doth thereupon enact, for to eſchew all ſuch miſchief, . That 
« all ſuch commiſſions and writs before made, be utterly re- 
« pealed, and that from thenceforth no ſuch commiſſions not 
* V. B. 92. «© writs ſhall be granted,” | xg 
N To Se. 72. Yet it ſeemeth not to be clearly ſettled, Whether 
Salkeld 1. by virtue of this ſtatute, all ſucb writs and commiſſions, and 
3 Inſt. 388. the proceedings thereon, be made wholly void or not. 


Summary x73. Ce. 73, As to the eighth general point of this chapter, 
- 77. viz, In what manner indictments in the ſheriff*s torn are to 
. 388, be proceeded upon, it is recited by 1 Edw. 4. e. 2. That 
329. many of the king's people by inordinate and infinite indict- 
3 Mod. 235, ments and preſentments of felonies and other offences, taken 
ch. 29, ſet, 20, before ſheriffs at their torns, or law-days (which were often- 
24 times affirmed by jurors 2 no conſcience, nor any free- 
hold, and often by the iff's menial ſervants), had been 

arreſted and impriſoned, and conftrained to make grievous fines 

and ranſoms, after which they had been enlarged out of priſon, 

and the ſaid indictments and preſentments imbezzled and 
withdrawn.” And thereupon it is enacted, ©* That all in- 

, dictments and preſentments before any of the king's ſherifis 

« in his counties, except in London, their under-ſheriffs, 

6 clerks, bailiffs, or miniſters at their torns or law-days, 

«« they, nor any of them, ſhall have power to attach, arreſt, 

« or-put in priſon, or to levy or take any fine or amerciament 

« of any perſon ſo indicted or preſented, by reaſon of any 

« ſuch indictment or preſentment, but that the ſaid ſheriffs and 

« ynder-ſheriffs, clerks or bailiffs, and their miniſters, ſhall 

deliver all ſuch indictments and preſentments to the juſtices 

« of peace at their next county ſeſſions, on pain of 40 J. And 

ce that the ſaid juſtices of peace ſhall have power to award 

& proceſs upon all ſuch indictments and preſentments as the 

os 1 doth require, and in like form as if the ſaid indiments 

* and preſentments were taken before the ſaid juſtices of 
« peace; and alſo to arraign and deliver all ſuch perſons ſo 
, indicted and preſented before the ſaid ſheriffs, &c. And 
« ſuch perſons which ſhall be indicted or preſented of treſpaly 
« ſhall make ſuch a fine as ſhall ſeem lawful by their diſcre- 
« tions. And the eſtreats of the ſaid fines and amerciaments 
& ſhall be inrolled, and by indenture be delivered to the faid 
6« ſheriffs, under-ſheriffs, their clerks, bailiffs, or miniſter), 
« or ſome of them, to the uſe and profit of him that wi 
$*« ſheriff at the time of ſuch indictments or preſentment 
* taken. And if any of the ſaid ſheriffs, their under-ſherif 
« glerks,' bailiffs, or their miniſters, do arreſt, attach, E 


D 
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«in priſon, or cauſe any fine or ranſom to be taken, ot levy 
« any amerciament, of any perſon ar perſons ſo indicted or 


« preſented, by reaſon or colour of any ſuch indiftment or 
« preſentment taken before them, at their torns or law. days 


« above rehearſed, before that they have proceſs from the ſaid 
« juſtices of peace, or eftreats delivered out, of the faid in- 
« dictments or pteſentments ſo brought, delivered, and pre- 


« ſented to them, that then the therifts which ſo do, ſhall for- 
« feit an hundred pounds,” 


Seft. 74. It is obſervable, That by the words of this 2 Hale 70, 7. 
ſtatute, juſtices of peace may award proceſs on any ſuch in- 345 © * 
diamenis, in like manner as if they had been taken before , E. 4. 31. 
themſelves; and yet it is clear, Thar if the ſheriff's torn had F. Torn, 3 
no authority to take the inditment removed before ſuch \ 
juſtices, they have no power to proceed upon it, as they might 
have done, if it had been taken before themſelves; for the ; 
ſtatute in giving them ſuch power to proceed upon indiftments 
in the ſheriff's torn, muſt be intended to mean ſuch only as 
were there lawfully taken, not thoſe which-were void ab initio, 
as being taken coram non judice 3 nor is there the leaſt intima- 
tion in the ſtatute of an intent to enlarge the ſheriff's power 
in taking indictments, but the whole purport of it is to reſtrain 
him from proceeding on them. And to this purpoſe it hath 
been ſo largely conftrued, That not only the judge of the court 


is puniſhable for awarding ſuch proceſs, but alſo the officer for Gere. Low 
obeying it, e eee | 


, — \ * \ 
it Seck. 75, As to the ninth general point of this chapter, 
Ni viz. In what manner indi&menrs in the ſheriff's torn ate to 
ad be traverſed and determined; it ſeems to be (a) agreed, That () pinch 386. 
all a preſentment by (5) twelve or more in a torn or leet, of any Keilw. 52. 66, 
ces | offence within the jutiſdiction of the court, being neither 3 Modern 138. 
nd capital nor concerning any freehold, ſubjects the party to a (5) Keil, 141. 
2d | fine or amerciament without any farther proceeding, and binds 45 E. 3 26. 27. 
the RI him for ever after the day on which it is found, and admits of 
ens RI 10 traverſe (6) to the truth of it; but (e) ſome ſay, That the (c) Fr. Bar. 271, 
; of Party may have a writ of falſe preſentment againſt the jurors, Keilw. 66. 
1s (0 | the ſame day on which the indictment is found; yet it ſeems #” Ed, 3. 28. 
And agreed, That no inflance can be ſhe un of any ſuch writ being 
ſpaly actually brought, But if the preſentment concern the party's , 
iſcre- life or (4 freehold, as if it charge him with not repairing ſych (4) ; H. 9. 
nents a highway, which he is charged to be bound e, Ke B. Trav. 111 4 
e (aid tenure of his land; it ſeems dear, Thar he may tetggwe it 3 
iſterz, into the king's bench and travetſe it; but not if it reſy * 
t un charge his perſon, as for digging a ditch in the Highway, ot 32 
ments * cutting the branches of bis trees hanging over it, &c, "Og 
denk. Alſo it 0% ſeems, That a wan may in like manner traverſe an. 7 A 
or po | e SEMI! UN 02 13 ar DIEM 


indict- 
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indictment of an offence wholly out of the juriſdiction of a 
court-leetz as of an affray or nuſance done out of the precin& 
of it, or of the non-appearance of a perſon at a leet, who 
lives out of the precinct of it. But if the affray or nuſance 
were within the precin& of the Jeet, it ſeems, That no one 
can traverſe it in reſpect of his own not living in it; and that a 
perſon who lives within the precinct of a leet, ſhall have no 
traverſe to a preſentment for not appearing at it (9). 


(9) Sed qu, If it may not be removed and traverſed, or if an action may not be ſupported for levy. 
ing any fine or amercement, where the party has not been ſummoned nor had any opportunity of 
anſwering 7—lf a fine in a court leet be unreaſonable, it may be avoided by plea and judgment of 
the court; for the judges ate to determine the reaſonableneſs of the fine. 11 Co. 44. 


Vide the caſeof G27, 76. But it ſeems certain, That at this day neither 
Sir George the torn nor leet have any power to try any traverſe whatſoever, 
ooke . | » 2 , 
verſus Elliot, a8 hath been more fully ſhewn, Se. 1 3 But it is certain, 
3 Burrow 2859, that the juſtices of peace may by force of the abovementioned 
Palin. ſtatute of 1 Edw, 4. try a man indicted of felony before the 
ſheriff in his torn : Alſo it ſeems, That they may try a perſon 
upon any other indictment in the torn, which is traverſable at 
common law; but that they have no power to take any traverſe 
of any other indictment ia the torn ; for that the words of the 
ſtatute ate only that they may award proceſs on any ſuch in- 
dictments, as if they had been taken before themſelves, and 
alſo arraign and deliver the perſons indicted, which muſt 
be intended of thoſe indicted of felony, who only are ſaid to 
be arraigned, and that perſons indicted of treſpaſs ſhall make 
fines, &c. by their diſcretion, without ſaying, that they ſhall 
be tried; by which it ſeems to be implied, That perſons ſo in- 
dicted ſhall be fined, as they uſually were before in the torn, 
and ſtill are in the leet, and that in ſome caſes without any 
farther trial, as is more fully ſhewn in the precedent ſection. 


For the ſheriff's oath of office, vide 3 Geo. 1,c. 15, For the manner of paſſing his accounts,- 
3 Geo. 3. c. 15, 16. And for further particulars, vide Impey's Office of Sheriff, 


CHAPTER THE ELEVENTH. 
or Tus COURT-LEET. 


4 Comm. 270, Court-leet is a court of record, having the ſame juril- 
n. dition. within ſome particular precinct, which the 
| eriff's torn hath in the county. And therefore ſince it hath 

(«) Se. 45, Ee. been ſhewn in the precedent chapter, at what (a) time and 
in what place the ſheriff's torn is to be holden, and what per- 

2033588. 10, &c. ſons owe ſuit to it, and what (5) authority the judge of it hath 
de) Sed. 13, æc. in relation to his proceeding on (c) indiò ments, and alſo in 


relation 
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relation to (a) fines and amerciaments, and the (5) appoints () Sea. 27, Se. 
ment of conſtables; and having alſo ſhewn what (c) kind of (+) Se. 33, æc. 
offences ate inquirable in this court, and within what (d) place 75 — $1 — 
ſuch offences muſt ariſe, and by what (e) jurors, and in what (ej Sed. 65, &c. 
manner indictments in it are to be found, and in what manner 
they are to be (7) proceeded upon, traverſed and determined ; ( f)Se&, 74,&c 
and ſince the court-leet hath regularly the very ſame juriſdiction 
with the ſheriff's torn as to all theſe points, except in ſome 
ſpecial caſes, which have been already taken notice of in the 
chapter concerning the ſheriff's torn ; I ſhall refer the reader to 


the ſaid chapter for all theſe particulars. 


And I ſhall only conſider in this place, —Firſt, The end of : Inf yr, 72. 
inſtituting the court - leet.— Secondly, How far it exempts 22 Ed. 4. 23, 
thoſe who live within its precincts from the torn,—T hirdly, 

How far it is ſubject to the overſight of the torn, -Fourthly, 
For what cauſes it may be forfeited. —Fifthly, What ought to 

be the form of a caption of an indictment in it. i 

Sec. 2, As to the firſt point it ſeems, That anciently all 22 H. 7. 18. 
people who now owe ſuit to any court-leet were bound to come 2 lat. 71, 72. 
to the ſheriff's torn, in order there to take the oath of alle- 

giance to the king, and'to be incorporated into ſome tything, 

and for ſuch other purpoſes as are ſet forth more at large in the 

precedent chapter, Sec. 2, But it being more for the eaſe of 1 Jones 28g, 
the people, to have courts of this kind holden in their own © Coke 77. 
townſhips or manors; by degrees, grants of ſuch courts were 

obtained from the king for moſt manors and towns, not only 

by the lords of manors, but alſo by other perſons, who had Pier 30. 
no lands in the places for which they obtained ſuch grants. 
And for a recompence to ſuch grantees, for the charge and 
trouble they were ſuppoſed to have been at in procuring ſuch 
grants, it was uſual for the inhabitants, who had the benefit 
of them, to agree to pay a certain ſum of money, called Ca- 13 H. 4. 9. 
patage, or certum letæ, Fc, at every ſuch ———_ and for 11 Coke 42. 
the non-payment of this duty or refuſal to preſent it, ſuch ! R. e 47 
| rg may preſcribe to amerce the defaulters, and to diſtrain , Baer oaths.” 
or the amercement; but no ſuch preſcription ſhall be allowed 
for any other matter whatſoever of a private nature, / 


Se. 3. As to the ſecond point, viz. How far a court-leet + 
exempts thoſe who live within the precincts of it from the (e] Dalt. Sher, 
torn, it ſeems to be a general (g) rule, That no man can be 1 04, 23 
within two leets at the ſame time, and in the ſame reſpect; 6 Coke 15 
from whence it follows, That he who reſides within the pre- 18 fl. 6. 13. 
einéts of a leet, the lord whereof doth duly hold his court, C. — 
cannot be compelled to come to the torn, or any other ſuperior Po? c. 10. | 
leet, for the taking the oath of allegiance, or any other ſuch Sed. 1%. 
like purpoſe, which may be as well anſwered by bis attendance r“ 

Vor. II. . I at 1 R. Abr. 54% 5 


114 
(a) Keile. 141. 


142. , 
2 R. Abr. 203, 


(5) C. Jac. 583. 
Raymond 204. 

C. Car. 75. 76, 
See chap. 10. 


ſea, I2, 64. 


fe) Finch 246, 
See e. 10. ſect. 


4. 
Dalt, Sher. 387. 
391. 


(4) C. Jac, 584+ 


(e) 2 R. Abr. 
203. 
Finch 246. 


(f) Co. Lit. 
277%» 

Ki chen 33. 
C. Jac, 155. 

9 Co. 50. 

2 R. Abr. 155, 
11 Ed. 4 1. 

2 H. 7. 11. 

(g Jon. 284, 
2 148. : 
152. 

(5) Kitchen 23. 
(i) 1 ſones 283. 


() F. Leet, 12. 


8 125.698, 
o. 573» 
Gas: 73» 5741 


x Jones 283. 
(/) C. Elis. 698. 
Moor 607. . 


(n) Kitchen 13. 
Carter 29. f 
Con. Moor 573, 


(n) Vide ſup. 
c' 10 ſeth. 9. 
Salkeid 195 


or THE COURT. LEE T. 


at bis own leet, Vet if ſuch private leet have not the general 


juriſdiction of the torn, but be (a) ſpecially. granted for two or 


three articles of it only; it ſeems, That the inhabitants with- 
in its precin& muſt attend the ſheriff's torn for all ſuch matters 
of which ſuch private leet bath no juriſdiction, Alſo it (6) 
ſeems to be a good preſcription for a grand leet (to which other 
inferior leets may be ſubordinate in the ſame manner as that is 
to the torn) to oblige the chief pledges, and a certain num- 
ber of the inhabitants of every town within its precin&, to 
appear at every ſuch grand leet, to inquire of ſuch offences as 
have not been inquired of in the inferior leets. 


$28. 4. As to the third point, viz. How far the court-leet 
is ſubject to the overſight of the torn. It is ſaid, That the 
ſheriff's torn as an (c) overſeer of this court, is to inquire 
whether the tithings be whole or no, and to preſent defaults 
that are not redreſſed in the leet, and it ſeems alſo, That it 
may of common right inquire of the concealment of offences 
inquitable in leets, and of the defaults of the lords of ſuch 
«ourts: However it (4) ſeems clear, That a preſcription to 
this purpoſe is good. And there is no doubt, but that if a leet 
be (e) ſeiſed into the king's hands, all thoſe who owed ſuit 
to it ought to come to the torn. 


S:#. 5. As to the fourth point, viz. For what cauſes a 
court-leet may be forfeited, it ſeems, That this being a 
franchiſe not intended to be granted for the private benefit of 
the grantee, but for the good of the publick, from the more 
eaſy and convenient adminiſtration of juſtice, ſhall not only 
be forfeited by acts of groſs and palpable oppreſſion and in- 
juſtice, (J) but alſo by bare omiſſions, in not making it anſwer 
the end of its inſtitution ; as in the not (g) puniſhing offenders 
in the ſame manner as the law requires, or in () neglecting to 
hold a court when it ought to be holden (at leaſt if ſuch 
neglects be often repeated, and without a reaſonable excuſe), 
or in not (i) providing an able ſteward to diſcharge the office, 
or in not taking care to have ſuch other officers, or other 
things as are neceſſary for the execution of juſtice, as conſtables 
and ale-taſters, &c. and(#) pillory and tumbrel z but it is ( 
ſaid, That a vill may be bound by preſcription to provide a, 
pillory and tumbrel, and (m) that every vill is bound of com- 
mon right to provide a pair of ſtocks, Quære. 


574. 1 Jon, 283. 


Sect. 6. As to the fifth point, viz. What ought to be the 
form of the caption of an indictment in a court-leet, it hath 
been (u) reſolved, 1. That the caption of an indictment, ad 
cur. viſ. franc, pleg. cum cur. baron, &c, is good; for that the 
words cum cur. baron, ſhall be rejected; and it cannot but - 


Bk. 2. 


Cb. 12, or ARRESTS xy yarvate PERSONS, 
intended that the indiment was taken by that court, which 


alone hath the colour of authority to take it. 


2. That the not ſetting forth in the caption, g.1ke19 200. 
— 4 Burrow 
I 


Seat. 7 n the 
whether ſuch court be holden by grant or preſcription, is h 


by the multitude of precedents, 


* 
fs of both the Torn and Leet hath of late years declined, and fallen, in general, vpon 
2 ns, Sir W. Blackſtone, Theſe courts indeed were very properly adapted to the cuſ- 


the quarter ſeſſions. 
toms, manners, genws, 


juriſdictions, vary in the courſe 


and progreſs of time, as the government and 
take a different turn and fall under different circumſtances, Ld, Mansfield, 


CHAPTER THE TWELFTH. 


or ARRESTS By PRIVAT Z PERSONS, 


courts which have juriſdiction over criminal. offences, 
I am now to ſhew in what manner offenders are to be pro- 


ceeded againſt by ſuch courts, 


And in order hereto I ſhall conſider, Firſt, How they are to 
be apprehended. Secondly, In what manner and in what 
caſes they are to be bailed. Thirdly, In what caſes and in what 
manner they are to be committed to priſon, Fourthly, How 
far they and their aſſiſtants are puniſhable for an hindrance in 
bringing them to publick juſtice. 

As to the firſt of theſe points I ſhall conſider, In what 
manner ſuch offenders are to be apprehended by private per- 
ſons, In what manner by publick officers ; and In what caſes 
it is lawful to break open doors in order to apprehend them, 


As to arreſts of ſuch offenders by private perſons, I ſhall 
examine, Where arreſts of this kind are commanded and 
injoined by law, Where they are permitted by law; and 
Where they are rewarded. 


1 AVING thps endeavoured to ſhew the nature of the 


Seft. 1. As to the firſt point it ſeems clear, That (a) all (4); Taft. 53. 


ummary$ 
: Hale qeh, 


perſons whatſoever who are preſent when a felony is committed, | 
or a dangerous wound given, are bound to apprehend the of- 


fegder; on pain of being fined and impriſoned for their 4 c. Is 


neglect, (5) unleſs they were under age at the time. 
(5) F. cor. 395. 2 Hale 95, 76 


Sea. 2. And for this (c) cauſe, by the common law, if any 
homicide be committed, or dangerous wound given, whether ; 


+ 1 Leon, 107. 


4 Taft. 183. c. Car, 252, Leon, 207. | ' _. 53, 425- Con 
$ | 3 * F. Cor. 238, 293 wich 


and policy of a people upon their firſt ſettlement: But like all other human - 
mannets of a people 


F. Cor, 293. 
6-2 Black, 561, 
(e) Summ. go. 
Hale 73.7 5,76s 


(e) 8. P. C. 34» 


(e) Summary 90. 


2 Hale 75, 76. 
3 Inftitute 117. 
2 Inſtitute 172. 


(53 luſt. 116, 


2 Hale 99, 102. 


2 Inſtit ute 172. 
F. Corone 395» 


Crom, 178.179. 
Bracton 3. c. 1. 


(g) 9 E. 4. 26. 
_ (5)Cro. Eli. 204. 
Vide alſo 4Edw, 
officio coronato- 
(i)29 E. 3 39. 
Crompt n 179. 
2 Hale 100, ON, 


(4) 3 Inſt. 116. 


Summary 91. 


Crompton 178. 


(JB. x. e. 63. 


(m) This is not a 


of Jeofail. Cro, 


% 
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with or without malice, or even by (a) miſadventure or ſelſ- 
defence, in any town or in the (5) lanes or fields thereof, in 
the day-time, and the offender eſcape, the town ſhall be 
amerced, and if out of a town, the (c) hundred ſhall be 
amerced, | Fg 

Se. 3. And ſince the ſtatute of Wincheſter, c. 5. which 
ordalns that (4) walled towns ſhall be kept ſhut from ſun-ſet- 
ting to ſun-riſing, if the fat happen in any ſuch town by 
night or by day, and the offender eſcape, the town ſhall be 
amerced, | 

Sec. 4. And as all (e) private perſons are bound to appre- 
hend all thoſe, who ſhall be guilty of any of the crimes above. 
mentioned in their view, fo alſo are they with the utmoſt dili- 
gence to purſue, and endeayour to take all thoſe who ſhall be 
guilty thereof out of their view, upon a hue and cry levied 
againſt them, | 


Se. 5. (f) Hug and cry is the purſuit of an offender 
from town to town till he be taken, which all who are preſent 
when a felony is committed, or a dangerous wound given, are, 
by the common law as well as by ſtatute, bound to raiſe againſt 
the offenders who eſcape; on pain of fine and impriſonment, 
Alſo it (g) ſeems certain, That a man may lawfully raiſe it 
againſt one who ſets upon him in the highway to rob him. It 
is alſo enacted by the ſtatute of Wincheſter, 13 Edw. 1. c. 4. 

5) That hue and cry ſhall be levied upon any ſtranger who 

all not obey the arreſt of the watch in the night-time ; and 
(i) 21 Edw. 1. ft. 2. which was made againſt treſpaſſers in 
foreſts, chaſes, parks and warrens, ſeems to allow the levying 
thereof upon any ſuch offenders, But if a man take upon 
him to levy a hue and cry without ſufficient cauſe, he ſhall 
be puniſhed as a diſturber of the peace, 

Sect. 6. In order rightly to raiſe a hue and cry, you ought 
to go to the conſtable of the next town, and declare the fact, 
and (+) deſcribe the offender, and the way he is gone; where- 
upon the conſtable ought immediately, whether it be night or 
day, to raiſe his own town, and make a ſearch for the offender: 
And upon the not finding him, to ſend the like notice, with 
the utmoſt expedition, by horſemen as well as footmen, to the 
conſtables of all the neighbouring towns, who ought in like 
manner to ſearch for the offender, and alſo to give notice to 
their neighbouring conſtables, and they to the next, till the 
oftender be found, 

Se. 7. Alſo every (1) private perſon is bound to aſſiſt an 
officer demanding his help for the taking of a felon, or the ſup- 
preſſing an affray, or apprehending the affrayers, &. 

+ Alſo by the ſtatutes of Winton, (m) 13 Edw. 1. ſt. 2. 
c. 1. & 2. and 28 Edw. 3. c. 11. it is enacted, ** That 
% immediately upon robberies and felonies committed, mw 


—. 


. 
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« ſuit ſhall be made from town to town; and if the country 


j r for the bodies of ſuch offenders within the 
4 4 en (a), the inhabitants of the whole hundred, 
« where the robbery (5) ſhall be done, with the franchiſes, 
« being within precin& of the ſame, ſhall be anſwerable for 
« the robberies done (c), and alſo the damages. 
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Raſtal 406. 
Latch 127. 
Cro. Es. 142. 
270, 76. 
Brook Debt 103. 
Godbolt 58. 

7 Co. 6. 


2 Inſt, 569. 
1 Sid. 11. 


t Be be . Brevium 147. 2 Saund, 376, (4) Cro, Jace 187, 128, 


Velv. 116. Noy 125. Shower 94. Andr, 115, 117. Comb, 160. 16m. 


muſt be done openly, and with force and violence, 7 Co. 6. 7. Salkeld 614. Styles 
nn Cro. Jac. 496. Cro. Eliz. 754, Sed 
vide 7 Mod, 160. 157. But it is not neceſſary to be in a highway, 7 Mod. 159, in a private 


427, and not in any houſe, Moor 620, 3 Leon. 262. 


way or in a coppice is ſufficient, 2 Salk. 614, Carth. 71. Wilſon 412, 437. Ld. Raymond 829. 


11 Modern 8. Strange 1011, or on Sunday, Cro. Jac. 496, Strange 496, 


+ But theſe ſtatutes being thought oppreſſive in ſubject- 
ing the hundred to an action notwithſtanding its utmoſt” ex- 
ertions to apprehend the offender ; and alſo to force the ſur- 
rounding hundreds 2s well as the party robbed, to contribute 
their aſſiſtance for the ends of public juſtice; it is enacted by 
the 27 Eliz, c. 18.“ That the inhabitants of every hundred 
« wherein negligence, fault, or defect of purſuit and freſh ſuit, 
« after hue and cry made, ſhall happen to be, ſhall anſwer and 
« ſatisfy by the one moiety of the damages, as ſhall by force 
« of the ſaid ſtatutes be recovered againſt the hundred in 
« which any robbery or felony ſhall be committed (4).” — 
« That no hue and cty, or purfuit by the country, or inhabitants 
« of any hundred, ſhall be allowed and taken to be a lawful 
« hue and cry upon, or purſuit after any the ſaid felons or offend- 
« ers, except the ſame be done and made by horſemen and 
„ footmen,” —* That no perſon robbed ſhall maintain an 
« action upon theſe ſtatutes, unleſs he ſhall, with as ach 
convenient ſpeed as may be, give intelligence of the felony 
to ſome of the inhabitants of ſome town, village, or hamlet, 
near unto the place where ſuch robbery ſhall be committed; 
and alſo, firſt, within twenty days next before ſuch action 
brought, be examined upon oath, before ſome juſtice of the 
peace of the county, inhabiting in the hundred where the rob- 
« bery was committed, or near the ſame, whether he knew the 
« felons or robbers, or any of them; and if upon ſuch examin- 
ation it be confeſſed that he does know them, he ſhall, be- 
«« fore action brought, enter into bond before the ſaid juſtice, 
** efteCtually to proſecute the ſaid robbers by indictment or 
« otherwiſe.” | "OY 

+ To remedy alſo ſome inconveniencies in proceedings 
upon the above mentioned ſtatutes, it is enacted by 8 Geo. 


2. c. 16. © That no perſon ſhall maintain any action 


2 Vent, 21% 


( To be re- 
covered at Weſt 
minſter, in the 
name of the 
clerk of the 
peace, and for 
the uſe of the 
hugdred where 
the offence is 
committed; 
which ſuit ſhall 
not abate by his 
death or te- 
moval, 


Dyer 370. 


. Cro, Jac, 675. 


8 _ 287. 
60. nt, 8 
Clife 3. 
Raſtal 406. 
Cro, Es. 142. 
C. Car. 26 37. 


2 Salkeld 614. 


upon them, unleſs he ſhall, over and above the intelligence 


A required to be given by the ſtatute of Elizabeth, give notice 
of che robbery committed on him to one of the conſtables of 


I 3 © the 


* 


— — enero 


1 
— A — — — 
„ — 
> . — 
2 N Va tr te j 
- 


— on * 
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(o) Strange 406, 
1170. : 


ns 345 ; 
Cues 105 


109. 


; (e) March. 11. 


Cro. Car. 211. 
Noy 21. 

3 Lev. 328. 

Sid. 1 209 
(4) Wit. 10g. 
109, 113. 

G Barnes 377, 


458. 
60 Andr. 116. 


Manch. 10, 11 


1 Sid. 11. 


(E) Douglas 704. 


ad 


10 Modern 193. 


Hobart 139, 
Moor 878. 
Brownlow 156. 
Siderfin 139. 
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„ the hundred, or to ſome conſtable or officer of ſome town, 
c pariſh, hamlet, village, or tithing, near unto the place where 
& ſuch robbery ſhall happen, or ſhall leave notice (a) in writing 
& of ſuch robbery at the dwelling-houſe (b) of ſuch conſtable 
& or officer, deſcribing in ſuch notice, the felon or felons, and 
« the time and place of the _— and alſo ſhall within the 
& ſpace of twenty days (c) next after the robbery committed, 
* cauſe public notice to be given thereof in the London Gazette, 
c therein likewiſe deſcribing the felon or felons (4), and the time 
„ and place of ſuch robbery, together with the goods (e) and 
cc effects whereof he was robbed z and ſhall alſo before any ſuch 
e action commenced, go before the chief clerk, ſecondary, or 
66 filazer of the county where the robbery happened, or the 
&« clerk (f) of the pleas wherein ſuch action is intended to be 
© brought, or their reſpective deputies, or before the ſheriff of 
<& the county where the robbery ſhall happen, and enter into a 
« bond (gratis) to the high conſtable, who is authoriſed to 


< {ſupport or defend ſuch action of the hundred, in the penal 
© ſum of 100 J. with two ſufficient ſureties for ſecuring the 


& que payment of his coſts in caſe he ſhould be nonſuited, &c.“ 
+ It is alſo enacted, par. 3. That no hundred or 
« franchiſe therein ſhall be chargeable by virtue of theſe 
© ſtatutes, if one or more of the felons be apprehended within 
« 40 days (g) next after ſuch public notice given in the Lon- 
« don 4 | | | 
I It.is alſo enacted by the ſaid ſtatute, par. 11. That 
& every conſtable or officer to whom notice ſhall be given 
as aforeſaid, and every conſtable of the hundred, and eyery 
„ conſtable, batholder, headborough, or tithingman, of any 
« town, pariſh, village, hamlet, or tithing within the hundred, 
« or the franchiſes within the precin thereof, wherein ſuch 
% robbery ſhall happen, ſþall, with the utmoſt expedition, make 
© and. cauſe to be made freſh ſuit, and hue and cry after the 
<« felon or felons, on pain of forfeiting five pounds.“ 
+ But no action, ſuit, or information, ſhall be brought 
but within ſix months next after the matter or thing done, and 
in which an inhabitant of any hundred may be a witneſs. 
+ Alſo by 22 Geo. 2. c. 24. no perſon whatever (hall 
recover againſt any hundred, more than 200 /. unleſs the perſon 
ſo robbed ſhall at the time of the robbery be together in com- 
pany, and be in number two at leaſt, to atteſt the truth of the 


fame ; nor by 30 Geo. 2. c. 3. and 4 Geo. 3. c. 2. ſ. 118. un- 


leſs three perſons be preſent, if the plaintiff is receiver of the 
land- tax. 


ARRESTS of offenders by private perſons permitted by law, 
are either, By their own authority; or, By a warrant from 2 
zuſtice of peace. — Arreſts of this kind by their own authority, 


are either, In reſtect of treaſon or felony : or, In reſpect of in- 
6 | fericr 
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ferior offences .— Arreſts of this kind in reſpect of Treaſon or 
Felony, are either, for the ſuſpicion of ſuch crimes already done, 
or ſuppoſed to have been done: or, To prevent their being done. 


As to ſuch arreſts for ſuch ſuſpicion, I ſhall endeavour to 
ſhew, 1. What are ſufficient cauſes of ſuſpicion. 2. By 
whom the perſon arreſted muſt be ſuſpected. 3. Whether any 
ſuch cauſe will juſtify an arreſt, where no treaſon or felony at 
all hath been committed, &c. 4. In what manner an arreſt for 
ſuch ſuſpicion is to be juſtified in pleading, | 


ect. 8. As to the firſt particular, viz, What are ſufficient . 
cauſes of ſuſpicion, I ſhall take notice of ſome of the principal 
of them, which are generally agreed to juſtify the arreſt of an 
innocent perſon for felony. | 

$2. 9. Firſt, The common (a) fame of the country. But (a) a H. 7. 18. 
it (ö) ſeems, That it ought to appear upon evidence, in an — — 
action brought for ſuch an arreſt, that ſuch fame had ſome pro- 5 H. 4, 5. 


» 11 E. 4. 4. 
dable ground. : Dyer 236. 


Bridg. 62. 7 E. 4. 20. Summary 91. Keilw. 81. Pulton 13, (5) 2 Iaſt. 52. Crom. 93, 99. 
5. P. C. 97. Bracton 143. (<) 7 | 4. 20. 


Sec. 10. Secondly, The (c) living a vagrant, idle and diſ- 27 f. 4. 5. 


orderly life, without having any viſible means to ſupport it, mar 


Sef, 11. Thirdly, The being in (4) company with one (1.7 E 4 8 
known to be an offender, at the time of the offence; or (e) ge- Polten zn 


nerally at other times keeping company with perſons of ſcandal- Summary 91. 


ous reputations, 9% 1 57. 
Set. 12, Fourthly, The being found in ſuch circumſtances (/ 11 E. 4. Py 

as induce a ſtrong preſumption of guilt; as (F) coming out of 12 Co. 92. 

a houſe wherein murder has been committed, with a bloody (8) 1 

knife in one's hand; or being found in (g] poſſeſſion of any © Jac. 190. 

part of goods ſtolen, without being able to give a probable ac- Puiton 36. 


count of coming honeſtly by them, —_— 


Sac. 13, Fifthly, The behaving one's ſelf in ſuch manner as (4 )Crom.g8,99. 

betrays a conſciouſneſs of guilt; as (5) where a man being F. Cor. 24. 
Charged with a treaſon or felony, ſays nothing to it, but ſeems 

tacitly by his ſilence to own himſelf guilty; or where-a man 


accuſed of any ſuch crime, upon hearing that a warrant is taken 
out againſt him, doth abſcond. 


Seck. 14. Sixthly, The being (i) purſued by an hue and cry. (3) 29 El. $71, 
29 E. 3. 39. F. Treſ. 252. 5 HH. 7. 5. 21 H. 7. a3, Summary 91. 


Sect. 15. As to the ſecond particular, viz. By whom the (1) 10 H. 7. 17: 
perſon muſt be ſuſpected, upon ſuch an arreſt for ſuſpicion, It » Hale 79. 
ſeems to be (4) agreed, That the law hath ſo tender a regard to * 298 
the liberty and LOL 

ae uberty and reputation of every perſon, That no cauſes of 20 E. 4. 6, 
ſuſpicioa whatſoever, let the number and probability of them be 11 F 4. 4- 


ever ſo great, will juitify the arreſt of an innocent man, by one = eps 
4 who 
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who is not himſelf induced by them to ſuſpect him to be guilty, 
whether he make ſuch arreſt of his own head, or in obedience 
to the commands of a private perſon, or even of a con- 
ſtable (a). 3 | | 


(a) It appears te be decided by the caſe of Samuel v. Payne and others, on a motion for a new trial in 
Eaſter term, 20 Geo. 3. That conſtables and their aſſiſtants are juſtified in arrefting a man upon 
a given charge of felony, even although the goods charged to have b-en ftolen are nat found by them 
upon the ſearch warrant, and the jury find that no felony was committed. The ſtrict rule of law, 
4% That if a felony has 221 been committed, any man upon reaſonable probable grounds of ſuſ- 
4 picion may juſtify apprehending the ſuſpected perſon to carry him before a magiſtrate, but that 1 
& no felony has been committed, the apprebenfion of a perſon cannot be juſtified by apy body, 
was conſidered as inconvenient and narrow; becauſe if a man charges another with felony, and te- 
quires an officer to take Him into cuſtody'and carry him'befcre a magiſtrate, it would be moſt miſ- 
chievous that the officer ſhould be bound firſt to try, and at his peril, exerciſe bis judgment on the 
truth of the charge, He that makes the charge ſhould alone be anſwerable. The officer does his 

duty in carrying the accuſed before a magiſtrate, who is authoriſed to examine, and commit or diſ- 
| charge, The authorities cited were, Ward's Caſe. Clayton 44. pl. 76. 2 Hale 84. 89. 91. 3 Haws 
kins, e. 12, and 13.—But the learned reporter adds, that none of them come up to the preſent caſe; 
and that it is, therefore, the firſt determination of the point. Douglas 359, 360. B. R. Eaſt, 
23 Geo. 3. In the caſe of Led wick and Catchpole, which was an action of aſſault and falſe impriſon · 
ment, the defendant, who was a conſtable, arreſted the plaintiff in a very violent manner and without 
any poſitive charge of felony, and on verdict for the plaintiff, a new trial was granted,-MS., 


17 E. & 5 


(5) 2 106.13. 8.8.16. As to the third particular, viz. Whether any ſuch 


C. Jac. 394 cauſe of ſuſpicion will juſtify an arreſt where no treaſon or fe- 
Ce al lony at all hath been committed, or dangerous wound given. 
2 H. 7. 3. It is holden in ſome (5) books, That none of the above men- 
7 3 tioned cauſes will in any caſe juſtify the arreſting a man for the 
3 Laſt . | ſuſpicion of a crime, where in truth no ſuch crime hath been 
F. Treſ 252. committed either by him or any other perſon whatſoever, But 
921 559. howſoever this rule may in general be true, it ſeems very hardly 
Douglas 360, maintainable in the caſe of an arreſt of an innocent perſon upon 


+ a hue and cry levied againſt him, in ſuch a place where his 
character is unknown, and with ſuch other circumſtances, that 
the people of the county have no reaſon to preſume it ground- 
leſs; for in ſuch caſes, it would be a great inconvenience to 
diſcourage perſons from following a hue and cry, with that 
vigour and diligence, which the law expects, and the public 

good requires, by making them liable to an action if it ſhould 
in the event prove to have been levied without ſufficient cauſe, 
which they cannot take time to examine without delaying their 
purſuit : And fince the perſon injured by ſuch an ill-grounded 
hue and cry, has a good action againſt him that raiſed it, there 
ſeems to be no neceſſity, that he ſhould alſo have a remedy 
againſt another, And this opinion ſeems to be the more plau- 
ſible, for that among the (c) books (d) cited to maintain the 

contrary, (e) that which alone doth directly affirm it, ſeems to 

11 E. 4 © 4 . . . 

2 fl. 7. e. 15 £0 upon an argument manifeſtly inconcluſive ; for it ſays, That 

(4) 2 10. 173 an hue and cry is not a ſufficient authority to arreſt a man un- 

(,$H-7:©5: Jeſs a felony be done, becauſe the wards of the ſtatute of Welt- 

minſter 1, c. 9. are, (“ That all men ſhall be ready upon hue 

and cry to arreſt felons,” but where no felony is done, there 

con be no felon, &c. To which it may be replied, That this 

argument, 


(e) 29 E, 3-6 
39 


— 
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> - = a 


Ch. 12. or ARRESTS By ParvaTE PERSONS, 121 


argument, if it prove an) thing, proves that none but felons 
can be arreſted on a hue and cry, which ſeems to be manifeſtly ( Nos by 
falſe; for it is agreed by all the books, That if a felony be ac- 7 Geo. 2. c. 
tually committed, an innocent perſon, on whom a hue and cry 2%: 32 aſſault 
for it is levied, may lawfully be arreſted : Alſo there ſeems to 2 — 
be no doubt, but that he who barely attempts to rob aman, or Vide — 
who dangerouſly wounds him, may ſafely be purſued and taken P. 148. 
by a hue and cry, and yet, there is no pretence to call ſuch a 

rſon a felon (a). | 

Sec. 17. And if it be granted lawful to arreſt a man on an 
hue and cry where no felony hath been committed; from the | 
like grounds it ſeems alſo to follow, That it is lawful to arreſt 
a man on the warrant of a juſtice of peace, where no felony 
hath been committed. But this point ſhall be more fully con- 
ſidered in the next chapter. | 


Set. 18, As to the fourth particular, viz. In what manner (3)Ante ſect. 15. 
an arreſt for ſuch ſuſpicion is to be juſtified in pleading, It ge Init. 53. 
ſeems to be certain, That whoever would juſtify the arreſt of _ _ 
an innocent perſon, by reaſon of any ſuch ſuſpicion, mult not 2 
only ſhew that he ſuſpected the party (5) himſelf, but muſt alſo Bridgman 62, 
ſet forth the (c) cauſe which induced him to have ſuch a ſuſ- Sn _— 
picion, that it may appear to the court to have been a ſufficient (0 Bur by 5 
ground for his proceeding (4). Alſo it ſeems (e) certain, That 2 Ces. 3: «46+ 
regularly he ought expreſsly to ſhew, that the very ſame crime — 
for which he made the arreſt, was actually committed. But ( f) plead thegeneral 
if a man have ſeveral cauſes of ſuch ſuſpicion, he is not wt ee, 
to inſiſt upon ſome one of them only, but may alledge them — 
all; for that the replication de ſin 1ort demeſne, anſwers the dence. 
whole. As (g) where a man arreſts another, who is actually . 
guilty of the crime for which he is arreſted, it ſeems, That he c = — 
needs not, in juſtifying it, ſet forth any ſpecial cauſe of his Finch 340. 
ſuſpicion, but may ſay in general, that the party feloniouſly did 1 
ſuch a fact, for which he arreſted him, &c, | -t gp 
. ; Bridgman (2. Finch 394. 4 H. 7. 1. 2. () 10 E. 4. 17. F. Faux 1 

ect. 19. As to the arreſting of offenders by private perſons 

of their own authority, — * by law for 4. 2 of (5) 9 E. 4. 26. 
treaſon or felony only intended to be done; it (5) ſeems, that any des B. 1. c. 60. 
one may lawfully lay hold on another, whom he ſhall ſee upon 
ane point of committing a treaſon or felony, or doing any act 
- _ er, maniieſtly endanger the life of another, and may 
ain him ſo long till it may reaſonably be pre'umed that he n 

ath changed his purpoſe. A it (i — 
e purpoſe. And upon this ground it (i) ſeemeth Moor 284. 
to be the better opinion, That not only a conſtable, but any 2 Hale 83. 

2 perſon, who ſhall ſee another expoſe an infant in the 
_— and refuſe to take it away, may lawfully apprehend and 

—_ _ = he ſhall conſent to take care of it. 

. 29, As to the arreſt of offenders by private perſons of (4) See B. 1. e. 
_ _ _—_ permitted by law, for 8 63. ea. 15 14. 
ie) ſeems clear, That regularly no private perſon can of his *”* 


OWN 
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own authority arreſt another for a bare breach of the peace 
| after it is over. For if an officer cannot juſtify ſuch an arreſt, 
oy * without a warrant from a magiſtrate, ſurely d fortiori a private 
(4) Latch 173, perſon cannot. Yet it is holden by (a) ſome, That any private 
ide the caſe of perſon may lawfully arreſt a ſuſpicious night-walker, and de- 
Tes. " tain him till he make it appear, that he is a perſon of good re- 
Ld Ray. 2295, putation. Alſo it hath been (5) adjudged, That any one may 
— 7.18. 3. apprehend a common notorious cheat, going about the coun 
a Hale 89g. with falſe dice, and being adually caught playing with them, in 
Qu.4H. 7.1 order to have him before a juſtice of peace: For the public 
1 good requires the utmoſt diſcouragement of all ſuch perſons ; 
$"< S and the reſtraining of private perſons from arreſting them with. 
(4) 1 Jon. 249. out a warrant from a magiſtrate, would often give them an op- 
Ce; Portunity of eſcaping. And from the reaſon of this caſe it 
. Abe. 52 ſeems to follow, That the arreſt of any other offenders by pri- 
' vate perſons, for offences in like manner ſcandalous and pre- 
judicial to the public, may be juſtified, 
Crom, 147, Sect. 21. As to arreſts of ſuch offenders by private perſons, 
| 83 having a warrant from a juſtice of peace permitted by law, 
* 4 there is no doubt but that where the law authoriſes juſtices of 
where he has peace to direct their warrants to ſuch perſons, it doth implicit 
not power to, ly authoriſe the execution of them by them, 


grant one, it is ; q , : 
faid, will juſtify any one in the execution cf it, Strange 1002. 


122 


» 
» 


As To the third general point of this chapter, via. In what 
caſes the arreſts of offenders by private perſons are-rewarded by 
law, I ſhall give a ſhort account of the ſtatutes concerning this 
matter, in relation, — To robbers in highways.— To counter- 
feiters andclippers of the coin. To ſhoplifters and other offend- 
ers of like nature.— To burglars and felonious breakers of 
houſes. To offenders on the black act.— To diſcharging the 
hundred,—To ſtealing ſheep, &c. To felons convict.— To 
ſmugglers; and To theft-booters, | 


(r) By 6 Geo, S287. 22. And firſt, As to robbers in highways, it is enacted 
Gaga 5. by 4 & 5 Will. & Mary, c. 8. That whoever ſhall appre- 
London add hend and take one or more thief or robber in any highway 
Weſtminſter, © or road in England or Wales, and proſecute him or them till 


«are — „% he or they be convicted of any robbery, committed in or 


ſhall be deemed upon any highway (1), paſlage, field, or open place, ſhall re. 
and taken to be 64 ceive from the ſheriff of the county where ſuch robbery and 
=, þ pe c conviction ſhall be, without paying any fee for the ſame, 
poſes, within “ for every ſuch offender ſo convicted 40 l. within one month 
the intent nd ( after ſuch conviction and demand thereof made, by tender- 
&. ing a certificate to the ſaid ſheriff under the hand or hands 
| % of the judge or juſtices before whom ſuch felon or fejons 

„ ſhall be convicted; and in caſe any diſpute ſhall ariſe, be- 

„ tween the perſons fo apprehending any the ſaid thieves an 


“ robbers touching their right to the ſaid reward, — = 
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« the ſaid judge Or juſtices ſo reſpectively certifying, ſhall by 


+ their ſaid certificate direct and appoint the ſaid reward to 
« be paid in ſuch ſhares and propartions as to them ſhall ſeem 
« juſt and reaſonable. And if any ſuch ſheriff ſhall die or bg 


\ 
* * 4 


Reward ſor 


apprebending 


robbers, 


te removed before the expiration of one month after ſuch con- 


te viction and demand made, That then the next ſheriff ſhall 
« pay the ſame within one month after demand and certificate 
« brought as aforeſaid : And the ſheriff making default in pay- 
6 ing the ſaid ſum, ſhall forfeit double as much,” 

Sec. 23. And it is farther enacted, That if any perſon 
6% ſhall be killed by any ſuch robber in endeavouring to appre- 
« hend, or making purſuit after him, the executors or admini- 
* ſtrators, & c. of ſuch perſon, - ſhall receive 40 l. from the 
$ ſheriff, &c, upon certificate delivered under the hands and 
6 ſeals of the judge or juſtices of aſſiae for the county where 
te the fact was done, or the two next juſtices of the peace, of 
5 ſuch, perſon being ſo killed, which certificate the ſaid judge 


Cratvity in caſe 
of death, 


$ or juſtices, upon ſufficient proof before them made, are im- 


% mediately required to give without fee or reward.“ 

$28. 24. And it is farther enacted, ** That every perſon 
* who ſhall ſo take, apprehend, proſecute, or convict ſuch rob- 
9% ber as aforeſaid, ſhall have, as a farther reward, the horſe, 
$ furniture, and arms, money and other goods of ſuch robber, 
„ that ſhall be taken with him; any their majeſties right or 
title, bodies politic or corporate, or the right or title thereun- 
50 to of the lord of any manor or franchiſe, or ef him or them 
lending or letting the ſame to hire to any ſuch robber not- 
* withſtanding : Provided that this ſhall not be extended to 
take away the right of any perſon to ſuch horſes, furniture 
hand arms, money or other goods, from whom the ſame were 
before feloniouſly taken.“ 


Sef?. 25. Secondly, As to counterfeiters and clippers of the 
coin, it is enacted by 6 & 7 Will. 3. c. 17. That whoever 
& ſhall apprehend any perſon who ſhall counterfeit any of the 
** current coin of this realm, or for lucre clip, waſh, file, or 
** otherwiſe diminiſh the ſame, or ſhall cauſe to be brought 
* into the kingdom any clipt, falſe, or counterfeit coin, and 
„ proſecute ſuch perſon to conviction, ſhall have from the 
* ſheriff of the county where ſuch conviction ſhall be, forty 
“pounds upon the judge's certificate, &c.” 

T It is alſo enacted by 15 Geo. 2. c. 28. f. 7. (for 
preventing the counterfeiting the coin), That whoever ſhall 
** apprehend any perſon or perſons who have committed any 
Jof the offences hereby made high treaſon (a) or felony (3), 
„or who ſhall have made or counterfeited any of the copper- 
money as mentioned in the act (c), and ſhall proſecute ſuch 
* offenders until he, ſhe, or they ſhall be thereof convicted, 
* ſuch proſecutor and proſecutors ſhall have and receive from 

| « the 


A farther re- 
ward, 


Reward for 


apprehending 
coiners, 


(a) Vide Bk. 1. 
ch, 17. ſect. 64. 
(5) Vide Bk, 1. 
ch. 18. ſea. 4+ 
(c) Vide Bk, 1. 
Page 71 & 72, 


N. B. If a horſe 
be fiolen out of 
the ſtable or 
other curtelage 
in the night 
time, it is — 
lary; if in the 
ja Le it is 
larceny from the 
Bou ſe, and in this 
way, whoever 
convicts an of- 
fender in hoi ſe- 
ſtealing, is in- 
titled to the ic · 


- ward, 


Houſebreakers, 
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ce the ſheriff or ſheriffs of the county or city where ſuch con- 
c viction ſhall be made, for every ſuch offender fo convicted 
« of treaſon or felony, the ſum of forty pounds; and for 
«© every perſon ſo convicted of counterfeiting any of the coppet- 
«© money, the ſum of ten pounds, without paying any fee for 
„the ſame, within one month after ſuch conviction and de- 
«* mand thereof made upon the judge's certificate, &c.“ 


Sect. 26. Thirdly, As to ſhoplifters, &c. it is enacted by 
10 & 11 Will. 3. c. 23. That whoſoever ſhall-take and pro- 
6 ſecute to conviction any perſon who by night or day ſhall 
& in any ſhop, warehouſe, coach-houſe, or ſtable, privately and 
&« feloniouſly ſteal any goods, wares, or merchandizes, of the 
“ value of 55. (though ſuch ſhop, &c. were not broken, and 
“though no perſon were in ſuch ſhop, &c.), or ſhall aſfiſt, 
& hire, or command any perſon to commit ſuch offence, ſhall 
«© have a certificate thereof gratis from the judge or juſtices, 
«© expreſſing the pariſh or place where ſuch felony was com- 
«© mitted ; and if any diſpute ſhall happen about the right to 
& ſuch certificate, the judge or juſtices ſhall direct and appoint 
& the ſaid certificate into ſo many ſhares, to be divided among 
&© the perſons therein concerned, as to the ſaid judge, &c. ſhall 
„ ſeem reaſonable, which certificate (before any benefit has 
« been made of it) may be once aſſigned over, and no more, 
„ and the original proprietor or aſſignee ſhall by virtue thereof 
* be diſcharged from all pariſh and ward offices, within the 
« pariſh or ward wherein the felony was committed; and the 
<« ſaid certificate ſhall be inrolled by the clerk of the peace of 
the county, for the fee of one ſhilling : And in caſe any per- 
« ſon happen to be ſlain by any ſuch felons by endeavouring 


© to apprehend them, his executors, &c. ſhall have the like 
reward, &c,” 


Sect. 27. Fourthly, As to burglars and felonious breakers 
of houſes, it is enacted by 5 Annæ, c. 31. That every per- 
* ſon who ſhall take any one guilty of burglary, or the felonious 


„ breaking and entering any houſe in the day-time, and pro- 


Offenders on 
the black act. 


„ ſecute them to conviction, ſhall receive, above the reward 


« given by the above-mentioned ſtatute of 10 and 11 Will. 3. 
« the ſum of 40 l. within one month after ſuch conviction; 
concerning which the ſame rules in effect are preſcribed, as 
are provided by the above-mentioned ſtatute of 4 & 5 Will. & 


Mary, 8. concerning the reward of 40 J. to be paid to choſe who | 
{hall apprehend a highwayman. 


Sg. 28, Fifthly, As to offenders on the black act. It 
is enacted by 9 Geo. 1. c. 22, ſ. 12. * That if any per- 
«© fon or perſons ſhall apprehend or cauſe to be convicted, any 
« of the offenders mentioned in the act, and ſhall be killed, or 


* wounded ſo as to loſe an eye, or the uſe of any limb, in ap- 


40 p.chending 
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« prehending or ſecuring, or endeavouring to apprebend or ſe- 
« cure any of the ſaid offenders, upon proof thereof made at 
& the general quarter ſeſſions of the peace for the county or place 
«© where the offence was or ſhall be committed, or the party killed, 
ci or receive ſuch wound, by the perſon or perſons ſo apprehend- 
ing and cauſing the ſaid offender to be convicted, or the perſon 


« or perſons ſo wounded, or the executors or adminiſtrators of the c ,uragement of 


44 party killed, the juſtices of the ſaid ſeſſions ſhall give a cer- 
« tificate thereof to ſuch perſon or perſons ſo wounded, or to 
« the executors or adminiſtrators of the party ſo killed, by which 
« he or they ſhall be entitled to receive of the ſheriff of the ſaid 
« county the ſum of 50 J. to be allowed the ſaid ſheriff in paſ- 
« ſing his accounts in the Exchequer ; which ſum of 501. 
« the ſaid ſheriff is hereby required to pay within thirty days 
« from the day on which the ſaid certificate ſhall be produced 
« and ſhewn to him, under the penalty of forfeiting the ſum 
« of 10 l. to the ſaid perſon or perſons to whom ſuch certificate 
« is given, for which ſum of 10 l. as well as the ſaid ſum of 
« 501. ſuch perſon may bring an action upon the caſe againſt 
de the ſheriff, as for money had and received to his or theic 
« uſe.” 


+ Se. 29. Sixthly, As to r. the hundred upon 
« hue and cry. It is enacted by 8 Geo. 2. c. 16. ſ. 9. 
« That whoever ſhall apprehend ſuch felon or felons, as 
* deſcribed by, and within the time limited in, the act, 
c whereby the hundred is actually diſcharged, ſhall on due 


6 proof thereof upon oath before two juſtices, be entitled to a 
6 reward of 10/1,” | 


+ Sea. 30. Seventhly, As to ſtealing ſheep or other cattle, Itis 
enacted by 14 Geo. 2. c. 6. explained by 15 Geo. 2. c. 34. 
That all and every perſon and perſons who ſhall apprehend 
and proſecute to conviction, any offender or offenders guilty of 
«© any of the offences mentioned in theſe acts, ſhall have the 


„ ſum of ten pounds, to be paid within one month after ſuch 


** conviction, by the ſheriff where the offence was committed, 
„without any deduction whatſoever, he or they tendering a 
** certificate, ſigned by the judge, before the end of the ſeſſions 
or aſſizes, certifying ſuch conviction, and where the of- 
« fence was committed, and that ſuch offender was appre- 
ended and proſecuted. by the perſon or perſons claiming the 
« ſaid reward; and on default of payment within one month, 


« the ſheriff ſhall forfeit double the ſum to the party or his 
«© repreſentatives,” | 


+ Seer. 31. Eighthly, As to felons convict. It is enacted by 
16 Geo. 2. c. 15. 8 Geo. 3. c. 15. and 24 Geo. 3. c. 56. and 
25 Geo, 3. c. 46. That whoever ſhall diſcover, apprehend, 
: and proſecute to conviction of felony without benefit of clergy, 

any felon or other offender, ordered for tranſportation, or who 


| * ſhall 


125, 


By 10 Geo. 2. 
c. 38, ſect. 4. 
ail the provifi- 
ons of this aQ, 
« for making 
ſatis faction 
and amende, 
and for the en- 


perſons to appre- 
hend offenders, 


are extended to 
the deſtroyers of 
ſea-banka, &c, 
cutting hop- 
binds ; and ſet- 
ting fire to coal - 
pits. Vide b. 1. 
p. 199+ 238. 
224+ 


Stealing cattle; 


Reward for ap- 
prehending thoſe 
who return from 
tranſportation. 
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etc ſhall have agreed to tranſport himſelf, who ſhall be afterwards 


fx) Vide ſupra, 
ſection 22. 


Reward for ap- 
prehending 
ſmugglers. 

Vide 8 Geo. 2, 
t. 18, ſect. 8. 
9 Geo, 2. c. 35 · 
ect. 16. 


A ions to be 
brought within 
- a year, ſect. 9. 


Theſe damages 
are to be rates 
ably taxed vpon 
the inhabitants, 
and levied as by 
$ Geo, 2. c. 16. 


« found at large in Great Britain, without ſome lawful excuſe, 
4 before the expiration of his or their term, ſhall be intitled to a 


% reward of 20 J. for every ſuch offender ſo convicted as afore- 


« ſaid, and ſhall have the like certificate and like payments, as 
% any perſon may be entitled to for apprehending, proſecuting, 
« and convicting of highwaymen (1).” 


+ Sets. 32. Ninthly, As to ſmugglers. It is enacted by 19 
Geo. 2. c. 34. ſ. 6. That if any officer or officers of his 
« Majeſty's revenue, or other perſons being employed in the 
&« ſeizing, conveying, or ſecuring any wool, or other goods for- 
& feited on account of their being prohibited or accuſtomed 
& goods, or on account of the duties chargeable thereon not 
& having been paid or ſecured, or by virtue of any law made 
* to prevent the exportation of wool or other * or in en- 
« deayouring to apprehend any oftender againſt this act, ſhall 
<< be beat, wounded, maimed, or killed, by any offender againſt 
« this act, or the ſaid wool or other goods ſo ſeized, ſhall be 
<< reſcued by perſons ſo armed as the act deſcribes; in all ſuch 
« caſes reſpectively, the inhabitants of every rape or lath, in 
* ſuch counties as are divided into rapes or laths, and in eve 
„ other county the inhabitants of every hundred where fuck 
facts ſhall be committed, in England, ſhall make full ſatiſ- 
« faction and amends for all the damages which ſuch officers or 
« perſons ſhall reſpectively ſuffer by ſuch beating, wounding 
„and maiming reſpectively, and by the loſs of ſuch goods ſo 
« ſeized and reſcued ; and ſhall alſo pay the ſum of 1007. for 
6 each perſon ſo killed, to the executors or adminiſtrators of ſuch 
& officer or other perſons ſo killed as aforeſaid z and that ſuch re- 
<« ſpective officers and other perſons, and their executors or ad- 
“ miniſtrators, ſhall be, and are hereby enabled to ſue for and 
recover ſuch their damages, ſo as the ſum to be recovered for 
any ſuch beating, wounding, or maiming, ſhall not exceed 
« 40 l. nor for the loſs of the goods 200 l. againſt the inhabit- 
<« ants of the ſaid rape or lath in ſuch counties as are divided 
into rapes and laths; and in every other county the inhabit- 
* ants of every hundred who by this act ſhall be made liable 
6 to anſwer all or any part thereof.“ —Notice of the offence 
muſt be given to two or more inhabitants near to the 
place where it happens; and, within eight days, the party 
muſt declare, by examination upon oath, before a juſtice 
of the peace, whether he knows the offender, purſuant to the 
directions of 8 Geo. 2.; and if the offender be apprehended 
and convicted within ſix months, no ſatisfaction ſhall be made. 

+ Seat. 33. And it is alſo further enacted by the ſaid ſtatute, 
par. 10. That all and every perſon and perſons who ſhall 
*« apprehend and take, or diſcover ſo that he may be taken, 
„any perſon in England who ſhall have been advertiſed in 
« the manner the act directs, and ſhall not have FO 

; « him 


—_ 
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« him or themſelves within the forty days (a), and cauſe him 
« to be brought before the lord chief juſtice of the king's 
« bench, or before any one of the juſtices of the ſaid court, or 
« any one of his Majeſty's juſtices of the peace for London or 
« Middleſex (who is hereby required to commit ſuch perſon to 
« the priſon of Newgate for ſuch felony). ſhall have and re- 
ii ceive, for every ſuch perſon who ſhall be ſo apprehended, the 
« ſum of 500 J. to be paid within one month after execution 
« ſhall be awarded againſt ſuch offender ſo apprehended and 
«© committed as aforeſaid by the commiſſioners of the cuſtoms 
&« or exciſe reſpeQtively, who are hereby required to receive 
ce the applications of all ſuch who are concerned in ſuch diſ- 
| & covering, or apprehending ſuch offender, and determine who 
« are entitled to the ſaid reward, and their reſpective ſhares and 
« proportions thereof; and the ſame ſhall be divided amongſt 
&« ſuch perſons as aforeſaid, in ſuch ſhares and proportions as 
c to the ſaid commiſſioners reſpectively, or to the major part of 
« them ſhall ſeem reaſonable.” 
+ Se&. 34. And it is alſo further enacted, „ That if a 


* 


& ſuch offender againſt whom no ſuch order of council ſhall 
« have been made, ſhall himſelf ſo diſcover or apprehend any 
&« other offender, againſt whom ſuch order ſhall have been 
© made, he ſhall be diſcharged and acquitted of ſuch his own 
« offence, and all other the like offences then before com- 
« mitted, and for which no proſecution ſhall have been then 
« commenced, and ſhall alſo have his ſhare of the reward.” 
+ Sea. 35. And it is further enacted, That if any perſon 
or perſons ſhall happen to loſe a limb, or an eye, or be 
* otherwiſe grievouſly maimed or wounded in the apprehend- 
« ing or endeavouring to apprehend, or making purſuit after 
e ſuch offender or offenders, all and every perſon or perſons ſo 
** wounded and maimed as aforeſaid, ſhall, upon application 
* to the commiſſioners of the cuſtoms or exciſe reſpeQively as 
« aforeſaid, have and receive the ſum of fifty pounds, over 
* and above any other reward that he or they may be intitled 
to as an apprehender by virtue of this act; and in caſe any 
«© perſon or perſons ſhall happen to be killed in the taking or 
** apprehending, or endeavouring to apprehend, or in making 
©* purſuit aſter any ſuch offender or offenders, that then the 
* executors or adminiſtrators of ſuch perſon or perſons ſo 
* killed as aforeſaid, upon application to the commiſſioners as 
go aforeſaid, and laying ſufficient proof before them of ſuch 
2 perſon being killed as aforeſaid, ſhall have and receive the 
ky ſum of one hundred pounds. All which rewards before 
b mentioned ſhall be paid to the ſeveral and reſpeRive perſons 
- who ſhall become intitled thereto as aforeſaid, by the re- 
a 2 general of the cuſtoms, or caſhier of the exciſe te- 
i, \pecively, upon an order directed to them for that purpoſe 
by the commiſſioners of the cuſtoms or exciſe.” 45 


ny Offender dif. 


127 
(a) Vide the ſe- 
cond ſection of 
the act recited, 
Bk. 1. ch. 53, 
app. 6. ſect. To 


coveriage 


Gratuity in caſe 
of death or hurt. 


(a] Vide the ſe- 
cond ſeQion of 
the act recited 
Bk. 1. ch. 58. 
app · 7. ſect. 2+ 


Reward for ap- 
prehending 
theft- booters, 
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+ 8:2, 36. And it is further enacted by the ſaid ſtatute, 
par. 11. That if any of the ſaid offender or offenders in 
England, at any time before order in council made as by 
ce the act is directed (a), ſhall diſcover two or more accom- 
& plices therein to the commiſſioners of the cuſtoms or exciſe 
c reſpectively, and apprehend them, or cauſe them to be ap- 
„ prehended, ſo as they, or two of them at leaſt, may be 
ce brought to juſtice, and convicted of ſuch offence, he or 
ce they ſhall have and receive fifty pounds for every offender, 
and ſhall be clearly acquitted and diſcharged of his, her, 
« or their offence, and all other the like offences before com- 


© mitted for which no proſecution ſhall have been then 


% commenced,” | 

Sect. 37. Tenthly, As to taking money to help perſons to 
ſtolen goods, it is enafted by 6 Geo. 1. c. 23. ſ. 9 & 10, 
«© That whoever ſhall diſcover, apprehend, and proſecute to 
c conviction of felony without benefit of clergy, any perſon 


or perſons for the ſaid offence of taking money or other 


By 25 Geo, 3. e. 
7. whoever 
ſhall apprehend 
a counterfeitor 
of lottery tickets 


is intitled to a 


reward of 50 l. 
Vide Bk. 1. 
p. 209. ſet. 13. 


Certificates to 
be granted with» 
out tee, 


„reward directly or indirectly to help any perſon to their 


& ſtolen goods (ſuch offender not having apprehended the 
& felon who ſtole the ſame, and brought him or her to trial for 


«© the ſame, and given evidence againſt him or her as required 


& by law), ſhall be intitled to a reward of fifty pounds for 
« every ſuch offender ſo convicted as aforeſaid, and ſhall have 
&« alike certificate, and like payments made without fee or re. 
«© ward, as any perſon may be intitled unto for apprehending 
and convicting highwaymen.” 

1 Sec. 38. And it is further enacted by par. 8. That all 
tc certificates ſigned upon conviction for robbery, ſhall be 


& ſigned and paid without any deduction, fee, or reward, 


« excepting any ſum not exceeding five ſhillings for the writ- 
<« ing and drawing thereof, upon pain of forfeiting the ſum 
« of forty pounds to the uſe of the perſon intitled to the certi- 
« ficate, on the account of which ſuch fee or reward was 


« taken as aforeſaid,” | 


4 Comm, 286. 


ſidered hereafter in their proper place. 


CHAPTER THE THIRTEENTH. 
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' A RRESTS of offenders by publick officers, are either 
by virtue of proceſs from ſome court of record, ot 
without ſuch proceſs; 


Arreſts of this kind by virtue of ſuch proceſs, ſhall be com 
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Arreſts by publick officers without ſuch proceſs, are either, 
By watchmen. By conſtables. By bailiffs of towns; or, By 
Juſtices of peace. | 
Seck. 1. But before I conſider the nature of each of theſe 
in particular, I ſhall take it for granted, That wherever any 
ſuch arreſt may be juſtified by a private perſon, in every ſuch 
caſe @ fortiori it may be juſtified by any ſuch officer. 


As to arreſts by watchmen, I ſhall firſt premiſe in what man- 
ner watch is to be kept in every town, and then ſhall ſhew the 
power of the watchmen. 


Sec. 2. And firſt, As to the keeping watch in every 
town, it is enacted by the ſtatute of Wincheſter, c. 4. That 
© from thenceforth all towns be kept as it had been uſed in 
« times paſſed, that is to wit, from the day of Aſcenſion unto 
& the day of St. Michael, in every city ſix men ſhall keep at 
&« every gate, in every borough twelve men, in every town 
&« ſix or four, according to the number of inhabitants of the 
« town, and ſhall watch the town continually all night, from 
the ſun-ſetting to the ſun-riſing.” | 

Sect. 3. And it is farther enafted by 5 Hen. 4. c. 3. 
„That the watch to be made upon the ſea-coaſts through the 
<< realm, ſhall be made by the number of the people in the places, 
“ and in manner and form, as they were wont to be made in 
&« times paſt, and that in the ſame caſe the ſtatute of Win- 
« cheſter be obſerved and kept; and that in the commiſſions 
* of the peace this article be put in, That the juſtices of 
«© peace have power thereof to make inquiry in their ſeſſions 
u from time to time, and to puniſh them which be found in 
* default after the tenor of the ſaid ſtatute.” 

_ L It * been reſolved, That a ſtranger who is not 
an inhabitant of a town, (a) cannot be compelled by virtue of (4) e. Ela a0. 
the Taid ſtatute of Wincleher to keep watch in 4 But it _ * 


ſeems to be agreed, That every inhabitant is bound to keep it 
in his turn, or to (6) find another ſufficient perſon to keep it (3) vide Coke 
for him; from whence it follows, That he is indictable for afLittleton'70. 


refuſal : But it is (e) not agreed, That he may be committed : 
by the conſtable till he conſent to do his duty. „ 


| Boys 5. As to the power of watchmen, it is farther en- 


R y the ſaid ſtatute of Wincheſter, c. 4. That if any 
- ſtranger do paſs by the watch, he ſhall be arreſted until 
" morning. And if no ſuſpicion be found, he ſhall go quit 
2 2 if they find cauſe of ſuſpicion, they ſhall forth with 
0 _ him to the ſheriff (1), and the ſheriff may receive (1) That is, to 
es without damage, and ſhall keep him ſafely until he be the common 
- acquitted in due manner. And if they will not obey the “. 
arreſt, they ſhall levy hue and cry upon them, and ſuch as 

keep the town ſhall follow with hue and cry with all the 


* town and the towns near, and ſo hue and cry ſhall be made 
Vor, Il, K « from 


2 Hale 96, 98, 
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« from town to town, until that they be taken, and delivered 
« to the ſheriff as before is ſaid : And for the arreſtments of 

44 ſuch ſtrangers none ſhall be puniſhed,” ; 
Popham 208, Sect. 6. It is holden, That this ſtatute was made in affirm- 
Latch 173. ance of the common law, and that every private perſon may 
n. by the common Jaw arreſt any ſuſpicious night- walker, and 
> og. detain him till he give a good account of himſelf, as hath been 


- Comb. 243. more fully ſhewn in the precedent chapter, ſection twenty. 
A " 7. f . . . 
12 — . be killed in apprehbending a burglar, his repreſentatives are intitled to 40 l. 


Secondly, As.to ſuch arreſts by conſtables, I ſhall endeavour 
to ſhew, How far they may be juſtified by their own au- 
thority z and, How far by virtue of a warrant from a juſtice of 
peace. . 


Ante ſect. 15. Se. 7. And firſt, as to the juſtifying of ſuch arreſts by 
the conſtable's own authority; it ſeems difficult to find any 
. caſe, wherein a conſtable is impowered to arreſt a man for a 
felony committed or attempted, in which a private perſon 
might not as well be juſtified in doing it: But the chief differ- 
ence between the power and duty of a conſtable and a private 
(% 3 fl. 158, perſon, in reſpect of ſuch arreſts, ſeems to be this, That the 
Lamb. Con- (a) former has the greater authority to demand the aſſiſtance of 
| Mable, 12, others, and is liable to the ſeverer fine for any neglect of this 
] _— > kind, and has no ſure way to diſcharge himſelf of the arreſt of 
2 H. J. 15. b. any perſon apprehended by him for felony, (5) without bring- 
(5) Summary ing hini before a juſtice of peace in order to be examined, as 
20 E. 4. 17. 6. {ball be more fully ſhewn in the 16th chapter; whereas a pris 
2 Hale 31. vate perſon having made ſuch an arreſt, negds only to deliver 
Douglas 360» his priſoner into the hands of the conſtable, 5 
Sect. 8. But it is ſaid, That a conſtable hath authority not 

1 5 only to arreſt thoſe whom he ſhall ſee actually engaged in 

= | affray, but alſo to detain them till they find ſureties of 
| (J Ch, 63. ſe, peace, as hath been more fully ſhewn in the (c) firſt book; 
14, 17. \ whereas a private perſon ſeems to have no other power ina 
bbare affray, not attended with the danger of life, but only to 
(4) B. 1. e. 63. ſtay the (4) affrayers till the heat be over, and then deliver 
bed. 11 1 them to the conſtable, and alſo to ſtop thoſe whom he ſhall 
'1 ſee coming to join either party : But it is difficult to find any 
= o- inſtance wherein a conſtable hath any greater power than 4 
= private perſon over a breach of the peace out of his view ; and 
1 it ſeems clear, That he cannot juſtify an arreſt for any ſuch 
offence, without a warrant from a juſtice of peace, &c. 

be 664. Sect. 9. As to the juſtifying ſuch arreſts by conſtables, by | 
| Fire, Bar, 248. Virtue of a warrant from a juſtice of peace, it ſeems (e) clear, | 
| 


2 149. That ſuch an arreſt unlawfully made by a conſtable without 2 
2 Keble 705. 


—— — IEGRETECRG ECAC UNE 
”” rt c 9 bac 
2 * * © 


Daten c. 11. Warrant, cannot be made good by a warrant taken out after- 

| (fCrom, 148, wards. ' Alſo it hath been (/) holden, That if a conſtable, 
2 Keble 206. after he hath arreſted the party by force of any ſuch won. 
0 r 


Dalton c. 117, 
13 E. 4.9: a. 


— „ „ —— —— —— * 
0 — — > * ä 
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1 at large, upon his promiſe to come again at 
—_— —— — cannot afterwards arreſt him 
by force of the ſame warrant, However, if the party return 
and put himſelf again under the cuſtody of the conſtable, it 
ſeems, that it may be probably argued, That the conſtable 
may Jawfully detain him, and bring him before the juſtice in 
purſuance of the warrant ; for if a perſon taken by virtue of a 
civil proceſs, and voluntarily ſuffered by the ſheriff to eſcape, 
may afterwards upon his return to the priſon be kept by the 
ſheriff by virtue of the ſame proceſs, unleſs the plaintiff rather 
chuſe to take advantage of the eſcape againſt the ſheriff; ſurely 
& fortiori upon an arreſt for a crime, in which caſe it is to be 
preſumed, That the publick good requires that the party be 
brought to juſtice, it ſhall likewiſe be lawful to detain a perſon ( Dan. Abr. 
returning to the officer after ſuch an eſcape : However as the 633. 635. 
law ſeems (a) not to be ſettled in relation to ſuch an eſcape 2 * 
after an arreſt by virtue of a civil proceſs; ſo neither doth it C. Cr. 23. 
ſeem to be clear in relation to an eſcape after an arreſt by force a Keble 286, 


of ſuch a warrant from a juſtice of peace, 4 


$24, 10. But it ſeems clear, That a conſtable cannot (6) 14 H. 8. 16. 
juſtify any arreſt by (5) force of a warrant from a juſtice of — 147. 
peace, which expreſsly appears in the face of it, to be for an 


offence whereof a juſtice of peace hath no juriſdiction, or to n 


bring the (c) party before him at a place out of the county for 4 comm. 486. 
which he 1s a juſtice.— But it ſeems, That he both may and (4) Den e. 


ought to execute a general warrant (2) to bring a perſon before a Hl. 2 


Juſtice of peace, to anſwer ſuch matters as ſhall be objected , Hale 147. 
againſt him on the part of the king; for that the officer ought Crom. 147, 146. 
to preſume, That the juſtice hath a juriſdiction of the matter, 82 7 1703s 
which he takes (4) conuſance of, unleſs the contrary appear; N 
and it may often endanger the eſcape of the party to make 
known the crime he is accuſed of. 8 

F ut 


(2) Mich, term 1763, Wilkes v. Wood, In treſpaſs for aſſiſting the king's meſſengers to e enter 3 
ranſack the houſe of the plaintiff, by virtue of a general warrant from the 2 ſtate. 
Camden, in his charge to the jury, appears to bave explicitly avowed bis opinion | r 
general warrants, The plaintiff obtained a verdi ; but whether any meaſures were taken to e 
the effect of it, is not reported, Loft 18. 11 State Trials 323.--1n Eatter 1764, the ſame 
learned judge confeſſed a bill of exceptions which had been filed againſt his opinion, in the caſe of 
Money v, Leach, Upon the argument Mich. 1765, Lord Mansfield and the whole court declared 
that general warrants to ſeize the perſon, unleſs in the caſes ſpecially authoriſed by acts of parlia- 
ment, are illegal and void; that the magiſtrate alone ſhould exerciſe bis diſcretion and give cer- 
tain directions in the warrant to the officer ; that the few inſtances in which they had been iſſued, 
aroſe from the praQtice of a particular office, not authoriſed by general uſagez and that even 
antiquity itſelf could not ſanctiſy a uſage which was fundamentally bad, 1 Black. 362. 3 Burr. 1692, 
1742. 11 State Trials 30). 321. But this cauſe went off upon another ground; and no 
decifion was pointedly made upon the queſtion, 11 State Trials 312, On 22d April 1766, bow- 
. the Houſe of Commons paſſed a reſolution condemning general warrants, in the caſe of 
- £ and leſt this limitation ſhould implicitly authoriſe the uſe of them upon other occaſions, 
in. * three days afterwards, paſſed another vote, by which they were declared to be univerſal, 
— 4 vs to theſe reſolutions, Mr. Wilkes commenced an action againſt the carl of Hali- 
15 w > bad iſſued a warrant to ſeize the avthors of « periodical paper called the North Briton, 

%453 and upon which Mr, Wilkes bad been apprehended and configed, He obtained a verdi 


K 2 with 


* * 
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with conſiderable dz mages; and ſince that event the courts of law have been filent upon this im. 


portant ſubject, 11 State Trials 323. | | 


Summary 93 But it ſeems to be very queſtionable, Whether a conſtable 
3 Inſt, 179. can juſtify the execution of a general warrant to fearch for 
Rn: felons, or ſtolen | becauſe ſuch warrant ſeems to be il. 
Vet lee a prece- legal in the very face of it; for that it would be extremely 
dent of 3 hard to leave it to the diſcretion of a common officer to arreſt 
kind, Dal. 114. hat perſons, and (earch what houſes he thinks fit: And if 
a juſtice cannot legally grant a blank warrant for the arrelt of 
a Gngle perſon, leaving it to the party to fill it up, ſurely he 
cannot grant ſuch a general warrant, which might have the 


effect of an hundred blank warrants, 


Daltone, 117. _Sef, 11, Yet perhaps it is the better opinion at this day, 
8 47% That any conſtable, or even private perſon, to whom a war- 
Dalton e 118. ran ſhall be direQed from a juſtice of peace to arreſt a patti- 
14 H. 8. 16. cular perſon for felony, or any other miſdemeanor within his 
„ juriſdiftion, may lawfully execute it, whether the perſon men- 
77. ©. 2 þ , 
Summary 93,94. tioned in it be in truth guilty or innocent, and whether he were 
Skinner 563. before indicted of the ſame offence or not, and whether any 
Strange 1002s felony were in truth committed or not. For however the 
| juſtice himſelf may be puniſhable for granting ſuch a warrant 
. without ſufficient grounds, it is reaſonable that he alone be 
rivedto the juſli= anſwerablc for it, and not the officer, who is not to examine 
OI of or diſpute the reaſonableneſs of his proceeding z and therefore 
d in tir it ſeems that the old books (cited in the foregoing chapter, 
commiilon and ſe, 15, 16.) which ſay generally, That no one can juſti 
n ac an arreſt upon a ſuſpicion of felony, unleſs he himſelf ſuf 
— "Wh party, and unleſs the felony were in truth committed, 
4 fl. 576. Ought to be intended only of arreſts made by a perſon of his 
7 n own head, or in obedience to the command of a conſtable, or 
- ay 187 * Other ſuch like miniſterial officer, and not of ſuch as are made 
(5) 4 inſt. 177. in purſuance of the warrant of a juſtice of peace, For in- 
— * os aſmuch as it ſeems to have been the conſtant and allowed 
ese bh, practice of late, (a) to make our warrants on the ſuſpicion of 
(a4) 4 1H. 8. 16. felony, before any indidtment hath been found againſt the 
ale 149. .. perſon ſuſpected; and the ſame ſeems to be countenanced by 
33. pn 1 & 2 Ph. and Mary, c. 13. and 2 & 3 Ph. and Mary, c. 10. 
which direct in what manner perſons brought before juſtices of 
peace upon ſuſpicion, ſhall be examined in order to their being 
committed or bailed ; and ſince the ancient (5) opinion, That 
a juſtice of peace cannot make out a warrant againft a man for 
felony, who has not been indicted before, hath been (c) con- 
| - tradicted by conſtant experience; and ſince in the very ſame 
Vid. 2 Hale 159. (4) report in which this rule is laid down, That a juſtice of 
ante (et, 13. peace, cannot make a warrant againſt a perſon who has not 
been indicted ; it ſeems nevertheleſs to be agreed, That ſuch 


awarrant is a good juſtification for the officer (1), and ſince _ 
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of the (a) books cited by Sir Edward Coke to maintain th: (2) 2 H. 5. 4. 
18. 


contrary opinion, mention the caſe of an arreſt by force of a 

warrant from a juſtice of peace, but generally relate only to 

arreſts by private perſons of their own authority, or by the 

command of a conſtable ; and fince too, the (HJ caſe, which 

is fulleſt to the purpoſe, wherein it 1s reſolved, That an arreſt 

of a perſon by the command of a biſhop for ſaying, That he 

was not bound to pay tithes, could not be juſtified by force of 

the (c) ſtatute, which authoriſed biſhops to arreſt perſons for 

hereſy, for which this reaſon is given among others, That 

the biſhop himſelf could not juſtify ſuch an arreſt, and con- 

ſequently could not authoriſe another to make it; it may be 

anſwered, That the reſolution in that caſe doth not vcholly 

depend upon this reaſon, but rather perhaps upon theſe, that 

the biſhop's command was by parol only, and not by writing, 4 
and that the ſtatute gave him no juriſdiction over points not (aj 2 H. 4 0.15. 
heretical; and that the power of impriſoning perſons for mere 

matters of opinion ought to be ſtrictly conſtrued, 1 


And farther, ſince the perſon injured by an arreſt on a Ens. 130. 
juſtice's warrant, hath a good action againſt the juſtice who . 
granted it, if he did it maliciouſſy of his own head, in order to e. 44. ; 
oppreſs or defame the party without any probable ground of 
ſuſpicion, and therefore there is no neceſſity of giving a far- 
ther remedy againſt the officer who obeys the warrant. 


And farther, ſince it is in general a great difcouragement to c. Jac. 87. 
officers, to ſubject them to actions for endeavouring to ſerve (3) A warrant, 
the publick, by paying obedience to the precepts of thoſe e | 
whoſe officers they are; it would certainly be very difficult at the magiftrate 
this day to maintain an action againſt them for any arreſt of »bo iflues it 
this kind, unleſs the warrant appear to be for a matter whereof hood eng 

3 e ee e is urn )s 
the juſtice has no juriidiction (3). will, by 24 


5 y 1 * Geo. 2. . 44+ 
at all events indemnify the officer who executes it minifterially, 4 Comm. 288. 
. 0 * 


to apprehend 4101 
ſecond report, That where an officer arreſts a man by forceVE ſons gait of 


It ſeems indeed to be holden in Broucher's caſe in ie ores, 


a warrant from a magiſtrate, pro certis cauſis, without ſhewing \ crime therein 

any cauſe in particular (4), he cannot juſtify himſelf in an ſpecified, will 

Action brought againſt him for ſuch arreſt, without ſetting forth ag Cs oye | 
the particular cauſe in his plea, and yet in this very report it under it. 4 

ſeems to be allowed, That ſuch a general warrant is good; and Comm. 288. 

if ſo, it ſeems ſtrange, That the officer ſhould not be juſti- 

fied (5) by ſetting forth the truth of his caſe; ſince if there 

were no good cauſe to juſtify the granting of the warrant, the 

magiſtrate ought to anſwer for it, not the officer, 


(5) If a ground of juſtification is found in a ſpecial verdict, the defendant has no right to avail 
himſelf of that finding, unleſs ſuch ground is avowed ig the plea, Lord Camden. 11 St. Tr. 


341, 
; K 3 6 $4, 
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$-2. 12. Thirdly, As to ſuch arreſts by bailiffs of towns, 
it is enacted by the abovementioned ſtatute of Wincheſter, 
c. 4. That in great towns being walled, the gates ſhall be 
c cloſed from the ſun-ſetting until the ſun- riſing, and that no 
& man do lodge in the ſuburbs, nor in any place out of the 
6 town, from nine of the clock until day, without his hoſt 
& will anſwer for him: And the bailiffs of towns every week, 
ce or at the leaſt every fifteenth day, ſhall make inquiry of all 
cc perſons being lodged in the ſuburbs, or in foreign places of 
& the towns; and if they do find any that have lodged or re- 
& ceived any ſtrangers or ſuſpicious perſons againſt the peace, 
ce the bailiffs ſhall do right therein.” And ſurely it cannot 
be doubted, but that by force hereof ſuch bailiffs may lawfully 
arreſt and detain any ſuch ſtranger, being found under proba- 
ble circumſtances of ſuſpicion, till he ſhall give a good account 
of himſelf. | | 

$2. 13. Fourthly, As to ſuch arreſts by juſtices of peace, 
T ſhall firſt take it for granted, That wherever an arreſt of 
this kind by a private perſon, or inferior officer acting of their 
Summarf 93+ own authority, is either permitted or injoined by the law, in 
every ſuch caſe, @ fortiori, ſuch an arreſt by a juſtice of peace 

in perſon, is alſo permitted or injoined, t 


134 


Arreſts by the command of juſtices of peace, as ſuch, are 
either, By parol; or, By warrant. | 


8 Sect. 14. And firſt, As to ſuch arreſts by parol, it ſeems, 

Moor 408. That any ſuch juſtice may lawfully, by word of mouth, au- 
— 80. thoriſe any one to arreſt another, who ſhall be guilty of any 
29 ual breach of the peace in his preſence, or ſhall be engaged 

in a riot in his abſence, as hath been more fully ſhewn in the 


firſt book, chapter 65. ſection 16, 


4 Comm. 38% As to ſuch arreſts by the warrant of a juſtice of peace, 
all endeavour to ſhew, In what caſes a warrant for 


1 an arreſt may lawfully be made by ſuch a juſtice. 
n what form it ought to be made; and, How it is to be exe- 


cuted. > 


As to the firſt point, I ſhall conſider, For what of- 
fences ſuch a warrant may be granted; and, Upon what 


evidence, 
Sop. e. 8. feft, $:2, 15. And firſt, as to the offences for which ſuch 2 
33r 34 Warrant may be granted, there ſeems to be no doubt, but that 


it may be lawfully granted by any juftice of peace for treaſon, 

felony, or præmunire, or any other offence againſt the peace, 
as hath been more fully ſhewn in the chapter concerning 
Juſtices of Peace: Alſo it ſeems clear, That wherever a 


ſtatute gives to any one juſtice of peace a juriſdiction over any 
| offence, 


* 
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offence, or a power to require any perſon to do a certain thing 

ordained by ſuch ſtatute, it impliedly gives a power to every ene. 11 

ſuch juſtice to make out a warrant to bring before him any 1200. 130, — 
rſon accuſed of ſuch offence, or compellable to do the thing 4 Comm. 283. 

ordained by ſuch ſtatute ; for it cannot but be intended, that a 

ſtatute giving a perſon juriſdiction over an offence, doth mean 

alſo to give him the power incident to all courts, of compelling 

the party to come before him. And it would be to little pur- 

| poſe to authoriſe a man to require another to do a thing, if it 

it were to be underſtood that the perſon authoriſed had no 

power to compel the party to come before him, 


$:. 16. But it ſeems, That anciently no one juſtice of _ 3 
peace could legally make out a warrant ſor an offence againſt * 
a penal ſtatute, or other miſdemeanor, cogniſable only by a 
ſeſſions of two or more juſtices; for that one fingle juſtice of 
peace hath no juriſdiction of ſuch offence, and regularly thoſe 
only who 3 over a cauſe can award proceſs con- 
cerning it. Yet the long, conſtant, univerſal, and uncon- 6 Modern 279. 
trolled practice of juſtices of peace ſeems-to have altered the 
law in this particular, and to have given them an authority in 
relation to ſuch arreſts, not now to be diſputed, "1 

Seft, 17. But I do not find any good authority, That a Summary 30, 
juſtice can juſtify ſending a general warrant to ſearch all ?? = 1 
ſuſpected houſes in general for ſtolen goods (6), as hath been ug W 8 
more fully ſhewn, in the tenth ſection. 


TSS * 


(6) In November 1762, the earl of Halifax, ſecretary of fate, iſſued a warrant * to ſearch for John 
** Entick the author, or one concerned in writing the Monitor.“ The meſſengers ſeized Mr. En- 
tick and his paper. On treſpaſs the jurors found a ſpecial verdict, and in Mich, 6 Geo. 3. Lord 
Camden delivered the judgment of the court; that a warrant to ſeize and carry away papers in the 
caſe of a ſeditious libel is illegal and void. — His Lordſhip ſaid, that warrants to ſearch for ſtolen 
goods had crept into the law by imperceptible practice, that it is the only caſe of the kind to be met 
with, and that the law proceeds in it with great caution, i For 1, There muſt be a full charge 
upon oath of a theft committed. adly, The owner muſt ſwear that the goods are lodged in ſuch a 
place, 3dly, He muſt attend at the execution of the warrant to ſhew them to the officer, who muſt 
ſee that they anſwer the deſcription, And laſtly, the owner muſt abide the event at his peril; for 
If the goods are not found, be is a treſpaſſer ; and the officer being an innocent perſon will be always 
a ready and convenient witneſs againſt bim. 21 State Trials 331. Vide alſo 2 Hale 113. 151+ 


Se, 18. Secondly, As to the evidence on which ſuch P 108, 20g, 
warrant is to be granted, it ſeems probable, That the practice 4 — 3 
of juſtices of peace in relation to this matter alſo, is now Con. 14 H. 8. 


become a law, and that any juſtice of peace may juſtify the 16. 


granting of a warrant for the arreſt of any perſon upon ſtrong * Cem. 287. 


grounds of ſuſpicion for a felony or other miſdemeanor, before 
any indictment hath been found againſt him. Yet inaſmuch 
as juſtices of peace claim this power rather by connivance, 
than any expreſs warrant of law, and ſince the undue execu- 
tion of it may prove ſo highly prejudicial to the reputation as 
well as the liberty of the party, a juſtice of peace cannot well Oro. Eliz. 120. 
too tender in his proceedings of this kind, and ſeems to be 1 Leonard 18 
puniſhable not only at the * of dhe king, but alſo of the * 5K. 56s. 


7 party 
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party grieved; if he grant any ſuch warrant groundleſly and 
maliciouſly, without ſuch a probable cauſe, as might in- 
duce a candid and impattial man to ſuſpect the party to be 
uilty. a 

4 Inft, 197. - 922 19. And ſince both Coke and Hale ſeem to diſapprove 

Summery 23. of ſuch warrants granted upon ſuſpicion, and the old books 

op: Ag ſeem generally to difallow all arreſt for the ſuſpicion of felony 

Co 12. ſect. 15. 3 8 

| made by any other perſon whatſoever, except the very perſon 
who hath the ſuſpicion ; it is certainly a ſafe way of proceeding 
for him, who hath the ſuſpicion, to make the arreſt in his 
proper perſon, and to get a warrant from a juſtice of peace to 
the conſtable to keep the peace. 

Sect. 20. And perhaps there may be this difference between 
the warrant of a juſtice of peace, for ſuch cauſes which he has 
not authority to hear and determine as judge without the con- 
currence of others, and ſuch warrant for an offence which he 
may ſo determine, without the concurrence of any other; 

that in the former caſe, inaſmuch as he rather proceeds 

. El. ue miniſterially than judicially, if he act corruptly, he is liable 

Legen n. to an action at the ſuit of the party, as well as to an informa- 

| tion at the ſuit of the king: But in the latter caſe he is 

3 D, Abr. 179. puniſhable only at the ſuit of the king, for that regularly no 
Corthew 49. man is liable to an action for what he doth as judge. 


4 Bum 338%. $2. 21. As to the ſecond point, viz. In what form ſuch 
(a) z ng“ a warrant is to be made; 1 ſhall lay down the following rules: 


| Dat. c. 11. Firſt, That (a) it ought to be under the hand and ſeal of 


3 Ia. 56. the juſtice who makes it out. 
14 H. 8. 16. 


(5) Dalton c. Sect. 22. Secondly, That it W ts: 6s och ad 
217, 121. year and day wherein it is made, That in an action brought 


upon an arreſt made by virtue of it, it may appear to have 
been prior to ſuch arreſt, 


(c) Dalton, e. Seat, 23. Thirdly, That it is (c) ſafe, but perhaps not 


Lamb. 85, 36, neceſſary, in the body of the warrant to ſhew the place 


Crompton 147, Mhere it was made; yet it ſeems neceſlary to ſet forth the 


215, &c, E in the margin at leaſt, if it be not ſet forth in the 
* | 
4 Burn 383. See?. 24. Fourthly, That it may be made either in the 


name of the king, or of the juſtice himſelf, as appears from 
the precedents above referred to, | 


) Dalte. 1179. Sed, 25, Fifthly, (4) That if it be for the peace or good 
* SD behaviour, it is adviſable to ſet forth the ſpecial cauſe upon 
which it is granted ; but if it be for treaſon or felony, or other 
oftence of an enormous nature, it is ſaid, That it is not 
neceſſary to ſet it forth; and it ſeems to be rather diſcretionary 


than neceſſary to {et it forth in any caſe, 
8 N | Sees. 
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$2. 26. Sixthly, (a) That ſuch a — may be either Ane. 
eral, to bring the party before any juſtice of peace of the 1 Non 375. 
— or ſpecial, to bring him before the juſtice only who 5 Coke 59. 
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B. Peace 9. 

granted it. | | 
Seck. 27. Seventhly, (b) That it may be directed to the (5) Dalt, 6 177. 
ſheriff, bailiff, conſtable, or to any indifferent perſon by Jenes es 
name, who is no officer ; for that the juſtice may authori 


. 


14 H. 8. 36, 
© B. Peace && © © 


any one to be his officer, whom he pleaſes to make ſuch, yet Salk. 276. ff. 
it is moſt adviſable to direct it to the conftable of the pre- Ld Ray. 1292, 


TY ga 
cin& wherein it is to be executed; (c) for that no other con- 4 — 


ſtable, and d fortiors no private perſon, is compellable to 2 Hale 110. 
ſerve it. | 


$2, 28. As to the third point; viz. In what manner ſuch 
warrant is to be executed, I ſhall lay down the following rules: 
Firſt, That a bailiff, or a conſtable, if they be ſworn and 
commonly known to be officers, and act within their own 
precincts, need not ſhew their warrant to the party, notwith- 
ſtanding he demand the fight of it; but that theſe and all other 
perſons whatſoever making an arreſt, ought to acquaint the 3 1 
party with the ſubſtance of their warrants, and that all private 2 Yo 
perſons to whom ſuch warrants ſhall be directed, and even , Coke 
officers, if they be not ſworn and commonly known, and even 1 Hale gf 
theſe, if they act out of their own precin&ts, muſt ſhew their * Hale . 
warrants, if demanded. And therefore it is enacted by 27 - - 

eo. 2. c. 20. That in all caſes where any juſtice of the Vide alſo 24 
peace is required or impowered by any ſtatute to iſſue a warrant Geo. 3. c. 44. 
of diſtreſs for the levying any penalty inflicted, a ſum of money | 
thereby directed to be paid,” The officer executing ſuch 
« warrant, if required, ſhall ſhew the ſame to the perſon whoſe 


« goods and chattels are diſtrained, and ſhall ſuffer a copy 
e thereof to be taken.” | 


Set. 29. Secondly, That the ſheriff having ſuch warrant Dalton e. 117, 
directed to him, may authoriſe others to execute it; but that, & K. 4 . 


every other perſon to whom it is directed, muſt rerſonallf 
execute it; 


him, 


1 


yet it ſeems, That any one may lawfully aſſiſt 1 


Sec. 30. Thirdly, That if a warrant be generally directed Certher $08. + 
to all conſtables, no one can execute it out of his own pre- ll . 


2 . - . 0 al 8 . 
_ but if it be directed to a particular conſtable by name, 2 — 

e ma i ithi juriſdicti the Ld Raym, 
ju rag execute It any where within the juriſdiction of the 40 aym 74 


+ Sec. 31. Fourthly, That the execution of a warrant 
muſt be purſuant to the directions of it. Therefore, where a 
warrant was directed to the officer, © To take up a diſ- 
orderly woman, and he took up a woman who was not fo,” the 
ureſt was held to be illegal, and the officer liable to an action 


for 


Fs | 
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(6) Vide a caſe ſor the injury (6).— So alſo where a warrant was directed by a 
i Middleſex ſecretary of ſtate to the king's meſſengers, To take up the 
—— — author, printer, or publiſher of a libel;“ and the meſſengers 
Dawſon or Law- took up a perſon who was neither author, printer, nor pub- 


ſon, v. Clarke, liſher, it was determined to be unjuſtifiable, and the meſſengers 


muse , liable to an action of treſpaſs and falſe impriſonment (7), for 


| | - pv in neither of the caſes had the officers acted in obedience to 


- mer. alſizes, their warrants. 


—— Vide Money v, Leach, Trin, 3 November 3765. 11 State Trials 313. 


* 


CHAPTER THE FOURTEENTH. 


WHERE DOORS MAY BE BROKEN OPEN IN ORDER 
To Make an ARREST. 


'- _ A ND. now I am to conſider in what caſes it is lawful to 
(a) 27 AF. 35. break open doors, in order to apprehend offenders; and 
4 loft. 177. to this purpoſe I ſhall premiſe, That the law doth never allow 
. of ſuch (a) extremities but in caſes of neceſſity; and there- 


* _ fore, That no one can arg the breaking open another's doors 
216, 217. to make an arreſt, unleſs he firſt ſignify (1) to thoſe in the 


—.— 25.2, bouſe the cauſe of his coming, and requeſt them to give him 
Foſter 320. admittance. 


(1) No preciſe form of words is required to be uſed in giving notice. It is ſufficient if the party is 
made acquainted that the officer does not come as a mere treſpaſſer, but claims to act under a pro- 
per authority, provided that the officer had in fact a legal warrant, Fofter 137, and where the magi- 
rate hath juriſdiction, the legality of his warrant will never depend upon the truth of the information 
whereon it is grounded, Foſter 136. . 


roger $21. Ses. 2. But where a perſon authoriſed to arreſt another 
3 Hale 1. who is ſheltered in a houſe, is denied quietly to enter into it, 
be in order to take him; it ſeems generally to be agreed, That 
| may juſtify breaking open the doors in the following in- 
1 = ances, f g 
| (997 w_ 35 Steer. 3. Firſt, Upon a (ö) capias grounded on an indict- 
4 — aſhs.ag ment for any crime whatſoever : Or upon a (c) capias from the 
(9 Moax 606, (4) king's bench or chancery, to compel a man to find ſureties 
+ 7 beine ne. 78. for the peace or good behaviour : Or even upon a warrant 


Crompton 150. from a juſtice of peace for ſuch purpoſe. 


Fofter 136. 
(% Moor 6x Seer. 4. Secondly, Upon a (e) capias wiagatum, or capiat 
2 908. pro fine, in any action whatſoever, | 


Yelverton 28. Dalton c. 78. 

(/)2 Jones 233 Se, 5, Thirdly, Upon the (J) warrant of a juſlice of 

234 peace, for the levying of a forſeiture in execution of a judg- 
6 | ment 


Ch. 14. IN ORDER TO MAKE au ARR EST. | 129 


ment or conviction for it grounded on any ſtatute which gives nut ite cafe 
the whole, or but part of ſuch forfeiture to the king, ans" 2. tho-cem 
authoriſes the juſtice of peace to give ſuch judgment or con- rant if required, 


viction for it. . — c. 13. lets 


8.9. 6. Fourthly, Where a (e) forcible entry or detainer (+) br. % 1 
is either found by inquiſition before juſtices of peace, or appears 
upon their view. | 


$28, 7. Fifthly, ()) Where one known to have committed a . $,mmay 
treaſon or felony, or to (c) have given another a dangerous 90, 93 
wound, is purſued either with or without à warrant, by a — 
conſtable or private perſon. But where one lies under a 13 E. 4. 9. 
probable ſuſpicion only, and is not indiQed, it ſeems the better ( 22 E. 3. 7. 
(d) opinion at this day, That no one can juſtify the breaking 1 i 

open doors in order to apprehend him. Con. 13 E. 4. 9. 


B. Cor. 159, Dalt. c. 78. F. Bar, 110. Foſter 321, Vide 1 Hale gs 3. contra. 


Sect. 8. Sixthly, Where an (e) affray is made in a houſe in ( Sum, 34. 
the view or hearing of a conſtable; or where thoſe who have 2 Hale gg, 
made an affray in his preſence fly to a houſe, and are imme- . | - 
diately purſued by him, and he is not ſuffered to enter; in B. F. Impriſon, 
order to ſuppreſs the affray in the firſt caſe, or to apprehend the 6. 


affrayers in either caſe. 


| $2, 9. Seventhly, Wherever a (/) perſon is lawfully ar- (Y 6 Mod, 17% 
reſted for any cauſe and afterwards eſcapes, and ſhelters him 37% nr f. 
in a houſe, | Salkeld 79. 


1 Hale 459, 2 Roll 138. Ld Rym. 1028. Forſter 3300 


Sect. 10, Allo it is enacted by 3 & 4 Jac. I. ſ. 35. That 
upon any lawful writ, warrant, or proceſs awarded to any 
& ſheriff or other officer, for the taking of any popiſh re- 
“ cuſant, ſtanding excommunicated for ſuch recuſancy, it 


$* ſhall be lawful, if need be, to break open any houſe,” 


Sec. 11. But it hath been reſolved, That where juſtices of 
peace are, by virtue of a ſtatute, authoriſed to require perſons 
to come before them, to take certain oaths preſcribed by ſuch 
ſtatute, the officer cannot lawfully break open the doors of the 
perſons who ſhall be named in any warrant made in purſuance 
of ſuch ſtatute, in order to be brought before the juſtices to 
take ſuch oath, becauſe ſuch warrant is not grounded on a 
precedent offence ; neither doth it appear, That the party 
either is or will be guilty of any: But it ſeems clear, That if 
an officer enter into any houſe to ſerve any ſuch warrant,” and 
the doors of the. houſe be locked upon him, being in ſuch 
houſe, he or his friends may juſtify breaking them open, in ; 
— to 2 1 liberty; for that even in the execution of GJ 52. 6. 
civil proceſs, the ws of the breaking open doors in the 87. J. 555 
like circumſiances W allo of t ing ope Foſter 3'9- 


CHAPTER 


CHAPTER THE FIFTEENTH, 


OF BAIL, 


9 | ND now I am to conſider in what manner, and in what 
Summary 98. caſes offenders are to be bailed. As to which it is to be 


©, Crompton 284. obferved, ' hat wherever a perſon is brought before a juſtice 


Hale 120, 121. of peace upon an accuſation of treaſon or felony, he muſt be 
either bailed or committed, unleſs it manifeſtly appear that no 
ſuch crime was committed, or that the cauſe for which alone 
the party was ſuſpected, was totally groundleſs; in which 

| caſes only it is lawful to diſcharge him without bail. 


For the better underſtanding of the nature of bail, T ſhall 

' conſider the following points. —Firſt, The nature of bail and 

mainpriſe in general, Secondly, What ſhall be ſaid to be 

. ſufficient bail.— Thirdly, The offence of taking inſufficient 

bail.—Fourthly, The offence of granting it where it ought to 

be denied, —Fifthly, The offence of denying, delaying, or 

obſtructing it where it ought to be granted, —Sixthly, In what 

caſes it is grantable,—Seventhly, Fo what form it is to be 
taken, —Eighthly, What ſhall forfeit the recognizance, 


And firſt, As'to the nature of bail and mainpriſe in general 
T ſhall endeavour to ſhew, In what reſpects they agree; and, 
In what they differ. 


(0) Hale 124. Sec. 2. As to the firſt particular it ſeems, That the words 
ton c. 114. 


— — hank bail and mainpriſe, are often uſed promiſcuouſly in our (a) 
4 Inſt, 180. law-books and (b) acts of parliament, as ſignifying one and the 
(5) x Rich. 3. 3. ſame thing. And it is (c) certain, That bail and mainpriſe 
3.71 agree in this notion, that they ſave a man from impriſonment 
1& 2 PH. & 23 . 

Mar. 13. in the common gaol, by his friends undertaking for him before 
(Summary 96. certain perſons for that purpoſe authoriſed, that he ſhall appear 
Dalton e. 114. at a certain day, and anſwer the crime with which he is 

charged, and be juſtified by law. 


(4d) 41of Sect. 3. As to the ſecond particular, The chief, if not the 
4% % (4) only, difference between bail and mainpriſe ſeems to be 
(e) F. Mainp, this, That a man's mainpernors are (e) barely his ſureties, and 
B. Min. 8 cannot juſtify the detaining or impriſoning of him themſelves, 
» Mainp, 8g, . . , 
Coke, B. x in order to ſecure his appearance: But that a man's bail are 
Mainp.c. 3.and looked upon as his (J) gaolers of his own chooſing, and that 
eee 1 400 perſon bailed is in the eye of the law, for many pur- 
Con, . . 6. 8, I, © 6. 51 . . , . 
3 wy F, = Apo 1 p U. 64 of Se + he NN 


7. , 1. 26 22 H 6. 9. pl. Ig» 
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poſes, eſteemed to be as much in the priſon of the court by 

which he is bailed, as if he were in the actual cuſtody of the 

proper gaoler. But I do not find this point clearly ſettled in ; 
relation to any other court beſides the king's bench, as hath (s) F. Mainp, 
been more fully ſhewn chapter 6, ſection 4. However it Pelton c. 11 f 
ſeems certain in every bailment, That if the party bailed be (a) B. Mainp. 99. 
ſuſpected by his bail as likely to deceive them, he may be a 231, 
detained by them, and enforced to appear according to the 1 Hie 12. 
condition of the recogniſance, or may be (5) brought by them (5) Summary g6, 
before the juſtice of peace, by whom he ſhall be committed, Palon c. 114, 
unleſs he find new ſureties. | 


Seck. 4. As to the ſecond point, viz, What ſhall be ſaid (e) 2 Hale 123. 
to be ſufficient bail, it ſeems to be (c) agreed, That no perſon 2828 97- 
ought in any caſe to be bailed for felony by leſs than two; and 10 Coke 8 
it is (a) ſaid to be the practice of the king's bench, not to admit (4) Sty. Reg. 
any perſon to bail upon a habeas corpus on a commitment for \' g 
treaſon or felony without four ſureties (1): Alſo (e) it ſeems to (.) Datos * 
have been anciently an eſtabliſhed rule, That none under the 70 & 114. 
degree of ſubſidy-men, ſhould be admitted to bail any perſon 9. 
for a capital crime: But the manner of granting taxes by way 
of ſubſidy having been of late for many years diſuſed, this 
rule at preſent ſeems to be of little uſe; But the only ſure way 
of proceeding in this caſe, is to take care that every one of 
the bail be of ability ſufficient to anſwer the ſum in which 
they are bound, which (Ff) ought never to be leſs than forty (f) Dult. e. 114. 

unds for a capital crime, but may be as much higher as the Summary 97 
Juſtices in diſcretion ſhall think fit to require, upon conſidera- 
tion of the ability and quality of the priſoner, and the nature 
of the offence: And if it ſhall ſeem doubtful, whether the 
perſons who offer themſelves to be ſureties, be able to anſwer 
ſuch ſum; it is (g) ſaid, That the perſon who is to take the (g) Dalt. e. 174. 
bail, may examine them on their oaths concerning their ſuf- Cempton 194, 
ficiency : And if a perſon who has power to take bail be ſo far 1 25: 
impoſed upon as to ſuffer a priſoner to be bailed by inſufficient 
perſons, it is ſaid, That either he, or any other perſon wha 
hath power to bail him, may require the party to find better Summary 96, 
ſureties, and to enter into a new recogniſance with them, and alt. c. 70. & 


may commit him on his refuſal, for that inſufficient ſureties are 
as no ſureties, | 


(r) In felony four perſons are required for bail; but for any inferior offence two are ſuf. 
ficient, In both caſes the number of the bail muſt be mentioned in the notice, otherwiſe the court 
will reject the whole, Ld Mansfield, Rex v. Bolton, Mich. 23 Geo, 3. MS, 


Sec. 5. But juſtices muſt take care, That under pretence 
of demanding ſufficient ſurety, they do not make ſo exceſlive 
« demand, as in effect amounts to a denial of bail; for this 
is looked on as a great grieyance, and is complained .of 4 

| ſu- 


Vide ſup. e. 6. 
: ſe. 10. 11. &c. 


Dalton c. 114. 


Summary 97. 


W 


r BALL Bk. 3. 


ſuch by 1 Will. and Mary, ſeſſ. 2. by which it is declared, 
« That exceſſive bail ought not to be required. 


Sec. 6. As to the third point, viz. The offence of taking 
inſufficient bail, it ſeems clear, That wherever a ſheriff, in 
purſuance of the ſtatute of Weſtminſter, c. 15. Or juſtices of 
peace in purſuance of the ſubſequent ſtatutes, grounded on the 
ſaid ſtatute of Weſtminſter 1. and ſet forth more at large in 
the following part of this chapter, ſhall admit any perſon to 
bail for felony, with inſufficient ſureties, who ſhall not after- 
wards appear according to the condition of the recogniſance, 
the juſtices of aſſize may, by force of 27 Edw. 1. c. 3. com- 
monly called the ſtatute de finibus levatis, impoſe ſuch fine on 


| ſuch ſheriff or juſtices of peace, as to ſuch juſtices of aſſize in 


their diſcretion ſhall ſeem proper. But if a priſoner, who is 


| bailed by inſufficient ſureties, do appear according to the con- 


dition of the recogniſance, it ſeems that thoſe who admitted 
him to bail are ſafe, inaſmuch as the end of the law is an- 


ſwered, and the appearance of the priſoner as effectually pro- 


 Eured by ſuch ſureties, as if they had been never ſo ſufficient. 


. . C. 33. 77. 
38. Jo 39s 

F, Eſcape 4. 

F. Corone 246. 

Summary 97, 


113. 


1 Hale 596, 597, 


Vide ſup. e. 6. 
&Q, 11. 12, &c. 


$2. 7. As to the fourth point, viz. The offence of grant- 
ing bail where it ought to be denied: There is no doubt but 
that the bailing of a perſon who is not bailable by law, is 
puniſhable either at common law, as a negligent eſcape, as 
ſhall be more fully ſhewn in the chapter concerning Eſcapes, 
or as an offence againſt the ſeveral ſtatutes concerning bail. 

Se. 8. And firſt it is enacted by the ſtatute of Weſt- 
minſter 1, c. 15. That if the ſheriff, or any other, let any 
© po at large by ſurety, that is not repleviſable, if he be 
_ ſherifh, or conſtable, or any other bailiff of fee, which 
ce hath keeping of priſons, and be thereof attainted, he ſhall 
c“ loſe his fee and office for ever. And if the under-ſheriff, 
« conſtable, or bailiff of ſuch as have fee for keeping of 
<« priſons, do it contrary to the will of his lord, or any other 
<« bailiff being not of fee, they ſhall have three years impriſon- 
« ment, and make fine at the king's pleaſure.” 8 

Se, 9. Alſo it is enacted by 27 Edw. 1. commonly called 
the ſtatute de finibus levatis, c. 3. That the juſtices aſſigned 
& to take aſſizes, &c. when they deliver the goods, &c. fall 
&©« inquire if ſheriffs, or any other, have let out by replevin 


* priſoners not repleviſable, or have offended in any thing 


« contrary to the form of the ſaid ſtatute of Weſtminſter 1. 
„and whom they ſhall find guilty they ſhall chaſten and 
% puniſh in all things, according to the form of the ſaid 
« ſtatute,” 
Sec. 10. And it is farther enacted by 4 Edw. 3. c. 2. 
% That at the time of the aſſignment of keepers of the peace, 


mention ſhall be made, That ſuch as ſhall be indicted, or 


taken 


4e taken by them, ſball not be let to mainprize by the ſheriffs, 
« nor by none other miniſters, if they be not mainpernable 
« by law; nor that none who are indicted ſhall be delivered 
« but by the common law. And that the juſtices aſſigned to 
« geliver the gaols, ſhall have power to inquire of eriffs, Vide ſupra e. 6, 
4 „and others, in whoſe ward ſuch perſons indicted fett. 13, 16. 
ſhall be, if they make deliverance, or let to mainprize, 
« any ſo indicted, which be not mainpernable ; and to puniſh 
« the ſaid ſheriffs, gaolers, and others, if they do any thing 
ce againſt the ſaid act.“ | 
$:8. 11. And it is enacted by 1 & 2 Ph. and Mary, c. 13. 
« That no juſtice or juſtices of peace ſhall let to bail or 
« mainprize any perſon or perſons, which for any offence or 
« offences, by them, or any of them committed, be declared 
c not be repleviſed or bailed, or be forbidden to be repleviſed 
ce or bailed, by the above mentioned ſtatute of Weſtminſter 1. 
„ c. 15. And that the juſtices of gaol-delivery of the place 
* where ſuch juſtices of. the peace ſhall be guilty of ſuch of- 
© fence, upon due proof thereof, by examination before 
«© them, ſhall for every ſuch offence ſet ſuch fine on ev 
C ſuch juſtice, as the ſame juſtices of gaol-delivery ſhall think 
46 meet, &c.“ 5 N 
Sect. 12. It hath been reſolved, That it is no excuſe for 2 Strange 1216, 
Juſtices of peace admitting a perſon to bail, who was in truth _, | 
committed for a cauſe not bailable by law, that they did not 
know that he was committed for ſuch cauſe; and that no 
other cauſe of his commitment was mentioned in his mittimus Popham 96. 
but the ſuſpicion of felony ; for that they ought, at their peril, Dalton c. 114+ 
to have informed themſelves of the cauſe for which the party 
was committed, that they might be ſatisfied that he was bail- 
able by law. 


Sect. 13. As to the fifth point, viz, The offence of deny- 
ing, delaying, or obſtructing bail, where it ought to be 
anted. This ſeems to be a miſdemeanor, not only by the Vide 14 H. 5, 
atute, but alſo by the common law, and puniſhable thereby . 
as an offence againſt the liberty of the ſubject, not only by — d 4h 
action at the ſuit of the party wrongfully impriſoned, but alſo Boo. 
by indiAment at the ſuit of the king. | 
Sect. 14. But it ſeems clear, That he who has power to Summary 99. 
bail another is not bound to demand of him to find ſureties, Pat. e. 14. 
and to forbear committing him till he ſhall n to find B. Pag n 
zem; but may well juſtify his commitment, unleſs the B. Maiop, 
himſelf ſhall offer his — 1 TYM "0 
Seer. 15. The principal ſtatutes relating to this offence, 
are the above-mentioned ſtatute of Weſtminſter 1. c. 15,; 
the ſtatute de finibus, c. 3.; and 31 Car. 2. c. 2. commonly 
called the Ha eas Corpus Act. By the firſt whereof it is en- 
ated, „ That if any with-hold priſoners repleviſable, after 
g * that 


| 3 Comm. 136. 


(2) Not for trea - 
fon or felony in 
general, but 
treaſon for coun- 
terſeit ing tbe 
king's coin or 
felony for cal. 
ing the go of a 
fuch a one to ſuch 


an amount, and 


the like.— 


Thereforeifa 
conſtable, upon 
bis own authori- 
ty carry an of- 
fender to gol, 


, Which be may 


do by 4 Edw. 3. 
c. 10, without 


any warrant of 


commitment 
from a juſtice of 
ace, he would 
1 a right to 
be bailed upon 
this act, what- 


ever the offence 


may be. 1 Burn 
151.— But in 
Lord Montgo- 
mery*s caſe, 10 
Mod. 334. it is 
ſaid,that a com- 
mitment for 
treaſon gene» 


rally is good, 


N. B. the king's 
bench may bail 
though the ha- 
beag corpus act is 
ſuſpended, Vice 
$ Modern 93. 
Salke1d 103. 

2 St. Tr. 386. 


„ WT xk. 3 


« that they have offered ſufficient ſurety, he {hall pay . griev- 


cus amerciament to the king. And if he take any reward 


&. for the deliverance of ſuch, he ſhall pay double to the 
« priſoner, and alſo ſhall be in the great mercy of the king.“ 
And by the latter of the ſaid ſtatutes it is enacted, That 
«« juſtices of affize ſhall inquire if ſheriffs, or any other, have 
„ offended in any thing contrary to the ſaid ftatute of 
« Weſtminſter, and whom they ſhall find guilty they ſhall 


„ puniſh in all things according to the form of the ſaid 
& ſtatute.” 


Sect. 16, Alſo it is recited by the above-mentioned ſtatute 
of 31 Car, 2. That great delays have been uſed by ſheriffs, 
gaolers, and other officers,” to whoſe cuſtody the king's ſub- 


jects had been committed for criminal, or ſuppoſed criminal 


matters; in making return of writs of habeas corpus, by ſtand- 
ing out an alias and pluries, and ſometimes more, and by other 
ſhifts to avoid their yielding obedience to ſuch writs, contrary 
ta their duty, and the known laws of the land, whereby many 
ſubjects have been long detained in priſon, in ſuch caſes where 
by law they were bailable, &c. And thereupon it is enacted, 
„ That whenſoever any perſon ſhall bring any habeas corpus 
«© directed unto any perſon whatſoever, for any perſon in his 
cuſtody, and the faid writ ſhall be ſerved upon the ſaid of- 
ficer, or left at the gaol or priſon with any of the under- 
officers, under-keepers, or deputy of the ſaid officers or 
& keepers, that the ſaid officer or officers, his or their under- 
&« officers, under-keepers, or deputies, ſhall, within three 
days after ſuch ſervice thereof (unleſs the commitment were 
for treaſon or felony plainly and ſpecially (2) expreſſed in 
the warrant of commitment), upon payment or tender of 
the charges of bringing the (aid priſoner, to be aſcertained 
by the judge or court that awarded the ſame, and endorſed 
on the ſaid writ, not exceeding 12d. per mile, and on 
ſecurity given by his own bond, to pay the charges of carry» - 
ing back the priſoner, if he ſhould be remanded, and that 
« he will not make any eſcape by the way, make return of 
ſuch writ, and bring, or cauſe to be brought, the body of 
the party ſo committed, or reſtrained, unto or before the 
lord chancellor, or lord keeper, or the judges or barons of 
the court from which the ſaid writ ſhall iſſue, or ſuch other 
perſons before whom the ſaid writ is made returnable, ac- 
cording to the command thereof; and ſhall then likewiſe 
certify the true cauſes of his detainer or impriſonment, un- 
leſs the commitment be in a place beyond twenty miles 
diſtance, &c. and if beyond the diflance of twenty, and 
not above one hundred miles, then within the ſpace of ten 


days, and if beyond the diſtance of one hundred miles, then 
within the ſpace of twenty days,” | 


Suat. 


* 


Gay. Cf BAELE. , aa 


Sen. 19; And it is farther enaQted, par. 3. © That all Tuch 3 Comm. 136. 
* writs {hall be marked in this manner, per fatutum trice/imo 
©& primo Caroli ſacundi regis; and ſhall be ſigned (1) by the perſon (i) If the writ is 
© that awards the ſame.” And if any perſon ſhall be, or ſtand not figned, it 
committed or detained as aforeſaid, for any crime, unleſs for — 4 — A my 
©. treaſon or felony, plainly expreſſed in the warrant (2) of com- Roddam. Cow- 
86 mitment, in the vacation time, it ſhall be lawful for ſuch fer 67. 
© perſon ſo committed or detained (other than perſons convict, 8 
© or in execution by legal proceſs), or any one on his behalf, to Strange 16. 
« complain to the lord chancellor, or lord keeper, ot any juſ- mA 3 
« tice of either bench, or baron of the exchequer of the degren 765. 
be of the coif; and the ſaid lord chancellor, &c. juſtice or 
1 baron, on view of the copy of the warrant of the commit- 
c ment, or otherwiſe on oath that it was denied, or authorized 
de and required, on requeſt in writing by ſuch perſony or any in 8 
& his behalf, atteſted and ſubſcribed by two witneſſes (3), who (3) One , 
80 were preſent at the delivery of the ſame, to grant an habeas and an affidavit 
c corpus under the ſeal of he court whereof he ſhall be one ne OI 
© of the judges, to be directed to the officer in whoſe cuſtody fielen 
<< the party ſhall be returnable immediate before the ſaid lord | 
„ chancellor, &c. juſtice or baron; and on ſervice thereof as Ha 
© aforeſaid, the officer, &c. in whoſe cuſtody the party is, ſhall 
* within the times reſpeRively before limited, bring him be · 
& fore the ſaid lord chancellor, juſtice or baron before whom 
<* the faid writ is returnable ; and in cafe of his abſence, before 
any other of them, with the return of ſuch writ, and the true | 
& cauſes of the commitment and detainer. (4) And thereupon, (4) For the cer. 
<< within two days after the party ſhall be brought before them, en — 
& (5) the ſaid lord chancellor, juſtice or baron, before whom —— 
<« the priſoner ſhall be brought as aforeſaid, ſhall diſcharge the Willa 154, 

« ſaid priſoner from his impriſoament, taking his recogniz- Ys 586. 
& ance, with one. or morg ſureties, in any ſum according to — 
« their diſcretions, having regard to the quality of the priſoner 915. Andrews 
* and nature of the offence, for his appearance in the king's 9 77 * 
4 bench the term following, or in ſuch other sport wherein den inge ur be 
* the offence is properly cognizable, as the caſe ſhall require; brovght late 
„ and then ſhall certify the ſaid writ with the return thereof, i, — g 
<« and the tecognizance, into ſuch court; unleſs it be made party to be 8. 
jy —— to the ſaid lord _—_— &. that the party ſo com- ETON — 

* mitted is detained upon a roceſs, order ot warrant, , 80 4 
© out of ſome court that hath jade Alon of criminal matters ; , 1 . 
or by ſome warrant ſigned and ſealed with the hand and ſeal (6) . 
« of any of the ſaid juſtices or barons, or ſome juſtice ot juſ- 2 Hale 143." 

« tices of the peace, for ſuch matters or offences, for the which Vaugb. 3 = 
« by law the priſoner is not bailable (6).” Wa cet 


3 Wut. 188, Strange 444. 794. 982. Ld Raye, 1354+ Burr, 460, 606, 2991, 111g. 1434. ę !. 


Ses. 18. But it is provided, par. 4. * That if any perſon 
:* ſhall have wilfully neglected, by the ſpace of two whole terms 
Vor. II. * aer 
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s after his impriſonment, to pray a habeas corfie for his en- 


No privilege will 
excule a peer 
from obeying the 
writ. 1 Burrow + 


633- 
.Vide alſo Strange 


1267. 915.329 


2 Ld Raym, 58 


503. | 


Salkeld 103. | 
Comber 6. 
3 Com. Dig 455» 


(5) A notion 
prevailed, that 
all writs of ha- 
beas corpus 
granted in vaca- 
tion expired on 
the commence- 
meat of the 
term. But Lord 
ans field, 
Hill. 31 Geo, 
2. declated the 
unanimous opi- 
nion ofthe court, 
that ſoch notion 
was ill found - 
ed, that a perſon 
requice a, new 


vuUlity, I Burrow 


- «6 proclaimed for that county where the priſoner is detained, 


« largement, be ſhall not have a habeas corpus to be granted in 
c vacation time, in purſuance of this aft.” Wh 
- $:4. 19. And it is farther enacted, par. 5. „ That if any of- 

4 ficer, &c. ſhall neglect or refuſe to make the returns afore- 
% ſaid, or to bring the body of the prifoner according to the 
command of the ſaid writ, within the reſpective times aſore- 
0 ſajd, or hall not, within ſix hours after demand, deliver a 
« true copy of the commitment, &c. he ſhall forfeit for the 
4 firſt offence. 100 J. for the ſecond 2001, and be made in- 
c capable to hold his office, &c,” 1 

Se. 20. And it is farther enacted, par. 6. That no 
<« perſon who ſhall be ſer at large upon any habeas corpus, ſhall 
« be again impriſoned for the ſame offence by any perſon 
« whatſoever, other than by the legal order and proceſs of 
& ſuch court wherein he ſhall be bound by recognizance to ap- 
«« pear, or Other court having juriſdiction of the cauſe, on pain 
c of 5001,” E 

Sect. 21. And it is farther enacted, par, 7. That if any 
“ perſon who ſhall be committed for treaſon or felony, plainly 
and ſpecially expreſſed in the warrant of commitment, upon 
« his prayer or petition in open court, the firſt week of the 
term, or the firſt day of the ſeſſions of oyer and terminer, or 
<« general gaol-delivery, to be brought to his trial, ſhall not be 
« indicted ſome time in the next term, ſeflions of oyer and ter- 
« miner, or general gaol-delivery after ſuch commitment, the 
« juſtices, of the ſaid court ſha}l,, upon motion in open court, 
« the laſt day of the term, or ſeſſions, ſet at liberty the priſoner 
„ upon bail; unleſs it appear-upon oath, that the witneſſes for the 
« king could not be produced the ſame term, &c. And if ſuch 
« priſoner, upon his prayer, &c. ſhall not be indicted and tried 
« the ſecond term, or ſeſſions, he ſhall be diſcharged from his 
«© impriſonment,” 1 02% of; 

Sect. 22. And it is farther enacted, par. 10. * That it ſhall 
„be lawful for any priſoner, as aforefaid, to move and obtain 


his habeas corpus, as well out of the chancery or exchequer, 


& as the king's bench or common pleas: And if the ſaid lord 
„ chancellor or lord keeper, or any judge or judges, baron ot 
„ barons” for the time being, of the degree of the coif, of any 
„of the courts aforeſaid, in the vacation time (7), upon view 
Hof the copy of a warrant of commitment or detainer, or on 
“ oath made that ſuch copy was denied, ſhall deny any writ of 
% habeas corpus, by this act required to be granted, being 
moved for as aforeſaid, they ſhalt ſeverally forfeit to the 
party grieved, the ſum of 5001.” Mic 901 8” | 

might be brought into court upon a habeas corpus iſſued in vacation, and that to 


writ, would de attended with delay and expence without the leaſt reaſon of 
460. 542. 606. 608, f 6 ; * 


Sec. 23. But it is provided, par. 18. That after the aſſizes 


Ch. 18. Or BAIL 


© no perſon ſhall be removed from the common gaol upon any 

ce habeas corpus granted in purſuance of this act; but upon ſuch 

& habeas corpus ſhall be brought before the judge of affize in | 
„ open court, who thereupon ſhall do what to juſtice ſhall ap- | 
44 pertain.” But it is'provided-neverthelefs, par. 19. That 1 
«© after the aſſizes are ended, any perſon detained may have his e 
cc þabeas corpus according to the direction of this act. | ye 
© 8:8. 24. Tt is obſervable, that this ſtatute makes the judges 4 Comm. 1396 - 
liable to an action at the ſuit of the party grieved in one caſe | I - 
only, which is the refuſing to award a habeas corpus in vacation | 
time; and ſeems to leave it to their diſcretion in all other caſes, 7 kh 
to purſue its diredtions in the ſame manner as they ought to B. 2. e. 74, 
execute all other laws, without making them ſubſect to the 8e. 4 * 1. 
action of the party, or to any other expreſs penalty or forfeiture: 9 | 
And this is moſt agreeable to the general reaſon of the law, 

which regularly will not ſuffer a judge to be liable to an action 

for what he does as judge. 


As To the ſixth point, vis. In what caſes bail is grantable, . 
I ſhall endeavour to ſhew, Where it is grantable by a ſhe- 
riff.— Where by a juſtice of peace. Where by juſtices of 
gaol-delivery.— Where by the courts of Weſtminſter-Hall. | 


As to the firſt point, I ſhall conſider, Where: bail is 
grantable by a ſheriff ex officio; and, Where by virtue of 


& writ, 


 Sef,25. As to the firſt particular, it is holden by (a) ſome, ä 
That by the common law the ſheriff might, by PRs his — et, 
office, as principal conſervator of the peace, bail any perſon Edu. 1. c, x5, 
arreſted on ſuſpicion of felony, or for any other offence Rs; 83- 36g. 
which is bailable, | | EF 6. - | 
a cont, 2 Jnft, 190, 

Sec. 26. Alſo it hath been holden, (5) that a conſtable had (5) DH. 11% 
the like power by the common law: And it may (e) probably Coo.  taft, | | 

be inferred from the recitals of the writs of mainpriſe in the % _ 
regiſter, that by the common law the ſheriff had power to bail PUR ON 
perſons indicted of larceny in a (4) court-leet, and alſo perſons (np. 
indicted as (4) acceſſaries to a felon, and perſons appealed by (e) {«) — — | 
D 171 7 _ of the approvers, &c, | ut it ſeems ( 4 po 133» 

at the ſheriff ( f) had no power ex officio, to bail any perſon . 
indicted of any crime before juſtices 2 peace, And 2 — AY 3 * 
tain, (g) that neither the ſheriff nor conſtable could, in any of Priſon 22. 
the caſes above mentioned, take bail by recognizance but only 3 
by obligation. And ſome (5) have holden, That the ſtatutes 
which impower juſtices of peace to admit perſons to bail, on 
an accuſation of felony, and particularly preſcribe in whag 
manner they ſhall do it, have taken away all power of this 
kind from the ſheriff and conſtable; yet others ſeem to be of 

L 2 FEI another 


14 


() Sum. 106. 
2 Hale 148, 
149. 

2 Inſt. 190. 
Kegiſter 269. 
(5) Lamb. 342+ 


3. 


S. P. C 74. 
2 Inſt. 199 
(c) Sum. 106. 
C. Elis. 77. 
2 Hale 141 to 


F 14H» 
(3)Vide Strange 


G $A ils © Br. 22 


another opidion, becauſe the ſaid ſtatutes ate wholly in the 


aff: mative. | | TEES) | 

$29. 27, But it ſeems certain, (a) That by the common law, 
the ſheriff might bail any perſon who was indicted before him 
at his torn, for ſelony, or any other crime that is bailable; be- 
cauſe he might both award proceſs and alſo give judgment 
againſt the perſon ſo indided: And it is a general () rule, That 
whoſaever is judge of the offence, may bail the offender, But it is 
holden, That at this day the ſheriff has loſt his power (8), by 
reaſon of 1 Edw. 4. c. 2. ſet forth more, at large c. 10. ſ. 74. 
by which it is enadted, That the ſheriff ſhall not proceed on 
& any ſuch indictment, but ſhall remove it to the next ſeſſions 
« of peace.“ | x4 | 
on” 


$42. 28. As to the ſecond particular, it ſeems, That bail 


is grantable by a ſheriff by virtue of the following writs, viz. 


That of dio and atia. That of mainpriſe; and, That of homine 


| repligiando. 


(4 Reg. 269, 
270. 
(e) F. N. B. 
250, 3 
3 Cömm. 128. 
1-Hale 141. 


Coke on Bail 


and Mainpriſe, 
ch. 3 & 10. 
(N. B. 
250. 

4 Inſt. 179. 


2 Inſt. 290. 


But having already, in Book 1. c. 29. f. 20 & 24. incidently 
ſhe wn the nature of the firſt of theſe writs, which ſeems to be 
in great meaſure obſolete at this day, I ſhall refer the reader to 
vyhat is there ſaid concerning it. i of 0 

Set. 29. | Secondly, Of the writ of mainpriſe little notice 
is taken in the late books; yet the law relating to it ſeems to 
be ſtill in force in many cafes ; and conſequently in ſuch caſes, 


| thoſe who are bailable, and have been refuſed the benefit of 


bail, may ſtill by virtue thereof be delivered out of priſon (upon 
their finding ſureties (d) to the ſheriff that they will appear 
and anſwer to the crimes alledged againſt them, before the juſ- 
tices in the writ mentioned, &c.) as thoſe (e) who are im- 
priſoned for a ſlight ſuſpicion. of felony, or indicted of larceny / 
(/) before the ſteward of a leer, or of treſpaſs (g) before juſtices, 
of peace, and many other (+) perſons, all which it will be need- 


(e) EN. B. 50. leſs to enumerate. 


251. 


»gilter 133. 270 271. (5) F. N. B. 250, 281. Regiſter 269, &c, 


(i) Sam. 104. 
(+) 2 in. 195 
00 f. u. 5. 
250. 
4 in, 182. 
e, B. and 
Mind. c. 10. 
Vide ſop. 10. 


1c. 74, Jr. 


Seck. 30. But as to that which is ſaid in general, both by 
Sir Matthew Hale (i) and Sir Edward Coke, (#) in relation 
to this matter, from which it may ſeem to have been the opi- 


nion of thoſe authors, That no writ of mainpriſe is grantable 


at this day; it may be anſwered, That this is to be underſtood 
(!) only of the writ of mainpriſe for perſons indicted before the 
ſheriff in His torn, itt relation to whom he has no judicial powet 
at this day, and conſequently no power to bail them ex io; 
from whence it follows, That the writ of mainpriſe for ſuch 
perſons, being grounded on a ſuggeſtion that the ſheriff had un- 
juſtly refuſed before to admit them to bail, cannot now be pro- 


per, 


Ch. 15. O F B A 1 B. 


per, becauſe he cannot be ſaid to have unj.ſtly refuſed to do 2 
thing which he had no power to do, But this can be no man- 
ner of reaſon why the writ of mainpriſe ſhould not be ſtill 
grantable in other caſes, ” | 

Ser. 31. Thirdly, As to the writ of homine repligiando, 
there ſeems to be no doubt but that at the common law the 
ſheriff might deliver any perſons out of priſon by virtue of this 
writ, except in thoſe ſpecial caſes mentioned in the ſtatute of 
Weſtminſter 1. c. 15. which is ſet forth more at large in the 
next ſection: And i? he had returned, that the plantiff had been 
eloigned out of the county by the defendant, he might after- 

ward, by virtue of a capias in withernam againſt ſuch, defend- 
ant, whether he were a peer or commoner, have taken and im- 
priſoned him till the plaintiff ſhould be replevied. But the writ 
of homine replegiando has been much diſuſed of late, in ſuch caſes 
wherein juſtices of peace have been authorized to admit perſons 


to bail; yet whether the ſtatutes which gave ſuch authority to 25 


juſtices of peace, being wholly in the affirmative, do take away 
the ſheriff's power in the caſes mentioned in thoſe ſtatutes, may 
deſerve to be conſidered, However there can be no doubt but 
that in other caſes the writ of h»mine replegiando, (a) and capias 
in withernam, are very proper and effectual remedies. 

Sef. 32. But for the better underſtanding the ſheriff s 
power in this particular, I ſhall ſet down, and endeavour to 
explain ſo much of the ſaid ſtatute of Weſtminſter 1. c. 15. 
as relates to it, which is enacted as followeth :—** Foraſmuch 
as ſheriffs, and others who have taken and kept in priſon 
« perſons detected of felony, and incontinent have let out by 
&« replevin ſuch as were not repleviſable, and have kept in 
« priſon ſuch as were repleviſable, becauſe they would gain of 
* the one party, and grieve the other: And foraſmuch as be- 
« fore this time it was not determined which perſons were re- 
* glevifable, and which not; but only thoſe that were taken 
* for the death of a man, or by commandment of the king, or 
e of the juſtices, or for the foreſt : It is provided, and by the 
« king commanded, that ſuch priſoners as before were out- 
„ lawed, and they which have abjured the realm, provers, and 
« ſuch as be taken with the manner, (5) and thoſe which have 
« broken the king's priſon, thieves openly defamed and known, 
% and ſuch as be appealed by provers, ſo long as the provets 
« be living (if they be not of good name), and ſuch as be taken 
for houſe-burning feloniouſly done, or for falſe money, or 
« for counterfeiting the king's ſeal, or perſons excommuni- 
% cate, taken at the requeſt of the biſhop, or for manifeſt of- 
* fences, or for treaſon touching the king himſelf, ſhall be in 
* no wiſe repleviſable by the common writ, nor without writ ; 
* But ſuch as be indicted of larceny by enqueſts taken before 
* ſheriffs, or bailiffs by their office, or of light ſuſpicion, or 
far petit larceny, that * nat above the value of 


3 « twelve» 


2 Hale 142. 


F. N. B. 66. 
67, 68. 
Reg 78, 79. 


F. N. 3 68. 
2 Hale 141. 


Vide ſup. ſe. 


26. | 

a) 1 Sid. 3 
A, 61, bk 
227, 337» 
Carth. 186,287. 
Farreſley 9. 

3 Comm. 129. 


4 Modern 183. 


2 Hale 329 to ” 
136, * a v 


(5, See ſe, 41. 


2 Inſt, 190. 


2 Hale 229 to 
1232. 


4 Hale 129, 
2 Inſt, 186. 


q EY 


2 Inſt. 14 


2 Hale 13 


. Reg. 77. 
N. B. 66. 
(5) 25 Ed. x 
4 


2. 

41 Aſſize pl. 14. 
37 Aſſze pl. 12. 
49 Aſſige pl. 44+ 
1 Roll 268. 

44 Ed. 3. 38. 
21 Ed. 4. 71. 


OF BAIT Bb. a: 


« twelvepence, if they were not accuſed of ſome other 
« aforetime, or accuſed of receipt of thieves or felons, or of 
“ commandment, or force, or of aid in felony done, or accuſed 
< of ſome other treſpaſs, for which one ought not to loſe life 
« or member, and a man approved by a prover after the death 
«© of the prover (if he be no common thief, nor defamed), ſhall 
« be henceforth let out by ſufficient ſurety, whereof the ſheriff 
cc will be anſwerable, and that without giving ought of theig 
& goods,” | 55 ; | 

For the better expoſition hereof, I ſhall diſtinctly conſider, 
That part of the preamble which declares, what perſons had 
always been agreed not to be repleviſable. — That part 
of the purview which ſhews what other perſons ſhall not 
be repleviſable; and, That which ſhews what perſons ſhall be 


repleviſable. 


Of thoſe who by the preamble are declared to have always 
been agreed to be irrepleviſable, there are four kinds.—1. Thoſe 
who are taken for the death of a man.—2. Thoſe who are 
taken by the commandment of the king. —3. Thoſe who are 
taken by the commandment of the juſtices.—4. Thoſe who are 
taken for the foreſt. 


Sec. 33. As to the firſt of theſe particulars. Tt is obſerve 
able that the ſtatute declares generally, That thoſe impriſoned 
for the death of a man have always been taken to be irreples 
viſable, without making any diſtinction between ſuch homicide 
as is malicious, and that which happens by miſadventure, or in 
ſelf-defence. And it is further to be obſerved, that the ſtatute 
of Gloceſter, c. 9. provides, That where a man kills another 
« by misfortune, or in his defence, or in other manner without 
<« felony, he ſhall be put in priſon till the next coming of the 
« juſtices in eyre, or juſtices aſſigned to the gaol-delivery, &c.“ 
And agreeably hereto we find, That all perſons in general, wha 
are taken for the death of a man, are excepted out of the writ 
(a) de homine replegiando : And that even the ſuperior (5) courts, 
which are not reſtrained by theſe ſtatutes, have yet been always 
cautious of bailing perſons impriſoned fer any homicide, except 
in ſuch ſpecial caſes as ſhall be ſet forth more at large in the 
following part of this chapter. | 


Sect. 34+ Alſo it ſeems agreed, That juſtices of peace wha 


| have power at this day to bail a man arrefted for a light ſuſpi- 


e) Te, 63. 


of this chapter (c). 


cion of homicide, cannot bail any ſuch perſon for manſlaughter, 
or even excuſable homicide, if it manifeſtly appear that he was 
guilty of the fact, let it be ever ſo plain that it cavnot amount 
to murder, as ſhall be ſnewn more at large in the following part 


Sect. 35, And it is enaQted by 3 Hen. 7. c. 1. © That if it 
* happen, that any perſon named as principal or acceſſory, bo 
« acquitted 


Ch. 16. 0'r 1 151 


 « acquitted of any murder at the king's ſuit, within the yeat 
« and day, that then the ſame juſtices before whom he is ac- 
4 quitted, ſhall not ſuffer him to go at large, but either remit 
& him to priſon, or bail him, after their-diſcretion, till the year 
6 and day be paſſed,” | 


Sect. 36. As to the ſecond particular, viz, That concerning 2I#. 186, 287. 
thoſe who are taken by the commandment of the king, it ſeems, mY 1 
That the words of the ſtatute concerning them are to be under - Dalton 1 
ſtood of ſuch only as are impriſoned either by the king's per- Regitter 27. 
ſonal command, or by the command of his privy council, which 
is looked upon to be as it were incorporated with him and to 
ſpeak with his mouth; and accordingly we find the exception 
in the writ of homine replegiando, relating to 'perſons impriſoned 

by the king, thus expreſſed in the regiſter, niſi capti ſunt per 
ſpeciale præceptum noſirum ; by which it ſeems to be implied, 
That this exception is not to be applied generally to ever 
command whatſoever of the king. To which it may be added, 
That if it were to be underſtood in ſo large a ſenſe, it would 
extend even to thoſe who are taken by à capias in a perſonal 
action, for that every ſuch capias is the commandment of the . 
king; but it ſeems certain, That a defendant taken by ſuch a as Fe th 
capias is repleviſable by the common law, But perſons im- e 
priſoned by the ſpecial command of the king, or of his privy («) 1 And. 298, 
council, are ſo far from being repleviſable by the ſheriff, that 1 el 13,9 
they have formerly (a) been adjudged not to be bailable even 1 Leonard 70. 
by the court of king's bench. However at this day the law is B. Mainpr. 37. 
otherwiſe declared and ſettled by parliament, as ſhall be ſhe wu 275 13" 


more at large in the following patt of this chapter, | 2 


Sec. 37. As to the third particular, viz. That concerning 
perſons impriſoned by the command of the juſtices, it is ob-= 
ſervable, That the exception in the writ of homine replegiando, 
in the regiſter, () concerning perſons ſo impriſoned, is reſtrain- { — . 2 66 
ed to thoſe whO are taken by the ſpecial command of the king's (% 8 P. C. 73. 
chief juſtice, But by Fitzherbert (c) and Staunford (4), Coke (e) (Nint. 187. 
and Dalton (/), the words of the ſtatute relating to perſons ſo nl maps rd 
impriſoned, ſeem to be underſtood in a large ſenſe of any of the 

king's juſtices in general, as of thoſe of aflize, as well as of thoſe. 

of the courts of Weſtminſter-Hall. But it ſeems that they are 

not to be underſtood generally of perſons impriſoned by any 

command whatſoever of ſuch juſtices, for that thoſe who are — . 73. 
impriſoned by their ordinary command, not by way of puniſh- p. N. B. 237 
ment, but in order only to be ſafely kept, are ſaid to be reple- 

viſable by the ſheriff, in cafes not prohibited by the ſtatute f 
and therefore it ſeems, That they mult be taken in a more te- 5. f. c. , 
ſtrained ſenſe of thoſe only who are impriſoned by the abſolute Dalr. e. 144. 
command of ſuch juſtices by 8 of puniſhment, as for a miſde- 3+ Ed. 3. 33+ 


4 meanor 
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(a) Reg. 77. 

4 Inſt. 314. 

(5) 1 Inſt. 2. 
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F. N. B. 67. 

Plowden 124. 
(d) 9 H. 3. 10. 

& 16. 


J (e) 34 Ed, To 
commonly 


called, ordinatio 
Foreſtæ. 


(yr. x. B. 67. 


fe) F. N. B. 67. 
eziſter de. 


, 


OF BAIL W. a 


meanor done in their preſence, or for other contempts, or ſuch like 
matters, which lie rather in their diſcretion than in their or- 
dinary power; and it ſeems, that a commitment by the chief 
juſtice, without ſhewing any cauſe whatſoever, ſhall be intend 

to be for ſome ſuch matter; and there can be no doubt but that a 
perſon under ſuch a commitment is repleviſable by the ſheriff, 
Alſo it bath been holden, That a perſon ſo committed is not 
bailable upon a habeas corpus: But how far perſons committed 
by the abſolute command of one court, are bailable by another, 
ſhall be more fully conſidered in the following part of this 
chapter. 


Sees. 38. As to the fourth particular, viz. That concerning 
thoſe who are impriſoned for the foreſt, who alſo are excepte 

out of the writ (a) of homine replegiando; it ſeems, that the ſaid 
exception is to be underſtood as well of foreſts in the hands of 


ſubjects, (5) as of thoſe in the hands of the king; but it ſeems, 


that it is to be underſtood ſtrictly of proper foreſts only, and 
not to be extended (c) by equity to chaſes or parks. And as to 
impriſonments for offences in foreſts, the law has been much 
mitigated by later ſtatutes; for it is recited by 1 Edw. 3. c. 8. 
66 That divers perſons had been undone by the chief keepers of 
foreſts, &c. againſt the form of the great charter (4) of the 
foreſt, and againſt the declaration (e) made by king Edward 1. 
by which he granted, That treſpaſſes done in his foreſt, of 
vert and veniſon, ſhould be preſented at the next ſwainmote, 
before the foreſters, &c. and that ſoch preſentments made be- 
fore ſuch foreſters, &c. ſhould by the oaths of knights, and 
other diſcreet and lawfu] men, &c, by the common aſſent of 
all the ſaid minifters, be ſolemnly written, and with their ſeals 
enſealed; And that if any indictment ſhould be in any other 
manner made, that the ſame ſhould be void.” And thereupon 
it is ordained, ** That from thenceforth no man ſhall be taken 
* nor impriſoned for vert or veniſon, unleſs he be taken with, 
« the manner, or elſe indicted after the form before ſpecified : 
And then the chief warden ſhall let him to mainpriſe till the 
« eyre of the foreſt, without any thing taken for his deliver- 
« ance. And if the ſaid warden will not ſo do, he ſhall have 
a (/) writ out of the chancery, &c, to be at mainpriſe till the 
„ eyre. And if the warden ſhall not obey ſuch writ, the plain- 
„ee tiff ſhall have a (g) writ to the ſheriff to attach the ſaid war- 
«© den before the king, at a certain day, &c. And the ſheriff. 
(the verders being called to him) ſhall deliver him that is ſo 
taken, by good mainpriſe, in the preſence of the verders, 
and ſhall deliver the names of the mainpernors to the 
ſame verders, to anſwer in the eyre before the juſtices, 
&c.” And it is farther enacted, by 7 Rich. 2. c. 4. * That 
no man ſhall be impriſoned by any officer of the foreſt with- 
« ou 


@b, 16. or 1 111. 


te out due ĩndictment, or being taken with the manner, or treſ· 
tt paſſing in the foreſt, &c,” 


$e#2. 39. And note, That perſons ſo indicted, or taken with 
the manner, being impriſoned by ſuch officers, have their elec- 
tion either to be mainpriſed by twelve mainpernors, by virtue 
of the writ of homing replegiandy, given by the ſaid ſtatute of 
1 Edw. 3. c. 8. or to be bailed upon a habeas corpus, by the 
udges of Weſtminſter-Hall, &c. And if a perſon be im- 
I riſoned for any offence relating to the foreſt, without having 
been firſt indicted for it, or taken with the manner, there ſeems 
to be no doubt but that he may have an action of falſe im- 
priſonment, and may alſo be maiopriſed . in the manner 


above - mentioned. 


Axp wow I am to conſider that part of the purview of the 
above recited ſtatute of Weſtminſter 1. c. 15. which ſhews 
what other perſons are not repleviſable, of which there are two 
forts, —Firſt, Such as are excluded from the benefit of a reple- 
vin, in reſpect of the notoriety of their offence, —Secondly, Such 


as are excluded from it in reſpect of the heinouſneſs of the 
crime alledged againſt them, 


Perſons excluded from the benefit of a replevin, in reſpect of 
the notoriety of their offence, are of two kinds..—Firft, Thoſe 
who, by an expreſs or implied judgment, ſentence or convic- 
tion, or their on confeſſion, appear to be guilty.— Secondly, 
Thoſe who are under violent preſumptions of guilt, 


| $2, 40. And firft, Of thoſe who by judgment, ſentence, 

conviction or confeſſion, appear to be guilty, ſome are excluded 
from the benefit of a replevin by the expreſs words of the ſta- 
tute; as Thoſe who are outlawed, or have abjured the 
«« realm ; perſons excommunicate, taken at the requeſt of the 
“ biſhop, and provers.” And all other (a) perſons who are 
condemned, or convicted of felony, or any other (5) heinous 
crime whatſoever, whether by their own confeſſion, or by ver- 
dict generil'or ſpecial ; (c) and alfo all thoſe (d) who on their ex- 
amination own themſelves guilty of a felony alledged againſt 
them, and are charged in their MITTIMUS with the felony ſo con- 
feſſed, ſeem to be excluded from it by parity of reaſon, and the 
manifeſt intent of the ſtatute ; far (e) bail is only proper where it 
ſtands indifferent whether the party þe guilty or innocent of the 
accuſation againſt him, as it often does before his trial; but 
where that indifferency is removed, it would, generally ſpeak- 
ing, be abſurd to bail him: And agreeably hereto the ſtatute of 
2 Hen, 5. c. 2. provides, even as to civil cauſes, «That if 
upon a writ of certiorari, or corpus cum cauſa, out of chan- 
** Cery, it ſhall be returned that the priſoner is condemned by 
Judgment given againſt him, he ſhall be remanded, &c.” 
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Alſo 23 Hen. 6. c. 10. which ordains, That ſheriffs, &c. ſhall 
let out of priſon perſons in their cuſtody by foree of any writ, &c. 
in perſonal actions, or on indictments of treſpaſs, by ſufficient 
ſureties, &c. expreſsly excepts ** All ſuch as ſhall be in their 
« ward by condemnation, execution, &c.“ And therefore it 
cannot be but reaſonable to intend, That the ſaid ſtatute of 
Weſtminſter x. put the caſes of perſons outlawed and excom- 
municate as examples only; meaning thereby to intimate, 
That all other perſons under the like circumſtances ſhould be 
in like manner irrepleviſable : Yet it is certain, That the court 
of king's bench may, in their diſcretion, in ſome ſpecial caſes, 
bail a perſon upon an outlawry of felony; as (a) where he 
pleads that he is not of the ſame name, and therefore not the 
ſame perſon with him that was outlawed ; or alledges (b) any 
other error in the proceedings, Alfo it ſeems, That the court 
of king's bench, or juſtices of gaol-delivery, may bail (c) a per- 
ſon convicted of man-ſlaughter, or, as ſome ſay, of any other 
felony, for which he afterwards gets the king's pardon, And 
(4) there feems to be no doubt at this day, but that they may 
alſo bail any perſon who is guilty before them of homicide in 
ſelf defence, or by miſadventure. Alſo it is certain, That if a 
perſon appear to be impriſoned for an excommunication, in a 


cauſe of which the ſpiritual court hath no conuſance, he may 


be delivered either upon a habeas corpus, or by quaſhing or ſu · 
perſeding the writ of excammunicato capiendo. 


Secondly, Of thoſe who are under violent preſumptions of 


guijt, and in that reſpect are excluded by the ſtatute from the 


benefit of a replevin, there are ſeveral kinds, 


Sec. 41. Firſt, Thoſe who are taken with the manner (or ra- 
ther the mainer, that is, with the thing ſtolen, as it were in 


1 their hands), and by parity of reaſon, thoſe who are taken freſh- 


2 Hale 133.156. 
Vide C. 18. 1. 1 


ly upon a hue and cry. 
& 4. 


Se. 42. Secondly, Thsſe who have broken the king's priſon, 
and by the fame reaſon thoſe who have broken any other priſon, 
which the law preſumes that no innocent perſon will do. 


Sea. 43. Thirdly, Thoſe who are appealed by provers, who re- 
gularly are not bailable, becauſe the approver, by conſeſſing his 
own guilt, induces a ſtrong preſumption againſt thoſe whom he 
accuſes of the ſame crime of which he owns himſelf guilty ; 
yet by the expreſs words of the ſtatute, . If the perſon appealed 
«© by an approver be of good reputation, he may be bailed, even 
« in the lite of the approver; and, unleſs he be a notorious 
& felon, he may be bailed after his death.” And by partty of 
reaſon, he may alſo be bailed, if the approver wave (e) his ap- 


peal, ot be vanquiſhed, (/) unleſs there be ſome other * to 
25 etain 
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detain him in prifon, as the appeal of ſome other approver, &e. 
And if a perſon diſabled by law to become an approver, as one 
attainted, (a) &c. appeal another of high treaſon, it ſeems that 
the perſon ſo appealed ought to be bound (b) to his good be- 
haviour towards the king: But (c) if ſuch perſon had appealed 
him of felony only, it ſeems that he ought to have been wholly 
diſcharged, if there had been no other accuſation againſt him. 


Sen. 44. Fourthly, Thieves openly known and notorious, who, 
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as it ſeems, ought not to be bailed for any freſh felony, whereof _ 


there is probable evidence againſt them. But how far perſons 
accuſed of any crime ſhall be fo far eſteemed likely to have 
committed it, from their former ſcandalous behaviour, as to be 
preſumed guilty upon flight evidence, ſeems in great meaſure to 
be left to the diſcretion (d) of the perſon who hath power to bail 
them; who, upon confideration of the circumſtances of the 
whole matter, and the probabilities of both ſides, if he find it 
reaſonable ſtrongly. to preſume them to be guilty, ought not to 
bail but commit them. . 


$:4, 45. Fifthly, Perſons taken for open and manifeſt of- 
fences, which ſeems to be underſtood of inferior crimes of an 
enormous nature, under the degree of felony, as dangerous 
riots, (e) ſavouring of high treaſon, (/) ſcandalous extortions, 
conſpiracies, (g) by juſtices, &c. violent and exorbitant re- 


ſcouſes (v) of perſons arreſted by virtue of the king's writs, * 


miſpriſion (i) of treaſon, præmunire, (4) maim, and ſuch 
like heinous offences, whereof no one who is notoriouſly 
- guilty, ſeems to be bailable by the intent of this ſtatute z for 
notwithſtanding, in the latter part of it, it be ſaid generally, 
That thoſe who are accuſed of a treſpaſs, for which a man 
ſhall not loſe life or member, ate repleviſable ; yet upon the 
conſtruction of the whole it ſeems reaſonable to qualify the 
generality of that expreſſion with this limitation, that ſuch 
accuſation ought to be either on a light ſuſpicion; or if 
it be on plain and unqueſtionable evidence, that the offence 
ought to be inconſiderable, for if all perſons whatſoever ſhall 
be repleviſable for offences not touching life or member, let 
their guilt be neyer ſo notorious, the above-mentioned general 
unlimited clauſe, that thoſe who are taken for open offences 
ſhall be irrepleviſable, muſt be reſtrained to felonies and of- 
fences touching member, which ſeems contrary to the moſt 


obvious reaſonable purport of it, and alſo to common pradiice, 
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and that allowed general rule, That bail is only then proper 


where it ſtands indifferent whether the party were guilty or in - 
nocent; ſed guære. Yet it ſeems to be in great meaſure left 
to the diſcretion of the perſon who has power to admit others 
to bail, to judge in what caſes their crime is ſo flagrant and 
enormous, that they ought not to have the benefit of it. 


Of 
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Of thoſe who are excluded by the purview of the ſaid ſtatute, 
from the benefit of a replevin, in reſpe& of the beinouſneſs of 
the crime alleged againſt them, there are four kinds. 1. Thoſe 
who are taken for arſon, 2. Thoſe who are taken for falſe 
money. 3. Thoſe who are taken for falſifying the king's ſeal, 
4. 4 who are taken for treaſon, which touches the king 
himſelf. 5 | 


Sec. 46. And all ſuch perſons being expreſsly declared to 
be irrepleviſable, it ſeems clear, That they can in no caſe be 
delivered out of priſon by the ſheriff, either by virtue of the 
ſaid writ of homine replegiando, or without it: Yet if a perſon 
at large be accuſed before a ſheriff, on a light ſuſpicion of any 
of theſe, or of any other of the above-mentioned crimes, 
which always have been agreed to be irrepleviſable, as of 
homicide, &c. it ſeems by no means to follow either from the 
words or intention of the ſtatute, That the ſheriff is bound ta 
keep him in priſon till he be delivered by due courſe of law; 
but in ſuch a caſe it ſeems to be more reaſonable, that he take 
ſyrety of him to appear in a proper court to anſwer ſuch ac- 
cufation ; for it ſeems extremely harſh, and contrary to the 
firſt principles of the law, which favours nothing more than 
the liberty of the ſubject, to put an officer under a neceſfity of 
depriving a man of his liberty upon every accuſation of ſuch a 
crime, be it never ſo weakly grounded. And the words ot 
the ſtatute, declaring perſons to be irrepleviſable for ſuch 
crimes, ſeem clearly applicable to ſuch only as are under an 
actual impriſonment, and not to thoſe who are barely accuſed ; 
for that none can be properly ſaid to be replevied, but thoſe 
who, being actually impriſoned, are, upon finding pledges, 
delivered out of cuſtody z from which it follows, That perſons 
not impriſoned are not within the ſtatute ; Nay, the law is ſa 
far from obliging a ſheriff to impriſon a man on every accuſa- 
tion whatſoever of ſuch crimes, that it ſubjects him, as well 
as any other perſon, to an action of falſe impriſonment, if he 
does it without a reaſonable ground; as hath been more fully 
ſhewn in the chapters concerning Arreſts. But if a perſon be 
actually under an arreſt, either of a magiſtrate or private per- 
ſon, for any of the above-mentioned crimes, it ſeems clear from 
the expreſs words of the ſtatute, that the ſheriff cannot replevy 
him; and it ſeems, that at the common law he ought to have 
ſafely detained the party ſo arreſted till he could have obtained 
his legal deliverance. and that the perſon ſo arreſted had no 
remedy but by indictment or action of falfe ' impriſonment 
againſt thoſe who arreſted and delivered him to the ſheriff, on 
a groundleſs ſuſpicion, But how far the law may at this day 
be altered in this point, by the univerſal and allowed practice 
of ſheriffs receiving no perſon into their cuſtody, for any 
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crime, without the warrant of ſome magiſtrate, ſhall de mote 


Se. 47. It is certain, That the court of king's bench ſtill 
may, and always might, bail perſons. in cuſtody for any of 
theſe crimes, notwithſtanding this ſtatute ; yet in diſeretion it 
ſeldom uſes this power but in vety ſpecial caſes, as ſhall be 
ſhewn in the following part of this chapter. «16h driw 


And now I am to conſider that part of the purview of the 
ſaid ſtatute, which ſhews what perſons are repleviſable, © 


fully conſidered in the next chapter. | 


For the better underſtanding | whereof, I ſhall endeavour to 


explain, The branch relating io , perſons accuſed as prin- 
— — which concerns thoſe who are charged as ac- 
ceſſaries. g LE | 


- $2. 48. As to the firſt branch, Firſt, Thoſe who ate in- 
dicted of larceny by inqueſts taken before ſheriffs, or bailiffs, 


by their office, that is, before ſheriffs in their torns, and lords 


in their leets, ate expteſsly declared to be repleviſable ; and 
according to ſome opinions, thoſe who are indicted or appealed 
in any other court, of any other felony, not expreſsly de- 
clared by the ſtatute to be irrepleviſable, as robbery or burglary, 
&. are repleviſable by the ſhetiff e officio, without: writs 
within the equity of this clauſe: Vet the authorities which are 
brought to warrant this opinion, relate only to the bailment of 
perſons by ſuperior courts, upon indictments of appeals of ſuch 


crimes before ſuch courts, and do by no means prove that ſuch 


perſons are repleviſable by the ſheriff ex officio, without writ ; 
And it is obſervable, that the writs of mainpriſe in the regiſter, 
for perſons indifted only of treſpaſs, before juſtices of peace, 
expreſsly declare, "That ſuch perſons cannot be delivered out of 
priſon without the . ſpecial command; from whence it 
ſeems to follow, That ſuch perſons are not within the common 
denefit of a replevin by the ſheriff, without ſome ſuch ſpecial 
command. And if perſons indided of treſpaſs only, before 
Juſtices of peace, are not within the ordinary remedy of a 
replevin by the ſheriff without a writ, ſurely it cannot be 
thought, that perſons indicted of higher crimes, and before 
ſuperior courts, can be any way intitled to it: However, in- 
aſmuch as the ſaid ſtatute of Weſtminſter 1. expreſsly allows 
perſons indicted of - larceny before the ſheriff the ordinary 
remedy of a replevin, and expreſsly excludes ſome other par- 


ticular felonies, and ſays nothing of others, it ſeems a reaſon- 


able conſtruction of the ſtatute, That the ſheriff might by 
virtue of it, either with or without writ, replevy thoſe who 
were indicted before himſelf, or at a court-leet, of thoſe other 
felonies not expreſsly exceped, as well as thoſe indicted of 
larceny only, And the ſtatute leaving ſuch a latitude to the 
ſheriff in relation to the perſons ſo indicted before himſelf,- or 
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at a court - let, it hath been uſual for ſuperior eourts (who, 
though they be not within the ſtatute, have yet always had a 

reat regard. to the rules preſctibed by it) to uſe the ſame 
iberty in relation to ſuch crimes, and ſometimes greater, fof 
ſuch ſpecial reaſons, and in ſuch fpetial caſes, as ſhall be ſee 
forth more at large in the following part of this chapter Yet 
notwithſtanding the ſtatute ſeems generally to allow the benefrt 
of a, replevin to all thoſe who are indicted of larceny, &c, 
without any limitation; yet it hath been always conſtrued to 
intend only, that ſuch perſons indited of a grand Jarceny, as 
are of a good reputation, ſhall be replevifable; and therefore 
if there be ſtrong preſumptions of their guilt, it ſeems that 


. they ought not to be bailed ; but this is in great meaſure to by 


left to diſcretion, / 


$2#, 49. Secondly, Thoſe who are imptiſoned for a light 
ſuſpicion, are likewiſe declared by the ſtatute to be repleviſable. 
Yet, notwithſtanding the words are general, it hath always 
been taken to be the intent of them, That the perſons ſo im- 
priſoned ought to be of a good reputation. Alſo it ſeems clear, 
That the ſtatute means only ſuch perſons as are impriſoned for 


c crimes-not exprefs]y excepted by it from the benefit of a reple- 


2 Inſt. 190. 
Regiſter 269. 
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45. 


vin; and therefore that this branch cannot extend to perſons 
impriſoned for the treaſons mentioned in the ſtatute, arſon, or 


| homicide, but only to thoſe taken for larceny, © robbery, 


burglary, and ſuch like felonies, ke. | 
Seh. 50. Thirdly, Thoſe who are impriſoned for petit 


larceny, which does not amount to above the value of 124. 


are alſo declared by the ſtatute to be repleviſable, ** If they 


« have not been accuſed of ſome other larceny, before: And 
it ſeems to be agreed, That there is no neceſlity that ſuch per- 
ſons, be of good reputation; yet upon the conſtruction of the 
whole ſtatute, if ſuch perſons be taken with the manner, of 
confeſs the fact, &c. or their crime be otherwiſe open and 
manifeſt, it ſeems that they ought not to be bailed ; but if 
there be any colour or probability for their innocence, it ſeems 
molt agrecable to the intention of the ſtatute to.bail them. 


Seck. 51, Fourthly, Perſons accufed of other treſpaſs, for 
which a man ought not to loſe life or member, are declared 
by the ſtatute to be replevifable; yet perhaps the generality of 
this clauſe is reſtrained by that other clauſe which declares, 
That perſons taken for open and manifeſt offences ſhall not be 
teplevied, as hath been more fully ſhewn, Sect. 45. 


Sell. 52. Fifthly, The appellee of an approver is allo 
expreſsly declared to be bailable after the death of the approvers 
unleſs he be a notorious felon. But having already incidentally 
ſhewn, Sect. 43. in what caſes ſuch an appellee is 1 

| , 
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cable, I ſhall refer the reader, for this matter, to what is there 
ſaid concerning it, | . | 


' 8:8. 53. Secondly, As to the branch concerning thoſe 
who are charged as acceſſaries, which is in the following words, 
« Thoſe who are accuſed of the receipt of thieves or, felons, 
« or of commandment, or of force, or of aid of felony done, 
« ſhall be repleviſable, &c.“, it is obſervable, That notwith- 
ſtanding the ſtatute mentions only thoſe who are aeceſſary by 
receiving felons, or by commandment, force or aid, yet alt 


thoſe who are acceſſary to a felony any (a) other way, as by 


perſuaſion or any other procurement, or abetment, have al- 
ways been taken to be within the equity of it; and moſt (5 
of the books relating to this matter ſeem generally to hold 
That all acceſſaries, whether to homicide or any other felony, 
are bailable till the principal be convicted, or attainted z and 
that they are bailable even after ſuch conviction or attainder, 
upon their (c) pleading to the indictment, and do not expreſs 
any limitation or reſtriction, that they be of good fame, or 
but lightly ſuſpected, &c. And in the caſe (4) of 25 Edw, 3. 
44. pl. 14. wherein a perſon appealed of murder, as havin 
holden the deceaſed 'in his arms - while the other killed him, 
was not let to mainpriſe ; the reaſon, given for. it by the re- 
porter is, becauſe the defendant was in a manner a principal; 
for that otherwiſe being an acceſſary only, he ought to have 
been let to mainpriſe by the intent of the ſtatute, Yet I find 
it made a guære in the year-book of 21 (e) Edw. 4. Whether 
acceſſaries are to be let to bail of courſe? And pethaps it may 
be more reaſonable to intend, in the above cited caſe of 
25 Edw. 3. That ſuch perſon was denied the benefit of main- 
priſe by reaſon of the notoriety of his. guilt ; for it ſeems clear, 
— rom the (7) Regiſter, (g) Fitzherbert, and (h) Dalton, 
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hat acceſſaries to felonies are not to be bailed unleſs they be of 5 Mainp. 78. 
good reputation; and if the want of a good reputation, which (/) Reg 870. 
is at moſt but a very flight inducement to preſume them guilty — . 
of a particular crime, be a good cauſe to exclude them from (4) Dult. e. 124, 
the benefit of mainpriſe, which is given them by the general 
words of the ſtatute, it ſeems ſtrange, the ſtrong and un- 
queſtionable evidence of their guilt ſhould not much more 
exclude them from it ; eſpecially conſidering, that it is an a 
allowed rule, 60 That bail is only proper where it ſtands in- (i) Sup. f. 62. 


ifferent whether the perſon accuſed were guilty or innocent. 
And ſince latter ſtatutes have, in many caſes, excluded acceſſa- 
ties before the fact from the benefit of clergy, it ſeems abſurd 
to ſay, That perſons notoriouſly guilty of being acceſſary to 
the crimes which exclude them = the benefit of clergy, 

Il be admitted to bail; whereas if they had been committed 
to priſon on the like evidence of guilt, as principals, for 


lelonies within the benefit of clergy, or even for inferior of- 


4 fences 


Gt 86a Ek Bk, 21 
fences of an enormous nature, they could not have had the 
like privilege: And therefore ſince the general words of the 
ſtatute concerning the repleviſing of acceſſaries, are agreed to 
receive the above-mentioned limitations, That they ought to 
be of à good reputation, and alſo to plead firſt to the indiQ- 
ment, if the principal be attainted z why ſhould it not be 
feaſonable to admit this farther reſtriftion, That their guilt be 
not notorious? Which ſeems admitted to be implied in moſt 
of the cther clauſes of the ſtatute, which yet are penned in as 


| r words as that relating to acceſſaries. But this matter 
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cems at this day to be put beyond all queſtion, by 31 Car. 2. 
c. 2. ſ. 21. By which it is recited, That many times per- 
ſons charged with petit treaſon, or felony, or as acceſlaries 


: thereunto, are committed on ſuſpicion only, whereupon they 


are bailable or not, according as the circumſtances making 
out that ſuſpicion, are more or leſs weighty, &c.” And 
thereupon it is enacted, That no perſon fo charged, ſhall 
ic be removed or bailed by virtue of that act, in other manner 
& than he might before.” From which it ſeems clearly to 
follow, That where there are ſtrong preſumptions of guilt 
againſt a perſon ſo charged, he neither was bailable before that 
ftatute, nor is now bailable by virtue of it. 


As to the ſecond point, viz.. In what caſes bail is grantable 
by a juſtice of peace, I ſhall endeavour to ſhew, How 
far it is grantable by conſtruction of the ſtatutes and commiſ- 
fion, which gives juſtices of peace a juriſdiaion over certain 
crimes, without ſaying any thing concerning the power of 
granting bail; and, How far it is grantable by the fla- 
tutes ſpecially relating to the power of granting bail. 


Sef. 54. As to the firſt point it ſeems, That wherever 
Juſtices of peace have juriſdiction of a crime, they may bail the 
perſon indicted before them of ſuch crime, upon ſuch circum- 
ſtances for which other courts may bail the perſon ſo indicted 
before them ; for that it ſeems to be a good general rule, That 
fo far as any perſons are judges of any crime, ſo far they have 
power of bailing a perſon indicted before them of ſuch crime. 
And, upon this ground, it ſeems clear, That any two juſtices 
of peace, whereof one is of the quorum, may of common right 
bail perſons indicted before the ſeſſions of juſtices of peace, fot 
that any two ſuch juſtices may hear and determine the indict. 
ment. (a) Alfo it hath been «holden, That any one juſtice 
peace hath the like power in relation to perſons ſo indicted, 
becauſe every ſuch juſtice, being a judge of the court which is 
to determine the offence, ſeems conſequently to have a diſcre- 
tionary power of judging whether it be bailable, and of 2d. 
mitting the party to bail. And this ſeems to be implied by the 
ſtatute of 1 Rich, 3. c. 3. which giving one juſtice of — 

po 
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power of bailing perſons arreſted for felony, ** In like form as 
if ſuch perſons had been indicted at ſeſſions,” clearly ſuppoſes, 
that if ſuch perſons had been indicted at ſeſſions, they might 
have been bailed by any one juſtice: And if any one juſtice of 
peace had ſuch power of bailing the perſons ſo indicted at 
ſeffions, before the ſtatutes ſpecially relating to the power of 
Juſtices of peace in granting bail, it ſeems, That he ſtill hag 
the ſame power in relation to perſons ſo indicted of any bailable 
crime under the degree of felony ; becauſe the faid ſtatutes 
ſeem not to reſtrain him in any ſuch. caſe, under the degree of 
felony, from any power which he lawfully might claim before. 
Alſo it ſeems to be agreed, That any one jultice of peace might 
always in his diſcretion eicher bail or impriſon on: who has 
given another a dangerous wound, according as it ſhall appear 
from the whole circumſtances, that the party is moſt likely to 
live or die, for that every ſuch juſtice being a principal con- 
ſervator of the peace, the offence at preſent being only an 
enormous breach thereof, and no felony, ſeems properly to 
come under his conuſance. Br. 


Sec. 55. As to the ſecond point, viz. How far bail is 
grantable by juſtices of peace, by virtue of the ſtatutes ſpecial. 
ly relating to their power of granting bail, it is recited by 
1 Rich, 3. c. 3.“ That divers perſons had been daily arreſted 
and impriſoned for ſuſpicion of felony, ſometime of malice, 
and ſometime of a light ſuſpicion, and ſo kept in priſon, with- 
out bail or mainprize, to their great vexation and trouble :” 
And thereupon it is enaQed, ** That every juſtice of peace in 
+ every hire, city or town, may, by his or their diſcretion, 
et ſuch priſoners and perſons ſo arreſted to bail or main- 
prize, in like form as though the ſame priſoners, or perſons, 
** were indicted thereof of record, befure the ſame juſtices at 
«© their ſeſſions,” 

Sect. 56. But it is recited by 3 Hen. 7. c. 3. © That by 
colour of the ſaid ſtatute of 1 Rich. 3. divers perſons which 
were not mainpernable, were oftentimes let to bail and main- 
prize by juſtices of peace, againſt the due form of law, 
whereby many felons had eſcaped, to the great diſpleaſure of 
the king, and annoyance of his liege people; and thereupon, 
it 1s enacted, © That the juſtices of peace in every ſhire, city, 
** and town, or two of them at leaſt, whereof one to be of 
** the quorum, have authority and power to let any ſuch 
e priſoners, or perſons mainpernable by law, that have been 
_ * impriſoned within their ſeveral counties, city, or town, to 

os bail or mainprize, unto their next general ſeſſions, or unto 

ot their next general gaol-delivery of the ſame gaols, in every 
„ ſhire, city, or town, as well within franchiſes as without, 
* whete any gaols be or hereafter (hail be: And that the ſaid 
Juſtices of peace, or one of them, ſo taking any ſuch bail or 
Vel. II. 31 „% matnprize, 
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after any ſuch bail or mainprize ſo taken; on pain to forfeit. 


“ premiſſes, to any juſtice of the peace by himſelf, be in that 


unto the caſe wherefore the - priſoner ſhould be bailed, had 


rr T1 FI Bk. 2. 
© mainprize, do certify the ſame at the next general ſeſſions 


« of the peace, or the next general gaol-delivery of any ſuch 
&« oaol, in every ſuch county, city, or town, next following 


<« to the king for every default thereupon recorded, 10/1, And 
ce that the aforeſaid act, giving authority and power in the 


« behalf utterly void, and of none effect.“ 

Seft, 57. And it is recited by 1 & 2 Ph. and Mary, c. 17, 
&« That ſince the ſaid ſtatute of 3 Hen. 7. one juſtice of 
peace, in the name of himſelf, and one other of the juſtices 
his companion, not meking the ſaid juſtice party nor privy 


oftentimes by ſiniſter labour and means, ſet at large the 
greateſt and notableſt offenders, ſuch as be not repleviſable 
by the laws of this realm; and yet the rather to hide their affec- 
tions in that behalf, had ſignified the cauſe of their apprehen- 
ſion to be only for ſuſpicion of felony ; whereby the ſaid of- 
fenders had and did daily eſcape puniſhment, &c.” And there- 
upon it is enadted, That from the firſt day of April then 
© next coming, no juſtice 1 peace ſhall let to bail 
& or mainprize any ſuch perſon or perſons, who for any of- 
& fence or offences, by them or any of them committed, be 
« declared not to be repleviſed, or be forbidden to be repleviſed 
or bailed by the above-mentioned ſtatute of Weſtminſter 1.” 

Set. 58. And it is further enacted, par, 3. That any 
% perſon or perſons arreſted for manſlaughter or felony, or 
« ſuſpicion of manſlaughter or felony, being bailable by the 
4 law, ſhall not be let to bail or mainprize by any juſtices of 
& peace, if it be not in open ſeffions, except it be by two 
« juſtices of peace at the leaſt, whereof one to be of the 
% quorum, and the ſame juſtices to be preſent together at the 
« time of the ſaid bailment or mainprize; which bailment or 
% mainprize they ſhall certify in writing ſubſcribed or ſigned 
« with their own hands, at the next general gaol-delivery to 
«© be holden within the county where the faid perſon or perſons 
« ſhall be arreſted or ſuſpected.” 

Sect. 59. And it is farther enacted, par. 4. That the 
« ſaid juſtices, or one of them, being of the guoram, when 
« any ſuch priſoner is brought before them for any man- 
* {laughter or felony, before any bailment or mainprize, ſhall 
« take the examination of the ſaid priſoner, and information 
«« of them that bring him, of the fact and circumſtances 
« thereof, and the ſame, or as much thereof as ſhall be 
« materia] to prove the felony, ſhall put in writing before 
* they make the ſame bailment; which ſaid examination, to- 
« gether wi;h the ſaid bailment, the ſaid juſtices ſhall certify or 
„at, the next general gaol-delivery to be holden within tÞs po 
«* limits of their commiſſion,” 5 

69. 
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Sell. 60. And it is farther enacted, par. 3.“ That the 
it ſaid juſtices ſhall bave authority to bind all ſuch by recog- 
« nizance or obligation, as do declare any thing material to 
« prove the ſaid offences or felonies, to appear at the next 
10 general gaol- delivery to be holden within the county, city, 
&« Or town corporate, where the trial thereof ſhall be, and 
« then and there to give evidence againſt the party at the time 


& of his trial, and ſhall certify as well the ſame evidence, as 


& ſuch bond or bonds in writing as he ſhall take, at or before 
de the time of his ſaid trial thereof to be had or made. And 
« in caſe any juſtice of peace of uorum ſhall offend in any 
« thing, contrary to the true intent and meaning of this act; 
« the juſtices of gaol-delivery, where ſuch offence ſhall hap- 


© pen to be committed, upon due proof thereof, by examina- 


tion before them, ſhall for every ſuch offence ſet ſuch fine 
on every of the ſame juſtices, as the ſame juſtices of gaol- 


« delivery ſhall think meet, &c.“ 
Selb. 61. But it is provided, par. 6. © That juſtices of 
= peace, and coroners, within the city of London, and the 


county of Middleſex, and in other cities, boroughs, and 


« towns corporate, ſhall, within their ſeveral juriſdictions, 
© have authority to let to bail felons and priſoners, in ſuch 
manner and form as they had been before accuſtomed ; and 
© alſo ſhall take examinations and bonds, as is aforeſaid, 
„upon every bailment by them made, and certify every ſuch 
“ bailment, bond and examination, at the next general gaol · 
* delivery, &c.“ 


From theſe ſtatutes the following particulars appear moſt 
obſervable, | 


Sect. 62. Firſt, That it ſeems clearly to be implied by the 
ab ve mentioned ſtatute of 1 Rich. 3. c. 3. which authoriſed 
any one jullice of peace to bail a perſon on a ſlight ſuſpicion of 
felony, in like manner as if ſuch perſon had been indicted at 
ſe(ſions, That before that ſtatute juſtices of peace could bail 
thoſe only for felony, who had been indicted of it before them. 
And by parity of reaſon it ſeems alſo to follow, That they had 
no power to bail perſons for any other crime before ſuch in- 
dictment, unleſs it were an offence directly tending to the 
breach of the peace, the bailing of perſons for which ſeems 
properly to come under their conuſance as conſervators of the 
peace: And therefore it ſeems difficult to maintain the power 
of one juſtice of the peace to bail a perſon for any other crime, 
unleſs it be by ſome ttatute limited to the conuſance of one 
Juſtice, or the party have been indifted for it at ſeſſions, be- 
cauſe the commiſſion in giving a juſtice a general juriſdiction 
over any crime, ſhall be conftrued ſo far only to give him a 


power to bail a perſon accuſed of it, as it makes him a judge 
of 
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of it, which he cannot be till it come regularly before him by 
indictment ; and the ſtatutes above-mentioned ſpecially relating 
to the power of juſtices of peace, in granting bail, expreſsly 
require the conuſance of two juſtices. 


Seck. 63. Secondly, That juſtices of peace have no power 

to bail any perſon not repleviſable by the above mentioned 

2 Hale 139, ſtatute of Weſtminſter 1. c. 15. from whence it ſeems to fol- 
"os Tv low, That a perſon under the actual commitment or arreſt of 
any other magiſtrate, or even of a private perlon, for any crime 

declared to be irrepleviſable by that ſtatute, as treaſon againſt 

the king's perſon, arſon, &c. cannot be delivered from his im- 

priſonment by the bailment of any juſtice of peace. Yet if a 

perſon at large be only accuſed of any ſuch crime, on a light 

ſuſpicion, before a juſtice of peace, it ſeems that the juſtice 

ought not to commit him, but to take ſurety of him to appear 

before a proper court, as hath been more fully ſhewn in rela- 

tion to the ſheriff, ſection 46. And inaſmuch as the above 

mentioned ſtatute of x & 2 Ph. and Mary, c. 13. expreſo y 

mentions the bailing of perſons for manſlaughter, as well as 

for other felonies, there can be no doubt, but that juſtices of 

Vide ſup. f 33 Peace may, by force thereof, ſafely bail any perſon impriſoned 


34 _ on a flight ſuſpicion of a fact, clearly appearing to be no 
| au. higher an offence than manſlaughter, and much more if it ap- 


pear to amount to no more than homicide by miſadventure, or 

1 Roll 268. in ſelf-defence. Yet it ſeems to be agreed, That ſuch juſtices 

Dalton c. 114, muſt, at their peril, take care that the offence in truth 

Summary 99+ amounted not to murder; and that they ought in no cale to 

. 34% bal any perſon who manifeſtly appears to have been guilty of 
any of the homicides above mentioned, either by his own con- 
feſhon, or the notoriety of the fact, not only becauſe the above 
mentioned ſtatute of Weſtminſter 1. c. 15. which is the 
pattern preſcribed by 1 & 2 Ph. and Mary, for the direction of 

Sup, ſe. 44 Juſtices of peace in relation to bail, expreſsly excludes all pet- 


| . 314, ſons from the benefit of it which are guilty of open and mani- 
315. feſt offences; but alſo becauſe the ſtatute of Glouceſter, c. 9. 


is expreſs, That all perſons who are guilty of homicide, by 
miſadventure or in ſelf-defence, ſhall be kept in priſon till the 
next coming of the juſtices itinerant, or of gaol-delivery. 


Sect. 64. Thirdly, That the chief import of theſe ſtatute 
is to ſhew in what manner perſons are to be bailed by juſtices 
of peace, and not to declare what perſons are bailable dj 
them; in relation to which matter, the old rules of the 
ſtatute 'of Weſtminſter 1. are generally ſtill to be followed, 
which extending only to criminal offences puniſhable in the 

ordinary way by indictment before the ſheriff, &c. give no 
power to bail perſons taken on proceſs in civil actions, or fo! 


contempts to ſuperior courts, as by proceſs of rebellion out of 
b chance!) 
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chancery. And therefore by a reaſonable conſtruQion of all 
theſe ſtatutes, juſtices of peace have no power in any ſuch caſes 
to admit any perſon to bail, | 6 

Set. 65. As to the third point, viz. Where bail is grant- 
able by the juſtices of gaol-delivery. It ſeems to be clearly 
ſettled (c) at this day, T hat ſuch juſtices may bail any perſon 
convicted before them of homicide by miſadventure, or in 
ſ-If-def-nce, the better to enable him to purchaſe his pardon. 
And if a perſon convicted of manſlaughter before ſuch juſtices, 
purchaſe his pardon, it ſeems, that they may (6) bail him, 
even after their ſeſſions is determined, till the next ſeſſions of 
gaol-dclivery, that he may come in then and plead his pardon, 
for that the power of ſuch juſtices ſeems (c) to continue for 
ſuch purpoſes after their ſeſſions. Alſo (4) if a man be con- 
victed of manſlaughter before ſuch juſtices, againſt plain evi- 
dence, it is ſaid that they may bail him till the next ſeſſions of 
gaol delivery, in order to purchaſe his pardon in the mean 
time. But it ſeems, (e) That juſtices of peace have no power 
to bail a man in any ot theſe caſes, becauſe they are tied up for the 
moſt part to the rules preſcribed by the above-mentioned 
ttatute of Weſtminſter 1. But this ſtatute not (/) extending 
to juſtices of 1 ſeems to leave them a diſcretionary 
power in thoſe caſes wherein it reſtrains the ſheriff from ad- 
mitting perſons to bail. And therefore if a defendant in an 
appeal of death, plead an excommunication in diſability of the 
plaintiff, it ſeems to be holden by Staundford, (g) That ſuch 
juſtices may bail the defendant from day to day, till the plaintiff 
{hall be abſolved, for that otherwiſe the defendant might lie in 
priſon for ever, without any opportunity of coming to his 
trial, But it is obſervable, "That the books (/) which are cited 
tor the maintenance of this opinion, ſpeak only of an appeal 
of robbery : Yet if juſtices of gaol-delivery have ſuch power 
of bailing perſons in the caſe of death, on the circumſtances 
above-mentioned, as it ſeems agreed in the caſes above-cited 
that they have, I do not find any reaſon why they may not, as 
well upon other ſuch like circumſtances, bail perſons indicted 
or appealed before them of any other crime, in ſuch manner as 


* 6 
' 


Dalton e. 174. 
Crompton 152. 
Summary 105, 


(a) Crom. 154. 


2 Hale 129, 


131. 
Summary 101, 
104, 105. 
F. Corone 361. 
Dalton c. 114. 
4 N. B. 246, 

. e. 1 1 
Con. 25 14. % 
3 42. . 
S. P. C. 74. 
F. Corone 354. 
B. Maiap, Is 

b) Crom. 153« 

. Mainp, 94. 
Summary 101. 
(c) Vide ſup. Co 
(4) Crom. 154. 
(e) Summary 
104. 105. ö 
Vide ſup. ſeat, a 
63. Cont, 
Dalton c. 114. 
(f) 2 Inſt, 185. 
136, , 


(e) 8. r. o. maj 
CE: 


(5) F. Mainps 
6 


; Aſſiae 12. 
Salkeld 61. 
leems contiaty. 


the court of king's bench may do, as ſhall be more fully ſhewn | 


under the next point, 


As To the fourth point, viz. Where bail is. grantable by 
the courts of Weſtminſter-hall, I ſhall endeavour to ſhew, 
Firſt, Where it is grantable by the court of king's bench, 
Secondly, Where by the other courts of Weſtminſter-hall, 


As to the firſt of theſe points I ſhall conſider, Firſt, Where 


bail is-grantable. by the court of king's bench, to a perſon im- 


priſoned by the king's ſpecial command, or by the order of his 
: op privy 
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privy council, Secondly, Where to a perſon committed by 
either houſe of parliament. Thirdly, Where to one com- 
mitted by the court of chancery. Fourthly, Where to one 
committed by an inferior court of record. Fifthly, Where to 
one expreſsly excluded by the above-mentioned ſtatute of 
Weſtminſter 1. c. 15. from the common benefit of a replevin 


by the ſheriff. 


Sec. 66. As to the firſt of theſe particulars, viz. Where 
bail is grantable by the court of king's bench to a perſon im- 
priſoned by the king's ſpecial command, or by the order of 
the privy council. I do not find but that wherever (a) a 


commitment by the privy council hath ſpecially expreſſed the 


crime for which the party hath been committed, this court has 
always admitted him to bail, on the like circumſtances on 
which, in diſcretion, it will grant bail on other commitments, 
(%) And wherever it has appeared, that perſons have been im- 
priſoned .by colour of an uſurped authority, pretended to be 
derived from any patent whatſoever, contrary to law, it ſeems 
that the ſaid court hath always diſcharged the perſons ſo im- 
priſoned, without bail. But there have been formerly many 
opinions, (c) That perſons committed by the ſpecial command 
of the king, or of his privy council, without expreſſing any 
other cauſe of the commitment, were not bailable by any court 
whatſoever, without ſome intimation of the king's conſent ta 
ſuch bailment, by letter from the privy council, or otherwiſe, 
And a diſtinction (d) was taken by ſome between a commit- 
ment by one of the privy council, and a commitment by the 
whole body; and that the former ought indeed to ſet forth 
ſome other cauſe of the commitment beſides the command 
of the perſon who made it; but that the latter needed not any. 

Sec. 67, But this matter came afterwards to be very 
ſolemnly debated in the famous caſe (e) of Sir John Corbet 
and others, who being impriſoned by a warrant from the privy 
council, about the third year of the reign of king Charles the 


| Firſt, moved the court of king's bench to admit them to bail 


vpon their habeas corpus; whereupon it was returned, that they 
were detained in the priſon of the Fleet by the ſpecial com- 
mand of the king, ſignified to the warden by a warrant of 
ſome of the members of the privy council, in which warrant 


no other cauſe of the impriſonment was contained but ſuch 


ſpecial command : And it was ſtrongly urged on the behalf of 
the priſoners, That ſuch impriſonment is againſt the ſtatute of 
Magna Charta, c. 29. which provides, That no freeman 
© ſhall be taken or impriſoned, and that the king will not paſs 
+ upon him, nor condemn him, but by the judgment of his 
te peers, or the law of the land;“ and alſo againſt many 
other ſtatutes (J) made in affirmance of Magna Charta, by 
which it is ordained, 4* That no man ſhall be taken by peti- 

| tion, 
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« tion, or ſuggeſtion, made to the king or to his council, 
« ynleſs it be by indictment or preſentment, or by proceſs by 
« original writ z and that no man ſhall be impriſoned, &c. 
« without being brought to anſwer by due proceſs of law; 
&« nor be put to anſwer without preſentment before juſtices, or 
ce matter of record, or by due proceſs, and writ original.“ 


And it was argued, That the liberty of the ſubject would be 


precarious, and lie at the king's mercy, if perſons who happen 
to incur his diſpleaſure, for what perhaps the law eſteems no 
crime, ſhould by means of ſuch a commitment be liable to be 
for ever impriſoned, without any poſſibility of redreſs; and 
that it ſeems inconſiſtent with natural juſtice to expoſe a man 
to ſo ſevere a puniſhment for a ſuppoſed crime, alleged againſt 
him, without giving him an opportunity of clearing himſelf 
by a lawful trial. And it was farther urged, That according 


to the opinion of Sir John Markham, in the time of king 


Edward the Fourth, the king could not ſo much as arreſt a man 
upon ſuſpicion of treaſon or felony, as any of his ſubjects may ; 
for that if the king ſhould do wrong, the party could have no 
action againſt him. Alſo it was inſiſted, That the preamble 
of the ſtatute of Weſtminſter 1. . 5. which declares, 
„That perſons impriſoned by the king's command have al- 
ways been taken to be irrepleviſable 3” muſt be intended 
only of a replevin by the common writ de hamine replegiando, 
or by the ſheriff ex efficio without writ, for that it ſpeaks only 
of a replevin by ſheriffs and others; and therefore ſhall not be 
taken to extend to ſuperior courts, And it was never thought, 
that the court of king's bench was reftrained by it from bailing 


perſons impriſoned for homicide; and yet all ſuch are equally 


declared by the ſtatute to be irrepleviſable. Many precedents, 
alſo, were alleged, whereby it appeared, That perſons com- 
mitted by the king's ſ pecial command had been diſcharged upon 
writs of habeas corpus. 

Sec. 68, But on the other ſide it was argued, That ſuch 
commitment could not reaſonably be intended to be againſt the 
purview of the ſtatutes above-cited, inaſmuch as the ſaid 
ſtatute of Weſtminſter 1. c 15, which was made in the very 
next reign aſter that in which the ſtatute of Magna Charta 
was made, it was declared to be a ſettled and undoubted point, 
That perſons committed by the command of the king, which, 


as it ſeems to be agreed, is to be underſtood of the king's 3 


ſpecial, abſolute, and extrajudicial command, are not reple- 
vilable: And it cannot be imagined that ſo high a regard ſhould 
be paid to ſuch a commitment, if it were thought to be illegal, 
and Contrary to Magna Charta. And it was inſiſted, That 
. Commitments of this kind have often been allowed by tie 
courts (a) of juſtice, and are mentioned by authors (4) of the 

ſt credit ſince the above-cited ſtatutes, v i hout iny the leaſt 
objeclion to their legality, and as depriving the party im- 
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2 ſup. ect, 
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(5) 8. P. C. 72. 
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priſoned by them from the common benefit of the writ of 
replevin. And it was alſo ſtrongly urged, That there are 
often ſecret cauſes not fit to be divulged, which may make it 
neceſſary for the ſafety of the ſtate, in ſome particular circum- 
ſtances, to reſtrain ſome perſons from their liberty for a certain 
time, and that the king, who is entirely entruſted with the 
management of te- fats, ſhall be preſumed always to act 
for the publick good; and that it is immodeſt for any of his 
courts to queſtion the juſtice of his proceedings of this kind, 


which the law ſeems wholly to have left to his wiſdom, or to 


| ſuffer a ſuggeſtion that he abuſes his prerogative to cover op- 


Roſh. Col. part 
1. fol. 510. 
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ed, page 81. 


Ruſh. Coll. part 
1428. 473 
$99, Kc. 


Ruſn. Col. par. 
x. ol. 613. 
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preſſion; and that the ſuhje& is in no danger of perpetual im- 
priſonment on this account, for that the court of king's bench 
hath always uſed a diſcretionary power over ſuch commitments, 
as well as all others, and therefore upon ſpecial circumſtances 
of hardſhip, may admit perſons under ſuch commitments to 
bail; but that where there was nothing extraordinary in the 
caſe, it hath been the general courſe of the court not to do it 
without a ſpecial order from the council for it, as appeared 
from the examination of moſt of the precedents relating to 


this matter. And therefore in the caſe above-mentioned the 
court of king's bench was unanimous in opinion, That Sir 


John Corbet, and the other gentlemen ſo committed by the 
king's ſpecial command, as is above-mentioned, had no right, 
prima facie, to demand the benefit of bail, without the conſent 
of the council, and therefore remanded them. 

Sect. 69. But this matter being afterwards conſidered in 
parliament, and it being the general opinion, That the chief 
reaſon why thoſe gentlemen incurred the king's diſpleaſure was 
their refuſal to pay the loans, which, as they inſiſted, were 
demanded of them without ſufficient authority; and it being 
evident, That if there were no certain legal remedy for the 
liberty of the ſubject againſt ſuch a {train of the prerogative, 
no man could be ſafe in maintaining his property, either in 
parliament, or out of it, againſt a diſputed demand from the 
crown, but would be liable to a diſcretionary impriſorment, 
and that under colour of law, without any certain redreſs from 
the law; it was thought neceſſary on this occaſion to draw up 
the famous petition of right, which was afterwards aſſented to 
by the king, wherein, among other things, the lords and com- 
mons complain to the king. That againſt the tenor of the 
above (a) cited ſtatutes, divers ſubjects had then of late been 
impriſoned, without any cauſe ſhewed; and when for their 
deliverance they had been brought before juſtices by writs 
of habeas corpus, there to undergo and receive as the court 
ſhould order; and their keepers commanded to certify the 
cauſes of their detainer, no cauſe had been certified, but 
that they were detained by his majeſty's ſpecial command 
ſignified by the lords of his privy council, and yet were te. 
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turned back to ſeveral priſons, without being charged with 
any thing to which they might make anſwer according to the 
Jaw : And thereupon the ſaid lords and commons, among other 
things, bumbly pray, That no freeman, in any ſuch manner 
as is before mentioned, be impriſoned, or detained, &c. 

$:. 70. And it ſeems to have been genefally agreed, fence 
the time of this petition, That wherever any commitment by 
the privy council hath not expreſſed, with ſome convenient 
certainty, the crime alleged againſt the party, he ought to be 
bailed upon his habeas corpus. i ü 

Sell. 71. And for the greater ſecurity of the liberty of the 
ſubject, againſt commitments by the command of the king, or 
of his privy council, it is farther provided and enaQted, by 
16 Car. 1, c. 10, ſ. 8. That if any perſon ſhall be com- 
6 mitted, reſtrained of his liberty, or ſuffer impriſonment by 
ce the command or warrant of the king's majeſty, in his own 
« perſon, or by the command or warrant of the council- 
« board, or of any of the lords or others of his majeſty's 
« privy council; That in every ſuch caſe, every ſuch perſon 
% upon demand or motion to the judges of the king's bench 


or common pleas, in open court, ſhall without delay, upon 


« any pretence whatſoever, for the ordinary fees uſually paid 
4 for the ſame, have forthwith granted unto him a writ of 
« habeas corpus, to be directed generally unto all and every 
« ſheriff, gaoler, miniſter, officer, or other perſon in whoſe 
« cuſtody the party committed or reſtrained ſhall be, and ſuch 

ſheriff, &c, ſhall, at the return of the ſaid writ, and ac- 
cording to the command thereof, on due and convenient 
notice thereof given unto him, at the charge of the party 
who requires or procures ſuch writ, and on ſecurity by his 
own bond given, to pay the charges of carrying back the 
priſoner, if he ſhall be remanded by the court, &c. which 
charges ſhall be ordered by the court, bring or cauſe to be 
brought the body of the party before the judges of the court, 
from whence the ſame writ ſhall iſſue, in open court, and 
{ha!l then likewiſe certify the true cauſe of ſuch his detainer 
or impriſonment, and thereupon the court within three 
court-days after ſuch return made and delivered (a) in open 
court ſhall proceed to examine and determine whether the 
cauſe of ſuch commitment, appearing upon the ſaid return, 
„be juſt and legal or not, and ſhall thereupon do what to 
* juſtice ſhall appertain, either by delivering, bailing, or re- 
** manding the priſoner: And if any thing ſhall be otherwiſe 
+ wilfully done, or omitted to be done by any judge, juſtice, 
«* officer, or other perſon aforementioned, contrary to the true 
* meaning hereof, That then ſuch perſon ſo offending ſhall 


© forfeit to the party grieved, his treble dama es, &c,” 


Se}, 72. But it is provided, par. 9. That the above- 
s recited clauſe ſhall extend only to the warrants and direc- 
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te tions of the council - board, and to the commitments, re. 
cc ſtraints, and impriſonments of any perſon or perſons, made, 
&« commanded or awarded, by the king's majeſty, his heirs or 
cc ſucceſſors, in their own perſon, or by the lords and others 
& of the privy council, and every one of them.“ 


Regina v. Paty, Sef, 73. As to the ſecond particular, viz, Where bail is 
= ye Boe grantable by the court of king's bench, to a perſon impriſoned 
Ui —poug 3: by either houſe of parliament, There can be no doubt but that 
Buſhell's Caſe, the higheſt regard is to be paid to all the proceedings of either 
1 1035, of thoſe houſes, and that wherever the contrary does not 
5 plainly and expreſsly appear, it ſhall be preſumed that they act 
1 Mod. 144. within their juriſdiction, and agreeably to the uſages of parlia- 
4 ment, and the rules of law and juſtice: And therefore, where. 
460, and the ever it ſtands indifferent upon the return of a habeas corpus, 
caſes cited in the whether a commitment by either of thoſe houſes were ſtrictly 
note. legal or not, and the parliament be till fitting, I can find no 
precedent that the priſoner hath been bailed by the court of 
king's bench, And it cannot but be expected, that thoſe 
houſes would be apt to reſent an attempt of this kind, which 
might ſeem to carry with it an implicit reflection on their 
honour, as unjuſtly depriving a ſubject of his liberty, and put- 
ting him under a neceſſity of demanding juſtice from another 
court, by unreaſonably refuſing to reſtore him to it ; which 
ſurely ſhall never be intended, where their proceedings are ca- 
able of a more favourable conſtruction. And therefore in the 
Lord Shaftſbury's caſe, who, upon his habeas corpus in the 
king's bench, was returned to have been committed by the 
houſe of lords for his high contempt committed againſt that 
houſe, the court would not take notice of any exceptions 
againſt the form of the commitment, as that it was too ge- 
neral, and did not expreſs the nature of the contempt, or in 
what place it was committed, &c, for that it ſhall be preſumed, 
That it was ſuch for which the lords might lawfully make ſuch 
an order, and no other court ſhall preſcribe to them in what 
form they ought to make it. But if it be demanded, in caſe a 
ſubject ſhould be committed by either of thoſe houſes, for a 
matter manifeſtly out of their juriſdiction, what remedy can 
he have? I anſwer, That it cannot well be imagined that the 
law, which favours nothing more than the liberty of the ſub- 
eb, ſhould give us a remedy againſt commitments by the 
ing himſelf, appearing to be illegal, and yet give us no man- 
ner of redreſs againſt a commitment by our fellow ſubjects, 
equally appearing to be unwarranted, But as this is a caſe, 
which, I am perſuaded, will never happen, it ſeems needlels 
over nicely to examine it, 


Tut Le gtine contained in this ſection has been confirmed In ſevers] memorable inſtances. 
In Eaſter Term, 24 Geo. 2. the Hoi.qurable Alexander Murray was committed to Newgate, oo 
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of commons for à contempt of priviledge. A habeas corpus iſſued; and Wright, Deni 

— were clear that the court of king's bench bad no juriſeiQtion in the caſe; for that wer 
houſes of parliament, in concurrence” with every court of record, even the loweſt, has an exclufive 
right to commit for a contempt, Lord Holt alſo thought the right exiſted for contempts com- 
mi'ted in tbe face of the houſe, 1 Willſen 209 —la Eeſter Term, 3 Geo, 1 B. on Mr. 
Wilkes's caſe (vide infra e. 16.) Pratt, C. J. and the whole court, declored had no power 
to decide upon the priviledges of parliament, —Lord Camden, in the caſe of Entick v. Carring- 
ton, Mich, 6 Geo. 3. 11 St, Tr. 317. fay:, the rights of that afſembly (viz. houſe of com- 
mons) are original and ſelf- created; they are para noont to ovr py and above the reach 
of injunQion, probibition, or error — And in Ealter Term, 21 2 Croſby, eſqʒ lord 
mayor of London and a member of parliament was brought to common pleas, on &a 
habeas corpus at common law, to be releaſed from a commitment by virtue of the ſpeaker's 
warrant for a contempt, De Grey C. J. delivered the unanimops opinion of the court, that the 
houſe of commons are the excluſive arbiters of their own peculiar priviledges, 4 laſt, 47. Dyer 59, 
that their power of committing is inherent from the very nature of their inſtitution. 3 Jac, 1. 6e. 
13. Aſhby and White, 8 St. Tr. go. Ld Raymond 938. that their adjudication is tantamount to a 
conviction and their commitment equal to an execution, and that no court can diſcharge a priſoner 


committed in execution by another court, Cro, Car. 163, His Lordſhip was accordingly remandedy 
2 Black, 755, 3 Wilſon 188. 


Sect. 74. However it ſeems agreed, That a perſon com- Skinae 56, 
mitted for a contempt, by the order of either houle of parlia- 163. 527. 
ment, may be diſcharged by the court of king's bench after a ! 
diſſolution or prorogation of the parliament, whether he were 
committed during the ſeſſions, or afterwards; for that all the 
orders of parliament are determined by a diſſolution, or proro- 
gation ; and all matters before either houſe muſt be commenced 
a-new at the next parliament, except only in the caſe of a 1 Red. 371, 
writ of error: And if the ſubjet ſhould be deprived of his 9 
liberty till the next parliament, which perhaps may not meet » Leviaz 16g, 
again in many years, no one could ſay when his impriſonment 7 Modera 153. 
would end, 157e 


Sect, 75, But it is holden in Shower's Reports, that a lord g1,er row. 
committed by the houſe of lords, on an inipeachment of trea- 
fon, and afterwards pardoned, cannot be diſcharged by the 
court of king's bench, becauſe the impeachment being in a 
ſuperior court, the pardon muſt be pleaded there; and the 
commitment being by the lords, the king's bench cannot take 
conuſance of it, Yet it ſeems to have been taken for granted 
in the Lord Stafford's caſe, That the court of king's bench 
may, in their diſcretion, bail a lord upon an impeachment of 
high treaſon, which in that caſe they refuſed to do, not as a Raym. 301. 
matter out of their power, but as a thing which they were not Skinner 56, 
bound to do, and improper on conſideration of the whole cir- —_— 
cumſtances. And though the reaſons above cited from Shower's 133, ** 
Reports ſeem proper to prove, That the court of king's bench $alkeld 303. 
cannot diſcharge a priſoner from any impeachment in parlia- cpm. 
ment whatſoever ; yet they ſeem by no means to prove, that committed by 
they cannot bail him, But it is obſervable, That it doch not We Commons, 
clearly appear, from either of the above-mentioned reparts, ty Gt" 
whether any parliament were ſitting at the times of the motion, and bailed by 


for ſuch diſcharge and bailment, or not; but it is certainly we King's 
; K y 
molt likely to prevail ig ſuch a motion, when no parliament is —— 


ſuting, 


o'r ina ti Bk: 2, 


| fitting, nor likely ſoon to fit, and after the party hath been 
long in priſon ; becauſe, in ſuch a caſe, if he ſhould not be 
bailed, he might be perpetually impriſoned for a crime, with. 
out any opportunity of making his defence. 


Se, 76. As to the third particular, viz. Where bail is 
grantable by the king's bench, to a perſon committed by the 
court of chancery, little is ſaid in the books, except in the 
reign of king James the Firſt, at the time when Sir Edward 

Coke was chief juſtice, when this matter was very much liti- 
gated, and occaſioned great heats between the two courts, and 
ſeveral perſons committed to the Fleet by the chancellor, 

were bailed by the court of king's bench, upon exceptions to 

(a) 1 Roll 292, the generality of the form of the commitments, as (a) not 
218. ſhew ing the time of the commitment, or ſetting (5) forth only 
(5) Meer the command of the lord chancellor as the ground of the im- 
(c) (Rell age: priſonment, without mentioning any crime at all, or men- 
218, 219. tioning the crime in (c) general terms, as for a contempt to 
() 1 Roll 127, the court of chancery, without ſhewing what the contempt 
1195 838. was, or at what time committed: And one (4) Glanvil, who 
2 Bolſt. 301. was generally committed by the command of the lord chancel- 
C. Jace 343+ lor, without ſetting forth any cauſe of ſuch command, ſeems 
3 Bulſt. 115, to have been bailed upon examination of the merits of the 
1 Roll 277. þ decree, for diſobeying whereof he was in truth committed ; 
WIR 1 whereby it appeared that the decree related to a matter before 
3 Bulſt, 115, adjudged at the common law, which was thought contrary to 
* — 5 the purport of the (e) ſtatutes of 27 Edw. 3. c. 1. and 
y ont 1 4 Hen. 4. c. 23. But this proceeding being reſented by the 
lord chancellor, the ſaid Glanvil was afterwards recommitted 

by him for the ſame matter, and yet was afterwards, on 

another habeas corpus, bailed the ſecond time by the court of 

king's bench : But I have not met with any precedent of this 

« kind of late years; and how far the long diſuſe of ſuch like 
proceedings may have leflened the authority of the caſes above- 

mentioned, may deſerve to be conſidered, However, it can- 

not but be expected, That the ſuperior courts will pay the 

higheſt regard to one another's proceedings, and be ready to 

preſume, T hat they are agreeable to law, unleſs the contrary 

| Vaughan 130. Appear, or the caſe be very particular and extraordinary, which 
140, ſeems con- may perhaps reaſonably induce them, in ſome circumſtances, 
Pe to make exceptions from thoſe general rules, which in com- 
| mon caſes uſually govern their diſcretion. But what caſe in 
particular may be ſaid to be of ſo extraordinary a nature, it 
would be needleſs and preſumptuous for me to endeavour ta 
examine, But as to the caſe above-mentioned, which was 
formerly ſo much litigated, concerning the chancery's giving 
relief againſt a judgment at law, ſince it ſeems to be ſettled at 
this day, that the chancery may, in ſome caſes, give relic 


avaiglt the unequitable uſe of ſuch a judgment, eſpecially 8 
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to a point not relievable by law z whenever it ſtands indifferent 
whether the matter examined by chancery, after a judgment at 
law, be of ſuch a nature as is proper for relief in chancery, or 
not; it is not probable, That any other court of Weſtminſter- 
hall will eaſily preſume that it is not, when the chancellor, 
who is the proper judge, hath determined that it is: And 
agreeably hereto it hath been adjudged, "That a commitment 
from chancery, for diſobedience to a decree, is good, without 
ſhewing what the decree was, 


Seel. 77. As to the fourth particular, viz. Where bail is 
grantable by the court of king's bench to one committed by an 
inferior court of record, It ſeems, That this court, having 
the ſupreme controul of all inferior courts, may, in diſcretion, 
on conſideration of the whole circumſtances of any caſe what- 
ſoever, bail any perſon who ſhall appear to have been unjuſtly 
or hardly deprived of his liberty by any inferior court. And 
therefore, wherever it ſhall clearly and expreſsly appear, that a 
perſon hath been committed by any ſuch court, for a matter 
which either is in truth no crime at all, or if it be a crime, is 
not within the juriſdiction of ſuch court, there can be no 
doubt but that it is a proper motion to the king's bench to bail 

him. But in what other caſes in particular one may hope for 
the like ſucceſs in a motion of this kind, it ſeems difficult to de- 
termine (1) ; for that every ſuch caſe depends upon its particular 
circumſtances, which have great weight with the court in its 
determinations of this kind, in which it is in great meaſure left 
to its diſcretion, And therefore, though perhaps it may bail 
a man on a commitment by a mayor of a town, or juſtice of 
peace, or other inferior magiſtrate, for a contempt, without 
ſhewing the particular nature of it; yet it cannot be expected, 
that it will with the like readineſs bail a man on ſuch a general 
commitment by a court of higher (a) dignity, as a court of 
oyer and terminer, or any other court of Weſtminſter-hall ; 
to the honour of whoſe proceedings the greateſt regard is al- 
ways to be given; and on this ground chiefly, ha, ſuppole, 


where a perſon on a habeas corpus, was returned to have been 
committed by an order of the exchequer, for not paying a 


fine of 501. by the eccleſiaſtical commiſſioners impoſed upon 
him, the court of king's bench (5) refuſed to bail him, though 
it was not ſhewn wherefore the ſaid fine was impoſed. And 


as a great regard is always paid to the dignity of the court by 


which the party is committed; ſo is it likewiſe to the notoriety 
of the offence; and therefore, where a perſon convicted of 
buying and ſelling old money, before juſtices of oyer and ter- 
miner, was committed in execution for the fine, by an order 
of the court, not ſtrictly formal, yet the court of king's bench 
refuſed (e) to bail him, for this reaſon chiefly, becauſe he was 

in 


173 


Vide B. 1. e. 19. 
ſ. 17. f 


Holt 590. 
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6 Modern 735 
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a Sid. 28). 288. 
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(01 Trinity 


tem, 4 C0. 1. 
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in execution, and his commitment was defective only in point 
of form. Alſo where perſons taken in execution for their 
fines to the king, ſet on them by a ſeſſious of juſtices of peace, 
have not only brought their habeas corpus, but allo their writ of 
error in the king's bench, and aſſigned errors, yet the court has 
refuſed to bail them. But I take it for granted, in thoſe caſes 
which are but briefly reported, That it appeared upon the 
whale record, That ſuch fines were legally impoſed. Alſo it 
ſeems, That the ſaid court has ſometimes been induced to 
deny perſons committed by other courts, by warrants not 
ſtrictly formal, the benefit of bail, for the enormity, danger- 
ous tendency, or obſtinacy (a) of their offence, which if it 
had been attended with leſs aggravating circumſtances might 


not have excluded them from it, Alſo the ſaid court, in de- 


termining whether it be proper to bail a man committed by 
another court, uſually conſiders all the other circumſtances of 
the caſe, as the length (5) and hardſhip (c) of the impriſon- 
ment, and ſuch like, in order to give ſuch a determination 
upon the whole, as may be moſt agreeable to the honour and 
prerogative of the crown, and the liberty and ſafety ol the 
ſubject. 

Sec. 78. But it ſeems to be agreed, That no one can in 
any caſe controvert the truth of the return to a habeas corpus, 
or plead or ſuggeſt any matter repugnant to it, Yet it hath 
been holden, That a man, may confeſs and avoid ſuch a return, 
by admitting the truth of the matters contained in it, and 
ſuggeſting others not repugnant, which take off the effect of 
them. And upon this ground, where one Swallow, a citizen 
of London, was committed for refuſing to accept the office of 
an alderman of the (aid city to which he had been eleQed, 


and the cuſtom of the city juſtifying a commitment for ſuch a 


refuſal, and the election and refuſal were ſet forth in the return 
to the habeas corpus; he filed a ſuggeſtion in the crown: office, 
That he was an officer of the king's mint, and that all ſuch 
officers were exempted from all city-offices, both by preſcrip- 
tion and by the king's charter; and thereupon the patent of 
the grant of his office, and alſo the patent of the exemption 
being inrolled in the court, he was diſcharged, | 


Se. 79. Alſo the court will ſometimes examine by 
affidavit, the circumſlances of a fact on which a priſoner 
brought before them by an habeas corpus hath been indicted, in 
order to inform themſelves, on examination of the whole 
matter, whether it be reaſonable to bail him or not, And 
agieeably hereto, where one Jackſon, who had been indicted 
of piracy before the ſeſſions of admiralty (1) on a malicious 
proſecution, brought his habeas corpus in the ſaid court in order 


to be bailed; the court examined the whole circumſtances - 
2 the 


Ch. 15. G 1 1 
the lad by afidavits, upon which it appeared, That the proſe- 


cutor himſelf,” if any one, was guilty, and carried on the preſent 
proſecution to {kreen himſelf; and thereupon the court, in 
conſideration of the unreaſonableneſs of the proſecution, and 
the uncertainty of the time when another ſeſſions of admiralty 
might be holden, admitted the ſaid Jackſon to bail, and com- 
mitted the proſecutor till he ſhould find bail to anſwer the facts 
contained in the affidavits. 


geg. 80. As to the fifth particular, viz, Where bail is 
gtantable by the court of king's bench, to one excluded by 


the above-mentioned ſtatute of Weſtminſter 1, c. 15. from (e) a Int. 18g, 
the common benefit of a replevin by the ſheriff, It cannot be —— 
doubted, but that notwithſtanding neither (a) the Judges of gane _— 


this, nor of any other ſuperior court of juſtice, are 
within the purview of that ſtatute z yet (6) they will always, in 
their diſcretion, pay a due regard to the rules preſcribed by it, 


ialy 2 — 
Roll 168, 


and not admit a perſon to bail who is expreſsly declared by it Latch, zz. 
to be irrepleviſable, without ſome particular circumſtance in 5; P. C. 74.95; 
his favour, And therefore it ſeems difficult to find an inſtance |, my 
where perſons attainted (c) of felony, or but convicted thereof 455, 

by verdi& general or (4) ſpecial, or notoriouſly (e) guilty of 355 


treaſon or manſlaughter, &c. by their own confeſſion or other- 


wiſe; have been admitted to the benefit of bail, without ſome (e) rRoll 268, 


ſpecial motive to induce the court to grant it: As where ( f) * 
a perſon taken by a capias utlagatum, on an appeal of felony 
by the name of J. 8. gentleman, pleads that his name is J. 8. 
yeoman, and not gentleman, and fo he is not the ſame perſon 
who was outlawed, in which caſe the court in diſcretion may 


3. 
1 Salkeld I 03. 


bail him; for until the plea is determined, it appears not ( 5H. 3. 16. 


whether he were the perſon intended, or not. Or where (g) 
a perſon outlawed alleges an error in the record, in which caſe 
alſo the court, ex gratia, may bail him, eſpecially if the error 
be apparent. Or where a man is convicted (5) of felony, upon 
evidence by which it plainly appears to the court that he is 
not guilty of it; in which caſe even the juſtices of gaol-de- 
. livery may bail him, Or where (i) it appears to the court that 

the proſecutor of an indictment, or the plaintiff in an appeal, 
hath unreaſonably delayed his proſecution ; as where two nibils 
re returned upon two writs of ſcirs facias, awarded againſt a 
plaintiff in an appeal removed by certiorari into the king's 
bench, and the priſoner bath lain a long time under confice- 306, 
ment, Or where (4) the defendant in an appeal hath pleaded 
an excommunication in diſability of the plaintiff: In which 


Summary 101. 


(z) 19 H. . 2. 


(5) Crom. 174. 


48 Ed. 3. 42. 
(k) 3 AM. 13. 


caſe it is apparent that the plauuiff cannot proceed at preſent z B M. inp. 48, 

and if the defendant ſhould be kept in priſon till the plaintiff 73; 

be bf, | 4 Fo : a 1 . . 71. 
abloived, he might be a priſoner for life. Or where (1) it % Larcki 12, 

appears to the court, That the deſendant may be in danger of re. Jac. 


loſing 


Co. Lit. 


376 O F B A 1 t. Bk. 4; 


Jofing his life, either by famine (1), or a dangerous diſtemper, 
&c. if he continue longer in priſon. 


(1) The fact of indiſpoſition, upon which the court will bail, muſt be a preſent indiſpoſition, 
ariſing from the confinement, and not from any conſtitutional or family diſtemper, or from the a& of 
we priſoner, 10 Modern 334. Vide alſo Strange 49. 543+ Cowper 333. Holt 85. 


Tar Cour of king's bench bas power to bail in all caſes whatſoever, Lord Mansfield, Cow. 
per 3333 and the judges will in general exerciſe it in favour of a priſoner in every caſe not capital ; i 
capital caſes where there is any circumſtance to induce the court fo ſuppoſe he may be innocent; * 
in every caſe where the charge is not alledged with ſufficient certainty, 1 Bac. Abr. 222. notes, 
Ehe court, therefore, will bail a perſon committed for high treaſon generally, if four terms 
have elapſed and no proſecution commenced, Strange 5, Or for treaſon done upon the high ſeas, Holt 
$3. Soalſo a man and his wife committed for felony, if the aſſizes have intervened and they have 
endeavoured to bring on the trial, And. 64, So alſo a perſon convicted upon an eppeal of murder, 
ſubje&-to an argument on a plea in abatement, (three years having elapſed without either fide bring 
ing it on) provided the appellant will actually conſent, Strange 403, So alſo a perſon who was 
convicted of keeping an alebouſe, &c. he having brought a certiorari, Strange 531, So a perſon 
acquitted on an indiment of murder, and afterwards in cuſtody on an appeal, unleſs the judge cer. 
tifies a diſſatisfaction at the verdict, Strange 8 54. So alſo a perſon appealed of murder who has not 
been indicted, provided there is any delay on the part of the appellant, Strenge 856, 859.— 80 al'o 
a perſon committed for manſlaughter, if it appear to be no more upon the depoſitions before the coro- 
ner. Strange 911. 1242. So alſo in murder and pardon pleaded and allowed, the defendant ſhall 
not give even bail to anſwer the appeal though the heir is beyond ſea, for this is not within 3 Hen, 7, 
Strange 1203. 80 allo in rape both principal and acceſſary will be bailed, if it appear they do not 
mean to abſcond, 4 Burt. 2179. And the court is bound ex debito juſtitia to bail an accomplice 
intitled to the king's pardon, Cowper 334. : 


But this court will not look into the coroners depoſitions to bail a gaoler committed for murder. 
Strange 851, Nor will they bail an appellee for murder unleſs circumſtances of delay appear on the 
part of the appellant. Strange $54, Nor a perſon charged with a highway robbery, if the proſecu- 
tor attend and ſwears he is the man, notwithſtanding a number of affidavits are produced to the 
contrary, Strange 1138. Nor for aſſiſting in the running of contraband goods, &c. Bunb. 143. 
Nor will the court order at the inſtance of the piiſoner a medical man to attend the perſon wounded 

dy the priſoner, in order to ſtate bis Gitua.ion for the purpoſe of bail. Strange 847. Nor will they 
| hail after an inuidtment of murder upon aa affidavit of the faft, 1 Salkeld 104, Skinner 683. 


As to the ſecond point, viz. In what caſes bail is grantable 
by the other courts of Weſtminſter-hall; I ſhall conſider, 
Firſt, How far it is grantable by ſuch courts, to perſons com- 
mitted for cauſes under the degree of treaſon or felony, 
Secondly, How far to perſons committed for treaſon or ſelony. 


Sef7. 81. As to the firſt point, viz. How far bail is grant- 

able by the ſaid courts, to perſons committed for cauſes under 

40 2 Inft. 53, the degree of treaſon or felony ; it ſeems, (a) That the courts 
478.55 of common pleas and exchequer, at any time during term, 
2 Hale 14). and the court of chancery, either in term or vacation, may 
Vaugban 1544 award a habeas corpus by the common law, for any perſon com- 
<, nd mitted for any fuch cauſe, and thereupon diſcharge him, if it ſhali 
| Dalifon 81. Clearly appear by the return, That the commitment was agaiolt 
3 Leonard 18. Jaw (as being made by one who had no juriſdition of the 
of ** 73» 14, cauſe, or for a matter for which by law no man ought to be 
2 Modern 198. puniſhed), or bail him, if it ſhall be doubtful whether the 
206. commitment were legal or not, &c. However it is certain at 
this day, That by force of the haleas corpus act, pat. 3 & 
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10. ſet forth more at large Sect. 17 and 22. any of the faid 


Ch. 15. 
courts, in term · time, and any judge of either bench, or baron 
he degree of the coif, in the 


of the exchequer, being of 
vacation, may award a habeas corpus for any priſoner whatſo- 
| ever, who is bailable by the intent of that act, and thereupon 


' $28. 82. As to the ſecond point, viz. How far bail is 


ntable by the ſaid courts to perſons committed for treaſon or 
felony. It is obſervable, That the above-mentioned clauſes of 
the ſaid habeas corpus act extend not to perſons committed for 
treaſon, or felony, plainly and ſpecially expreſſed in the war- 
rant of commitment. Neither do I find any printed caſe, 
wherein perſons committed for ſuch crimes have been bailed 
either by the courts of common pleas or exchequer. How- 
ever it is certain, That in ſome caſes perſons committed for 
felony are bailable by the court of chancery. But our law- 
books being generally ſilent in relation to theſe matters, I ſhall 
refer the reader for the more accurate knowledge of them, to 
obſervation and experience, 


Ses. 83. As to the ſeventh general point of this chapter, 
viz, In what form bail is to be taken ; it ſeems to be the prac- 
tice of the court of king's bench in admitting a perſon to bail, 
who is actually (a) preſent in court, upon an indictment or 
appeal (b) of felony, or other crime, puniſhable with loſs (c) 
of member, to take (d) a ſeveral recognizance to the king in 
a certain ſum from each of the bail, that the priſoner 6 


all 


money, 
this day, That perſons bound body for body, are not liable 
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| 848. 84. As to the eighth general point of this chapter, () Date. «. 12. 
viz. What ſhall forfeit — recognizance. If on a bailment 3. P: f 
for felony, the uſual (hb) form, ad flandum refs de felmia pre- <8 2 
dia & ad reſpondendum domino regi, be made ule of, and at 
1 Vor. II. N ; 8 the 
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(a) .. 
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the trial the party ſtand obſtinately mute, it may reaſonably be 
argued, that in ſtrictneſs the recognizance is forfeited, for (a 
that the expreſſions above-mentioned ſeem to import at leaft 


thus much, That the priſoner ſhall make ſome anfwer z and at 


% 2 kast. 160. 
4 loſt 1-8. 
2 Hale 126. 


(%) Dalt, e. 127. 
Vide 4 Burr. 75. 
N. B. A teme 
covert cannet be 
bound by recog 
Nizance becauſe 
jt cannot be 

eft:gated, Styles, 


359. 


Queen end Red- 
pub, Eaſter 11 


SR : 


10M d. 152. 
Fort 358. 


1 Borrow 10. 54. 
395, 431. 

3 Burrow 1461. 
4 Bunow 2119. 
2126, 


the common law, before the ſtatute (50) of Marlebriage, c. 28. 
if a perſon under bail had inſiſted on his privilege as à clerk, 
and refuſed to anſwer to the crime alleged againſt him, his 
ſoreties were to be amerced; and though the faid ſtatute have 
in that caſe excuſed the bail, yet an obſtinate tefuſal to anſwer 
in other caſes may perhaps remain as it was at the common 
law. Mr. Dalton (c) indeed ſeems to be of another opinion, 
becauſe the words above-mentioned are always uſed of courſe : 
but it ſeems ſtrange, That words ſhould be looked on as idle 
and infignificant becauſe they are moſt uſual and proper. 
However, if late practice and experience have been agreeable 
to the above-mentioned opinion of Mr. Dalton, as I appre- 
hend that they have, they will certainly be of great force to 
maintain it: And indeed it muſt be confeſſed, That if a man's 
bail, who are his gaolers of his own chooſing, do as effectually 
fecure his appearance, and put him as much under the power 
of the court as if he had been in the cuſtody of the proper of- 
ficer, they ſeem to have anſwered the end of the Jaw, and to 
have done all that can be reaſonably required of them : But 
howſoever the law may ſtand in relation to this caſe, it is 
certain, That if perſons be bound by recognizance, that J. 8. 
ſhall appear in the king's bench the firft day of ſuch a term, to 
anſwer to ſuch an information againſt him, and not depart til} 
he ſhall be diſcharged by the court, and afterwards the attorney 
general enter a malle proſequi as to that information, and exhibit 
another, on which the defendant is convicted, and refuſes to 
appear in court after perſonal notice, the recognizance is for- 
feited ; for being expreſs that the party ſhall not depart till he 
be diſcharged by the court, it cannot be ſatisfied unleſs he be 
forthcoming, and ready to anſwer to any other information 
exbibited againſt him while he continues not diſcharged, as 
much as to that which he was particularly bound to anſwer to. 
But in ſuch caſe it ſeems, That the recognizance ſhall not de 
forfeited by the party's not appearing in court the firſt day of 
every term, after he hath pleaded to the information, as it may 
be beſore he hath pleaded, h 

f Sec. 85, But it is recited by 4 Geo. 3. c. 10. That many 
recoguizarices have been eſtreated into the court of exchequer, 
againſt perſons for not appearing as parties ot witneſſes, or for 
not proſecuting indictments, or for otherwiſe not performing 
the conditions of ſuch recognizances, many of which neglects 
have happened from the inattention of ignorant people, where- 
upon it is enacted, . That it ſhall be lawful for the barons of 
&* the exchequer, upon affidavit and petition to be e 
22711 | 75 | q 
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« to them, by or on the behalf of the perſon or perſons im- 

« priſoned or liable to be impriſoned on the forfeiture of any 

ic ſuch recognizances, to diſcharge ſuch perſon or perſons, by 

« order from the ſaid. barons, without any quietus (a) to be (a) For the form 
c ſyed out for that purpoſe, for which order no more than one ind method of 
e pound and one ſhilling ſhall be taken by the officer appointed — 
« to give out the ſame.— Provided that no diſcharge ſhall be Cir. Com. 61, 
given on ſuch petition where any debt is due to the crown, 62. 

4 other than by the recognizances ſo prayed to be diſcharged; 

« nor in any caſes of defrauding his majeſty's revenue by con- 

de traband trade, or aſſaulting the officers of the cuſtoms or 

 « exciſe in the execution of their duty, or any perſon or 


tc perſons lawfully aſſiſting them therein,” 


On a recognizance eſtreated for not being punQually complied with, if the party takes his trial 
the next ſeſſion, be may compound for a very ſmall matter in the court of exchequer, becauſe the 
effect, though not the exact form, of the recognizance is complied with. 10 Modern 278.— And 


if the money be levied, the court will order the proſecutors coſts to be paid, and the ſurplus returned, 
4 Burrow 2118. 8 


Recoguĩranees in caſes of felony are to be certified to the general gaol delivery. 1 & 2 Phil, and 
Mary, c. 13.Aöf a defendant, indicted for perjury, is acquitted, the bail ſhall be diſcharged from their 
recognizance, on motion, though the acquittal is not entere2 on record, for the acquittal appears on 
the poſiea, 1 Wilſon 415,——Neither the defendant nor h's bail can be called upon their te- 
cognizance without notice, except on the day on which the defendant is bound to appear, B. R. H. 
237. And if the defendant do not appear upon that day, the court will not diſcharge the recognizance, 
although the attorney general conſents to it, but they will reſpite it till the next term. 11 Modern 
200. For the judges of oyer and terminer are the proper judges whether recognizances ought to be 
eſtreated or ſpared, 10 Modern 278. On conviction, if offender be pardoned on condition of 
tranſportation, yet he may be ſurrendered in diſcharge of bail, Strange 1217. by writ of habeas 
cos pus on the crown fide, But if be is actually on board the tranſport the court will not ifſue the 
writ, 4 Burrow 2034. | 


* 


CHAPTER THE SIXTEENTH, 


OF COMMITMENTS. 


ND now I am to conſider in what caſes, and in what 
manner, offenders are to be committed. 


For the better underſtandin ine, Fi 
a g whereof I ſhall examine, Firſt 
What kinds of offenders are to be committed. Secondly, 


By whom. Thirdly, To what priſon, Fourthly, What is 


to be done previous to their commitment. Fifthly, What 
ought to be the form of it. Sixthly, At whoſe 4 they 
ae to be ſent to priſon, W To what court the com- 


2 mitment 
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mitment is to be certified. Eighthly, By what means the party 
may be diſcharged from ſuch commitment. , 


180 


aMale 124,124, S-. 1. As to the firſt point, There is no doubt but that 
x Burrow 460. perſons apprehended for offences which are not bailable ; and 
alſo all perſons who neglect to offer bail for offences which are 


bailable, muſt be committed (1). | 


(1) A priſoner in the cuſtody of the king's meffenger, on a watrant from the ſecretary of ſtate, who 
1s brought into the king's bench by habeas corpus to be bailed, but has not his bail ready, cannot be 
committed to the ſame cuſtody he came in, but muſt be committed to the euſtody of the marſhal, 
which will prevent the neceffity of ſuing out a new habeas corpus as he may be brought up from the 
priſon of the court, by a rule of court, whenever he ſhall be ptepared to give bail, 1 Burrow 460. 


Sect. 2. And it is ſaid, That whereſoever a juſtice of peace 
is impowered by any ſtatute to bind a perſon over, or to cauſe 
him to do a certain thing, and ſuch perſon being in his pre- 
ſence ſhall refuſe to be bound, or to do ſuch thing, the 
juſtice may commit bim to the goal, to remain there till he 


ſhall comply. 


Seck. 3. As to the ſecond point, viz. by whom ſuch per- 

ſons are to be committed, it ſeems to be agreed by all the old 

(4) 10 H. 4.7. (a) books, That whereſoever a conſtable, or private perſon, 
222 26.2, may juſtify the arreſting another for a felony or treaſon, he 
ST 7* may alſo juſtify the ſending or bringing him to the common 
10 Ed. 4. 17. gaol, and that every private perſon has as much authority in 
—_ caſes of this kind as the ſheriff, or any other officer, and may 
EEE” juſtify ſuch impriſonment by his (5) own authority, but not 
11 Ed. 4.4 by the command of another. But (c) inaſmuch as it is certain, 
(3)5 H. 7-4, 3. That a perſon lawfully making ſuch an arreſt may juſtify 
1 : bringing the party to the conſtable, in order to be carried by 
(c) 9 Ka. 4. a6, him before a juſtice of peace; and inaſmuch as the. ſtatutes of 
25. 1 & 2 Ph. and Mary, c. 13. and 2 & 3 Ph. and Mary, c. 10. 
— „7. which direct in what manner perſons . before a juſtice 
ummaty 91. . A" , 
113. of peace for felony ſhall be examined by him in order to theit 
2 Hale 120. being committed or bailed, ſeem clearly to ſuppoſe, That all 
3 ſuch perſons are to be brought before ſuch juſtice for ſuch 
purpoſe ; and inaſmuch as the ſtatute of 31 Car, 2. commonly 

called the habeas corpus act, ſeems to ſuppoſe, That all perſons 

who are committed to priſon, are there detained by virtue of 

ſome warrant in writing, which ſeems to be intended of a 
commitment by ſome magiſtrate ; and the conſtant tenor of 

5 the late books, practice, and opinions, are agreeable hereto: 
e. 118. It is certainly moſt adviteable at this day, for any private per- 
fon who arreſts another for felony, to cauſe him to be brought, 

as ſoon as conveniently he may, before ſome juſtice of peace, 


that he may be committed or bailed by him, 
Sed. 


. 


to be committed, 
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FS.. 4. But it is certain, That the privy council (2) of 
any one or two of them, or a ſecretary of ſtate, (3) may law- 
fully commit perſons for treaſon, and for other offences againſt 
the flate, as in all ages (4) they have done, | 


(a) The two cafes in Leonard (vide infra, note 4.) preſuppoſe ſome power for this purpoſe, without 
ſaying what ; and the caſe iv Anderſon plainly recognizes ſuch a power in bigh trea on. But as 
to the juriſdidion of privy counſellors in other offences, it goes not appear to have bren either 
claimed or exerciſed, The decifions, however, ia the caſes of the Queen ». Derby, Fortes 14r (in- 
fra 4. $.) and Rex v. Earbury, 8 Modern 177, infra 11. (even though it ſhou'd be admitted 
that the practice which has ſubſiſted fince the revolution bad been erroneous in its commence- 
ment), are eſtabliſhed z and the court bas no right to overturu them, Lord Camben, 11 State 
Trials 323. | 


(3) In Entick v. Carrington, C. B. Mich, 6 Geo. 3. upon a ſpecial verdit, reſpectiog the vali- 
dity of a ſecretary of ſtate's warrant to ſeize. perſons and papers in the caſe of libel -, Lo:d Carden 
enquired very critically into the ſource of this power to commit for libels and other flate cri. 
By the common law, ſays his Lordſhip, neither ſecretaries of ſtate nor privy counſellors «re con er- 
vators of the peace, nor has any ftatute ever conferred any ſuch juriidiftion u2or. them, The office 
neither implies nor requires the authority of a magiſtrate; nor is it confiſtent with the wiſlom or 
analogy of our law to give a power to commit, without a power to examine upon oath, which to 
this day the ſecretary of Rate doth not preſume to exerciſe, (Vide 5 Modern 78) The king is in- 
deed the principal conſervator of the realm; and the ſecretary appears by ſome means to have ob- 
tained this transfer of the royal authority to himſelf, but the common law of England knows of 
no ſuch committing magiſtrate, 11 St, Tr, 317. 319» | . 

4) 11 Howell was committed 2$:h, and Hellyard, 30 Elis. by ſecretary Walfingham privy coun- 
ſellor, and it was determined that where the commitment is not by the whole council, the cauſe muſt 
be expreſſed in the warrant, 1 Leonard 71, 2 Leonard 175. Sed vide 31 Car. 2.c. 2. and Ld Raym. 
65. 2 In 34 Eliz, the judges remonſtrate againſt the exerciſe of this p»wer, and declare that all 
priſoners may be diſcharged unleſs committed by the queen's command, or by her whole council, or 
by one or two of them, for bigb treaſow. 1 And. 297.—3- Melvin was committed, 4 Car. 1, by 
ſecretary Conway, for ſuſpicion of high treaſon, but the court thought the cauſe of the ſulpicion ſhould 
have been expreſſed, Palm. 558. —4. Crofton was committed by the council, 14 Car, 2 for high 
treaſon generally, Vaughan 142. 1 Sid. 78. 1 Keble 305.—5. Fitgva'riek was committed by privy 
council, 7 Will, 3. for high treaſon in aiding in eſcape, and bailed for neglect of proſecution. 1 Salk, 
103.—6. Yaxley was committed, 5 Will & Mary, by the carl of Nottingham, ſecretary of ttate, for 
refuſing to declare if he was a jeſuit. Carth, 291. Skinner 369.—7. Kendal and Rue were com- 
mitted, 7 Will, 3. by ſecretary Trumbal, for high treaſon in aſſiſting the «ſcape of Montgomery, and 
by Holt, C. J. held good, but the priſoners were bailed, 4 State Trials 559. 5 Mocern 98. Skinner 
596. Holt 144. Ld Raym, 61. 65. Comb. 343. 12 Modern $2. 1 valke!ld 447 —$, Derby way. 
committed, 10 Anne, for publiſhing a libel (Quzre for felony, 11 State Trials 311) called the Obſer. 
vator, and the court held the warrant good and legal, Fortes 140. 11 State Trials 309.—9 Sir W. 
Windham was committed, 4 Geo, 1. by ſecretary Stanhope, for high treaſon, and by Yarker C. J. 
held good. Strange 3. 3 Viner 516.—10 Lord Scarſdale and Duplio, and Mr. Harvey of Comb, 
were committed, 2 Geo, 1. by Lord Townſend, ſecrerary of ſtate, for treaſonable practices, and ad- 
mitted to bail, 3 Viner 834.—1 1. Doctot Earbury was arreſted and committed by warrant from the ſe- 
cretary of fate, tor being the author of a ſeditious libel, and his papers ſe1zerd, and he was continued on 
bis recognizance, 7 Geo, 2, $ Mod, 177. 11 State Trials 309. 12. Florence H-nſey was com- 
mitted, 31 Geo, 2. by the earl of Holderneſs, ſecretary ot ſtate, for high treaſon in «ch»ting to the 
king's enemies. 1 Burr, 642. Doctor Shebbear was committed, 31 Geo. 2 on two warrants from the 
ſecretary of Rate, for a libel, 1 Burr, 460.—14. John Wilkes, eſd. was committed, 3 Geo, 3. „ war- 
rant from the ear] of Halifax, ſecretary of fate, for a libel ; but being a member o. parliament, be 
was protected by bis priviledge, and on that account ducharged. 2 Wilſon 150. 11 Ste Trials 
393. Sayer was «pprehenced, 18 Geo. 3. by warrant from the carl of Rochford, ſecreta-y of ſtate, 
for high treaſon, and bailed by Lord Mansfield, Black, 1165, Vide the caſe of Entick v. Cairiagton, 


vpon a ſpecial verdiR for apprthending the plaintiff - 
11 State Trials 327. | P under the warrant of a ſecretary 0 ſtate, for a libel, 


As to the third pou viz. To what priſon ſuch offenders ate 
ſhall 6 Firſt, That the priſon ought 
3 to 
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to be in the realm of England, Secondly, That regularly it 
ought to be a common priſon. N = 


Sect. 5. As to the firſt of theſe particulars, it is enacted by 
3 Car. 2. c. 12. That no ſubject of this realm, being an 
& inhabitant or reſiant of this kingdom of England, dominion 
„% of Wales, or town of Berwick upon Tweed, ſhall or may 
<« be ſent priſoner into Scotland, Ireland, Jerſey, Guernſey, 
« Tangier, or into parts, garriſons, iſlands, or places beyond 

the ſeas, which then were, or at any time hereaſter ſhould 
„ be, within or without the dominions of his majeſty, his 
« heirs or ſucceſſors; and that every ſuch impriſonment is by 
& the ſaid ſtatute enacted and adjudged to be illegal, and that 
« every ſubjet ſo impriſoned, ſhall have an action of falſe 
« impriſoment, &c. and recover treble coſts, and no leſs 
« damages than five hundred pounds againſt the perſon making 
& ſuch warrant, who ſhall alſo incur a premunire,” 


Se, 6. As to the ſecond of the above-mentioned parti- 
culars, It is enacted by 14 Edw. 3. c. 10. as followeth, © In 
de the right of the gaols which were wont to be in ward of 
de the ſheriffs, and annexed to their bailiwicks ; it is aſſented 
& and accorded, That they ſhall be rejoined to the ſheriffs, 
and the ſheriffs ſhall have the cuſtody of the ſame gaols, as 
de before this time they were wont to have; and they ſhall 
put in fuch under-keepers for whom they will anſwer,” 


And this is confirmed by 19 Hen. 7. c. 10, 


Vide 11 & 12 
Will. 3. c. 19. 
ſet. 3- made 
perpetual by 6 
Geo. 1. C, 19. 
to enable juſtices 
of peace to build 
and repair gaols 
in their reſpec- 
tive counties 
where the ſame 
clauſe is enacted. 


(a) See 1 And. 


345. 
C. Elia. $29, 
$30. 

Co. 119. 
Salleeld * 
Farres 31. 

2 Ld Raymond 


Alſo it is recited by 5 Hen. 4. c. 10.“ That divers con- 
fables of caſtles within the realm, being aſſigned juſtices of 
peace by the king's commiſſion, had by colour of ſuch com- 
miſſion, uſed to take people to whom they bore evil will, and 
impriſon them within the ſaid caftles, till they had made fine 
and ranſom with the ſaid conſtables for their deliverance.” Aud 
thereupon it is enadted, That none be impriſoned by any 
„ juſtice of the peace, but only in the common gaol ; ſaving 
* 3 and others which have gaols their franchiſe in this 
« caſe.” 

Sect. 7. And it (a) ſeems, That the king's grant ſince this 
ſtatute to private perſons to have the cuſtody of priſoners com- 
mitted by juſtices of peace, is void. And it is faid, Thx 
none can claim a priſon as a franchiſe, unleſs he have alſo 2 
gaol-delivery, | 
767. 879. 


+ And whereas vagrants and other criminals, offenders, 
and perſons charged with ſmall offences, are for ſuch offences, 
or for want of ſureties, to be committed to the county g2vb 
it being adjudged by law that the juſtices of the peace a 
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not commit them to any other priſon for ſafe cuſtody, which 
by experience hath been found to be very prejudicial and ex- 
penſive. It is therefore enacted by 6 Geo. 1. c. 19. * That 


„ it ſhall and may be lawful to and for the juſtices, of the 


« peace within their reſpective juriſdictions to commit ſuch 
&« yagrants and other criminals, offenders, perſon and perſons, 
£« either to the common gaol or houſe of correction, as they 
jn theic judgment ſhall think proper.” ; 

Seck. 8. It ſeems to be (b) agreed, That if a perſon, be 
arreſted in one county, for a crime done in it, and fly into 
another, and be re-taken there, he may be brought before a 
juſtice of the county where the offence wes done, and be com- 
mitted by bim to the gaol of ſuch county, But it ſeems to 
be the ſtronger (c) opinion, That if one who hath committed 
an offence in one county, fly into another before he be taken, 
and be purſued and arreſted in ſuch county, he ought to be 
brought before a juſtice of the county where he is taken, and 
be committed by him to the common gaol of the ſame county, 
(4) whether it lie in ſuch county or another; (2) unleſs there 
be ſome ſpecial reaſon to the contrary, as an apparent danger 
that the party may be reſcued from ſuch priſon by rebels, &c. 
And it ſeems to be laid down as a rule, by ſome books, (7) 


That any offender may be committed to the gaol next to the? 


place where he was taken, 
or not, | | 

+ By 23 Geo, 2. c. 26. ſ. 11, and 24 Geo. 2. c. 
55. If an offender, againſt whom a warrant ſhall be iſſued 
by any juſtice of peace of one county, ſhall eſcape into another, 
he may be apprehended (by virtue of the warrant being in- 
dorſed by any juſtice of the county into which he ſhall ſo 
eſcape), and bailed in the county in which he is apprehended, 
if the offence be bailable; if not, or he cannot find bail, he 
ſhall be carried back into the county from which the warrant 
was granted, and be there committed or bailed, 

S:&. 9. It is (g) ſaid, That if a conſtable bring a felon to 
gaol, and the gaoler refuſe to receive him, the town where he 
1s conſtable ought to keep him till the next gaol · deliyery. But 
(+) in other caſes it ſeems, That regularly no one can juſtify 
the detaining a priſoner in cuſtody out of the common gaol, 
unleſs there be ſome particular reaſon for ſo doing; as if the 
party be ſo dangerouſly (i) ſick that it would apparently hazard 
his life to ſend him to the gaol, (4) or there be evident 
danger of a reſcous from rebels, &c. Yet conſtant practice 
ſeems to authorize a commitment to a meſſenger; and it is (I) 
laid, That it ſhall be intended to have been made in order for 
the carrying of the party to gaol. 


whether it lie in the ſame county 


Sec, . 
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Priſoners not to Seer. 10. As priſoners ought to be committed at firſt to the 

be removed but proper priſon, ſo ought they not to be removed from thence, 

1 ©P4*, except in ſome ſpecial caſes. And to this purpoſe it is enacted 

by 31 Car. 2. c. 2. f. 9. That if any ſubject of this realm 
« ſhall be committed to any priſon, or in cuſtody of any 
officer or officers whatſoever, for any criminal, or ſuppoſed 
& criminal matter; that the ſaid perſon ſhall not be removed 
« from the ſaid priſon and cuſtody, into the cuſtody of any 
« other officer or officers, unleſs it be by habeas corpus, or 

„ {ome other legal writ ;| or where the priſoner is delivered to 
& the conſtable, or other inferior officer, to carry ſuch 
c priſoner to ſome common gaol; or where any perſon is ſent 
& by order of any judge of aſſize, or juſtice of the peace, to 
& any common workhouſe, or houſe of correction; or where 
cc the priſoner is removed from one priſon or place to another, 
& within the ſame county, or ordered to a trial, or diſcharged by 
c que courſe of law; or in caſe of ſudden fire, or infection, 
or other neceſſity; upon pain that he who makes out, figns 
& or counterſigns, or obeys or executes ſuch warrant, ſhall 
& forfeit to the party grieved one hundred pounds for the firſt 
& offence, two hundred pounds for the ſecond; &c.” 


Magiftrates muſt Sec. 11. As to the fourth point, viz. What ought to be 

- wy gen done previous to the commitment of ſuch offenders, it is en- 

de, acted by 2 & 3 Ph. and Mary, c. 10. That every juſtice or 

| «« juſtices before whom any perſon ſhall be brought for man- 

& flaughter, or felony, or for ſuſpicion thereof, before he or 

c they ſhall commit or ſend ſuch priſoner to ward, ſhall take 

ce the examination of ſuch priſoner, and information of thoſe 

6 that bring him, of the fact and circumſtances thereof; and 

„the ſame, or as much thereof as ſhall be material to prove 

© the felony, ſhall put in writing within two days after the 

« ſaid examination, and the ſame ſhall certify in ſuch manner 

& and form, and at ſuch time, as they ſhould and ought to 

Viz. fne at the do, if ſuch priſoner, ſo committed or ſent to ward, had 

diſcretion of the c been bailed, or let to mainpriſe; upon ſuch pain as in 

nn « & 2 Ph. and Mary, c. 13. is limited and appointed, for 
Þ. 105. 6 not taking or not certifying ſuch examinations, &c.“ 

And it is farther enacted, 4+ That the ſaid juſtices ſhall 
cc have authority to bind all ſuch by recognizance or obliga- 
<« tion, as do declare any thing material to prove the ſaid 
&« manſlaughter, or felony, to appear at the next general 
© paol-delivery to be holden within the county, city, or 
« town corporate, where the trial of the ſaid manſlaughter, or 
<« felony, ſhall be, then and there to give evidence againſt the 
<« party; and that the ſaid juſtices ſhall certify the ſaid bonds 
ce taken before them, in like manner as they ought to certify _ 


the bonds mentioned in the ſaid former act, &c. 


Sei. 


Ch. 16. OF COMMITMENTS. 185 


S.. 12. It ſeems that a juſtice of peace ought not to C. Eliz. 82g, 
detain a priſoner by virtue of this ſtatute, in order to examine 5 * * 
. . . 5 
him, any longer than is neceſſary for ſuch purpoſe, for which 2 Hale 120,141, 
it is ſaid, That the ſpace of three days is a reaſonable time, 


As to the fourth point, viz. What ought to be the form of 
a commitment the following rules are to be obſerved. 


Seh. 13. Firſt, It muſt be in writing, under the hand and 2 Ia. 32. 391. 
ſeal of the perſon by whom. it is made, and expreſſing his of- 5 «lc 122, 
fice, or authority, and the time and place at which it is — ok 
made. and muſt be directed to the gaoler, or the keeper of the Summary gg, 
priſon, | | - 5 Burrow 2686, 

$:. 14. Secondly, It may be made either in the name of p. 
the king, and only teſted by the perſon who makes it, or it 
may be made by ſuch perſon in his own name. | ed 

Sec. 15. Thirdly, It may command the gaoler to keep (eh Windham! 
the party in ſafe and cloſe cuſtody (a); for if every gaoler be Cafe, — 
bound (5) by the law to keep his priſoner in ſuch cuſtody, where theſe 


ſurely it can be no fault in a mittimus to command him fo en were held 
to do, the offices @s pu 


him in wind of his duty and puniſhment in caſe of cape. 
(5) $ Co, 100, 9 Co. 87. 5 Modern 21. Dalton a 118. by a So 


on e. 135, 
{ 


Sec. 16. Fourthly, It ought to ſet forth the crime alledged (c) Sem. 94. 5 
againſt the party with convenient (e) certainty, whether the Palton c. 125, 
commitment be by the privy (4) council, or any other autho- 8 _ 12 
rity ; otherwiſe the officer () is not puniſhable, by reaſon of (4) 16 Car. 1. 
ſuch mittimus, for ſuffering the party to eſcape. And the 8 . 
court before whom he is removed by habeas corpus, ought to deg 2 
diſcharge or bail him. And this doth not only hold where (/ 2 Aud 5 
no cauſe at all is expreſſed in the commitment, but alſo where Oos. 
it is ſo looſely ſet forth, that the court cannot adjudge whether — 
it were a reaſonable ground of impriſonment; as (g) where C. 15. ſed. 68 
one was committed for manifold contumacy to the high com- 173. 
miſſion court, or for (5) refuſing to anſwer before them to ard 4 4 
certain articles, or (i) for inſolent behaviour and words ſpoken : 


561, 
at the council-table, &c. And it is holden by Sir (4) Edward ( * Loft. 591, 


Cote, in his ſecond inſtitute, That a commitment for high 1 g 


treaſon, or felony in general, without ſhewing the ſpecies of Palm. 558. 
the offence, is not good; Yet in (1) another part of the fame (/) C. Car. 
book, ſuch general commitments ſeem to be allowed by him 2 
to be good; and there are precedents of commitments for L+wſou, Palm. 


felony in general, in good (n) authors. And (a) it hath 388. 
been reſolved, That commitmeats for high treaſon in general 8 X — 
are good. . F ; 245» 


1 , C, Car. 137. 
$79+ 2 Bulft, 199, 140, (I) a Inſt. 69 f. 5 Modern 886. 1 Burn 16. 2 Inſt, - 
$95, 609, 2 Hale 123, Crom. 233. Dalton e. 125+ () 18 7107 And. 258. 8 


Pr — Strange 3. 10 Modern 234. 1 Hale 595. 2 Hale 123. confirmed by Pratt, C. J. 
Seed. 


= Wilſon 158. 
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(5) This refolu- Self. 17. Fifthly, It is fafe to ſet forth, That the party is 
tion was in the charged upon oath ; but this is not neceſſary, for it hath been 
— ay ya reſolved, (5) That a commitment for treaſon, or for ſuſpicion 
Geo. 2, whowas Of it, without ſetting forth any particular accuſation, or 


— — na ground of the ſuſpicion, is good. 
the ſecretary © 1 

Nate for high treaſon generally. Strange 2. and 3 Viner's Abr. 515. at large. It is confirmed by 
Pratt C. J. 3 Geo. 3. in Mr. Wilkes Caſe, committed by a fimilar warrant for a libel, 2 Wil. 
ſon 158. 11 St. Trials 304, and Mr. Joftice Foſter ſays, in caſes wherein the juftice of the peace bath 
juriſdickion, the lexality of his warram will never depend on the truth of the information whereon 
it is groonded. Curtiss Caſe 136 ——See alſo Dalton e. 125. Crompton 233, 2 Inſt. 52, 
Palmer 558. 1 Salkeld 347. 5 Modern 78, 10 Modern 334» 1 Hale 682. THE 


| Ser. 18. Sixthly, Every ſuch mittimus o to have a 
9 * lawful concluſion, (a) viz. That the party cls kept till 
zummary 94+ he be delivered by Jaw, or by order of law, or by due courſe 
— 4-4 of 'aw ;—Or that he be kept till farther (5) order (which ſhall 
(5) 1 Lev. 230. be intended of the order of Jaw), or to the like effect. And 
Con, C. Car. jf the party be committed only for want of bail, it ſeems (c) 
6 Mod, 13, to be à good concluſion of the commitment, that he be kept 
13 till he find bail, But a commitment, (4) till the perſon who 

77 1 Hale 584, makes it hall take further order, ſeems not to be good. And 
Piad 391. it ſeems, that the party committed by ſuch,” or any other ir- 


x Roll 220. regular mittimus, may be bailed, | 


Lev. 230. 

* 8 79. con. 3 Bulſt. 48, 49. x Roll 410. Vide alſo 3 Keble 531, 2 Ld Raym, $31, 
978. 3 Salkeld gx. Holt 599. Carth. 152. 291, Salkeld 48. 348. Ld Raymond 99. 15 
200. 213. 333. Comber 390. 3 Com. Dig. 496. Strange 1005. gi7. 5 Modern 308. 1 Bac 
Abr. 382. Set. & Rem. 436. 2 Black, Rep. 805, Sayer ee B. Commitments grounded 
upon atis of parliament mu purſue the concluſions which the ſtatutes preſerĩbe And where a man 
3s committed as @ criminal, the copcluſion muſt be © until he be delivered by due courſe of law; 
if be be committed for coatumacy, it ſhould be © until he comply,” 


Se. 19. As to the fixth point, viz. At whoſe charge 
offenders are to be ſent to priſon, it is enacted by 3 Jac. 1, 
c. 10.“ That every perſon and perſons, that ſhall be com- 
% mitted to the common or uſual gaol within any county or 
« liberty within this realm, by any juſtice or juſtices of the 
« peace, for any offence or miſdemeanor, having means or 
« ability thereunto, ſaall bear their own reaſonable charges, 
<« for ſo conveying or ſending them to the ſaid gaol, and the 
« charges allo of ſuch as ſhall be appointed to guard them to 
* ſuch gaol, and ſhall ſo guard them thither. And if any 
« ſuch perſon or perſons ſo to be committed, ſhall refuſe at 
<« the time of theic commitment and ſending to the ſaid gao!, 
<« to defray the ſaid charges, or ſhall not then pay or bear the 
« ſame, and then ſuch, juſtice or juſtices of the peace ſhall 
« and may by writing under his or their hand and ſeal, or 
hands and ſeals, give warrant to the conſtable or conſtables 
of the hundred, or conſtable or tythingman of the tything 
% or townſhip where ſuch perſon. or perſons ſhall be dwelling 
and inhabit, or from whence he or they ſhall be committed, 

| 07 
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« or where he or they ſhall have any goods within the county 
« or liberty, to 2 and ſo much of the goods and 
« chattels of the ſaid perſons, as by the diſcretion of the ſaid 


« juſtice or juſtices of the peate, ſhall ſatisfy and pay the 


« charges of ſuch his or their conveying or fending to the 
« (aid gaol; the appraiſment to be made by four of the honeſt 
« inhabitants of the pariſh or tything where ſuch goods or 
& chattels ſhall remain and be; and the overplus of the money 
6 which ſhall be made thereof, to be delivered to the party to 

« whom the ſaid goods ſhall belong.” e : 
S.. 20. And it is further enacted by 27 Geo. 2. c. 3. 
ſ. 1. That when any not having goods or money within the 
«* county where he is taken, ſufficient to beat the charges of 
c himſe}f, and of thoſe who convey him, is committed to 
« oaot or the houſe of correction by warrant from any juſtice 
tc of the peace, then on application by any conſtable or other 
officer who conveyed him, to any juſtice of the peace for 
s the ſame county or place, ſhall upon oath examine into and 
« aſcertain the reaſonable expences to be allowed ſueh con- 
c ſtable or other officer, and ſhall forthwith, without fee or 
& reward, by warrant under his hand and ſea], order the trea- 
« ſurer of the county or place to pay the ſame; which the 
4 ſaid treaſurer is hereby required to do, as ſoon as he xeceives 
4 ſuch warrant ; and any ſum fo paid ſhall be allowed in his 
« accounts, Except in Middleſex, in which county the ex- 
“ pences of the conſtable or other officer occaſianed by his 
* conveying any perſon to gaol by virtue of a warrant from a 
« juſtice of the peace ſhall (aſter fuch expences have been 
* examined into upon oath, and allowed by ſuch juſtice, and 
for which no fee or reward ſhall be taken) be paid by the 
6 overſeer or overſeers of the poor of the pariſh or place 
where the perſon was apprehended.” 


ect. 21. As to the ſeventh point, viz. To what court 
| ſuch commitments are to be certified, it is enacted by 3 Hen, 
7. c. 3. That every ſheriff, bailiff of franchiſe, and ever 

other perſon, having authority or power of keeping of phe: 
** or of priſoners for felony, do certify the names of every 
* ſuch priſoner in their keeping, and of every priſoner to them 


committed for any ſuch cauſe, at the next general gaol- 


<< delivery, in every county or franchiſe where any ſuch gaol 
< ſhall be, there to be calendared before the juſtices of the 
«© deliverance of the ſame. gaol, whereby they may, as well 
„ for the king as for the party, proceed to make deliverance of 
v ſuch priſoners according to law; on pain to forfeit to the 


„ king, for every default there recorded, one hundred ſhil- 


lings.“ 


$8. 


The ſecond ſet, 
of the above aR 
of 3 lac. 1. c. 10. 
which wat bete 
recited in the 
former edition 
of this work, is 
repealed by 27 
Geo. 4. c. 3. 
ſect. 2. 


Vide ante 91. 
1 Burn's Juſe 


tice 374+ 


188 


| Keilwood 34. 
2 209, 210. 
um. 94, 95 · 


114 
1 Hale 583. 
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$22. 22. As to the eighth point, viz. By what means a 
perſon under ſuch a commitment may be diſcharged. It ſeems, 
That a perſon legally committed for a crime, certainly appear- 
ing to have been done by ſome one or other, cannot be lawfully 
diſcharged by any one but by the king, till he be acquitted on 
his trial, or have an ignoramus found by the grand jury, or 
none to proſecute him, on a proclamation for that purpoſe by 
the juſtices of gaol-delivery, But if a perſon be committed on 
a bare ſuſpicion, without any appeal or indictment, for a ſup- 


- poſed crime, where afterwards it appears that there was none, 


as for the murder of a perſon thought to be dead, who after- 
wards is found to be alive; it hath been holden, That he may 
be ſafely diſmiſſed without any farther proceeding, for that he 


who ſuffers him to eſcape is properly puniſhable only as an ac- 


{«) Sum, 216. 
(65) S. P. C. 31. 
Crompton 38. 
26 Aſſize 47. 

F «Juſt, of peace, 
114231. 

Con. Sum. 116. 
1 Hale 606. 

F. Cor. 333. 

2 Inſt, 590. 

(c) Som. 218, 
219 

2 Inft, 183. 
Moor 8. 

S. P. C. 41. 


ceſſary to his ſuppoſed offence; and it is impoſſible that there 
mould be an acceſſary where there can be no principal; and it 
would be hard to puniſh one for a contempt, in diſregarding a 
commitment founded on a ſuſpicion, appearing in ſo uncou- 
teſted a manner to be groundleſs. 


CHAPTER THE SEVEN TEENTH. 


er HINDRANCES N BRING OFFENDERS 


To PuUBLICkK JUSTICE, &c, 


AVING fhewn in what manner criminals are to be 
arreſted, bailed, or committed, I am now to conſider in 
what manner they and their aſſiſtants are puniſhable for an 
hindrance in bringing them to publick juſtice. 


And in order hereto I ſhall examine, How far they are 
puniſhable for an offence of this kind, before an arreſt made ; 
and, How far after an arreſt. 


Seck. 1. As to the firſt point; It is (a) certainly an offence 
of a very high nature to oppoſe one who lawfully endeavours 
to arreſt another for treaſon, or felony. And ſome (b) have 
ſaid, That the perſon who ſo oppoſes an arreſt for treaſon, 
whereof he knows the party to have been guilty, is thereby 
guilty of the treaſon ; and that he who ſo oppoſes an arreſt for 
elony, is an acceſſary to the felony. And if it be a general (c) 
rule, That whoever knowing a perſon to have committed any 
ſuch crime, receives and comforts him, and endeavours 90 
favour and aid him in the making his eſcape, thereby becomes 

| a prin- 


Ch. 17. OFFENDERS ro ÞvnL1cx JUSTICE, &e. 


a principal in the caſe of treaſon, and an acceſſary in the caſe 

felony, though he uſe no force in giving ſuch aſſiſtance to 
the offender ; it ſeems ſtrange that he who ſo far takes part 
with hith as to fight in his defence from juſtice, ſhould not 


be at leaſt equally guilty, And therefore it ſeems reaſonable to 


underſtand the books above cited, which ſeem to contradict 
this opinion, to intend no more than that it is not felony in 
the party himſelf, who is attacked in order to be arreſted, to 
fave himſelf from the arreſt by ſuch reſiſtance. 

Se. 2. But if a perſon, knowing another to have been 
guilty of ſuch a crime, barely receive him, and permit him to 
eſcape, without giving him any manner of advice, aſſiſtance, 
or encouragement in it, as by directing him how to do it in 
the ſafeſt manner, ar furniſhing him with money, proviſions, 
or other neceſſaries, it ſeems he is guilty of a high miſde- 
meanor only, but no capital offence. 

Seck. 3. Alſo it is certain, That the party himſelf who flies 
from ſuch an arreſt, is not thereby guilty of a capital offence, 
but only liable to forfeit his goods, when ſuch flight is found 
againſt him, in ſuch manner as hath been already ſhewn, 


chapter g. ſect. 51, and ſhall be alſo more fully conſidered 
hereafter, 


Sum. 111, 271. 


Sect. 4. How far a vill, which ſuffers one who has been 


guilty of homicide to eſcape, is liable to be amerced, hath 
been already ſhewn, chap, 12. ſect. 2, 3. | 


Offences of this kind, after an arreſt made, may be conſidered 
in relation either, To the party under ſuch an arreſt: Or, 
To others.—And ſuch offences by the party himſelf are either 
without or with force. 


S:, 5. And firſt, As to ſuch offences by the party him- 
ſelf, without force, which ſeem properly to come under the 
notion of eſcapes, there is little remarkable in the books; and 
therefore I ſhall content myſelf with taking notice, That as 
all perſons are bound to ſubmit themſelves to the judgment of 
the law, and to be ready to be juſtified by it; whoever, in any 
caſe, refuſes to undergo that impriſonment which the law 
thinks fit to put upon him, and frees himſelf from it by any 
artifice, before ſuch time as he is delivered by due courſe of 
law, is guilty of a high contempt, puniſhable with fine and 
impriſonment, And if it be ſo great a crime for one not arreſted 
to fly, in order to ſave himſelf from impriſonment for a capital 
offence, ſurely it muſt be at leaſt as great a crime, for one 
who is actually under the cuſtody of the law for any ſuch 
crime, by any indirect means to free himſelf from it. And 
ſome (a) have holden, That ſuch an eſcape amounts to felony: 
But this opinion ſeems to be over ſevere, and not to be main- 
Gined by the (5) book cited to prove it, 

| CHAP. 


Summary 1e?, 
2 Inſt, 589, 590. 


C, 


Car, 216, 


1 Aﬀize 6, 


(2) 8 P. C. 37. 


F, 


2 Ed. 3 3. 
Cor, 149+ 


th 
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CHAPTER THE EIGHTEENTH. . 


OF BREAKING PRISON, 


UCH offences by the party himſelf, accompanied with 

force, come under the notion of priſon-breaches ; which 

I ſhall confider, Firſt, As they ſtand by the common law. 

Secondly, On the ſtatute de frangentibus priſinam, which was 
made in the firſt year of king Edward the ſecond, 


(a) Bract. I. 3. Sec. 1. And firſt as to priſon-breaches, as they ſtood by 
* the common law; it ſeems the better opinion, (a) That all 
S. P. C zo, fuch offences were felonies, if the party were lawfully in priſon 
2 Inſt, 589. for any cauſe whatſoever, whether criminal or civil, and 
= up Boy whether he were actually in the walls of a priſon, or only in 
Cont, the flocks, or in the cuſtody of any perſon who had lawfully 
S. P. C. 31.33. arreſted him; and it ſeems not to have been any way material 
B 3 130, Whether the priſon did belong to the king, or to the Jord of a 
C. Car. 210: Franchiſe; not only for that every perſon who is under a law- 
A wo 539. ful impriſonment, may properly enough be called the king's 
. de iaſta priſoner; but alſo becauſe it is allowed, (5) That whoever 

E breaks from any ſuch impriſonment, ſince the ſtatute 1 Edw. 
2. de frangentibus priſonam, is guilty of 1 From whence 
it ſeems clearly to follow, That he muſt have been in like man- 
ner guilty before that ſtatute, the purport whereof is not to 

make any offences felonies which were not fo before; but onl 
(e) Vid. ſfopra to reſtrain ſome of thoſe which were. And it (c) ſeems alſo to 
. 9. . 49. be clear, That the confeſſion of ſuch offence before the co- 
roner is not traverſable by the common law; which is not 

altered as to this point by the ſtatute. 


Sec. 2. AND now I am to conſider theſe offences, as they 
ſtand by the ſaid ſtatute, for the better underſtanding whereof 
I hall firſt ſet down the words of the ſtatute, and then en · 
deavour to ſhew in what manner they are to be underſtood. 


<a Sec. 3. And firſt, the words of the ſtatute are as follows, 
1 Hale = « De priſonariis priſonam frangentibus, dominus rex vult & 
præcipit, quod nullus de cætero, qui priſonam fregerit, ſubeat 
judicium vitæ vel membrorum pro fractione priſonæ tantum, 
niſi cauſa, pro qua captus & impriſonatus fuerit, tale judicium 
| requirat, ſi de illa ſecundum legem & conſuetudinem terre fuiſ- 
ſet convictus, licet temporibus præteritis aliter fieri conſuevit. 
| 2 5 Fot 


=o . — . 


Ch, 19. OF BREAKING' PRISON. 
For the better underſtanding of the conſtruction whereof, I 


ſhall conſider the following points. Firſt, What ſhall be ſaid 
to be a priſon, within the meaning of this ſtatute, Secondly, 
How far the impriſonment ought to be well grounded. Thirdly, 
What ſhall be ſaid to be a breaking of priſon. Fourthly, Fot 
what crime the party ought to be impriſoned, to make the 
offence of breaking the priſon felony, within the intent of the 


ſtatute. Fifthly, 


hether the offence of breaking priſon can 


ever amount to high treaſon. Sixthly, At what time, and in 
what manner, the offender is to be proceeded againſt, Seventh» 
ly, In what manner he is to be indifted. Eighthly, In what 
mariner thoſe are to be puniſhed for a breach of prifon, who 
are within the benefit of the ſtatute, 


8:4. 4. As to the firſt point, viz. What ſhall be ſaid to (4) Fr. cor. 15t. 


be a priſon (a) within the meaning of the ſtatute ; it ſeems 
clear, That any place whatſoever, wherein a perſon under a 
lawful arreſt for a ſuppoſed crime, is reſtrained of his liberty, 


whether in the ſtocks or ſtreet, or in the common gaol, or the 2 I. 389, 


houſe of a conſtable 


ment (5) is nothing elſe but a reſtraint of liberty. 


Se. 5. As to the 


ment ought to be well grounded, it is clear, (c) That if a 
perſon be taken upon a capias awarded on an indictment or 
appeal againſt him, for a ſuppoſed treaſon, or felony, he is 
within the ſtatute if he break the priſon, whether any ſuch 


or private perſon, or the priſon of the 1 fla 608. 


191 


290. 312. 48. 
164. 250. 41 
22 Aſſize 4 
C. Car. 210. 


59% 


: , _ , Hale 608. 6 
ordinary, is properly a priſon within the ſtatute ; for impriſon- — 10 


ſecond point, viz. How far the impriſon- 


crime were in truth committed by him or any other perſon or ſ. 11, 12. 
not ; for that there is an accuſation againſt him on record, 
which makes his commitment lawful, be he never ſo innocent, 
and the proſecution never ſo groundleſs. | 
Sect. 6. Allo if an innocent perſon be committed by a 
lawful mittimus on ſuch a ſuſpicion of a felony, actually done 


by ſome other, as will juſtify his impriſonment though he be 


neither indicted nor 
ſtatute if he break the 


Crom. 33, 39» 
(5) 8. P. C. 30. 


(e) 2 Inſt, 590. 
Summary 109. 
1 Hale 610. 

B. Eſcape, 39. 
See B. 1. c. 28. 


(4) _ 100. 


appealed, he is certainly (4) within the zHale 610, 61. 


priſon, for that he was legally in cuſtody, 2 If. 590- 


and ought to have ſubmitted to it till he had been diſcharged by — 


Crompton 38. 


due courſe of law. 


Sec. 7. But if no (e) felony at all were done, and the (-) Sem. 10g. 
party de neither indiQed nor appealed, it ſeems clear, That no Cn $9999 


mittimus for ſuch a ſuppoſed crime will make hi 


in the flatute by breaking the priſon, for that his impriſon- 
ment was unjuſtifiable. 


Sea. 8. Alſo if a 


felony were dane, yet if there were no 


juſt cauſe of ſuſpicion, either to arreſt or commit the pa it 
ſeems clear, That if his mittimus be not in ſuch form 3 FF) (/) mw 
the law requires, his 

becauſe the lawfulneſs 


k n 13, 144 15, 
breaking of the priſon cannot be felony, x7, 18. 


of his impriſonment in ſuch caſe depends 
wholly 


m guilty wirh- 2 Leon, 166. 
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\ wholly on the mittimus ; which if it be not n to law, 
the impriſonment will have nothing to ſupport it. But if the 
(a) Vide fp. party were taken up for ſuch ſtrong (a] cauſes of ſuſpicion as 
& 12. , will be a good juſtification both of his arreſt and commitment, 
. but happen to be committed by an informal warrant, it ſeems, 
(3) B. Eſcape, that it may be probably argued, That it will be felony (5) in 
3 him to break the priſon; for if by the ancient common law, 
1 any private perſon might, of his own authority, juſtify both 
ad. an arreſt and commitment, for treaſon or felony, on a reaſon- 
(c) Vide ſop· able cauſe of ſuſpicion, as it ſeems probable (c) from the tenor 
7 3 16. of all the old books that he might; and if the neceſſity of a 
(4) Mod. 80, mittimus (d) from a magiſtrate, depend rather on the conſtant 
ſettled practice of juſtices of peace than any direct law, it 
ſeems difficult to maintain that a ſlip in want of form of ſuch a 
mittimus ſhould make it lawful for the-priſoner to break the 
priſon, whereas by the old law it would have been felony in 

ſuch a caſe to have broken it without any ſuch mittimus at all. 

And on the other ſide, if the party be taken up for ſuch flight 

| cauſes of ſuſpicion of a felony actually done, as will not in 

Vide iof. f. x5. ſtrictneſs juſtify the arreſt, yet if the juſtice before whom he is 

— think them of ſuch weight as to require a commit- 

ment, and do accordingly ſend the party to gaol by a regular 

mittimus, it ſeems very dangerous for him to break the priſon ; 

for the practice of juſſices of peace in making ſuch commit- 

ments, being now grown into ſettled law, it ſeems reaſonable, 

that their mittimus be a good juſtification of the impriſonment 

which it commands, for a crime within their juriſdiction re- 

gularly brought before them; from whence it follows, That 

to break from ſuch impriſonment muſt be unlawful. And 

therefore, fince it doth not appear, that there hath been any 

direct reſolution of theſe points, perhaps it may be reaſonable 

(e) 2 Inſt. 291, to underſtand, what is more generally ſaid by Sir (e) Edward 

(/, Som. 109. Coke, and Sir (/) Matthew Hale, in relation to this matter, 

4 Hale == according to the above-mentioned diſtinctions. | 


b 


As to the third point, viz. What ſhall be ſaid to be 2 


breaking of priſon, within the meaning of this ſtatute, the 
following rules are to be obſerved. 


) Inſt. ego, Set. 9. Firſt, There muſt be an actual (g) breaking; for 
2 106. every indictment for this offence, as a felony, muſt have the 
Rex 7. Burioge, words felonice fregit priſonam, which ſeem neceſſatily to import 
3 F. Will. 439. the uſe of ſome real force or violence, and not ſuch only as 

may be implied by the conſtruction of law, in any act done in 
contempt of it; and therefore, if without any obſtruction 2 
priſoner go out of the priſon doors, being opened by the con- 
| ſent or negligence of the gaoler, or otherwiſe eſcape without 
x Hale 637, uſing any kind of force or violence, he is guilty of a miſde- 


meanor only, but not of felony, and the gaoler is * 
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able in ſuch manner as ſhall be ſet forth more at large in the 
next chapter, | | 

ect. = Secondly, Such breaking muſt be either by the e Ua. 40 
priſoner himſelf, or by others through his procurement, or at Summe 1 
leaſt with his privity; for if the priſon be broken by others, 8. P. C. 30. 31. 
without his procurement or conſent, and he eſcape through 4- "oe 
the breach ſo made, it ſeems the better (a) opinion that he 1 H.. * 
cannot be indicted for the breaking, but only for the eſcape. 


$22. 11. Thirdly, Such breaking muſt not be neceflitated (5) rgl * 7 4 
by an inevitable accident, happening without any fault of the . — . 


priſoner; as where (65) the priſon is fired dy lightning, Or Summary 1083 
otherwiſe, without his privity, and he breaks it open to ſave 1 Hale 641, 
his life, | | 
$:2, 12. Fourthly, It ſeems, That no breach of priſon. 
will amount to felony, unleſs the priſoner eſcape. For if the 
breaking of a priſon by a ſtranger, in order to free the priſoners 
who are in it, be not felony, unleſs the priſoners go out of it, 
as it is ſaid (c) that it is not, it ſeems @ fortiori, That ſuch a 
breach by the priſoner himſelf, who lies under ſo much ſtronger 
a temptation to it, cannot be felony unleſs he do eſcape, 


As to the fourth point, viz, For what crime the party muſt 
be impriſoned, to make his breaking the priſon felony within 
the meaning of the ſtatute, the following rules are to be ob- 
ſerved, 


Se. 13. Firſt, It is not material, whether the offence for Summary 108, 


which he was impriſoned were capital at the time of this ſta- * Hale 611. 


tute, or were made ſo by ſubſequent ſtatutes; for ſince all 
breaches of priſon were felonies by the common law which 
is reſtrained by the ſtatute in reſpect only of impriſonment for 
offences not capital; when an offence becomes capital, it is 
as much out of the benefit of the ſtatute, as if it had always 
been ſo, 
Sell. 14. Secondly, The offence for which the party was ( Sum. 108. 
impriſoned muſt be a capital one at the time of the offence, 219. 
and not become ſuch by matter ſubſequent, as where (d) A. is 2} 59 f. 
committed to a priſon for a dangerous wound given to B. and — 2 
breaks the priſon, and then B. dies: For though to ſome S. b. C 33. 
intents ſuch offence be eſteemed capital from the time of the ! Hale 437. 
rſt act, yet inaſmuch as it was in truth but a, treſpaſs at the 59 
time of the breaking of the priſon, and it was then uncertain 
whether it would ever become capital; and it becomes ſuch 
afterwards ab initio, by fiction only, for ſome ſpecial purpoſes z 
and fictions of law are never carried farther than the neceſſity 
of thoſe particular caſes, which were the cauſe of the invent- 
ing them, doth require; they ſhall never be conſtrued to 
exempt a perſon from the advantage of a beneficial law made 
in favour of life, who is clearly within the letter, and doth 
Vor. II. O ; not 
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11 H. 4. 12. 
S. P. C. 35» 


1H a'e 609. 


Summary 110. 


2 Inſt, 590. 
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not plainly appear to be out of the meaning of it. However 
it ſeems certain, That ſuch an offender breaking priſon, while 
it is uncertain whether bis offence will become capital, is 
highly puniſhable for his contempt by fine and impriſonment, 
Seck. 15. Thirdly, If the party be only arreſted for, and in 
his mittimus charged with a crime which does not require 
judgment of life or member, as petit larceny or homicide 
ſe defendendo, or by miſadventure, and the offence, in truth, 
be no greater than the mittimus doth ſuppoſe it to be, it is clear, 
from the expreſs words of the ſtatute, That a breaking of the 
priſon cannot amount to felony, And if the offence for which 
the party is committed, be ſuppoſed in the 'muttimus to be of 
ſuch a nature as requires a capital judgment, yet if in the event 
it be found fo be of an inferior nature, and not to require ſuch 
a judgment, it ſeems difficult to maintain, That the breaking 
of the priſon on a commitment for it can be felony ; for the 
words of the ſtatute are niſi cauſa pro qua captus & imprifanatus 
Fuerit, tale judicium requirit ; and here it appears, That the 
offence, which is the cauſe of his impriſonment, doth not re- 
quire ſuch a judgment; and it is hard to ſay, That a miſtake 
af the nature of the crime, by the perſon who makes the 
arreſt or mittimus, ſhould fo far prejudice the party, as to 
make his eſcape amount to felony by reafon of ſuch miſtake, 
which otherwiſe would have been but à treſpaſs. Alſo it 
feems to. be agreed, That if a perſon be committed for a ſup- 
poſed felony, where no felony hath been done, he is not guilty 
of felony for breaking the priſon ; from whence it clearly ap- 


- pears, That in that caſe the law doth not ſo far regard the 


charge contained in the mittimus, where there is no good ground 


to ſupport it, as in? reſpect thereof to exclude the party from 


the benefit of the ſtatute; and yet in that caſe the party is as 
much accuſed of à capita} offence as in the caſe in queſtion; ſo 
that it is clear, That the law doth not fo much reſpect the 
heinouſneſs of the charge againſt the party, as of the very 
crime which is the ſubject of the charge: And this will farther 
appear, if it be confidered, That the accuſation cannot be ſaid 
to be the cauſe which requires judgment of life or member, 
but the offence which ſupports the accuſation ; and if there be 
no ſuch offence, there is, in truth, no cauſe which requires 
fuch a judgment. On the other ſide, if the offence, which 


was the cauſe of the commitment, be in truth of ſuch 2 


nature as requires a capital judgment, but in the mittimus be 
-fuppoſed to be cf an inferior degree; it may. probably be 
argued, That the parties breaking of the priſon is felony with- 
in the meaning of the ſlatute; for the cauſe of his arreſt and 
commitment is the ſact for. which he was arreſted and com- 
mitted, and that does in truth require judgment of liſe, 
though the nature of it be miſtaken in the mittimut, which 
does no way alter the judgment of law in relation of the gui 
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of it. But there appearing no expreſs reſolution of theſe (e) 2 Inft. 590. 
points, and the (a) authors who have expounded this ſtatute 1 
ſeeming rather to incline to a different opinion, I ſhall leave % 19 
theſe matters to the judgment of the reader, 1 Hale 60g. 

$:8. 16. Fourchly, It is not material, Whether the party 
who breaks his priſon, were under an accuſation only, or 
actually attainted of the crime charged againſt him; and yet 8. P. C. 32. 
the words of the ſtatute are ſi cauſa tale judicium reguirit: And 

it cannot be properly ſaid, That the offence of one attainted 
doth require ſuch a judgment (for that there ought not to be a 
ſecond judgment againſt one alteady condemned), but only 
that it did.require it; and it is a ſettled rule, That all ſtatutes 
are to be conſtrued ſtrictly in favour of life, and that no 
parallel caſe, which comes within the ſame miſchief, ſhall be 
conſtrued to be within the purview cf it, unleſs it can be 
brought within the meaning of the words: Yet conſidering 
that the manifeſt purport and meaning of the words of the 
ſtatute, taken altogether, is no more than this, That the 
breaking of priſon. ſhall not be a capital offence; unleſs the 0 1 6 22. 
crime for. which the party was in priſon be alſo a capital of- fed. 3, 3. — 
fence; and it is frequent, in the conſtrudtion of penal laws, 

to dring perſons within the purview of them by being within 
the meaning of the words, though not in ſtrict grammar 
Properly within the, very letter; and.it would be extremely 
harſh to imagine, that the makers of the ſtatute could intend 
a greater favour to perſons appearing to be guilty, and actually 
under the condemnation of the Jaw, than to perſons under an 
accuſation only: There can be no doubt, but that the perſons 
attainted, breaking priſon, are as much guilty within the 
meaning of the above-mentioned exception as any others, 


Sect. 17. As to the fifth point, viz. Whether the offence 
of breaking priſon can ever amount to high treaſon. It ſeems 
clear, That a perſon committed for high treaſon becomes 
guilty of felony only, and not of high treaſon, by breaking the 
priſon and eſcaping ſingly, without letting out any other 
priſoner; for that no offence-is to be conſtrued high treaſon, 8, 1. e. 27. feQ. 
which is not either within the purview of 25 Edw. 3. or of 2. | 
ſome ſubſequent ſtatute relating to treaſon. But if other per- 38 
ſons committed alſo for high treaſon eſcape together with him, 1 H. 6. * 
and his intention in breaking the priſon were to favour their 2 H. le 137. 
eſcape as well as his own, he ſeems to be guilty of high treaſon eg. 
in reſpect of their eſcape, for that there are no acceſſaties in 
high treaſon, and ſuch. aſſiſtance given to perſons committed 
for felony, will make him who gives it an acceſlary to the 
felony, and by the ſame reaſon a principal in the caſe of high 
treaſons. But this offence coming more properly under the 
notion of reſcous than of the breaking of priſon, ſhall be more 
fully conſidered ia the chapter concerning teſcous. 


2 Set, 


* 
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1 Hale 611. 
Summary 110. 
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$-7, 18. As to the ſixth point, viz. At what time and in 
what manner the offender is to be proceeded againſt ; it is ſaid, 
That he may be arraigned for this offence before he be con- 
victed of the crime for which he was impriſoned ; for that it is 
not material whether he were guilty of ſuch crime or not, 
neither is he puniſhable as an acceſlary in reſpect thereof, but 


as a principal offender in reſpe& of the breach of priſon itſelf. 


T lid. 30, 
1 H. 5. 6. 


Summary 1. 
2 Inft. 59, 
F, Indict. 18. 


On which account this caſe differs from that of a reſcous or 
voluntary eſcape, as ſhall be ſhewn more at large in the fol - 
lowing chapter. | 1 

$24. 19. It ſeems clear, That the ſheriff's return of a 
breach of priſon, is not a ſufficient ground to arraign the 
priſoner for it, unleſs he be alſo indicted. 


Sec. 20. As to the ſeventh point, viz. In what manner an 
offender is to be indicted for a breach of priſon, it is certain, 
That every indictment of this kind, to bring the offender 
within the intention of the ſtatute, muſt ſpecially ſet forth his 
caſe in ſuch a manner that it may appear that he was lawfully 
in priſon, and for ſuch a crime as requires ons avon of life or 
member; and that it is not ſufficient to ſay in general, quod 
felonice fregit priſenam. And it ſeems, That the ſame rules 
which are required for an indictment of an eſcape, ſet forth at 


large in the next chapter, are generally to be obſerved in in- 


dictments of breaking priſon, 


B. 1. e. 20. f. 1. 
and c. 49. f. 1. 
Summary 116. 
8. P. =: 35 

11 . 4: 12. 


Seck. 21. As to the eighth point, viz. In what manner thoſe 
are to be puniſned who are within the benefit of the ſtatute, 
by being freed from that ſevere judgment for the breach of 
priſon, to which by the common law they would have been 
liable: There ſeems to be no doubt, but that whoever breaks 
from any lawful impriſonment is ſtill puniſhable as for a high 
miſpriſion by fine and impriſonment ; for that every capital 
offence doth include in it a miſpriſion, and may be proceeded 
againſt as ſuch only, if the king pleaſe; and it cannot be 
thought the meaning of the ſtatute in ordaining, That ſuch 
offences ſhall not be puniſhed as capital ones, to intend that 
they ſhall not be puniſhed at all. 


CHAPTER THE NINETEENTH. 


or ESCAPES svurrexeD BY OFFICERS. 


Ts H AVING ſhewn in the precedent chapters, how far the 


party himſelf, under a lawful arreſt for a crime charged 
againſt him, is puniſhable for unlawfully freeing himſelf _ 


7 
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ſuch arreſt, without waiting for his deliverance by due courſe 
of law, I ſhall now, in the ſecond place, conſider offences of 


this kind in relation to others, 


And, Firſt, Such as are without force. Secondly, Such as 
are accompanied with force. , 


Such offences, without force, come under the notion of 
eſcapes, which are either, By officers. Or, By private perſons. 


As to eſcapes ſuffered by officers, I ſhall endeavour to ſhew 
the following particulars. Firſt, What ſhall be judged an 
eſcape. Secondly, Where ſuch eſcape is to be eſleemed 
voluntary, and where negligent. Thirdly, Where the priſoner 
may be re-taken after an eſcape. Fourthly, V/ hether the 
eſcape is excuſed by ſuch a re-takingz or by killing the 
priſoner, if he cannot be re-taken, Fifthly, In what manner 
the officer ſuffering an eſcape is to be indicted, Sixthly, How 
an eſcape is to be tried and adjudged, Seventhly, How a 
voluntary eſcape is to be puniſhed, Eighthly, How a negligent 
one, 


As to the firſt point, viz. What ſhall be judged an eſcape, 
the following rules are to be obſerved. 


Sec. 1. Firſt, There muſt be an actual arreſt, and there- (a) B. Cor, 76, 
fore, If (a) an officer having a warrant to arreſt a man, ſee 9H 4 1. 


him ſhut up in a houſe, and challenge him as his priſoner, but 7 88 


never actually have him in his cuſtody, and the party get free, Br. Eleape 22. 
the officer cannot be charged with an eſcape, | 

Sect. 2. Secondly, As there muſt be an actual arteſt, ſuch (5) F, Cor. 22 
arreſt muſt (5) alſo be juſtifiable, for if it be either for a ſuppoſed 1 Hale — 
crime, where no ſuch crime was committed, and the party 42 dhe 3. 
neither indicted nor appealed, or for fuch a ſlight ſuſpicion of ER 
an aQual crime, and by ſuch an irregular mittimus as will 5 Mod. 414» 
neither juſtify the arreſt nor impriſonment, the officer is not 415,416. 
guilty of an eſcape by ſuffering the pritoner to go at large: aq > 66, 
And it ſeems to be a good general rule, That whete-ever an See c. 18, 4. 
impriſonment is ſo far irregular, that it will be no offence in + % | 
the priſoner to break from it by force, it can be no offence in 
8 to = him to eſcape. 

ect. 3. Thirdly, As the impriſonment muſt be juſtifiab] 

ſo muſt it be alſo for a Criminal "acer; and ſome 6 are bald Oe. & ö 
to have holden, that no eſcape is criminal, but where the com- OY 
mitment is for felony, However it is certain, that the eſcape 
of one committed for petit larceny (d) only is criminal; and it J) F 
l:ems molt agreeable to the general reaſon of the law, That oy 
the eſcape of a perſon committed for any other crime whatſo- . F. C. 33. 


ever ſhould alſo be criminal, For furely wherever the publick 8 
O 3 juſtice 


Cor. 430 


or ESCAPES surreren Bk. 1. 
juſtice requires, That a perſon be committed for a crime ; it 
likewiſe requires, That he be ſafely kept under ſuch commit- 
ment, and conſequently may reaſonably demand publick ſatiſ- 


* faction from the officer to whoſe cuſtody he is committed, if 


(2 JB E ſca pe, 16. 
an 7 9. 
S. . | $4 34. 

1 Hale 594.234. 


See F. Cor. 430. 
S. P. C. 34. 


he neglect to keep him as he ought. 35 

$:8. 4. Fourthly, As the impriſonment muſt be juſtifiable, 
and for ſome crime, ſo muſt its continuance at the time of the 
eſcape, be grounded on that ſatisfaction which the publick 
juſtice demands for ſuch crime ; for if. a priſoner be acquitted, 
(a) and detained only for his fees, it will not be criminal to 
ſuffer him to eſcape, though the judgment were, That he be 
diſcharged paying his fees; ſo that till they be paid, the firſt 
impriſonment continued lawful, as before; - for inaſmuch as he 
is detained, not as a criminal, but only as a debtor; his 
eſcspe cannot be more criminal than that of any other debtor, 
Yet if a perſon convicted of a crime, be condemned to im- 
priſonment for a certain time, and allo till he pay his fees, and 
he eſcape after ſuch time is elapſed, without paying them, 


perhaps ſuch eſcape may be criminal, for that it was part of 


the puniſhment, that the impriſonment be continued till the 
fees ſhould be paid. But it ſeems, That this is to be intended 
where the fees are due to others as well as to the gaoler, for 
otherwiſe the gaoler will be the only ſufferer by the eſcape, and 
it will be hard to puniſh him for ſuffering an injury to himſelf 


only, in the non-payment of a debt in his power to releaſe. 


(5) 25 Z. 3. 79. 
1 Hale 596, 597. 
Summary 113. 
F. Eſcape 4. 

F. Cor. 446. 
(e) F. Cor. 242. 
(4) F. Cor. 431. 
S. P. C. 133. 


(e) F. Co. 236, 


B. Etcape, 1 4. 


32. 49 32. 
10 H. 7, 25» 
26. 


6H. 7. 11. 12. 

(F) F. Cor. 328, 
346. 

8 P. C. 33. 

See b. I, Co 23, 

ſect. 11. 12. 


Set. 5. Fifthly, It is an eſcape, in ſome caſes, to ſuffer a 
priſoner to have greater liberty than by the law he ought to 
have; as to admit a perſon to bail, (5) who by law ought not 
to be bailed, but to be kept in cloſe cuſtody; or to permit (c) 
a priſoner to go out of the limits of the priſon : Yet ſome (4) 
ſeem to have holden, That in this laſt caſe it ſhall not be ad- 
judged an eſcape, unleſs the priſoner be found to have had an 
intention to eſcape; but it will be difficult to maintain, 
That the offence of the gaolcr can depend on the intention of 
the priſoner, 28 | 

Sect, 6. Sixthly, If (e) the gaoler ſo cloſely purſue the 
priſoner, who flies from him, that he re-take him, without 
loſing fight of him, the law looks on the priſoner ſo far in his 
power all the time as not to adjudge ſuch a flight to amount at 


all to an eſcape: But if the gaoler once loſe ſight of the 


priſoner, and afterwards re- take him, he ſeems in ſtrictneſs to 
be guilty of an eſcape; and d fortiori therefore, (J) if he kill 
him in the purſuit, he is in like manner guilty, though he 
never loſt fight of him, and could not otherwiſe take him, not 
only becauſe the king loſes the benefit he might have had from 
the attainder of the priſoner, by the forfeiture of his goods. 
&c. but alſo becauſe the publick juſtice is not ſo well ſatisfied 
by the killing him in ſuch an extrajudicial manner. Leh 

. hs 
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Set. 7. Seventhly, While the privileges of ſanctuaries were 
allowed, if a ſheriff conducting a priſoner to gaol, had brought 
him in the way, through the limits of ſuch a franchiſe, and 
the priſoner had claimed the privilege of it, and by that means 
got free, it ſeems, (a) that the ſheriff was guilty of an eſcape, 
for that it was his fault, by bringing his priſoner that way to 
gaol, to give him an opportunity of claiming the franchiſe. 

Se. 8. Eighthly, Alſo while the law allowed thoſe who 
had the benefit of the clergy, to free themſelves from priſon in 
certain caſes, by making their purgation before the ordinary, 
it was an eſcape (6) in the ordinary, to ſuffer ſuch perſons to 
deliver themſelves by it, in ſuch caſes in which they ought not 
to have been admitted to it. 

Seck. 9. Ninthly, If (c) a priſoner be reſcued by enemies, 
the gaoler is not guilty of an eſcape, as he would have been by 
the better opinion, if he had been reſcued by ſubjects, becauſe 
there is a legal remedy againſt them. 8 


B. Eſcape 26, 


Seer. 16. As to the ſecond point, viz, Where ſuch eſcape 
is to be eſteemed voluntary, and where negligent, There (4) 
can be no doubt, but that wherever an officer, who hath the 
cultody of a priſoner, charged with and guilty of a capital 
offence, doth knowingly give him his liberty with an intent to 
fave him either from his trial or execution, he is guilty of a 
voluntary eſcape, and thereby involved in the guilt of the 
ſame crime of which the priſoner was guilty, and ſtood charged 
with. And it ſeems to be the opinion of Sir Matthew Hale, 
(e) That in ſome caſes an officer may be adjudged guilty of 
ſuch eſcape, who hath not ſuch intent, but only means to give 
his priſoner that liberty which by the law he hath no colour of 
right to give him; as where a gaoler bails a priſoner who is 
not bailable. But it ſeems agreed, That a perſon who hath 
power to bail, is guilty only of a negligent eſcaps, by bailing 
one who is not bailable; neither can I meet with any autho- 
rity in other books, to ſupport the above-mentioned opinion, 
That the bailing of one who is not bailable, by one who hath 
no power to bail, muſt neceſſarily be eſteemed a voluntary 
eſcape ; but the contrary opinion ſeems more agreeable to the 
purview of 5 Edw. 3. c. 8. ſet forth more at large in the ſub- 
ſequent part of this chapter: Alſo there are ſome caſes wherein 
an officer ſeems. to have been found (7) to have knowingly 
given his priſoner more liberty than he ought to have had, as 
to go out of the priſon on promiſe of returning, or to go among 
his friends, to find ſome who would warrant goods to be his 


199 


(a) B. Eſcape, 
38, 50. 

2 H. 4. 15. 
F. Cor. 222. 
316. 

but 27 Aſſ. 51. 
and B. Eſcape 
24 ſeem con. 


7 


(b) F. Cor, 16, 
27 H. 6. 7. 

S P. C. 33. 
Vids 23 fl. 8. 
it, 


(c) B. Eſcape 
10. 32 52. 

6 H. 7. 11. 12. 
10 H. 7.25.26, 
29 Aſlise 34. 

1 Hale 599. 
{.ems COntrarys 


(4) See C. Car. 
492. 

S. P. C. 32. 

It is an eſcape 
to diſeharge a 
night walker 
from the wach- 
houſe, although 
no poſitive 
charg* is made. 
2 Burr, 867. 

(e) Sum. 113. 
Supra ſect. 5 


IH le 596,597» 


* 
. 


( f) F. cor. 242. 
16, 431. 
„. C. 33 


own, which be is ſuſpected to have ſtolen, and yet ſeems to 


have been only adjudged guilty of a negligent eſcape. But it 
muſt be confeſſed, That in theſe caſes, the priſoner was only 


O 4 


accuſcd 


1 Hale 597, 


(a) F. Cor. 16. 


270. 
F. Eſcape 1. 
S. P. E. 34 
141. 

15 H. 7.9. 
1 Hale 593, 


Y F, Tref. 94. 
F. Eſcape 3. 

F. Corone 236. 
B. Eſcope 49. 
32. 52. 

1 Hale 602. 

13 Ed. 4.9. 

2 Ed. 4. 6. 

(e) 33 H. 6, 525 
3 
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accuſed of larceny; and it doth not appear, whether he were 
bailable or not, and generally the old cafes concerning thig 
ſubject are ſo very briefly reported, that it is very difficult to 
make an exaQ ſtate of the matter from them: However thus 
much ſcems clear, That if in the caſes above-mentioned, the 
officer were only guilty of a negligent eſcape, in ſuffering the 
priſoner to go out of the limits of the priſon, without any 
ſecurity for his return, he could not have been guilty in a 
higher degree, if he had taken bail for his return; from which 
it ſeems reaſonable to infer, That it cannot be in all caſes a 
8 rule, that an officer is guilty of a voluntary eſcape by 

ailing his priſoner, whom he hath no power to bail ; but that 
the judgment to be made of all offences of this kind, muſt 
depend on the circumſtances of the caſe, as the heinouſneſs of 
his crime with which the priſoner is charged the notoriety of 
his guilty, the improbability of his returning to render himſelf 


to juſtice, the intention of the officer, the motives on which 


he acted, &c. 
Setz. 11. Neither is it a certain rule, That an officer, who 


unlawfully, knowingly, and willingly ſuffers a capital offender 
to eſcape, is in all caſes to be a<ju0ged guilty of a voluntary 
eſcape; for where an ordinary ſuffered a clerk atiainted, bein 

committed to bis cuſtody, to free himſelf from impriſonment, 
by making his purgation, he might be truly faid to have ſuffered 
ſuch priſoner to eſcape unlawſully, knowingly, and willingly ; 
and yet it ſeems, (a) That he was guilty only of a negligent 
eſcape, for that he did not ſave the priſoner from execution, 
which was excuſed by the privilege of the clergy, but only from 
the impriſonment. | ; 


Seti. 12. As to the third point, viz. In what cafes a 
priſoner may be re- taken after an eſcape ;. it ſeems to be clearly 
agreed, by all the books, (C) That an officer making a freſh 
purſuit after a prifoner, who hath eſcaped through his negli- 
gence, may re-take him at any time after, whether he 0 
him in the ſame, or in a different (c) county. And it is ſaid 
generally in ſome books, (4) That an officer who hath negli- 
gently ſuffered a priſoner to eſcape, may re-take him where- 


ever he finds him, without mentioning any freſh purſuit; and 
5- indeed, fince the liberty gained by the priſoner is wholly owing 


Con. Keilw. 3. 
la) F. Cor. 236. 
4c 0. 313. 335. 
8. P. b. 117. 

B. Execution 58. 


N. B. 130, 
(e) 2 Jones 27, 


to his own wrong, there ſeems to be no feaſon he ſhould 
take any manner of advantage from it. But where a gaoler 
hath voluntarily ſuffered a priſoner to eſcape, it is ſaid by 
ſome, (e) That he can no more juſtiſy the re-taking him, 
than if he had never had him jn cuſtody befgre, becauſe by his 
own free conſent he hath admitted, that he hath nothing to do 


22, 45, 3 Coke 51, C. Jac. 659, Qu, 1. Dany, Abr, 633. 53% 
| with 
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with him. And it ſeems to be holden by Sir William. Staund- 
ford, (a) That after a gaoler hath been fined for ſuffering a 
priſoner negligently to eſcape, he cannot afterwards re-take 
him ; but the book (5) on which alone he ſeems to ground his 
opinion, doth not fully come up to it; for the purport of it 
ſeems to be no more than this, That a gaoler's re- taking of a 
priſoner, after he hath been fined for an eſcape, ſhall be to no 
purpoſe, for that it is contrary to the record, by which it ap- 
pears, that the priſoner hath been at large; by which it ſeems 


* 


(a) S. P. C. 33. 
b E, 4. 9. 
TY 
1 Hale 4 
Summary 116. 


only to be intended, That a gaoler, who hath been fined for 


an eſcape, ſhall not avoid the judgment of his fine by re- 
taking the priſoner: But 1 do not ſee how it can be collected 
from hence, that he cannot juſtify the re-taking him. 


$:2. 13. As to the fourth point, viz. How far an eſcape is 
excuſed by re-taking the priſoner, or by killing him, if he 
cannot be re-taken; perhaps it is the better opinion, That 
wherever a priſoner, by the negligence of his keeper, gets ſo 
far out of his power that the keeper loſes ſight of him, the 
keeper is finable at the diſcretion of the court, notwithſtand- 
ing he re-took him immediately after; for it ſeems agreed, 
That this is to be adjudged a negligent eſcape, which implies 
an offence, and conſequently that it muſt be puniſhable, It is 
true indeed, That in an action againſt a gaoler, for ſuffering 
one arreſted in a civil action to eſcape, it is a good excuſe for 
the gaoler, that before the action brought he re took the priſoner 
upon freſh (uit, which is well maintained by ſhewing that he 
purſued him immediately after notice of the eſcape, though it 
were ſome hours after it, and re-took him; but it does not from 
hence follow, that the like excuſe will ſerve for the negligent 


eſcape of a criminal, becauſe this is an offence againſt the 


publick, but the other is only a private damage to the party. 
Neither will it be the like hardſhip to the officer to be expoſed 
to ſuch puniſhment as the court in diſcretion ſhall think fit to 
impoſe upon him for the negligent eſcape of a criminal, as it 


S. P. C. 37. 
Summary 116. 


con:tary. 


See the books 
cited ſea, 6. 

t R. Abr. 808. 
1 Danv. A br. 
643. 

3 Dany, Abr. 
119. 

Vide 8 W. 3. e. 
27. | 


would be to be liable to an action of eſcape, for ſuffering a a 


perſon in his cuſtody, in a civil action, to eſcape ; for that in 
the former caſe the court would moderate his fine according to 
the circumſtances of the whole matter, and would certainly 
mitigate, if not wholly excuſe it, if he ſhould appear to have 
taken all reaſonable care. But. in the other caſe, if he ſhould 
be liable to an action, his judgment would not lie in the diſ- 
cretion of the court, but he would be hound to pay the whole 
debt, for which the party was in his cuſtody, if the eſcape 
ſhould be adjudged againſt him, However it is certain, That 
it will be no advantage to a gaoler to re-take his priſoner, 
after he has been fined for the eſcape, as hath been ſhewn in 
the precedent ſection, alſo it is clear, That he cannot excuſe 
himſelf by killing a priſoner in the purſuit, though he could 


not 


it 
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| 7 Roll Ab. 806. the defendant's cuſtody, and charged with ſuch a crime ; for 


—— 
— 


* 


* x 
* 


not poſſibly re take him; but muſt, in ſuch caſe, be content 
to ſubmit to ſuch fine as his negligence ſhall appear to deſerve, 


(a) 27Affireg. Se. 14. As to the fifth point, viz. In what manner the 
x. Hale 599- officer ſuffering an eſcape is to be indicted ; it ſeems clear, 
B. Eſcape, 22: That every indictment for an eſcape, whether negligent or 
et 25 voluntary, muſt expreſsly ſhew, that the party was actually (a) 
5 Modern 44, in the defendant's cuſtody for a crime, action, or commitment 
3 for it; and that (5) it is not ſufficient to ſay, that he was in 


oJ. 588. that a perſon in cuſtody may be ſo charged, and yet not be in 
Salkeld 2. cuſtody by reaſon of ſuch charge. And it ſeems alſo, That 
every [ach indidiment muſt expreſsly ſhew that the priſoner went 

(% B. Eſcape $2. Af large, which is moſt properly (c) expreſſed by the word 
10H. 7. 26, exivit ad largum. Alſo it ſeems neceſſary to ſhew the time 
(4) Con. when the offence was committed, for which the party was in 
. cuſtody, not only (4) that it may appear, that it was prior to 
C. Elz. 752. the eſcape, but alſo (e) that it was ſubſequent to the laſt 
(s) Het. 23. general pardon. Alſo it ſeems clear, That every indid ment 
for a voluntary eſcape, muſt alledge that the defendant felonace 

(He. Eliz, 5a, © voluntarie A. B. ad largum ire permiſit ; and mult ( alſo 

„ Eliz, 52. wa : a 

Hie. )  fhew the ſpecies of the crime for which the party was im- 
S.P.C 95. priſoned; for it is not ſufficient to ſay in general, That he 
2% was in cuſtody for felony, &c. for that no one can be puniſhed 
8 Ed. 4-3 in this degree, but as involved in the guilt of the crime for 
which the party was in his cuſtody ; and therefore the particular 

crime , muſt be fet forth, that it may appear, that the prin- 

Cipal is attainted for the very ſame crime, if it were felony, or 

that it was in truth committed, if high treaſon. But it ſeems 

(x) See Keilw, « queſtionable, (g) whether . ſuch certainty, as to the nature of 
192. 194 Q the crime, be neceſſary in an indictment for a negligent eſcape, 
+, for that it is not material in this caſe, whether the perſon who 

$ eſcaped were guilty or not, ; 


$4. 15. As to the ſixth point, viz. In what manner an 

S. P. c. 34. 35. eſcape is to be tried and adjudged ; it is to be obſerved, That 
F. Corone 466. where perſons being preſent in a court of record, are com- 
mitted. to priſon by ſuch court, the keeper of the gaol is 

ound to have them always ready, whenever the court ſhall | 
demand them of him; and if he ſhall fail to produce them at 

ſuch demand, the court will adjudge him guilty of an eſcape, 
without any farther inquiry, unleſs he have ſome reafonable 
matter to alledge in his excuſe ; as that the priſon was ſet on 

hre, or broken open by enemies, &c. for he ſhall be con- 

6.49. cluded, (5) by the record of the commitment, to deny that 
3 the priſoners were in his cuſtody, And ſome (i) have holden, 
34. That if a 2 ſay nothing in excuſe of ſuch an eſcape, it 
3-34 ſhall be adjudged voluntary; but 1 cannot find any reſolution 
603. to this purpoſe 3 and where it ſtands indifferent, whether an 
* | | — ww 


by * * * 
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_ eſcape be negligent or voluntary, it ſeems difficult to maintain 
a — — bo be adjudged a crime of ſo high a nature, 
without a previous trial, | | / 
$416, As to other priſoners who are not ſo committed, 
but are in the cuſtody of a gaoler, ſheriff, conſtable, or other yr” 
perſon, by any other means whatſoever, it ſeems agreed, (a) (e) S. F. &. 35. 
That the perſon who has them in cuſtody is in no caſe puniſh- : Fe 
able for their eſcape, except in ſome ſpecial caſes, until it be ey 


preſentgd. 


For the better underſtanding whereof I ſhall endeavour to 
ſhew, Before whom ſuch preſentments are to be made; and, 
In what caſes they are traveiſable, 


$:, 17. As to the firſt point, it is enacted by the ſtatute © 

of Weſtminſter, 1. c. 3. That nothing be demanded nor 

« taken, nor levied by the ſheriff, nor by any other, for the 

« eſcape of a thief, or felon, until it be judged for an eſcape 

by the juſtices in eyre ; and that he who does otherwiſe, 

” ſhall reſtore to him or them that have paid it, as much as 

that he or they have taken or received, and as much alſo N 

« unto the king.” * ger 

Seft. 18. It hath been adjudged, (5) That this ſtatute re- Gen Aﬀize 9. 

ſtrains not the court of king's bench from receiving ſuch pre- 21 aw 12. 

ſentments, for that its juriſdiction includesin it that of juſtices 1 

of eyre, and this court is itſelf the higheſt court of eyre. 1 Hale 600. 
Sect. 19. It is farther enacted, by 31 Edw. 3. c. 14. 

« That the eſcape of thieves and felons, and the chattels of 

4 felons, and of fugitives, and alſo eſcapes of clerks convict, 

*« out of their ordinary's priſon, from thenceforth to be 

«« judged before any of the king's juſtices, ſhall be levied from 

« time to time, as they ſhall fall, as well of the time paſt as 

40 _ to come.” By which it ſeems to be implied, That | 

other juſtices, as well as thoſe in eyre, may take cognizance = 

of Arun and it is certain, That jullices of L 6 EE _ — 
may puniſh juſtices of peace for a negligent eſcape, in ad- 5 P. C. 35+ , 

mitting perſons to bail, who are not, bailable, N * 
Sec. 20. And it is farther enacted by 1 Rich. 3. c. 3. 

That juſtices of peace ſhall have authority to inquite in 

* their leſions, of all manner of eſcapes of every perſon at- 

« reſted and impriſoned for felony.” 


Seft. 21. As to the ſecond particular, Tn what caſes ſuch We 
8 are traverſable; it is laid down as a rule, by Sir 

William Staundford, That wherever an eſcape is finable, the 8. P. c. 33. 
preſentment of it is traverſable; but that where the offence is 

amerciable only, there the preſentment is of itſelf concluſive ; 

ſuch amercements being reckoned among thoſe minima de 

quibus gu curat lex; and this diſtinction ſeems to be well 

4 warranted 


204 | 5 or ESCAPES surrrxzy Bk. 2. 


6) 21 AN. 12. warranted by the old (a) books; and in what caſes eſcapes are 
22 fl. 9. 7. finable, and where amerciable only, ſhall be conſidered in the 


—4 „ following part of this chapter, ſedion 31. 33. 35. 


352. 
1 Hale 603, 2 Hale 154. 


28. C. 32. . 8:8, 22. As to the ſeventh point, viz. In what manner a 

mmary 113 voluntary eſcape is to be puniſhed; it ſeems to be generally (5) 

1 39 agreed, That ſuch eſcape amounts to the ſame kind of crime, 
Cor. 112, and is puniſhable in the ſame degree, as the offence of which 


5 HY the party was guilty, and for which he was in cuſtody, 


(e) Sam. 114, Whether it be treaſon, — or treſpaſs; and whether the 
115. perion eſcaping were actually committed to ſome gaol, or 
D. under an aric{t only and not committed; and whether he 


" F, Eſc; s 4®* . * . 
nl 25 2 4 were attainted, or only accuſed (c) of ſuch crime, and neither 


indided nor appealed: And it is ſaid to be no excuſe of ſuch 
eſcape, That the priſoner had been acquitted on an indictment 
of death, and only committed till the year and day be paſſed, 
to give the widow or heir of the deceaſed an opportunity o 
bringing their appeal. = 
(% B. Eſcape Sect. 23. Alſo ſuch an eſcape, ſuffered by one who wrongs 
L 1 Re 46. fully takes upcn him the keeping of a gaol, ſeems to be 
4 F. Affe 252. puniſhable in the ſame manner as if he were never ſo rightfully 
39 H. 6. 33. 34+ intitled to ſuch cuſtody, for that the crime is in both caſes of 
pos * the very ſame ill conſequence to the publick; and there ſeems to 
3 Hale 594. de no reaſon that a wrongful officer ſhould have greater favour | 
Summary 114. than a rightful, and that for no other reaſon but becauſe he is 
bi a wrongful one. | 
4 | Sect. 24. Alſo if the warrant of commitment do plainly 
| and expre.sly charge the party with treaſon or felony, but in 
ſome other reſpect be not ſtrictly formal, yet it ſeems, That it 
may (e) be probably argued, That the gaoler ſuffering an 
eſcape, is as much puniſhable as if the warrant were perfectly 
Summary 214. right; for it would be highly inconvenient to ſuffer gaolers to 
2 loft. 590, 59 , take advantage of a flip of this kind in commitments, which 
= See c. 16. & ce. deing generally made by perſons of no great knowledge in the 
ol 18 let. 5, 6, 7. law, cannot be expedted to be always agreeable to-its forms 
uw . and therefore if they be good in ſubſtance, the publick good 
| ſeems to require, that the gaoler be as much bound to obſerve | 


A % — %»._ 


( Salkeld 22. 
347» 348. 
Con. 


— 


them, as if they were never ſo exactly made. TY 
( f);Summary Sect. 25, But it ſeems to be agreed, That no eſcape can 
8482. 16. Kc. mount to a capital offence, unleſs the cauſe ſor which the 
19. party was committed, /) were actually ſuch at the time of the 


11 H. 4. 12. eſcape; and therefore, if a gaoler ſuffer one to eſcape who is 
committed for having given a dangerous wound to another, 
who afterwards dies of ſuch wound, yet he is not big 
felony, for that the offence of the priſoner was but a treſpaſs 
at the time of the cſcape;z and though by a fiction of law it 

be afterwards, for ſome purpoſes, eſteemed a felony from the 

| : timo 


1 Hale 591. 
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time of the giving of the wound, yet ſince it is, in truth, no 
felony till the death of the party, it ſhall be afterwards. con- 
ſtrued ſuch in reſpect of thoſe only who were piivy to the 


giving of the wound. | 
8-8. 26. Alſo it ſeems clear, That he who ſuffers another 1 Hale 237, 

to eſcape who was in his cuſtody for felony, cannot be ar- ov; 5906 ml 
raigned for ſuch eſcape as for a felony, until the principal be 215, 2 
attainted; for that he who ſuffers ſuch eſeape, is by the better 2 H. e254. 
opinion not puniſhable in this degree, but as an acceſſary to 8 
the felony; and it is a rule, That no acceſſary ought to be 62 C. 
tried till the principal be attainted, as ſhall be more fully ſhewn Cromp. 58. 
hereafter, Yet it ſeems certain, (a) That one accuſed of ſuch 3 

an eſcape may be indicted and tried for a miſpriſion, before the F. Cor. 158. 

attainder of the principal offender, for that whether ſuch of- 8e c. 18. te, 

fender were guilty or innocent, it was a high contempt to ſuffer Sam fi. 

him to eſcape. And if the commitment were for high treaſon, ſecms con, 

and the perſon committed aQually guilty of it, it ſeems, that 

the, eſcape is immediately puniſhable as high treaſon alſo, 

whether the party eſcaping be ever convicted of ſuch crime or 

fot; for that there are no acceſlaries in high treaſon, but all 

Who are guilty of aſſiſting the party guilty of ſuch crime, in Summary 116, 

"ſuch a manner as would make them acceſlaries to a felony, are 

accounted principals in the treaſon, as ſhall be more fully ſhewn 

in the chapter concerning principal and acceſſary. | 
Seat. 27. Alſo it ſeems to be clear. That no one is puniſn- $alkeld 272. 

able in this degree for a voluntary eſcape, but the perſon only Summary 113. 

who is actually guilty of it; and therefore, that the principal Hale 557, 598» 

gaoler is only finable for a voluntary eſcape ſuffered by his 

deputy, for that no one ſhall ſuffer capitally for the crime of 


another, 1 


As to the eighth point, viz. In what manner a negligent - 
eſcape is to be puniſhed ; I ſhall endeavour to ſhew, How 
ſuch eſcape is puniſhable by the common law; and, How by 
| te. | | 


S. 28. As to the firſt particular, I ſhall take it for granted 1 — 
At this day, that whoever de facto occupies the office of gaoler B. Eſcape, 18. 
is liable to anſwer for ſuch an eſcape; and that it is no way . 4, ac 
- Miterial whether his title to the office be legal or not, Viaetap Ga. . 
Siek. 29, Alſo I take it to be the better opinion, That (b) ——_ 1 
a ſheriff is as much liable to anſwer for an eſcape ſuffered by, 10 —.— — 
his bailiff, as if he had actually ſuffered it himſelf, and that (e) — > f 
the court may charge either the ſheriff or bailiff for ſuch an 1Kle 597. 60g. 
eſcape; and if a deputy-gaolet be not ſufficient to anſwer a _— — 
negligent eſcape, his principal muſt anſwer for him: But if — Na 
the gaoler who ſuffers an eſcape, have an eſtate (d) for life or 2 K. Abr. 188. 
N yu in the office, I do not find it agreed how far he in rever- 7 _ 
bon is liable to be puniſhed, : 


: Sea · 
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Sect. 30. It ſeems the better opinion, That one negligent 
| eſcape will not amount to a forfeiture of a gaoler's office, as 
A.!) B. For, of one voluntary (a) one will; yet if a gaoler ſuffer many ne- 
Other 27- gligent eſcapes, it is ſaid, that he puts it in the power of th 
. A. 155. court to ouſt him of his office by its diſcretion. 
Se. 31. It ſeems to be certain, That wherever a perſon 
(3 5? is found guilty upon an indictment, or preſentment, of a 
3 8 negligent eſcape of a criminal actually in his cuſtody, he 
B. Eſcape 16, ought to be condemned in a certain ſum to be paid to the king, 
Raſt. 583- which ſeems moſt properly to be called a fine, But this does 
2424 gt not clearly appear from the old books, for in ſome (6b) of them 
39+ 22+ it ſeems to be taken as a fine, in others (c) as an amercement, 
on Hs 9. and in others it is ſpoken of generally, as an .impolitian of a 
26 Aſſize 4 certain ſum, and without any (4) mention. either of fine or 
Summary 113. amercement. But where the books ſpeak of the puniſhment 
F. Cor. 19% of a vill or hundred, for ſuffering a felon to eſcape without 
Qroont 396 being arreſted, they ſeem always to take it as an amercement, 
Eſcape 4. and not as a fine: And where a ſheriff, having returned a caps 
See the Book® corpus into the king's bench, on a capias againſt a man * 
= 2. indictment of felony, does not bring him in at the da wi 
E 1+ (% F. Eſcap. 7. ſeems (e) that he is, by the courſe of the ſaid court, to 


* ſuprac, 12, ſe, 


* amerced, not fined. FF | 

; 92 2 H. 7. 15. Sec. 32. It hath been halden, (/) That a negligent eſcape 
kl. 5. 2. may be pardoned by the king before it happens, but that 3 

T. Graunt 37. voluntary one cannot be ſo pardoned; but this ſhall be more 

1 fully conſidered in the chapter concerning pardon. | 

(%) S. P. c. 35, ect. 33. And it ſeems, (g) That by the common Jaw, the 

| | . 113. penalty for ſuffering the negligent eſcape of à perſon attainted, 
1 1 Hale 604. was of courſe: 100/7. and for ſuffering ſuch.eſcape. of a perſon 
1 | 608. P. E. 35. indicted and not attainted, was 5. (4) but if the perſon ęſcap- 
I 2 113. ing were neither attainted nor indicted, it ſeems, That it was 
1 27 Aﬀzeg. feft to the diſcretion of the court to aſſeſs ſuch à reaſonable 
1 | = - © forfeiture as ſhouſd ſeqm proper ; and (i) if the party had twice 
\| F. Cor. 454 eſcaped, it ſeems, That the penalties above-mentioned were of 
i 3 a 33* courſe to be doubled; yet it ſeems, That the forfeiture, wag 
L (4) b. Ter 196. be no greater for ſuffering (C) a priſoner committed on two 
46 Aflize 51, ſeveral accuſations to eſcape, than if he had been cominſtted 
but on one. 6 | 19208 35412 v4. ES 


| Den conviction $2, 34. As to the ſecond particular, wiz, In what m 

| | 332 ren ner offences of this kind are puniſhable by ſtatute; it is re- 
when the cited by 5 Edw. 3. c. 8. That perſons indicted of felonies 
defendantis in times paſt, had removed the inditnients before the kings 
brought before and there yielded themſelves, and by the marſhals of the king's 
judgment, the bench had been incontinently let to bail, and after bag done 
— many evil deeds, &c.“ And thereupon it is enacted, T hat 
affidavits, made ſuch enditees and appellees ſhall be ſafely and ſurely kept in 
even by a wit=" ©* priſon, as belongeth to them, according to the charge 


n « which the ſaid marſhals ſhall have of the juſtices; — 
of the damages, 
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« any marſhal ſhall do otherwiſe, at the complaint of #very which the de. 
„ man that will complain, the juſtices ſhall do him right — 
« during the terms; and in the end of the terms, upon their — „ 
„ riſing, the ſaid marſhals e pe apt ape an 38 — 2 Rex 
© before they depart their places, in what town they will keep Y: Sharpnets, 
& ſuch & deg their peril; And in the ſame town they —_ 
<« ſhall allow to them houſes to keep ſuch priſoners at their | 
©« own coſts and charges; and there they ſhall keep them in 
« priſon, and ſhall not ſuffer them to go wandring abroad, 
6 neither by bail nor without bail. And if any ſuch priſoner 
« be found wandring out of priſon, by bail or without bail, 
and that be found at the king's ſuit, or at the ſuit of the 
« party, the marſhals which ſhall be found thereof guilty, 
© ſhall have half a year's impriſonment, and be ranſomed at 

„ the king's will; and the juſtices ſhall thereof make enquiry 
when they ſee time; and as to the marſhals, it ſhall be 
done within the verge that which reaſon will. And in caſe _ 
e that the marſhals ſuffer by their aſſent ſuch priſoners to ;_ 

6 Weape, they ſhall be at the law, as before the time of the 4 
ſtatute they had been. And the king intendeth not by this 2 

© ſtatute to loſe the eſcape, where he ought to have the ſame,” * 
Sec. 35. Alſo it is enacted by 19 Hen. 7. c. 10. That vide g Agne c. 
every ſheriff have the cuſtody of the king's common gaols, 9.—The"penal- 
during the time of his office, except all gapls whereof any a 
«« perſon or perſons have the keeping of eſtate of inheritance ; — pore 
* And that all letters patents made for term of life, or 2 ſtatute, 
c | ; i | 1 which were re- 
2 ba pd 5 the keeping of the ſaid gaols, &c. ſhall * e . 
this work, have 


mer edition of 
been expired above aco years, Vide Ruffhead's Statutes, and 1 Born's Juſtice 523, 


CHAPTER THE TWENTIETH, 


65 


or ESCAPES $UFFERED BY PRIVATE PERSONS, ' 


4 | 


AVING in the precedent chapter endeayoured to ſhew Summary 1225 
. the nature of eſcapes ſuffered by officers, I am now in 
The ſecond place to conſider the nature of ſuch eſcapes ſuffered . » 
by private perſons. But the law being generally the ſame in - 
relation to ſuch eſcapes, as in relation to thoſe ſuffered by of- * 
ficers, I ſhall refer the Reader, for the general learning of this 

kind, to what is ſaid in the former chapter, concerning 

Efcapes ſuffered by Officers, - 


I ſhall content myſelf in this place with conſidering the two 


following particulars, Furſt, Where a private perſon is to be 
adjudged 


ESC APES $UFFERED BY PRIVATE PERSONS, Bk. 2. 


| adjudged guilty of ſuch an eſcape; and, Secondly, In what 


fa) See c. 12. 
Summary 112. 
1 Hale 595 · 


(b) Som. 118. 
44 Aſſize 12. 
B. Eſc ape 71. : 
43 Ed. 3- 36. 
F. Cor. 454. 

F. Eſcape LY 


(c) F. Cor. 348. 
(4) F. Cor. $28, 


37» 

P. C. 34. 
(e) Sum. 112. 
1 Hale 594, 595 · 


( 10 H. 7. 
F. Eſcape 8. 
Summary 114. 
F. Cer. 345» 


manner he is to be puniſhed. 


Sect. 1. As to the firſt point, it ſeems to be a good general 
rule, That wherever any pe:ſon hath another Jawfully in his 
cuſtody, whether upon an arreſt made by himſelf or another, 
he is guilty (a) of an eſcape, if he ſuffer him to go at large, 
before he hath diſcharged himſelf of him by delivering him ovet 
to ſome other who by law ought to have the cuſtody of him, 

ect. 2. And therefore, if a private perſon arreſt another 
for ſuſpicion of felony, and deliver him into the cuſtody of 
another private perſon who receives him, and ſuffers him to go 
at large, it is ſaid, (5) That both of them are guilty of an 
eſcape ; the firſt becauſe be ſhould not have parted with him, 
till he had delivered him into the hands of a publick officer; 
the latter, becauſe having charged himſelf with the cuſtody of 
a priſonet, he ought, at his peril, to have taken care of him. 

Sets. 3. But if a private perſon having made ſuch an atreſt, 
have delivered over his priſoner to the proper officer (as ghe 
ſheriff, (c) or his bailiff, (4) or a conſtable (e), from while 
cuſtody the priſoner eſcapes, the party who made the arreſt ij 
not chargeable with it, | L 

Sect. 4. But if no officer will receive ſuch priſoner into his 
cuſtody, it ſeems (7) to be the ſafeſt way to deliver him into 
the cuſtody of the townſhip where the perſon who arreſted 
him lives, or perhaps of that where the arreſt was made, 
which ſhall be bound to keep him till the next gaol- delivery; 
but if ſuch townſhip refuſe alſo to receive him, I do not ſee 


how the perſon who made that arreſt can diſcharge himſelf of 


— 112. 
Cor. 114. 

27 Aſſ. 62, 
Vide DeTefficr's 
Caſe, Black, 
$68, who was 
fined 50 l. for 
effecting the 
eſcape of French 


may certainly know who is anſwerable for him, 


him before the next gaol-delivery, unleſs he ean in the mean 
time procure him to be bailed. yy | 

Sect. 5. Neither can ſuch private perſon excuſe himſelf of 
the eſcape of ſuch a priſoner, by alledging, That he delivered 
him over to a ſheriff or other officer, without ſhewlng to whom, 
in particular, by name, be fo delivered him, that the colirt 


Sect. 6. As to the ſecond point, viz. In what manner apri- 
vate perſon is puniſhable for ſuch an eſcape, I ſhall take it for 
granted that if it were voluntary, he is puniſhable in the ſame 
manner as an officer, for which I ſhall refer the Reader to th 
former chapter ; and if it were negligent, he is puniſhable by 
fine and impriſonment, at the diſcretion of the caurt. 


priſoners, N. B. The 19 Hen. 7. c. 10. recited in the former editions is expired. 


CHAPTER 


CHAPTER THE TWENTY-FIRST, 


OF RESCOUS. 4 


HZ offence of a ſtranger in forcibly freeing another 1 Hale 606, 


4 from an arteſt, comes under the notion of reſcous, 


which in moſt inflances is of the ſame nature with the offence 
of breaking priſon, which hath been already confidered-in the 
eighteenth chapter. „ * 


It ſeems, therefore, ſufficient for the declaration of the na - 
ture of this crime, to ſhew, In what caſes it agrees with the 
offence of breaking priſon; and, In what it differs, f 


e. 1. And this offence agrees with that of break- 2 If. 589. 


priſon in the following particulars, Firſt, Whatever is php 


 Juch a priſon, that the party himſelf was, by the common cited c. 18. f. 
law, guilty of felony by breaking from it, in every ſuch cafe 144. 
a ſtranger was guilty of as high a crime at leaſt, in reſcuing 


him from it. 

Sea. 2. Secondly, Wherever (a) the impriſonment is ſo (a) See e. 18, 
far groundleſs, or irregular, or for ſuch a cauſe, or the break- — wi f wg 3's 
ing of it is occaſioned by ſuch a neceſſity, &c. that the party vs 
himſelf breaking the priſon is, either by the common law, or 
by the ſtatute de frangentibus priſonam, ſaved from the penalty 
of a capital offender, a ſtranger who reſcues him from ſuch 
an impriſonment, is in like manner alſo excuſed; & fic 4 
converſo, 

3. Thirdly, As the party himſelf ſeems not to be Keiluoed 87. 
of felony by breaking the priſon unleſs he go out of it ; B. Eſcape, 52, 
* is a ſtranger unleſs the priſoner actually go out of 

on, 

4. Fourthly, As the ſheriff's return, that a priſoner F. Edit. 30. 
Broken the — is not a ſufficient ground to atraign 2 * 
for ſuch offence, unleſs he be indicted alſo for it, ſo“ 709. 
neither is his return of a reſcous a good ground for the ar- | 
raiznment of the reſcuer, unleſs he be indicted, 

Se. 5, Fiſthly, As an inditment of breaking priſon, and vide fop. c. 33, 
alſo an indictment of eſcape, muſt ſpecially ſet forth the . 20. apd c. 29, 
nature and cauſe of the impriſonment, and the ſpecial cir- 523 
— 2 of the fad in queſtion; ſo alſo muſt an indictment r 

reſcous. | 
Sec. 6. Sixthly, As thoſe who break priſon are till Vide ſop. e. 28, 
7 as for a high „ by fine and impriſonment, 21. 

oL, Il, in 


OF RESCOUS. Bk. 2. 


in thoſe caſes wherein they ate ſaved from judgment of death, 
by the ſtatute de frangentibus priſenam, ſo alſo are thoſe who 


reſcue ſuch priſoners in the like caſes in the ſame manner 
puniſhable. 


Vide ſup. C. 18. 
1. 17. 
1 Hale 237. 


Sec. 7. The offence of reſcous differs from that of 
breaking priſon in the following particulars. Firſt, Where- 
as a perſon committed for high treaſon, who breaks the 
priſon and eſcapes, is guilty of felony only, unleſs be lets 
others alfo efcape whom he knows to be committed for high 
treaſon, in which caſe he is guilty of high treafon, not in 
reſpe&t of his own breaking of the priſon, but of the reſcous 
of the others: A ſtranger (a) who reſcues a perſon committed 
for and guilty of high treaſon, knowing him to be ſo com- 
mitted, is in all caſes guilty of high treaſon ; and by ſome (6b) . 
he is in like manner guilty, whether he knew that the priſoners 
were committed for high treaſon or not. But this opimon is. 
not proved by the authority of the caſe (c) on which it ſeems to 
be grounded, | M7 4 

Sec. 8. Secondly, Whereas a priſoner who breaks 
priſon, may be arraigned (4) for ſuch offence before he be 
raigned of the crime for which he was impriſoned; he who 
reſcues one impriſoned for felony cannot, according to the 
better (e) opinion, be arraigned for ſuch offence as for a felony, 
till the principal offender be firſt attainted; but if the perſon 

reſcued were impriſoned for high treaſon, the reſcuer may im- 
mediately be arraigned, for that in high treafon all are princi- 
pals; alſo it ſeems, that he may be immediately proceeded 


(4) S. P. C. 11. 

32. 

Summary a 4 

Dalton f. 228. 

Jones 455 

1 H. 6. 5. 

F. Cor. 25 

B. Treaſ. 11. 

(5) C. Car. 583. 
(e) 1 H. 6. 5 


(2) Sup. c. 18. 
1. 17. 


(e) Vide ſup. 

c. 19. 
Summary 116. 
. . &. 43. 
ſeems contrary. 


againſt for a miſpriſion only, if the king pleaſe. 


Vide 1 Ann, 

ſt. 2. c. 6. and 
5 Ann. c. 9. 
reſpeRing reſcues 
uponcivilpr: ceſs, 
and 8 & g Will. «« 
3. © 27. by 
which it is made 
felony, without 
benefit of clergy, 6 
to op»oſe the 

ex cution of 
proceſs, or to 
reſcue priſoners 


Aſſiſtinz the 
eſcape of a 
priſoner for 


petit larceny,&c, 


cc 
6s 


+ Sect. 9. And it is enacted by 16 Geo, 2. c. 31. That 
if any perſon fhall by any means whatſoever be aiding or 
afliſting to any priſoner to attempt to make his or her eſcape 
from any gaol, though no eſcape be actually made, in caſe 
ſuch priſoner was then attainted or convicted of treaſo 
any felony except petty larceny, or lawfully commit 
or detained in any gaol, for treaſon or any felony 
petty larceny, exprefled in the warrant of commit 
detainer, every perſon ſo offending ſhall, on convicti 
tranſported for ſeven years.” 


any of the pretended privileged places therein mentioned. 


+ Scct. 10. Andit is alſo enated, „ That in caſe ſuch 
priſoner then was convicted of, committed to, or detained 
in any gaol for petty larceny, or any other crime, not being 
treaſon or felony expreſſed in the warrant of his or ber 
commitment or detainer as aforeſaid, or then was in g 
upon any proceſs whatſoever, for any debt, damages, 

ſum or ſums of money, amounting in the whole to the fum 
of one hundred pounds, every perſon ſo offending bp 


Ch. 21, Of RESCOUS, "— 
« ſaid ſhall, on conviction, be deemed guilty of a miſdemeanor 


4% liable to fine and impriſonment.” | ; 
+ 853. 11. It is alſo further enadted by par. 2. That if Conveying in- 


- ſtruments to 
« any perſon ſhall convey or cauſe to be conveyed into any — 


is tranſportations 


on and 
in cafe ſuch priſoner then was attainted or ConviEted of trea- 
« fon or any felony except petty larceny, or lawfully com- 


be deemed guilty of felony, and tranſported for 


The indictment muſt ſtate that the inftruments were conveyed with @ deſign to effectuste the 
eſcape, O. B. Bot no indictment can be maint»ined upon this dd of parliament for contributing to 
the eſcape of a priſoner committed on ſuſpicion only, Walker's Caſe, 1771, and the King v+ 
Greenif, at Maidftone, Lent Aſſizes, 1785. MS, Vide alſo the caſe of Wi.liam Gibbons, O. B. 
1785. Pp. 673. | | 


+ Set, 21. And it is further enacted, © That in caſe the Bot if detained 
« priſoner to whom, and for whole uſe ſuch viſor or diſguiſe, = ney - 
- « inſtrument or arms ſhall be ſo delivered, then was convicted, 5 
% committed or detained for petty larceny, or any other 
« crime not being treaſon or felony expreſſcd in the warrant 
% of commitment or detainer, or upon any proceſs whatſo- 

« ever, for any debt, damages, coſts, ſum or (ums of money, 
« amounting in the whole to the ſum of one hundred pounds, 

Mrery ſuch perſon ſo offending ſhall, on conviction, be 
« degned guilty of a miſdemeanor, and liable to a fine and im- 

% priſonment.“ | 

1 . 13. And it is alſo enacted by par. 3. That if any vige Geo. 1. 
« perſon ſhall aid or aſſiſt any priſoner to attempt to make his c. 23. f. 3. aad 
F r her eſcape from the cuſtody of any conſtable, head- 74 3% 3 ge 
* borough, tythingman, or other officer or perſon who ſhall — 

then have the lawful charge of ſuch priſoner in order to wake their 
carry him or her to gaol, by virtue of a warrant of com- abe from the 


* il 
% mitment for treaſon or any felony (except petty larceny ) They 6 — 


<< expreſſed in ſuch warrant ; or if any perſon ſhall be aiding ed to be trans 
« or afliſting to any felon to attempt to make his eſcape from 5 ny 
** on board any boat, ſhip, or veſſel, carrying felons for tranſ- And wie ans 
** portation, or from the contractor for the tranſportation of Will. 439. 


P 2 « ſuch 


212 © | . O F RES CO Us. Bk. 2. 
« ſuch felons, his aſſigns or agents, or any other perſon to 
«© whom ſuch felon ſhall have been lawfully delivered in order 
« for tranſportation, then every perſon ſo offending, on con- 
ce viction, ſhall be guilty of felony, and tranſported for ſeven 
* year. | Fa * 
Returning from : Sea 14. And it is further enacted, That if any perſon 
e «© who ſhall be ordered for tranſportation in purſuance of this 
1 act, ſhall return or be found at large, without ſome lawful. 
« cauſe, before the expiration of the term, he ſhall be liable 
„ jo the ſame puniſhment, proſecution, trial, and conviction, 
eas other felons returning, &e, from tranſportation, &c. are 
<« liable to.“ ; | 
6 + Ses. 15. Provided always, „ That there ſhall be no 
6 proſecution for any of the ſaid offences, unleſs ſuch proſecu- 
„tion be commenced within one year after ſuch offence com- 


N 


„% mitted.” 
Reſcuing a con + Sed. 16, It is alſo enacted by 25 Geo. 2. e. 37. ſ, 9. 
2 lor murder, 4 That if any perſon or perſons whatſoever ſhall by force ſet 
: &« at liberty, or reſcue, or attempt to reſcue, or ſet at liberty, 
; „ any perſon out of priſon who ſhall be committed for, or 
ce found guilty of murder, or reſcue, or attempt to reſcue any 
« perſon convicted of murder going to execution, or during 
& execution, every perſon ſo offending ſhall be deemed guilty 
« of felony, and ſuffer death without benefit of clergy.” 
Reſcuing the + Sed. 17. Alſo it is further enacted by par, 10. That if 
dead boiiy of a «6 any perſon or perſons whatſoever ſhall, after ſuch execution 
BaktaQtor, c. < had, by force reſcue, or attempt to reſcue the body of ſuch 
« offender out of the cuſtody of the ſheriff or his officers, 
«© during the conveyance of ſuch body to any of the places 
e directed by the act; or ſhall by force reſcue, or attempt to 
„ reſcue ſuch body from the company of "ſurgeons, or their 
. c officers or ſervants, or from the houſe of any ſurgeon where 
| ce the ſame ſhall have been depoſited in purſuance of this act, 
«© every perſon ſo offending ſhall be tranſported for ſeven y 
«© and ſhall] be ſubject to the like puniſhment, &c. in ca 
returning, as by law other felons, returning from tran 
| ation, are ſubjeQ to.“ | 
ByzW.&M, f Sea. 18. It is alſo enacted by 11 Geo. 2, c. 26. © 
fell. 1. c. 5. 1.4. if any perſons, to the number of five or more, ſhall Wa 
— gvilty of c tumultuous and riotous manner aſſemble themſelves to teſeue 
— 1 aa the ** any offender againſt 9 Geo. 2. c. 23. or to aſſault, beat,” 
reſcous of any ( or wound any peiſon or perſons who ſhall have given, or 
18 ce be about to give, any information or evidence againſt, or 
rent, or of the ©* ſhall have diſcovered or given evidence againſt, or be about 
owner of any „ to diſcover or give evidence againſt, ſeize or bring to juſtice 
„ IEes- any perſon or perſons offending againſt the ſaid act, they, 
treble — & their aiders and abettors ſhall be guilty of felony, and the 


ve. be. Vide é“ court on conviction ſhall have power to tranſport them for 
Raym. 19. 242. cc ſeven years,” p 

C. C. C. 120 8 A 
and 401. * 
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+ Se. 19. It is alſo enadted by 9 Geo, 1. c. 22. commonly Refeuing an of- 

called the Black Act, „ That if any perſon or perſons ſha]l fender on the 
4 forcibly reſcue any perſon being lawfully in cuſtody of any _ 
officer or other perſon, for any of the offences mentioned in 
4 the act, or if any perſon or perſons ſhall by gift, or promiſe 

'« of money, or other reward, procure any of his majeſty's 

e ſubjects to join him or them in any fuch unlawful act, 

« every perſon ſo offending ſhall ſuffer death without benefit 

* of clergy.” n h | 

c. 5. © That upon any pound breach or reſcous of goods and , ll refers to 
% chattels diſtrained for rent, the perſon or perſons grieved both coſts and 
thereby ſhall, in a ſpecial action on the caſe, for the wrong — eg 
thereby ſuſtained, recover his or their treble (x) damages Skin. 555. 
and coſts of ſuit, againſt the offender or offenders in any Carth. 331. 
« ſuch reſcous or pound breach, any or eitherof them, or — — 
e againſt the owners of the goods diftrained, in caſe the ſame jncreaſes da- 


e be afterwards found to have come to his uſe or poſſeſſion.“ — 

before, the plaintiff ſhall have increaſed coſts alſo as parcel of the damages, 2 Inſt, 289. 87 f. 50. 

. Andr. 379, But to intitle a plaintiff to recover, he muſt ſhew he has complied with the di- 

ions of the ſtatute, and conclude contra formam ftatuti, Ld Raym. 342.—For the form of an 
dictment where this offence is accompanied with an aſſault, Vide Cro. Cir, Com, 117, 521, 


* 


CHAPTER THE TWENT V. SECOND. 
OF ATTACHMENT, 


H ſhewn in what manner offenders may be ap- 
| prehended without proceſs from a court of record, [ 
am now to ſhew, in what manner they may be brought into 
court by ſuch proceſs. Of which there are two ſorts. 


ſt, Such as may be awarded by the diſcretion of the 
juſtises upon a bare ſuggeſtion, or their own knowledge, with- 
out apy appeal, indictment, or information. Second!y, Such 
as Can be awarded only upon ſuch accuſations, 


Set. 1. And firſt, I ſhall conſider the nature of the firſt gee a gef. Caf, 
thele, which is generally called an attachment, and is 176. | 
properly grantable in caſes of contempts, againſt which, for 
the moſt part all courts of record generally, but more eſpecially 
thoſe of Weſtminſter-hall, and above all the court of king's p. Corody 4. 
bench, may proceed in a ſummary manner according to their 
diſcretion, | 
And if they happen to be done by a perſon preſent in the For contewpts 
court, and appear either from the confeſſion of the party on #7 *-hancery 
p his ide 2 Comn. 
3 Dig. 39 10 42. 
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\" Raftal 268. 


1 Bar, K, B, 
110. 
Raymond 376. 
C. Car. 146. 


1 Roll 378. 
1 Bar. KB. 353. 


| Salkeld 84. 
8 Modern 123. 
Black. 892. 
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his examination upon oath, or by the vie w or immediate oh- 


ſervation of the judges themſelves, the court may immediately 
record the crime, and commit the offender, and alſo inflict 


| ſuch farther puniſhment as ſhall ſeem proper. 


And if ſuch offences be done by a perſon not preſent in 
court, and be complained of by affidavit, the court will either 
make à ryle on the party to attend at a certain day, in order 
to anſwer the matter of the complaint ayainft him; or elſe 
will make a rule upon him to ſhew cauſe why an attachment 
ſhould not be granted againſt him; or elſe, if the offence were 
of a very exorbitant nature, as for words of contempt of the 


court itfelf, will grant an attachment on the firſt complaint, 


3 N. 7. 6. 
33 Ed. 4 33. 34+ 


4 Modern 73. 


without any ſuch rule to ſhew cauſe; and the party who is 
ordered to attend the court in purſuance of ſuch rule, ought 
regularly to appear in proper perſon, and not by attorney, as 
alſo muſt every one againſt whom an attachment is granted. 
And if the offence be of an heinous nature, and the perſon 
attending the court upon ſuch a rule to anſwer it, or appearing 
upon an attachment, be apparently guilty, the ne inp 


generally commit him immediately, in order to anſwer inter- 
rogatories, to be exhibited againſt him in relation to ſuch con 
tempt. But if there be any favourab'e circumſtances to ex- 
tenuate or excuſe the offence, or if it appear doubtful whether 
the party were guilty of it or not, the court will generally in 
their diſcretion ſuffer the party, having fiiſt given noticꝑ of 
his intention to the proſecutor, to enter into a recogniſance to 
anſwer ſuch interrogatories; and if no ſuch interrogatories be 
exhibited within four days after ſuch recognilance, will diſ- 
charge the recogniſance upon motion; yet if the party do not 


make ſuch motion, and the interrogatories be exhibited after 


The Queen and 

Barber, Mich. 

11 Anre. 

6 Modern 94, 

pow 198 

Vouglas 498, 

429- 

J burr, 1329. 

13 Mod, 348. 
11. 


N. B Vide 
the note t the 
end of this 
chapter, | 


the four days, the court will compel him to anſwer them. 

But in all the caſes, above mentioned, if the party fully 
purge himſelf upon oath, in his anſwer to ſuch intcrrogatorigs 
of the whole matter charged upon him, the court will diſch 
him of the contempt, and leave the proſecutor to prg 
zgainſt him for the perjury, if he thinks fit: But if ti party 
conſeſs part of the contempts in his anſwer to ſuch intetroga» 
tories, and deny others, the court will not diſcharge hi from 
the contempts ſo denied, but will proceed farther to exit 
the truth of them, and will inflit ſuch puniſhment as from 
the whole ſhall appear reaſonable : Neither will the court d 
charge the party upon a ſhifting or evaſive anſwer to apy ma- 
terial part of the charge againſt him, but will puniſh him in 
the ſame manner as if he had confeſſed it. | 


But for the better underſtanding in what caſes the court may 
proceed in the manner above mentioned againſt ſych offenders, 
1 ſhall endeavour to ſhew: Where it may ſo proceed agaip 
{the n, iniſters of the court; and, Where againſt others. 


AM 
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As to the firſt of theſe points I ſhall conſider, Where it may | 
ſo proceed againſt ſheriffs, bailiffs of franchiſes, and ſheriffs 


bailiffs, Where againſt attornies, and others acting as ſuch, 
Where againſt other officers ; and, Where againſt jurors. 


As to the firſt of theſe points I ſhall endeavour to ſhew, 
Firſt, Where the court _ ſo proceed againſt ſheriffs, bailiffs 
of franchiſes, and ſheriffs bailiffs, for not executing a writ. 
Secondly, Where for doing it oppreſfively, Thirdly, Where 
for not doing it effeQually, Fourthly, Where for making a 
falſe return, * 5 | 


Set. 2. As to the firſt particular, viz, In what caſes the 
court may proceed in the manner above mentioned againſt 
ſheriffs, &c. for not executing a writ. It ſeems clear from the 
general reaſon of the law, which gives all courts. of record a 
kind of diſcretionary power over all abuſes by their own of- 
ficers, in the adminiſtration or execution of juſtice, which 
bring a diſgrace on the courts themſelves, as not taking ſuf- 
ficient care to prevent them; that wherever it ſhall appear, 
That any ſuch officers have been guilty of any corrupt practice Dyer 218. 
in not ſerving any writ, as where they refuſe to do it, unleſs 
p_ an unreaſonable gratuity from the plaintiff—or receive a 

ribe from the defendant—or give him notice to remove his 
perſon or effects, in order to prevent the ſervice of any writ, 
the court which awarded it may puniſh ſuch offences in ſuch 
manner as fhali ſeem proper by attachment, &c. as well as 

the court of king's bench, which has a general ſuperintendenc 

over all crimes whatſoever (as the Star- chamber (a) had alſo (=) Noy tor, 
formerly), but commonly leaves offences of this kind, in rela- 
tion to cauſes in other courts to be puniſhed by ſuch courts to 
which they more immediately belong (5). But if there neither 

2 (5) a Bar, R. B. 

appear to have been any palpable corruption in the caſe, not 3 
particular obſtinacy, as by diſobeying a ſpecial rule of the 
court, in relation to the ſervice of ſuch writ, nor other extra- 
ordinary circumſtances of wilful negligence, the judgment eb. 64. 
whereof is to be left to the diſcretion of the court, it ſeems Lately v. Wel. 
not to be uſual to grant an attachment in ſuch caſes, but to — . oh 
leave the party to his ordinary remedy againſt the officer ; 9 
which he may have either by ſerving bim with rules to teturn 
the writ, &c. or by ſuing him for the damage ſuſtained by 
his negligence, in an action of eſcape, or on the caſe, or by | 
taking out an alias (e) and pluries, which if the ſheriff do not (9 7. gr. B. 38, 
execute, an attachment, directed to the coroners, goes againſt 1 3 
him of courſe, unleſs he give a good excuſe for his not having 5 Mod314, 314 
done it. : 264, 62, 3s 


"Teox. 11. 


Set. 3. As to the ſecond particular, vin. Where the court 
may proceed in the manner mentioned, againſt a ſheriff, |; 
4 or 


11H, 6. 42. 
43» 


(a) Noy 101. 
Moor 770. 


2 R, Abr. 278. 


2 Bure: 797. 
Douglas 446. 


2 Bar. K. B. 330. 


(b) F. Proceſs, 
13, 32. 

(c) Raſtal 109. 
Capias, pl. 20. 


* 
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or bailiff, c. for an oppreſſwe practice in the execution of a 


vit; it is every day's: praQice to grant attachments for miſ- 


demeanors of this kind, as for uſing needleſs: force, violence 
and terror, in making an arreſt, or by breaking open doors 
where by law it is not juſtifiable, and there is no plauſible ex- 
cuſe for doing it, or treating the perſons arreſted baſely and in- 
humanly,—or keeping them in cuſtody till they conſent to pay 
money for their deliverance, or making an arreſt without 
due authority, as by force of a blank (a) warrant, filled up with 


the name of a ſpecial bailiff by the party bimſelf, or bailiff, 


without the privity or ſubſequent agreement of the ſheriff. Vet 
I have ſometimes known attachments of this kind denied, in 
reſpe& of the common uſe of the practice, which by experi- 


- ence hath been found to be almoſt neceſſary in ſome cales to 


prevent the defendant's having notice of the intended arreſt, 
and therefore, if it ſhall appear to the court, that there was 
any - ſuch reaſonable cauſe for ſuch a proceeding, it will be 


2 great inducement to excuſe, if not wholly to diſpenſe with 


15 | 1 | | 
Sec. 4. As to the third particular, vin. Where the court 
may proceed in the manner above mentioned, againſt a ſheriff, 
or bailiff, &e. for not executing a writ effectually; it ſeems 
clear, That where any ſuch officer is guilty of any corrupt 
practice in depriving the party who ſues out a writ of that 


benefit and advantage which he ought to have from the exe» 


189. pl. 20. eution of it, he is liable to be puniſhed in the manner above 
— 0 5 mentioned; as if he levied the debt by virtue of an execution, 
36 kf. 6. 1. and keep the money in his own hands, and imbezil it: But un- 
Con, leſs there appear ſame groſs and palpable corruption in a ſne- 
- _ 48% riff negleQing to return a writ which hath been executed 
I Vicopt. 3 by him, or to bring in the body or money, &c. according to 
ol 9 bis return, the court will hardly grant an attachment againſt 


(E. Prob him immediately, but will rather proceed againſt him by rules 
12, 14. 104, to teturn the writ, &c. and if he do not obey them, will in- 
122, 133, 135; creaſe, the amercements upon him till he do, or perhaps grant 
Leaks 1o;, am attachment for the contempt : And (5) if the ſheriff return, 

turn de V. That he ſent the proceſs to the bailiff of a liberty, who hath 


| 2 1 given bim no anſwer, a non omittas ſhall be awarded to the ſhe- 


27 Ed. 3. 77. 
Raftal 10 9. 


. Capias, pl. 20. 
2. Procets, 25. 


riff: And if he return, That he ſent the proceſs to ſuch bai- 
liff, who hath returned a cepi corpus, or ſuch like matter, and 
the bailiff bring not in the body or money, &c. at the day, 


48. 113, 245, dyithe better (c) opinion the bailiff ſhall be amerced, and a 
= B. Return 96, Writ (4) ſhall iſſue to the ſheriff, to diſtrain the bailiff to bring 
N 99 + in the body, &c. | 
j 5 tid, 4414. 
1 11 H. 4. 43. 38 E. 3. 1. 39 Ed. 3. 3. 8 H. 5. 2. 


-1 Sect, 5. As to the foutth particular, viz. Where the court 
may proceed in the manner above mentioned, againſt a ſheriff, 


&c. 


OF ATTACHMENT. 
&c, for making a falſe return to a writ. There ſeems (a) to be 


no-doubt, but that wherever any ſuch officer endeavours to im- 
e upon a court, by making a return to a writ of a. matter 


Ch. 22. 


in ſtrianeſs, liable to be 


by him to be falſe, he is 
— f Yet it ſeems, 


uniſhed in this manner for his contempt. 


That the court will not eaſily be prevailed on to proceed in 


this manner for a bare falſe return, but will rather leave-the 
party injured by it to his remedy by an action on the caſe, 
unleſs there be ſome extraordinary circumſt.nces. of hardſhip or 
oppreſſion, as where (5) an officer who had arreſted one on a 
capias, returned, That he had. taken him, but that the party 
was ſo ſick, that he could not bring in his body at the day 
for fear of endangering his life, where in truth the party bad 
been all the while in good health, and was only detained. under 
ſuch pretence, in order to extort money from him, &. 


() F. Proceſe g. 
Return de brief, 


100. 
Rafal, Habeas 
Corpus, 3. 


A 


— 
(3) 11 H. 6.42, 


43 
Sayer 121, 


: N, B, If the coroners do not return an attachment of contempt againſt ſheriffs, the court will grant 
an attachment in the firſt inſtance againſt the coroners directed to elizors, 2 Black. 912. 1218. 


As to the ſecond point, viz. In what caſes the court may 
proceed in the manner above mentioned, againſt attornies, and 
others acting as ſuch; I ſhall endeavour to thew, Firſt, Where 
it may ſo proceed againſt them, for appearing for a om 
without ſufficient authority. Secondly, Where for injuſtice to 
their clients, Thirdly, Where for other contempts to the 
court, or diſhoneſt practice. 


Se. 6. As to the firſt of theſe particulars, viz. Where 
the court may proceed, in the manner above mentioned, againſt 
attornies and others acting as fuch, for appearing for any per- 
ſon without ſufficient authority; there is no doubt (c) but that 
it may ſo proceed againſt them, for taking upon them to pro- 
ſecute or defend a ſuit for another, without any manner of di- 
rections from him; alſo if they have in truth a warrant from 
the party, but do not cauſe it to be recorded before judgment, 
it ſeems, (4) That they are in ſtridneſs liable to an attach- 
ment, for that the court takes no judicial notice of any ſuch 
warrant not of record, yet (e) if in ſuch caſe it appear, upon 
examination, that the warrant of attorney happened not to be 
recorded, through the negligence of the officer, or ſome ſuch 
like accident, attended with no corrupt practice in the at- 
torney, it ſeems, That the court would never eaſily be prevail- 
ed on to proceed in this manner againſt the attorney; and 
much Jeſs at this day, ſince he is liable by ſtatute (e) to a certain 
pecuniary forfeiture for every offence of this kind. 

. Sect, 7, For it is enacted by 32 Hen. 8. c. 30. made per- 
petual by 2 Edw. 6. c. 32. and by 18 Eliz, c. 14. and 4 & 
5 Annæ, c. 16. That the plaintiff's attorney ſhall file his 
* warrant the ſame term he declares, and the defendant's at- 


3 „ torney 


s Y; © 3c 
: * " 


41+ *» 


Vide Str. 403, 


(c) 38 Ed. 3. 8. 
Lade 382, 
aſtal 88a. 

16 Ed. 4. 5. 


(4) Raſtal 96. 
(e) F. Judg. 96, 
41 Ed. 3. 1. 
38 Ed. 3. 8. 
- Ed, 4. 11. 
16 Ed. 44 5». 
R aſtal 582. 
Burrow 654. 


\ 
A+ 


(e) Vids * 


ſect. Yo. 
Coke's En, 167, 
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© Vide Dyer 180. 


3 Burr, 20. 


OF ATTACHMENT. Bk. 2, 


&« torney the ſame term he appears; on pain of forfeiting ten 
« pounds, and alſo ſuffering ſuch impriſonment, as by the 
« diſcretion of the juſtices of the court, where any ſuch de- 
« fault ſhall fortune to be, ſhall be thought convenient.“ 
dect. 8. And it ſeems, That fince theſe ſtatutes, it bath 
not been uſual to grant attachments in theſe caſes, without 
ſome apparent circumſtances of fraud, or other corruption. 
Se, 9. But howſoever a regular attorney may be excuſed 
from an attachment, for not having recorded bis warrant, thoſe 
have no reaſon to expect the like favour from the court, who 


take upon them to appear for others as attornies without hav- 


Rafial 93. 

3 Atkins 568. 

1 Bar. K. . 
101. 

Savil 31. 

See 4 H. 4. Co 
18. 

3 Jac. T, Cc, 7. 
Sayer 57. 


Salk eld 87. 
Str. 547. 621, 
340, 192. 427. 
247» 306. 

A . K, DB. 34. 


ing been admitted and ſworn as ſuch, for theſe are liable to 
an attachment for every appearance, whether their warrant 
were recorded or not, | 

And it is enacted, by 2 Geo. 2. c. 23.22 Geo. 2. c. 46. perpetu« 
ated by 30 Geo. 2. c. 19. I hat whoever ſhall in his own name, or 
in the name of another, act as an attorney or ſolicitor for re- 
4 ward, without being admitted and enrolled, ſhall forfeitgcl. to 
« whoever ſhall proſecute, and be diſabled from acting in either 
of thoſe capacities.-And whoever, being admitted and en- 
& rolled, ſhall lend his name to any other not being admitted 
„and enrolled, ſhall be incapable to act, and his admittance, 
„ &c. rendered null and void,” | 


Se. 10. As to the ſecond particular, viz, Where the 
court may proceed in manner above mentioned againſt at- 
tornies, and others aCting as ſuch, for injuſtice to their clients; 
it is every day's praQice'to move for it againſt them, for baſe 
and unfair dealing towards their clients in the way of buſineſs, 
as for protracting ſuits by little ſhifts and devices, and putti 
the parties to unneceſſary expences in order to raiſe their bills, 
or demanding fees for buſineſs which never was done, or for 
refuſing to deliver up to their clients writings with which they 
had been intruſted in the way of buſineſs, or money which has 
been recovered and received by them to (heir clients uſe, and 
for other ſuch-like groſs and palpable abuſes: But the court 
will ſeldom grant an attachment for the detainer of ſuch vrit- 
ings or money, without firſt making a rule on the attorney, to 
deliver them to the party. Alſo it will juſtify an attorney's 
detaining ſuch writings or money for his ſecurity till he be 
paid all his juſt fees. Nor will it ever interpoſe in this man- 
ner as to any writings or money received by an attorney on 
any other account, except only in his way of buſineſs as an at- 
torney, but will leave the party to his ordinary remedy by ac- 


tion, 
SA, 


Nt is a contempt of court in an attorney to uſe reproachful words on delivering a declaration in 
ejeci ment. Strange 576.—0Or to zfhyn the death of a plaiar:f in ejectment tor error. Strange 399 
Or to bring a fiaitious ation, L, Hard, Cs. 237. 8 Mod, 109. Ur 0 ſome proceſs op a ee 


attend 


6 
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attending bis buſineſs in the 
tors und- r a rule of cour:. 
1197. Will, 30. 
Dig. Tit. Attorney, 
ſcribing witneſs. 
. court t 
rant. gout, 2. And if he bas netzlected to attend the court 
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coutt. Andr. 275, Strange 1094. Or to arreſt one attending ardjtra« 
Black. 1110. Or to refuic anſwering queſtions by the court. 
Or to undertake to appear and then not appearing. L. H. Cajes 131. Vide Com. 
B. 13. 15 —Or to refuſe to prove the execution of a deed to which he is a ſub- 
Cowper $45,—0r to let an argument go m__ — —— the ny = the 
parties have ivately agreed, Strange 420. to alter name in a ſheriff's wer- 
＋ OO after order ſo to do, be ſhall be im- 


Strange 


mediatel itted and anſwer interrogatories in vinculis, 2 Bar, K. B. 219. And for any ill prac- 
rice, — with fraud and corruption, againſt the obvious rules of juſtice and common honeſty, the 


court will order the party to 
a perpetual diſability, for he Dey be again reſtored, Blackſtone 222, 


Se. 11. As to the third particular, vis, Where the 
court may proceed in the manner above mentioned againſt at- 
tornies, and others acting as ſuch, for other contempts to the 
court, or diſhoneſt practice. It ſcems, That it may not only 
proceed in ſuch manner agaii:ſt them for diſobedience of its 
rules, after notice given them of ſuch rules, either expreſly or 
impliedly ; but alſo, for any ſuch ill practice as is againſt the 
known and obvious rules of juſtice and common honeſty ; as 
for forging (a) a writ, or any other matter of record, (6) 
or but attempting to do it; or for taking out a capiat, (c) 
which has no original to warrant it; or for receiving (d) mo- 
ney of the client for ſuing out an original, and alſo for the 
fine due thereon to the king, where, in truth, no original has 
been ſued out, nor any fine paid to the king; or for endea- 
vouring to impoſe upon the court, as (e) by cauſing an action 
to be brought againſt one in it by colluſion, without any juſt 

ground, in order thereby to intitle the party to the privilege 
of the court, and afterwards, upon the examination of the 
matter in court, giving a falſe account of it 5—or (/) for giv- 
ing directions to a ſheriff concerning what perſons he ſhould 


return on a panel; and for other miſdemeanors of the like 
nature. | 


Se. 12. As to the third point, viz. Where the court 
may proceed in the manner above mentioned, againſt other of- 
ficers of the court. There being ſcarce any thing of this kind 
to meet with in the books, I ſhall only obſerve, that it ſeems 
clear, from the general reaſon of the law, which gives all courts 
of record a kind of diſcretionary power in the government of 
their own officers, that any ſuch court may proceed in ſuch 


be ſtruck off the roll, Ferm. 74. Black. 991. But this does not create 


4 Hen. 4. c. 28. 
Freem. 74. 

4 Mod. 367. 

6 Mod. 16. 187. 


(a) C. Car, 38. 


4. 
Dyer 241. 244. 
(5) F. Attach, 5. 
(c) 20 H. 6. 37. 
F. Attach, 3. 
(4) C. Car. 52. 
74. 
(e) 16 Ed. 4. 5. 
1 Burn 30. 
Vide 12 Geo. 2. 
c,1 
4 eo. 1,0 

« Privilege, 43. 
( f) Moor 882. 
J Burr, 1564. 
Vide 1 Black. 3. 


2 Bar, K. B. 
254 | 
Vide ſup. ſe.rx. 


F. Off. del 


Court, 12. 
Raſt, 329. 268, 
Dyer 218, 


manner againſt any-ſuch officer, not only for refuſing to exe- 


cute its commands, or for execyting them irregularly, remiſly, 
(2) or opprefſively, but alſo for all kinds of oppreſſion or in- 
Juſtice dane by them in the execution of their offices, or by 
colour of them. 

ect. 13. As to the fourth point, viz. In what caſes the 
court may proceed in the manner above mentioned, againſt ju- 
rors. It is obſervable, that jurors may be conſidered either in 
2 miniſteri.] capacity, viz. as perſons bound to attend the 
court, in order to perform the duty for which they are re- 


turned, 


48 Ed. 3. 30. 


(a) Raft, 267, 

268. 

(5) Raſt, 267. 

30 Afl. 3 42. 
Ed. 3. 30. 

8. len, 25» 

"a... 

20 Aſſize 11. 

(e Raſt, 267, 

268 


4 * 4+ 37» 

9 H. 4. 5. 
20 Aſhre 11. 
8 Co. 2 
(4) Raft, 7. 
(e) Raſt. 267. 


268. * 
(f) F. Peine, 
1, 2. 

30 Aſſire 42. 


to be ſworn. 


out any farther proceeding. But it ſeems, 
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turned, until they ſhall be diſcharged: Or in a judicial capa- 
city, viz. as judges of the fact which is to be tried or inquired 


by them. 


And, therefore, for the better underſtanding of this matter, 
I ſhall conſider, How far jurors are puniſhable in the 


us i 


manner abovementioned, in their miniſterial capacity; and, 
How far in their judicial. 1 


As to the firſt particular, it ſeems clear, That ,jurors are 


puniſhable in the manner above mentioned in their miniſterial 
capacity, in the following inſtances. 


See. 14. Firſt for making default. As where more than 
onerof the perſons returned on a jury, do appear; but not a 
ſufficient number to take an inqueſt, and ſome (a) of the others 
come within view of the court, or into the fame town (6) in 
which. the court is holden, but refuſe to come into the court 
In which cafes, upon proof of ſuch mat- 
ter, the court (c) may, at the prayer of the party, order the 
Jurors who appeared, to inquire what is the yearly value of 


ſuch defaulters lands, and after ſuch inquiry made, either ſum- 


mon them to appear, on pain of forfeiting ſuch ſum as their 
lands have been found to be worth by the year, or ſome leſler 
(d) ſum, or impoſe (e) a fine of the like ſum upon them, with- 
That ſuch ju- 
ror ſhall be liable to loſe his iſſues only for ſuch default, and 
not the yearly value of his lands, unleſs the party pray it. But a 
Juror (g) who hath actually appeared, and after makes default, 
is ſaid to be ſubject to ſuch forfeiture of the yearly value of his 
lands, whether the party pray it or not, becauſe his contempt 


36 KH. 6 _ appears to the court by its own record; yet (5) even in this 


' caſe the court, in diſcretion, will ſometimes only impoſe a 


ſmall fine. Alto it is ſaid, That no juror ſhall be ſubject 
to ſuch penalty, where (i) the inqueſt could not be taken, if 


he had appeared; as where but five of the jurors ſummoned 


5) F. Office de on an aſſize, have had a view of the land. Alſo it ſeems (#) 


L ovit, 12. 


15 5 (i) F. Peine, 3. 


9 H. 4 5 


4 10 E. 4. 19. 
(0 10 k. 4. 19, 


30 Afiize 1 7. 


That a juror who makes default without ever coming into the 


town whetein the court is holden, is liable only to loſe his iſ- 


ſues, or to be amerced, but not to be fined: And it is ſaid, 
That he ſhall neither (/) be fined nor amerced, if the deſend- 


Qui A8 E. 3. 12, ant be eſſoined on the day on which the jury was to appear, 


22 Aſſere 14. 
r. Amze 6c, 
(m) 1 H. 7.8, 


for that his appearance in ſuch caſe would be to no purpoſe. 
And it ſeems (n) queſtionable whether a juror be amerciable 
for not appearing at the return of a ficut alias venire facias, 
where the firſt venire was not ſerved. Neither doth a juror 
ſcem to be amerciable at all, at the day of the return of the 
{3 613 Tl | ta} £ | firſt 


* 
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firſt venire (a) facias, except before juſtices errant, or of oyer 
and terminer, &c. 
a B. Amerce. 68. See the chapter of proceſs 


Seft. 15. Secondly, For refuſing to be ſworn when they 
do appear, For which, as it ſeems, (5) every court of record 
may of common right impoſe ſuch a reaſonable fine. on any 
one returned ou a grand or petit jury, as ſhall ſeem conveni- 
ent. 


a Sec. 16. 
all. 


$:4.17, Fourthly, For endeavouring to impoſe upon the court: 
As where (d) a petit jury offer a verdict to the court, as agreed 
to by their whole number, where, in truth, ſome of them have 
not agreed to it: Or where (e) they agree upon two verdicts, 


Thirdly, For refuſing (e) to give any verdict at 


the court ſhall expreſs no diſſatisfaction to it; but if the court 
ſhall diſlike it, then to give the other, 


$05, 2 Levinz 140. 205+ ' 3 Jones 


$:3. 18. Fifthly, For miſbehaving themſelves after their 
departure from the bar; as where they do not all keep 
together till they have given their verdict; Or whete any (g) 


of them carry any thing eatable with them in their pockets. 


Or eat (Y) or drink, or otherwiſe refreſh themſelves without 
leave from the court, before they have given their verdict, 
though they were agreed (i) on it, and were alſo all the time 
in the cuſtody of the bailiff appointed to take care of them, 


$28. 19. Sixthly, For ſending (4) for, or receiving in- 
ſtructions from either of the parties concerning the matter in 
queſtion, and therefore (1) much more for receiving a bribe, 


2 Hale 296. ) 40 Aff. 43. See Book 1. c. 72. ſect. 4. 2 Hale 160. 161, 310, 
5 Ed, 3- ©, 10, | 34 Ed, J- Cc 8. 38 Ed. 3. Co 12. Ld, Raym. 407. , | * | 


Geck. 20. As to the ſecond particular, viz. How far jur- 
rors are puniſhable in the manner above mentioned, in their ju- 
dicial' capacity, it ſeems to be the current opinion of the old 
books, that jurors are not ſubje& to any proſecution for a falſe 
verdict, except by way of attaint: And there ſeem to be very 
few ancient precedents, for the puniſhment either of a grand or 
petit jury, merely for giving a verdi& againſt evidence, or the 
qirection of the court, either in a criminal or civil matter. It 
is ſaid (m) indeed in Fitzherbert's abridgment of a caſe in 
the time of king Richard Il, "That the judye told the jury, 
upon their acquiiting a common thief of an indiament, that 
they ſhould be bound to their behaviour for their lives: But 
this was only the ſudden opinion of a judge; and it doth not 

| appear, 


F. Af. 136. 
-— 


11 Aſſize 7, 
agaiatt jurors, 
Ar 


(5) 2 Inſt. 143. 
44 Eq. 3. 19% 


8 Co. 38. 
7 H, 6. 13. 


(c) Vzugh, 1 52. ; 


Nuy 49. 
3 Bil. 173. 


9 H. 6. 44. 


(4) 29 Aſſ. 27. | 
28.” ” N 


B. Jur. 


40 Aﬀize 10. 
1 R. Abr. 219. 
„e. e Co. Elis. 
and firſt offer one of them to the court, and to ſtand to it, if, 


779- 
Or if a jury caft 


lots for their 
verdi, 3 Keb. 


83. Str. 42. 


7 14 H. 7. 
29, 30. 
Vaugh. 151. 
(g) Dyer 78. 
() Dyer 218. 
Vaugh. 152. 
C. Jac. 21, 
F. Exam, 17. 
B. Jor. iy, © 


(i) Raſt, 268, 


Ur. & St, 158, 
2 Hale 296. 


(A) Raſt. 329. 
Hobart 114. 
F. Exami. 17. 


- Iloft. 227, 
to 313+ 


(m) F. Cor. 108. 
Vauzh. 15%. | 
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appear, that the jurors wete afterwards actually ſo bound in 

the purſuance of the ſaid opinion; and Fitzherbert makes a 

AAS quære in his abridgment of the caſe, by what Jaw they could 
(e) F. Impriſon. be ſo bound: And as to thoſe three (a) other caſes in the time 


Six, Of king Edward III. wherein it is ſaid, That a jufor was com- 
2204 40. 5 mitted for refuſing to agree with the other eleven, it may be 

tb) daes anſwered, That it is ſaid (5) in the firſt of thoſe caſes, * That 
augh. 151 


| « ſuch juror ſtayed his companions a day and a night, with- 
„ — ih them, and this * kane N reaſon.“ 
from whence it is reaſonable to intend, That there might 
be ſome circumſtances of miſbehaviour, as an obſtinate per- 
verſe reſolution, right or wrong, to find a verdict one way, 
and not to conſult with the other jurors, nor hear their reaſons, 
* 11. &c. And in the laſt of the (c) ſaid caſes it is ſaid, that the 
| Forth . juror committed by the juſtices of aſſize, for refuſing two days 
and a night to agree with his companions, and faying, that he 
would rather die in priſon than agree with them, was after- 
wards diſcharged by the juſtices of the common bench, upon 
nem. $3; the adjournment of the aſſize thither. And it was part (4) of 
the charge againſt Empſon, who was indicted in the beginning 
of the reign of king Henry VIII. for a great complication of of- 
fences, I hat he had committed a jury to ward, and bound 
them to appear before the king and his council, and after- 
wards, on their appearance, fined them (though with the con- 
currence of the reſt of the council) in the ſum of 81. a-piece, 
| for refuſing to find a perſon guilty of an indiament of lar- 
( Dalifon 18. ceny, upon ſufficient evidence; yet it is ſaid in Daliſon's (e) 
reports of caſes, in the third and fourth years of Philip and 
Mary, That it was agreed, That juſtices of aſſize, oyer and 
terminer, gaol-delivery or peace, have no power indeed to al- 
ſeſs fines on jurors who make a falſe oath before them, but 
that they may give them a day before themſelves, or the king's 
council; by which it ſeems to be implied, That ſuch jurors 
were then thought to be ſome way or other puniſhable by ſuch 
| Judges, or at leaſt by the king's council; for otherwiſe it 
5 would be to little purpoſe to bind them to appear before them. 
His co. az, Alſo it ſeems to be holden by Sir Edward Coke, (f) That 
24. though a jury be no way puniſhable for convicting a man 
upon an indictment againft evidence, yet they might be 
| charged in the ſtar-chamber for their partiality in finding 2 
ve. 23. Manifeſt offender not guilty: And about (g) the latter end of 
oy 83. 42. the reign of queen Elizabeth, a jury was committed and fined, 
* 1 and bound to the good behaviour, for finding one Wharton 
230. guilty of manſlaughter only, againſt clear evidence and the di- 
2 Keb. 180. reQtion of the court, upon an indictment of murder: And it is 
(Py Sid. 272» ſaid in Palmer's (b) reports, That jurors, who go againſt the 
Raym. $3, 89. directions of the court are to be fined: And there are ſeveral 
_ BY inſtances in the beginning of the reign of king Charles ve 
938,  Whereia it was reſolved, that both grand (i) and petit (+) — 
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ries were finable by the juſtices of gaol- delivery, for going 
againſt plain evidence, and the directions of the court. 
But theſe proceedings were always thought grievous, and 

were complained (a) of in the houſe of commons; and this () 1 818. 438. 

veſtion was at laſt fully conſidered and debated in Buſhel's 5 
Gale, who having been committed by the juſtices of oyer and Tr.PerPais 223. 
terminer at the Old Bailey, brought his habeas corpus in the Vaugh, 135. 
court of common pleas;- to which it was returned, That he 
was committed for the fine of forty marks, impoſed on him for 
having, with other jurors, acquitted certain defendants of an 
indictment for an unlawful aſſembly, againſt full and manifeſt 
evidence, and againſt the direction of the court in matter of 
law; and upon this return he was diſcharged, and the return _ 
was adjudged inſufficient, for not ſetting forth particularly (5) (3) Vaugh, 142. 
fo much of the evidence that it might appear that it was full? = — 17. 
and manifeſt; and likewiſe (c) ſor not ſetting forth, That the 1 gs — 
defendant did know and believe it to have been full and mani - 5 Vaugb. 141. 
feſt; and alſo, (d) for not ſhewing what the direction of the () Vaugh. 144, 
court was, and in what manner the defendant found againſt it. \ Keble _ 
And it was alſo reſolved, (e) That petit jurors are in no caſe 2 Jones * 
finable for giving a verdict againſt the evidence delivered in Vide Hob. 214. 
court, whether they be liable to an attaint for ſuch verdict or; Kable 35% 
not, not only for x the jury are by law the proper judges of 1 Iad. 226. 
matter of fact, as the judges are of matter of law, and therefore 27. © 47. 
ought to be free in their judgment of it, without being over- ** * 
ruled by the judges, who, ſtrictly ſpeaking, have no more to do 
with the judgment of the fact, than the jurors have with the judg- 
ment of the matter of law; neither is it poſſible that a judge can 
certainly know that a juror acts corruptly in giving his verdict 
contrary to the ſtrength of the evidence delivered in court; for 
he may be influence by his own perſonal knowledge of the 
truth of the fact, of the credit of the witneſſes, the reputa- 
tion of the parties, and many other circumſtances unknown to 
the judge, and well known to the jury ; for which cauſe the 
law provided, That all iſſues ſhould be tried by the neighbour- 
hood of the place in which they are ſuppoſed to ariſe, becauſe 
neighbours are preſumed to have better knowledge than others 
of what concerns their neighbours. And for theſe cauſes, and 
other ſuch like, the court of king's bench granted an informa- 
tion againſt a town-clerk, for publiſhing an order of the court Tr. per Pais a0g. 
againſt jurors, who had found a perſon guilty of manſlaughter 3 
only, upon an indictment of murder, by which order the ſaid | $16, 40g. 
jurors were declared to be juſtly ſuſpeAed of bribery, and de- Hil. 10 Aon. 
clared uncapable of holding an office, &c. Q&& Wakefidd. 

Sect. 21. Yet if it ſhall plainly appear in any caſe, that ju- " 

rors are perfectly ſatisfied of the truth of a fact, whereupon 
they declare to the court, that they find it in ſuch a particular 
manner, and the court directly tell them, That upon the fact fo 


found, 


Ld Reym. 470. 
2 Hale 309. 315. 
Tr. Per. t'ait a 10. 


Bract. 288. 289. 
2 Jones 15, 16. 


Vaughan 144. 


Mcor 730. 
3 Leon, 148. 
Vaughan 153. 
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found, as they have agreed it to be, the judgment of the law is 
ſuch or ſuch, and therefore, that ry ought to give à verdict 
accordingly, yet they obſtinately inſiſt upon a verdict contrary 
to ſuch a direction; it ſeems agreeable to the general reaſon of 
the law, that the jurors are finable by the court in ſuch a caſe, 
unleſs an attajnt lies againſt them; for otherwiſe they would be 
diſpuniſhable for ſo palpable a partiality, in taking upon them to 
judge of matters of law, which they have nothing to do with, 
and ate preſumed to be ignorant of, contrary to the expreſs 
direction of one who by the law is appointed to direct them in 
ſuch matters, and is to be preſumed of ability to do it. 

Sec. 22. Alſo if a judge, for the better direction and in- 
ſormation of a jury, ſhall aſk them their opinions concerning 
ſuch à particular fact, and they ſhall refuſe to anſwer bim, and 


obſtinately inſiſt to deliver in their verdict as they think 


fit, contrary to bis direction, it ſeems queſtionable, whether 
they may not be fined in ſuch a caſe alſo, unleſs an attaint lie 
againſt them ; for that it is the duty of jurors to take the advice 
and information of the court, in order to be governed by it as 
far as ſhall be conſiſtent with their conſciences. 

\ Set, 23. Alſo if a jury ſhall refuſe to find an office for the 
king, upon full evidence, it hath been holden, That they may 
be fined, for that in ſuch caſe they are not liable to an attaint, 
and their finding does not determine any man's right, and the 
king, in many Caſes, hath no other remedy. Vet it ſeems 


' queſtionable, how far at this day theſe reaſons may be thought 


9 H. 6, 44. 


G H. 6. 44+ 


concluſive z and it ſeems, that they hold as ſtrongly for the 
puniſhment of grand jurors refuſing to find an indictment of 
high treaſon; and yet it will be hard to maintain, That ſuch 
Jurors are any way puniſhable for ſuch a refuſal, 

$24, 24. But if a petit jury in a leet conceal a matter 
preſentable by them, it is a good cuſtom that they may be 
amerced for ſuch concealment, being found by the grand jury ; 
and by 3 Hen. 7. c. 1. ſet forth more at large, book 1. c. 59. 


ſ. 1. If an inqueſt conceal any matter inquirable before 


s juſtices of peace, another inqueſt may be impanelled to in- 
« quire of ſuch concealments, and the concealers may be 
« amerced by the diſcretion of ſuch juſtices,” 
Having ſhewn in what caſes the miniſters of the court are 
puniſhable in the manner above mentioned, I am now to ſhew 
in what cafes others may be ſo puniſhed ; and for this purpoſe l 
ſhall endeavour to ſhew, Firſt, Where inferior judges are puniſh- 
able in ſuch manner. . Secondly, Where counſellors. Thirdly, 
Where gaolers. Fourthly, Where any perſon whatſoever. 


As to the fuſt point, I {all endeavour to ſhew, where in- 


ferior judges are in ſuch manner puniſhable, Firſt, For pro- 


ceeding 
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teediug without juriſdiction. Secondly, For proceeding un- 
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juſtly, oppreflively, or irregularly, Thirdly, For refuſing to da 


juſtice, Fourthly, For contempts of ſuperior courts, 


Seck. 25. As to the fuſt of theſe particulars, viz. In what 


eaſes inferior judges are puniſhable in the manner above men- 
tioned, for proceeding without juriſdiction, It ſeems, (a) 
That the court of king's bench having a general ſuperintend- 
ency over all inferior courts, may in ſtrictneſs award an attach- 


ment againſt any ſuch court uſurping a juriſdiction no way 8 


belonging to it, and putting the ſubject to unneceſſary vexation 
by colour of a judicial proceeding wholly unwarranted by 
law, and therefore (6) prohibited by it. Vet in theſe caſes it 
ſeems to be rather the more uſual (c) way, firſt to award a 
writ of prohibition to ſuch court, and afterwards an attach- 
ment upon its proceeding after ſuch prohibition, and not to 
grant a rule to ſhew cauſe why an attachment ſhould not go in 
the firſt inſtance, unleſs there be ſome extraordinary circums 
ſtances in the caſe; as where (4) the ſteward of a leet is guilty 
of a double uſurpation, as of holding plea of a matter which 
aroſe out of his precinct, and which, if it had ariſen within his 
precint, would not have been within the juriſdiction of his 
court; Or where (e) the judge of an inferior court refuſes to 
receive a plea that the cauſe of action aroſe out of his juriſ- 
dition z Or where (7) any judge takes cogniſance of a cauſe 
to which he himſelf is a party; Or where the judge of a court 
baron is privy to a practice of ſplitting (g) a cauſe of action 
for more than forty ſhillings into leſſer ſums, in order to bting 
it within the juriſdiction of the court. But in this laſt caſe, 
there ſeem to be more inſtances () of prohibitions than at- 
tachments; and in the caſes above mentioned, and all others 
of the like nature, it ſeems to lie wholly in the diſcretion of 
the court to grant either, 


Sec. 26. As to the ſecond particular, viz. In what caſes 
inferior judges are puniſhable in the manner above mentioned, 
for acting unjuſtly, oppreſſively, or irregularly. It is not eaſy 
to meet with caſes of this .kind in the books, there being 
ſeldom any thing in them ſo remarkable as to be thought worth 
reporting, But it ſeems to be a common practice, to grant 
attachments againſt the judges of ſuch courts for any practice 
con'rary to the plain rules of natural Juſtice, though it have 
been never ſo long uſed in ſuch courts; as for denying a de- 
fendant a copy of the declaration againſt him, and going on to 
trial, or giving judgment againſt him, without giving him any 
manner of notice, or time to make his defence; or for takin 
of unreaſ: nable (i) diſtreſſes, either on meine proceſs, or 
execution; or for compelling (i) a defendatit to give exotbitant 


bail; or for proceeding contrary to the ptohibition (7) of 4 
Vo. II. ſtatute, 


(a) at Aff. 30. 
Salkeld 201, 

1 Keble 434. 
Palm. 564. 

Far, 1. 38. 34, 


2 
(vide 19H, 6, 


54. 
9 H. 6 61. 
F. N. B. 290, 


() Regiſter 145, 
46 


148. 

F. N. B. 239. 

1 Siderfin 464, 

Modern 90. 

2 Inſt. 312. 

2R. Abr. 317. 

(4) 41 Aſſize 30. 
. Leet, 15 

B. Leet, IS, 31. 

(e) Vaughan 

and Hodges, 

Paſchæ, 11 


Annæ. 


8 101. 


Lanes 1, 2. 

(g) Palm. 564. 
t Keble 484. 
(hb) 19 H. 6. 544 
2 R. Abr. 317. 
6 Modern 90. 

2 Keble 617. 

1 Ven. 6s. 746 
1 Keble 484. 

1 Siderfin 4644 


(i) Salkeſd 26ts 
3 Keble 92. 

(4) 2 Jonrs 178. 
) F. N. B. 76. 
1604 1635, 166, 


170 
9 N 6. Et. 


H, 
2 H. 6. 544 
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(2) F. N. B. 76. 
74% f. N. B. 76. 
(c) F. N. B. 270. 
— 2 Inſt. 122. 
F. Altach. 8. 
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ſtatute, as (a) by amercing a clergyman according to his 
ſpiritual bene fice; or by aſſeſſing (5) an amercement without 
any affeerment by the tenants of the manor; or by (c) taking 
money of a plaintiff or defendant for vicious pleading. 


Steg. 27. As to the third particular, viz. In what caſes 
inferior judges are puniſhable in the manner above mentioned, 


for refuſirg to do juſtice. It ſeems clear, from the general 
reaſon of the law, and the common practice of the court of 
king's bench in caſes of this nature, That the ſaid court may 
in its diſcretion award an attachment againft any ſuch judge, 
obſtinately and perverſely, and without any colour ef a reafon- 


able excuſe, refuſing to proceed at ail, or to give judgment, or 


extraordinary citeumſtances in any ſuch delay, to bring the 


(d) F. N. B. 68. 
Infra ſect. 34. 

(e) F. N. B. 62. 
230. 63. 65.13. 


14. 
(F) F. N. B. 


3.13. 

7 F. N. B. 12. 
(5) Raſtal 83. 
F. N. B. 20, 


153.243 
(i F. N. B. 12. 
13. 

Raſtal 83. 

(k) F. N. B. 
153. 43. 

(/) F, N. B. 20, 


(m) Moor 677. 

Velv. 32. 

AI Keble 93. 

(A) I Mod. 44. 
(e) 2 Jones 47. 
D 1 Rol. 315. 
(9) F, N, B. 
13, 14. 

F. Replev. 31. 

43 Ed. 3. 26 

F. Proceſs, 168. 

AR, le Caſe, 39. 
(-) Rurgh and 

Blunt, 

Hil. 2 eo, 1. 


10 Modern 349. 


award execution, in a matter brought regularly before him; 
for all ſuch delays of juſtice are not only grievous to the ſuitor, 
but bring a diſgrace upon the law itſelf: Vet if there be no 


judge under a reaſonable ſuſpicivn of corruption, it ſeems the 
more uſual method to take out a writ to ſuch judge, command- 
ing him to do the thing, of the delay whereuf you complain; 
and if ſuch writ be not obeyed, to take. out an alias & pluries, 
or to take (d) out the alias & plurtes oj with the firſt 
writ, and thereupon, if the judge refuſe to comply, to take 


out an attachment againſt him at the ſuit of the king and of 


the party, which may either be returnable into the court of 
king's bench, or at the party's election into the court of com- 
mon pleas, except in ſome ſpecial (e) caſes. And this ſeems 
(J) to be the proper remedy to compel the lord of a manor to 
hold a court for the determining of a writ of right patent, or 
a writ (g) of right cloſe; or to compel the judge of any inferior 
court, whether of record (+) or not, to proceed (i) in a plea, 
or to give judgment, (4) or to award execution (1). 


Sect. 28. As to the fourth particular, viz. In what cafes 
inferior judges are puniſhable in the manner above mentioned, 
for contempts of ſuperior courts. There is no doubt but that 
Juſtices (m) of peace, or commiſſioners (=) of ſewers, may be 
ſo puniſhed for proceeding in any matter before them, after a 
certiorari delivered to them; Or the judge of a ſpiritual (o) or 
civil (p) law court, for proceeding in a caule, after notice of a 
rule to ſhew cauſe why a prohibition ſhould not go: Or a 


judge of any inferior common law court, for proceeding in a 


Cauſe after a habeas corpus, or writ of etror allowed; Or a 
ſheriff, (9) for proceeding in replevin, cr other cauſe, in the 
county -court, after a ſuperſedeas pore or recordare, Allo a 
rule (7) has been granted to ſhew cauſe why an attachment 
ſhould not go againſt the ſteward of a wapentake for proceed- 


ing after a tolt, though this be only a contempt to the county» 
court. | 


Sec , 
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Seft. 29. Alſo juſtices of peace may be puniſhed in the 
manner above mentioned, for acting in a contemptuous man- 
ner againſt the determination of the court of king's bench z 
2s where an order of ſettlement, ſpecially ſetting forth the cir- 
cumſtances of the caſe, is removed into the ſaid court, and 
quaſhed there, by the judgment of the court, upon the merits z 
and yet the juſtices of peace afterwards make another order to 
remove the lame perſon to the ſame place, for the very ſame 
cauſe, without regarding the judgment of the court, though it 
were well known to them, and inſiſted on by the parties, 


Sect. 30. As to the ſecond point, viz, In what caſes coun- 
ſellors are puniſhable in the manner above mentioned. It 
ſeems clear, That notwithſtanding they are neither officers of 
any court, nor inveſted with any judicial office, but barely 
practiſe as counſellors, yet inaſmuch as they have a ſpecial ©” 
privilege to practiſe the Jaw, and their miſbehaviour tends to 1 Hask. c. 23; 
bring a diſgrace upon the law itſelf, they are puniſhable for f. 27. 
any foul practice as other miniſters of juſtice ate. 3 Burrow 1336. 


Set. 31. As to the third point, viz. In what caſes gaolers 
are puniſhable in the manner above mentioned. It ſeems 
clear, That they are not only puniſhable in this manner, as all 
other officers are, by the courts to which they more immedi- 
ately belong, for any Erol miſbehaviour in their offices, or : 
contempts of the rules of ſuch courts, but they are alſo puniſh- 5 
able by any other courts for diſobeying writs of habeas corpus (b) March $4 , 
awarded by ſuch courts, and not bringing up the priſoner at 1 Keble 280, | 
the day prefixed by ſuch writs. Alſo it ſeems clear, (a) That 2 J9 178. 
it is no excuſe for not obeying a writ of habeas corpus ad ſub- 1 Keble 566. 
jiciendum, that the priſoner did not tender the fees due to the (0) 2 Jones 1758. 
gavler: Alſo (6b) it ſeems to be the better opinion, That the 2 R. Abr. 
want of ſuch a tender'is no excuſe for not obeying a writ of 5. Roll 338, 
habeas corpus ad faciendum & recipiendum; however (c) it is 339. 
certain, That if the gaoler bring up the priſoner by virtue of —2 2 R. Abr. 
ſuch habeas corpus, the cqurt will not turn him over till the 5 an 
gaoler be paid all his fees, (4) nor, as ſome (e) ſay, till he be 295- 
paid all that is due to him for the priſoner's diet, for that a foods ed 68. 
gaoler is compellable (7) to find his priſoner ſuſtenance: But 2 K. Abr. 3a. 
this is denied by others (g). Strenge 832. 
Se. 32. Alſo it ſeems, That the court of king's bench, 
which has a general (%) ſuperintendency over all perſons who (#) 6 Mod. 137, 
are in any reſpect miniſters of juſtice, may award an attach- 
ment againſt any gaoler uſing a priſoner barbarouſly and in- 
bumanly, Yet it is ſaid, (i) That a gaoler is no way puniſh+ 7;)« 10 fl. 387. 
able for keeping a debtor in irons. And it ſeems agreed at 2 K. Abr. 866, 
this day, That a gaoler ſhall not be puniſhed in the manner — 6 
above mentioned, for the bare eſcape of a perſon in his cuſtody J Coke = 
2 


by 
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by civil proceſs; but that the party gtieved by ſuch eſcape - 
ought to take his remedy by action. 


92 F. Proceſs Sec. 33. As to the fourth point, viz. In what caſes any per- 
14. 161. 


Ret vicount, 54. ſon (1) whatſoever is puniſhable in the manner above mentioned. 
1 H. f. 14. It ſeems, That even peers of the realm, whether ſpiritual or 


2 1 temporal, are liable to ſuch puniſhment for ſome contempts; 
27 . . . 


Crom. Jur. 14. 28 for reſcuing (a) a perſon arreſted by due courſe of law, or 


(5) 21 Es. 3. 3. for proceeding in a cauſe againſt (5) the king's writ of prohibi- 
() . R. Abr. tion, or for diſobeying other (c) writs, wherein the king's 
. prerogative, or the liberty (d) of the fubject are nearly con- 


, Vide 83 Ed. 4. cerned. But it doth (e) ſeem clear, that it is a certain general 


F v. Bay, 19) That a peer is puniſhable in this manner for diſobedience 
F. Q non d- Of all writs whatſoever. And it ſeems (J) certain, That no 


"or LR : peer is liable to an attachment for not appearing on a jury. 


Cole bo. 1 herefore it ſeems, That what is ſaid (g) in ſome books in 
(d)i1 H. 415. general, That an attachment lies againſt peers for contempts, 
F. Wither. 4. ought to be underſtood of ſuch only as are of an enormous (þ 


a 3” nature, as thoſe above-mentioned, and others (i) of the ſame 


Y) Dyer 319. kind, about which it is difficult to lay down any certain parti- 
(g) F. Proceſs 


cular rules (2). —— 2 — that all other perſons are 
. 5 liable to an attachment for contempts, all the particular in- 
2 R. Abr. 234. ſtances whereof it would be endleſs to enumerate. 
B. C ˖ r 0 
19. 6 Coke pA Finch 385. (b) Dyer 315. Hobart 61. 21 Edw. 4. 59. Raftal 313 


29 Afize 33. (i) C. Elir. 170. 503. 1 R. Abr. 220, 221, 3 loft, 242. x Wilſon 332 
8 Modern 192. Ser 30. 


(1) An attachment alſo was granted againſt u perſon for threatening a proſecutor, who had indifted 
another for perjury (in an afhdavit on which an information had iſſued againſt him), with danger 
of his life, &c, 1 Wilſon 75.1t lies alſo againſt a witneſs, material to the cauſe, who abſents 
himſelf without any excuſe, Douglas 540, Strange 810, Ld Raymond 1528. provided the ſub- 

ana be ſerved upon bim in reaſonable time, Strange 510, perſonally and not given to a ſervant, 


R. H. 313. ad & proper ſum to defray his expences tendered, Strange 11 50. 1054. or 2 
promiſe of them made which he accepts, Cro. Car, 540,-But not where a witneſs did attend, 
although too late, he not being able to give other evidence than what was given by another witneſs, 
B. R. H. 170. and the court of exchequer refuſed it where a witneſs went away after attending two 
hours, although by that means the plaintiff was nonſuited, Bunb. 142.—Vide alſo 3 Burr. 1329. 


(2) An attachment lies againſt a peer for refuſing obedience to a habeas corpur, 1 Burr, 634. Vide 
Tords Journals, 8 June 1757. But no attachment lies againſt a corporation in contempt ; the mode 
of compulſion is by ſequeſtration, &c, Cowp, 377. 


The moſt remarkable inſtances of contempts ſeem reduci- 
ble to the following heads. Firſt, Contempts of the king's 
writs, Secondly, Contempts in the face of a court. Third- 
ly, Contemptuous words or writings concerning the court. 

| Fourthly, Contempts of the rules or awards of the court. 
= Fifthly, Abuſes of the proceſs of the court. Sixthly, For- 


= | geries of writs, and other deceits of the like kind, tending 
q N to impoſe on the court. 


Sef?. 34. As to the firſt particular, viz, Where perſons are 
Puniſhable in the manner above mentioned for contempts — 
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the king's writs. It ſeems that it may reaſonably be argued, 
That all ſuch writs, being in the king's name, and importing 
ſome lawful command or prohibition from him, which every 
ſubject is in duty bound to obey, every diſobedience (a) of any 
of them being a contempt of the king's authority, is, in ſtrict- 
neſs, puniſhable in the manner above mentioned, if the cautt 
in diſcretion ſhall think fit ſo to proceed: Yet it doth not ſeem 
to have been uſual for the coyrt to proceed in this manner for a 
bare nonfeaſance, in not performing the command of the firſt 
writ in any caſe whatſoever, But (5) it ſeems clear, bat an 
attachment lies of courſe for the nonperformance of the demand 
of a pluries, which may in ſome caſes, if not in all, be taken 
out together with the alias, at the ſame time with the firſt 
writ: Alſo it ſeems, That the court may in any ſpecial caſe, 
in which it ſhall ſeem proper, make a rule to compel the party 
to whom the firſt writ is directed, to execute it; and if ſuch 
rule ſhall be diſobeyed, there can be no doubt but that the 
court may proceed againſt ſuch diſobedience in the ſame man- 
ner as they uſually do againſt the diſobedience of any other 
rule: Alſo it ſeems (e) to be common practice to grant attach - 
ments upon affidavits of contempts to the king's writs, by act- 
ing contrary to the purport of them, Alfa there can be no 
doubt, but that if a ſheriff ſhall in any caſe return to the 
court, That a perſon arreſted, (4) or goods ſeized, (e] or poſ- 
ſeſſion of lands delivered (F) by him, by virtue of the king's 
writ, were reſcued or violently taken from him, &c. the 
court may award an attachment againſt the reſcuers. Alſo it 
is certain, That the court hath, in ſome caſes, awarded an 
attachment upon affidavits of a reſcous, where the officer hath 
not returned one. Yet this was anciently (g) looked on as 
irregular, an of late the court has refuſed to grant at attach» 
ment in any caſe for a reſcous, unleſs the officer will return it; 


for that it hath been found by experience, that officers will of- 


ten take upon them to ſwear a reſcous, where they will not 
venture to return one, 


Seft. 35. As to the ſecond particular, viz. Where perſons 
are puniſhable in the manner above mentioned, for contempts 
in the face of the court. It ſeems clear, That all perſons are 
puniſhable in this manner, not only for making an actual 
breach of the peace, but alſo for any heinous miſdemeanor in 
the face of the court; as (5) for giving falſe, trifling, and 
contradictory anſwers upon an examination in court Concern= 
ing one's ability to be bail for another, in an action depending in 
the court, or concerning any other ſuch like matter in queſtion 
before the court, and to be determined by the examination of 
the parties: Or (i) for any contemptuous behaviour towards 
any judge in the face of the court, as by charging him with 
injuſtice, and praying for an information againſt him, &c. 


Q 3 Set, 
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$:2. 36. As to the third particular, viz. Where perſons 
are puniſhable in the manner above mentioned for contemptu- 
ous words or Writings, concerning the court, It ſeems need- 
leſs to put any inſtances of this kind, which are generally fo 
obvious to common underſtanding, and therefore I ſhall only 
obſerve, That ſometimes attachments have been granted for 
eontemptuous words concerning the rules of the court, without 
making any rule to ſhew cauſe why ſuch attachments ſhould 
not be granted, becauſe it would be vain to ſerve him with a 


ſecond rule who has deſpiſed the firſt, 


Seck. 37. As to the fourth particular, viz, Where perſons 
are puniſhable in the manner above mentioned, for contempts 
of the rules or awards of the court; There is nothing more 
frequent than to proceed in this manner for contempts of this 
kind; as where (g) a defendant in an action of account being 
adjudged to account before auditors, refuſes to do it, unleſs 
they will allow ſuch an acquittance, which was difallowed by 
the court before: Or (5) where one who has ſubmitted to an 
arbitration by the rule of court, being afterwards perſonally 
ſerved with a copy of the award, and required to perform it, 
refuſes to do it : Or where one refuſing to pay the coſts taxed 
by the maſter, for that ſuch a taxation is, in judgment of law, 
a taxation by the court. But it ſeems, 'T hat generally an at- 
tachment is not grantable for diſobedience of any rule, unleſs the 
party have been perſonally ſerved (3) with it; nor for difobe- 
dience of a rule, at niſi prius, unleſs it be made a rule of court, 
nor for diſobedience ot a rule made by a judge at his chamber, 
unleſs it be entered. 


22 Modern 234. 257. 317. 525. 533. 585. Strange 69g, 


(3) But if he ſecretes himſelf, the court, on affidavit, will grant a rule ei/i for ſervice at the laft 
place of abode. N. B. One in cuſtody upon an attachment for non-payment of coſts under the 5 & 6 
Will, and Mary c. 11. ſ. 3. may be diſcharged under the Lords aft, 32 Geo, 2, c. 28, ſ. 13. 


1 Bar. K. B. 
36. 78. 101. 


Hobart 264. 
Forteſc. 267. 


| (9 8 H. 4. 17, 
. Cor, 73+ 


Sect. 38. As to the fifth particular, viz, Where perſons 
are puniſbable in the manner above mentioned, for abules of 
the proceſs of the court: There are ſo many inſtances of this 
kind that it would be in vain to go about to enumerate them 
all, and therefore I ſhall only take notice of ſome of the princi- 
pal of them, as, = 


Sect. 39. Firſt, The taking out ſuch proceſs without any 
colour of right to it; as where one ſues out execution without 
any judgment to warrant it, &c. or where a woman brings 
- . (c) of the death of her huſband, whom ſhe knows to 

e ainve, 

Sect. 40. Secondly, The making uſe of ſuch proceſs as a 
ſtale to help the juriſdiction of an inferior court; as where 
one arreſts another by a /aritar, in order by that means to bers : 

| 10 
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him within the limits of an inferior court, and when he bas 
got him there, drops the latilat and proceeds in the inferior 
court. 8 : . 
$e...41. Thirdly, Making uſe of ſuch proceſs in a vexa- 
tious manner; as where a perſon who has brought an action in 
one couit, does afterwards ſue the ſame defendant, for the very (e) F. Cor. 
ſame cauſe, in another court, while the firſt action is ſtill de- 2 3. 
pending, in which caſe the defendant ſeems to have an election aa 
either to move for an attachment, (a) or to bring an action (6) Sav. 14. 
on the caſe for ſuch a vexatious proceeding againſt him. (5) H. 7. 6. 45. 
Sect. 42. Fourthly, Making uſe of fuch proceſs any other (e) Hobart 264. 
way to ſcrve the purpoſes of oppreſſion or injuſtice; as where . * * 2 
(6) one arreſts another at my ſuir, without my privity, in NY MER Ns 
o. der to make ſome undue advantage of him, &. (4) 
(4) Or where wo people put in bail in feigned names, S rauge 384. Or where, on a rule for « 
ſpecial jury, one party ſtrike out all the hundre2ors, and then at the trial challenge the array on that 


defect Strange 593. Ld Raviond 1364. Sed vide 1001. ee alſo Andr. 275.—8 Modern 245. 
Or for arreſting the plaintiffs while attending arvitration under a rule of court on purpoſe to prejudice 


his cauſe, 2 Black, 1110. Vie ſup. ſection 37. 


Styles 239 343+ 


Sef. 43. As to the ſixth particular, viz, Where perſons 
are puniſhable in the manner above mentioned for forging of 
writs, and other deceits of the like kind, tending to impoſe on 
the court, Nothing can be more frequent than to proceed in 
ſuch manner for offences of this kind, as for altering (4) the (4) Dyer a4r, 


teſte of writs, or for filling (e) them up after they are ſealed, ()s ſd a 


or (/) for bringing groundleſs actions, in order to intitle the (% oyer 243. 
parties to the privilege of the court, or for getting (g) judg- B Privilege 43, 
ment in ejectment, by affidavit of the ſervice of a declaration (8) 5 Mod. 16, 
on one who was procured to perſonate the tenant, or for any 3“ 

ſuch like practices. 


Tur operation of an attachment is to bring the party perſonally before the court, He is then 
permitted to enter into a recognizance with two ſureties, in ſurh ſun as the court ſhall direct, to 
appear and make anſwer, upon oath, to ſuch interrogatories as ſhi be exhibited againſt hm. Bar- 
nard K B. 58, After the interrogatories are filed, and not before, the party may confeſs the 
contempt, unleſs in the caſe of a reſcue, or for coatempt in the face of the court, 1 Black, 649, 
and ſubmit to the mercy of the court, 1 Black 6, Otherwiſe examinations are taken thereon, and 
reſerred to the maſter of the crown office to make his report. B. R. KH. 23. But the party is nit 
obl-ged to anſwer any interrogatories tending to convict him of any other offence, Strange 444. or 
which may ſubject him to a penalty, B. R. H. 239. Upon theſe examiaations the maſter is to make 
his report, and the party 1s then, and not before, either acquitted of the charge, or adjudged in con- 
tempt, B. R. H. 23. and in the latter caſe, is cither immediately ſentenced or committed to the 
marihal, unleſs the court wave giving judgment, and order the recognilance to be diſcharged, 3 Burr, 
1256, or the Attorney General content that he may continue upon the recogniſaace to appear, under 
a rule of court, at ſome future time, 2 Burrow 797. 

N. B. The maſter's report cannot be moved for the laſt day of term, unleſs upon extraordinary 
ceaſes, without permiſſicn of the court, 1 Black, 311. ſuch as in attachments for non-paymect of 
cots, or not returnirg a writ, 1 Burrow 6 51, Nor will the court grant a day rule to une committed 
tor à contempt, 1 Baraard K. B. 167, 
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1 R. Abr. 536. 


10 C. Eliz. 694, 


1 C. Elis. 805, 


CHAPTER THE TWENTY-THIRD, 
OF APPEAL. 


EFORE weexamine the nature of ſuch proceſs, as is 
grounded on an Appeal, Indictment, or Information, it 


may not be improper, to conſider the nature of each of theſe 
in particular. a 


And firſt of Appeals, of which there are two ſorts,— B 
an innocent perſon —and, By an offender confeſſing bumſelf 
guilty, who is commonly called an Approver. 


Selb. 1. And firſt, Of an appeal by an innocent perſon, 
which is the party's private action ;—proſecuting alſo for the 
crown, in reſpect of the offence againſt the publick, which hz 
may do two ways, —Firſt, By writ—Secondly, By bill, 


Set. 2. As to the writ of appeal, I ſhall only take notice 
in this place, That it is an original iſſuing qut of chancery, 
and returnable in the king's bench only; and for the form of 
it, I ſhall refer the reader to the latter part of this chapter, 
wherein I ſhall endeavour to ſhew for what defects it may be 
abated, $ hay | SLOW: 
$828, 3. Alſo I ſhall refer the Reader to the ſame place, 
for the form of a bill of appeal, and ſhall not here take any 
further notice of it, than by obſerving that it muſt contain 
greater certainty than a writ of appeal, and is in the lieu both 
of the writ and declaration, and ſhewing before what courts, 
and againſt whom it may be proſecuted, | 


Secꝰ. 4. And firſt, there is no doubt (a) but that any ap- 
peal may be ſued by bill in the king's bench againſt any per- 
ſon in cuſlodia mareſchalli, either by an actual commitment, or 
by having bail filed for him in that court; but (6) not againſt 
one who is mainpriſed de die in diem, for that ſuch an ane can- 
not be ſaid to be in cuſſodia mareſchalli, And it hath been re- 
ſolved, (c) That if the appellee be arraigned and tried the 
ſame term, there is no neceflity to file the bill againſt him. 
Alſo (4) it ſeems clear, That if a defendant appear in the ſaid 
court on a void writ of appeal, he may be committed to the 
marſhalſea, and then declared againſt in cu/todia mareſchalli ; 
but where a defendant appears on a writ not void, but void- 
able only, as for the want of an addition, &c. it was once (e) 
holden, That he could not be committed, nor declared againſt 

%% % FO 
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:2 mareſcballi; but ought to be diſcharged. But the 
og — ſeems to be _ ſettled in the caſe of Reeves 
(a) againſt Trundal, who appearing in the court on a writ of (e) Pat. 3. 
appeal of death, demanded oyer of the writ, and pleaded in _ _ 
abatement the want of an addition; and thereupon the court teen Smith 
abated the writ, and ſuffered him to be arraigned by bill in and Bowen, 
cuſtodia mareſchalli And ſurely this cannot but ſeem more Mich, 7 Anngy 
reaſonable than to ſuffer a priſoner under ſo heavy an accuſa= 
tion, to which he is till liable, to go at large without a trial; 
neither do I find any reaſon given why a priſoner appearing 
on a voidable writ, ſhould hays a greater advantage than on a 

id one, | 

Sect. 5. Secondly, It is holden, that an appeal may be Keilwood 2513 
commenced before juſtices in eyre, which, as I ſuppoſe, muſt | 
be intended of an appeal by bill, for that all writs of appeal 
muſt be returnable in the king's bench, | 

Set. 6. Thirdly, Alſo it ſeems clearly to follow, from the 2 lai. 475. a9 
purport of the ſtatute of Weſtminſter 2, c. 29. That bills of 
appeal may be commenced and determined before juſtices, 
ſpecially affigned, in ſpecial caſes, and for certain cauſes, to 
hear and determine them. 

Sect. 7. Fourthly, It is certain, (5) that commiſſioners of (5) B. App. rx; 
gaol- delivery may receive a bill of appeal againſt any priſoner 0. 
of the gaol which they are authoriſed to deliver. Alſo it is Sp. G. 64 
generally holden, That they may receive ſuch a bill againſt a Summary 179. 
perſon who has been let to bail by them, but not againſt one He 33. 
who has been let to mainpriſe. And it hath been reſolved, 
That if part of the accomplices to the ſame felony be in the 
priſon which ſuch juſtices are to deliver, and the others be not 
in it, the juſtices ſhall receive an appeal againſt them all, 
which, after the trial of thoſe that are in the priſon, ſhall be 
removed into the king's bench, where the others ſhall be pro» 
peeded againſt, But theſe three laſt points, having been al- 
ready more largely conſidered, chap. 6. ſect. 5. I ſhall refer the 
Reader to what is there ſaid concerning them. 

Set, 8. Fifthly, It ſeems to follow, from the purport of vide ſop. f. 28, 
the ſtatutes which have been generally conſtrued to authoriſe 29, 30. 
Juſtices of aſſize to deliver gaols without any ſpecial commiſ- ada 
ſion of gaol-delivery, that they may receive bills of appeal in 
the ſame manner as commiſſioners of gaol-delivery may. 

Sect. 9. Sixthly, It ſeems to be holden in Fitzherbert's 
abridgment, (c) That juſtices of peace have power to receive (e) Corone 85. 
appeals by virtue of 34 Edw. 3. c. 1. which enacts, That Se ID 0. 
they ſhall hear and determine all manner of felonies and treſ- 2 lag. 420. 
paſſes in the ſame county, &c. But there is much greater Summary 179. 
authority (4) for the contrary opinion; and the caſe in the (.) * 70 
— book, in the abridgment whereof the ſaid opinion of Fitz- (:) 44 Es. 3. 
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ay . . (e) 44 Ed. 3 44+ 
rbert is inſinuated, is plainly miſtaken, for that it makes no See B. App. 1. 


manner of mention of juſtices of peace, but only of juſtices þ 
1 gaol= 
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gaol-deliveryz to Which may be added, That the above- men- 
tioned ſtatute of 34 Edw, 3. c. 1. which empowers juſtices of 
peace to hear and determine felonies, &c, is expreſs, That 
they ſhall have power ſo to do at the king's ſuit, which muſt 
be eicher taken to exclude the ſuit of the party, or to ſignify 
little or nothing, 

$22. 10. Seventhly, It is certain, That an appeal may be 


a) See e. 9. 

. 39, 40, 4 commenced (a) by bill before the ſheriff and coroner, and re- 
1 moved (b) from them into the king's bench, by certiorari, as 
1 42. hath been more fully ſhewn, chapter the ninth, 


(i) Where an appeal is edmmenced in the coort below, and removed into the king's beneb, the ap- 
pellee is to be arraigned de nove, on the ſame bill of appeal, and it is not neceſſary to exhibir s new 
bill againſt bim in ciſladia mareſchalli; and if the appellant will not appear to proſecute his appeal, the 
appellee mav ſue out a ſcire facias reciting the whole matter, warning him to appear at a cer ain 
day; and if he make default, the court on demand will nonſuit him; but the appellant may appear 


gratis, and proſecute without any ſcire facias, Carth, 394. 595. Skin, 670. Bac, Abt. 126, 


{9 Sum, 180, 
P. C. 65. 
I Inſt, 74. 

Vige int. ſ. 28. 


(4) S. P. c. 65, 
1 Inſt. 74. 

13 H. 4. 5. 
(e) 4 Ioſt. 156, 


1 Inff. 74. 391. 
Sup, c. 4. ſ. 10. 


and c. 4. of this 
book, ſ. 10. and 
1 Inſt. 391, 
(g) See e. 4. ſ. 8. 
Hutton 3. 

1 Iaſt. 74. 


65S. P. C. 6s, 
y Int, 74. 
B.1.c, 31, J. 11. 


Sec. 11. Eighthly, It ſeems to be agreed, (c) That an ap- 
peal by the courſe of the civil law, in nature of a bill of ap- 
peal by the common law, may be ſued before the conſtable . 
and marſhal for fome felonies done ont of the realm, in rela- 
tion whereunto it is enacted by 1 Hen. 4. c. 14. as followeth, 
« For inany great inconveniences and miſchiefs that often 
% have happened by many appeals made within the realm be- 
& fore this time, it is ordained from henceforth, that all appeals 
© to be made of things done within the realm, ſhall be tried 
“ and determined by the good laws of the realm: And that 
& all appeals to be made of things done out of the realm, ſhall 
e be tried and determined before the conſtable and marſhal of 
„ England for the time being.” | 

$:4, 12. In the conſtruQtion of this ſtatute, it ſeems to 
have, been agreed, (d) That if any of the king's ſubjects kill 
any other of his ſubjeAs in any foreign realm, the wife or 
heir of the deceaſed may have an appeal of his death, before 
the conſtable and marſhal, who ſhall proceed according to the 
civil (e) law, and give ſentence by the teſtimony of witneſſes 
or combat: From whence it follows, (7) That no ſuch ſen- 
tence can corrupt the blood of the appellee, for that ſuch cor- 
ruption can only be cauſed by a' judgment by courſe of the 
common law. Alſo (g) it ſeems to be clear, That no ſuch 
appeal can be proſecuted before the marſhal alone without 2 
conſtable, 

Sec. 13. It hath been holden, (4) That if a man die in 
England, of a wound given him in a foreign realm, he may be 
appealed by the intent of this ſtatute, before the conſtable and 
marſhal, for that it is certain, That he cannot be tried by the 


common law, and it cannot be thought the meaning of the 


ſtatute in reſtraining the civil law, in caſes within the conuſ- 
ance of the common, to reſtrain it alſo in caſes which the 


common law bad nothing to do with, and which were properly 
| | cogniſable 


Ch. 23. er PP E AL. | 235 


copniſable by the eivil law, and by that only; for the only 
cy of hich? a conſtruction would be to cauſe a failure 
juſti 8 > | ? 2 5 Va 
; Set 14. It is farther enacted by the faid ſtatute of 1 Hen. 
4. c. 14. That no appeals be from thencefotth made, ot. in 
6 any wiſe purſued in parliament, in any time to come.“ 
But now by the 2 Geo. 2. ©. 21. the offender may be indiQed or appealed in the county where 
either the death ot the wound ſhall happen. | . 4 | 


APPEALS, conſidered as to the matter of them, are of two 
kinds, viz, Not capital; and, Capital. | 


Sea, 15. Or thoſe not capital, there were anciently ſeve- Flety, e. 41. 
ral kinds, as appeals de pace, de plagis, and de impriſonaments, Bro 1. 3. 
as well as appeals of mayhem. But the former of theſe having 4 lat. 183. 
been out of uſe, and turned to actions of treſpaſs, for theſe 1 Inf. 196, 
many hundred years, I ſhall only conſider the nature of an 
appeal of maybem, | 


For the better underſtanding whereof I ſhall endeavour to 
ſhew, Firſt, Of what maybems it lies, Secondly, What ought 
to be the form of the writ, bill, and declaration, Thirdly, 
What defence may be made by the appellee. Fourthly, How, 
the mazhem ſhall be tried, and where the trial, ſhall be 


peremptory. 


Seck. 16. As to the firſt point, viz, Of what maybems an 
appeal lies ; I ſhall take it for granted, That notwithſtanding 
every (a) hurt whatſoever done to a man's body, whereby he is (a) See B. x; 
leſs able in fighting, may perhaps, properly enough, in a © 44 
large ſenſe, be called a mayhem, and a) will certainly ſubject () Jones 20g; 
the perſon who occaſioned it to the payment of damages in an Hubart 144. 
action of treſpals by the party grieved, whether it were malici- 
ous, or happened through accident or miſadventure; yet (c) (c) 13 H. 7. 14, : 
an appeal of mayhem cannot be maintained for any ſuch hurt, | 
unleſs it were accompanied with ſome evil intention in the 
| perſon who cauſed it; for ſurely the law, in requiring that the 
word felony be made uſe of in every ſuch appeal (as will be 
more fully ſhewn under the next point), cannot imply leſs 
than that the fact muſt be attended with ſome odious circum- 
ſtances, Yet it ſeems clear, That if a man ſtriking another 
with ſuch an evil intent, as would ſubject him to an appeal of 
mayhem, if the perſon truck at ſhould be maimed, ſhall hap- | 
pen to miſs him, and ſtrike a third perſon, and maim him, (% B. App.157; 
he is liable (4) to an appeal of maybem at his ſuit, whether he 23.7% 714. 


had any kind of ill will againſt him or not. 5 a * 


Sect. 17. As to the ſecond point, vis. What ought to be 
the form of the writ, bill, and declaration; I ſhall only take 
notice 


\ 


_ - 00. 4227-4 MAha 
(a) 1 Inft, 126, notice in this place, Fi, That the word maybemiauit (9) is fo 


neceſſary in every ſuch writ, bill, and declaration, that it can 
be ſupplied by no other word of the like ſenſe, nor by any cit- 
cumlocution whatſoever. \ 


(5) x Toft. 2275. , Seet. 18. Secondly, That in every ſych writ, bill, & os 


B. App. 72. 86. claration, the maybem muſt (5) be laid to have been done 


. felonice, and yet the defendant is not at this day ſubject to the 
4 ſe. z. Joſs of member from ſuch an appeal, as anciently (c) he was, 
x Inft, 127. in which reſpect the law ſeems to have required the uſe of the 
Pulton 17. word felonice. 

(4) 41Aflizer6, Se. 19. Thirdly, (4) That it is in the election of the 
- 2 plaintiff to declare againſt him who actually gave the wound, 
F. Cor. 11. 223, as the principal offender, and againſt thoſe who abetted him, ag 


3. P. C. 44. acceſſaries; or elſe to declare againſt them all as principals, 
B Appeal 60. 154. F. Cor. 60. 110. 


Sec. 20. Fourthly, That if a man bring a writ of appeal 

f mayhem, and count of battery, he abates the writ, becauſe 

e writ ſuppoſes no battery, and therefore is not purſued by 

(e) Coke's Ent, ſuch a declaration as it ought to be. But for other particulars 


Fan 4, 46. IElating to the form of appeals, I ſhall refer the reader to the 


* 45:46 hooks (e) of entries, 


Sec. 21. As to the third point, viz. What defence may be 

made þy the appellee; being able to find little or nothing par- 

ticular concerning pleas in abatement by ſuch an appellee, I 

ſhall refer the reader ſor that matter to what is ſaid con- 

cerning pleas in abatement of appeals in general, in the 

Jatter part of this chapter, and only take notice in this place 

of the following particulars. —-Firſt, Where a recovery in an- 

other action may be pleaded in bar of an appeal of mayhem. 

Secondly, Where and in what manner ſon aſſault demeſne, and 

other matters of the like nature may be ſo pleaded. — Thirdly, 

(01 Toft. Whether an arbitrament, or an accord with ſatisfaction, ma 
Vide 48. Ee. 3. be ſo pleaded, —Fourthly, What kind of releaſe may be ſo 
_ pleaded. —Fifthly, Where a nonſuit in a former action.—Sixth- 
7. Ley, 36. ly, That (7) an appellee cannot wage his law, 


$:4. 22. As to the firſt of theſe particulars, vis, Where 

a recovery in another ation may be pleaded in bar of an ap- 

peal of mayhem; It ſeems clear, That notwithſtanding a re- 

(eh 22 Afize $2 covery (g) in an appeal of mayhem cannot be pleaded in bar 
F. Cor, 210, of an action of treſpaſs for the battery with which the may- 
__ hem was accompanied, becauſe (5) in ſuch an appeal the may- 
. Aon 2h. hem only is conſidered diſtinct from the battery: yet (i) a re- 
(2)B, Ap. é Covery in an action of treſpaſs, for an aſſault, battery, and 


| Win wounding, may be pleaded in bar of an appeal of mayhem, 


319. appearing by proper averments to be brought for the ſame 
4+ Aſſize 33 treſpaſs; for it ſhall be intended that the jury in giving da- 
mages for the wounding, included the maim, and no man 
be liable to double vexation for one and the ſame thing; * 
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in ſuch 4 caſe if the appellee ſhall make it appear, by 4 (-) 1 Leon. 318, 
n epi, that N hath, been occaſioned ſince 39% - 
the verdict in the action of treſpaſs, by ſome ſubſequent morti- 

fication, dryneſs or ſhrioking of the part, by teaſon of tho 

wound, perhaps he may avoid ſuch plea by ſuch ſpecial matter; 

but the court will not intend it unleſs it be ſpecially ſhewn, 


f 


Sec. 23. As to the ſecond particular, via. Where, and 

in what manner ſen aſſault demeſne, and other matters of the 

like nature, may be pleaded in bar of an appeal of mayhem; 

It ſeems clear, that it is a good plea in bar of ſuch an appeal, 

That (5) the plaintiff firſt aſſaulted the defendant, and would (/ R. Ab. 
have beaten and killed him, unleſs he had defended himſelf 547+... 
againſt him, &c, Or that (c) the plaintiff firſt aſſaulted the (c) 1 
defendant, who fled from place to place, till he was reduced 112. | 
to a neceſſity of fighting, &c. And in ſome books (4) it ſeems 357% 3: 4%. | 
to be holden in general, That ſon aſſault demeſne may be (.a. 23. 
pleaded in bar of any ſuch appeal without any ſuch ſpecial cir- (4) 27 Ed. 3. 
cumſtances in favour of the defendant ; Yet how far a trifling <p Ra 
aſſault may juſtify a grievous mayhem, as the cutting off of F. Cor. 142. 

a leg or hand, &c. unleſs' it happened accidentally in the 1 Keb. gaz. 
ſcuffle, without any barbarous intention, may well deſerye to * Sid. 246. 

be conſidered. However (e) it ſeems clear, That if the main 3 
in the declaration be laid in A. and the defendant juſtify the i, I 
ſame maim, by reaſon of an aſſault made upon him by the B. Trav, 27g. 
plaintiff in B. he needs not traverſe the maiming of the plaintiff | 
in A. or in any other place, for it is apparent, that the ſame 

maim could not be given but in one and the ſame place, and 

therefore being juſtified in any one place it is well anſwered. 

Alſo it ſeems (f) clear, That a man cannot juſtify the maim- 4 
ing another in defence of his poſſeſſions, but only in the de- 2 2 
fence of his perſon. Alſo it is certain, (g) That a defendant 2 I»#. 316. 
cannot give in evidence on the general iſſue, that the plaintiff (e) 2 Inſt, 2824 
firſt aſſaulted him, but muſt ſpecially plead it. ny 


Se. 24. As to the third particular, vizz> Where an arbi- 

trament, or accord with ſatisfaction, may be pleaded in bar of 

an appeal of mayhem ; it clearly ſeems to be admitted in the 

pleadings (5) in ſome books, and is ſaid (i) to have been ad- (0 33 H. 6 
Judged in a roll, not printed, That notwithſtanding every — TATTOO 
ſuch appeal much ſuppoſe the fact to have been done feloni- 5 H. 7. 1. 
ouſly, yet inaſmuch as at this day it ſubjects not the appellee We 63. 
to the loſs of member, but only to damages, &c. as an aQion (;) g Ce 78, 
of treſpaſs doth, it may be well barred either by arbitrament, 

or an accord with ſatisfaction executed. 


Seft. 25. As to the fourth particular, viz, What kind 
of releaſe may be pleaded in bar of an appeal of mayhem); 
there can be no doubt, but that a releaſe of a'l manner of 


appeals, ' 
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(r. 68. gen. ®Ppeals,, (a) or. 3 releaſe of all manner of actions, or a re- 
0 


4) Lit, ſe, leaſe of all manner of demands, (5) might always be pleaded 
508, in bar of ſuch an appeal; and that a releaſe of all manner of 
ce) Inft, 289, actions (c) perſonal may alſo be pleaded in bar of it at this 
day, becauſe the e ſhall recover in it nothing but 
damages; but while it ſubjected the appellee to the loſs of 

x Inft, 2359, member, it ſeems queſtionable, whether it could be barred by 
a releaſe of ations perſonal, becauſe it ſeems to have been 


then eſteemed an action of a higher nature, and not properly 


to come under the notion of a perſonal action. | 
Sec. 26. As to the fifth particular, viz. Where a non- 


ſiit in a former action may be pleaded in bar of an appeal of 
(4)43 Afßze 39. mayhem ; It ſeems clear, (d) That a nonſuit in any 

* 4 775. peal, after the plaintiff hath appeared to it, may be pleaded in 
F. Cor. 24. bar of any other. Allo. (e) it ſeems to have been adjudged, 
(43 9 39. That it may alſo be pleaded in bar of an action of 
AP. 138. treſpaſs Len for the ſame maim, and alſo for the bat- 
tery with which it was accompanied ; yet, howſoever the 
law may ſtand in relation to this matter, if ſuch action 
be brought for the battery only, without mentioning the 
mayhem, I fee not how it can be barred by ſuch a nonſuit, 
. becauſe it is generally holden, That in an appeal of mayhem 
B. App.. no conſideration 1 can be had of the battery, but only of the 
Vide ke. d. mayhem; and if ſo, it ſeems frange, that a nonſuit in ſuch 
22. an appeal ſhould bar an action of a different nature, brought 
for a matter which the appeal had nothing to do with, How- 
(e) B. App. 138. ever (g) it ſeems clear, That a nonſuit in an action of treſ- 
F, Ley 36, paſs is no bar of an appeal of mayhem. Alſol take it fog granted, 
That a nonſuit in an appeal of mayhem, before the plaintiff 
(5) x Int, 139. bath appeared to it, is not (h) a bar of any other appeal or 
action, becauſe the writ, for what appears tothe contrary, might 

be purchaſed by a ſtranger, in the name of the plaintiff. 


Het. 27. As to the fourth point, viz. How the mayhem 

ſhall be tried, and where the trial ſhall be peremptory ; T here 

(i) 28 Affze 5, is no (i) doubt but that if the defendant put it in iſſue, whether 
8 H. 4. 2. the plaintiff were maimed or not, and pray that the part which 


. 


2 R. Abr. 578, was hurt be viewed by the court, in order to have it adjudged 


on ſuch view, whether there be any mayhem or not, the 

coutt may take a view of the part, and on ſuch view deter- 

| mine the matter ; or if there remain a doubt upon the view, 

(0 28 Aff. 5. may (4) award a writ to the ſheriff to return ſome able phy- 
A ſicians and ſurgeons, for the better information of the court. 
(6 3 on But it ſeems, that the court cannot proceed to ſuch a trial by 
21, H. 7.33. their view, unleſs the defendant pray it: And in ſuch caſe it 
21 He 7-40 ſeems, (!) That they are not bound to try it in ſuch manner, 
6% 22 aft ts, but may order a trial by a jury, at which it is ſaid, (m) That 


m]) 22 Al. 82. | . 
4c 21 l. 2. they may, if they think fit, order that the jury ſhall have a view 


op -+ of the wound; And becauſe the court has ſuch a diſeretion- 
; : = 


uch ap- 
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power in relation to ſuch view, it hath been re- 


a . 

hat the plaintiff in the appeal muſt appear in pro- 
— 2 — not — attorney, becauſe that would put che 
view out of the power of the court. And it ſeems to be 
agreed, (b) That an adjudication made upon ſuch view is per- 

| d concluſive to each party. F . a 

geg. 28. le ſeems to be holden, That the defendant, in an 
appeal of maim, may in ſome caſes wage battle; but I find no 


inftance in which battle hath been actually waged in ſuch an 


appeal. 


Of capital appeals there 
and, of Felony. 


Sec. 29. And firſt of appeals of treaſon, which, as it is 
ſaid, (e) might be ſued anciently not only before the parliament, 
but alſo before other courts of common law, as well as before the 
conſtable and marſhal, and were determinable by battel, verdict, or 
otherwiſe, according to the courſe of the ſeveral courts before 
which they were commenced. But it is certain, that ſuch appeals 
before the parliament are taken away by 1 Hen, 4. c. 14. ſet 
forth more at large in the fourteenth. ſection of this chapter. 
But I do not ſee any reaſon why appeals of treaſon, done in the 
realm, before other courts of common law, which had before 
Juriſdiction thereof, ſhould be conftrued to be taken away by 
that ſtatute, which by ordaining, ** That appeal, of things 
% done within the realm, ſhall be tried and determined by the 
% good laws of the realm,” cannot be intended to reſtrain 
any appeal determinable wholly by thoſe laws, as all the 
_ appeals before the courts of common law ſeem always to 
have been. However, ſince there has been no inſtance of an 
ſuch appeal, before any court of common law, either ſince the 
making of the ſaid ſtatute, nor for many years before, the law 
relating to ſuch appeals ſeems wholly obſolete at this day. 
(2) But as for appeals before the conſtable and marſhal, of 
treaſons done out of the realm, is ſeems clear, that the law 
in relation to them is ſtill in force, as it always hath been; 
for the (aid ſtatute of 1 Hen. 4. c. 14. by ordaining, „ That 
<*« appeals of things done out the realm, ſhall be tried and 
determined before the conſtable and marſhal,” ſeems clearly 
rather to affirm than weaken their juriſdiction in relation to 
ſuch treaſons. Alſo it hath been adjudged, that the ſtatutes 
which ordain, That treaſons done out of the realm ſhall be 
tried in the king's bench, &c. do not take away the juriſdic- 
tion of the conſtable and marſhal, in relation to appeals of 
ſuch treaſons ; as hath been more fully ſhewn chap, 4. ſect. 
10. And agreeable hereto, an appeal of treaſon, ſuppoſed to 
have been committed beyond ſea, was actually commenced in 
the ſeventh year of the reign of king Chatles the firſt, by Do- 
nald Lord = againſt David Ramſey, eſq; before the con- 
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(a) 2 Iaſt. 373. 
(5) 6 H. 7. 1. 
28 Aſſize 5. 
21 H. 7. 33. 
37 Aſſize 9. 

26 Aſſize 32. 


are two kinds, vi. Of Treaſon 


(c) 3 Inſt. 132. 
Bract. 118, 119, 
Fleta I. 1. c. 81. 
S. P. C. 78. 
Con. , 

B. Appeal 45. 

1 Hale 349. 

2 Hale 150.“ 


(2) Appeals of 
treaſon in the 
common law 


Y courts ſeem to 


de taken away 
by g Edw. 3. e. 
9. and 25 Edw, 
3 c. 4. by which 
none ſhall be 
put to anſwer 
except by in - 
dictment or pre- 
ſentment. 


1 Hale 319. 


4 Inſt. 124. 
Summary 180. 
ſcems contrary, 


Ruſhworth's 
Collect, Part 
2 val, 1. 
from fol, 112, 
to 128, 


ſtable and marſhal, who, for want of ſufficient proof to cleat 
the truth of the accuſation, actually awarded, That a duel 


mould be fought between the ſaid appellant and appellee, fot 
the final determination of the matter; 


Of appeals of felony there are four principal kinds. Firſty 
Of Death.—Secondly, Of Larceny; —Thirdly, Of Rape, 
Fourthly, Of Arſon. 


But before I examine the nature of each of theſe in particu« 
lar, I ſhall premiſe ſome things in general concerning what 


perſons ate capable of bringing them. 


(s) Moor 4a6t, 
ummary 183, 
184. 

Keilw, 120. 
S. P. C. 60. 
See the books 
under cited. 


Con. 45 Ed. Jo 


25. 
41 Aſſige 14. 
(5) 27 H. 8. 11. 
Keil wood 120. 
S. P. C. 60. 
Summary 183. 
Smith and 
Bowen, 
M, 7 Anne. 
2 Inſt. 320. 
(c) 32 Aſſ. 8. 
Dyer 137. 
11 H. 4. 94. 
13 Aſſize 10. 
27 Ed. 4 2. 
B. App. 116. 
; 'F, Age 573 83, 
21 Aſſize 4. 
27 Ed. 3. 83. 


21 Ed, 3. 23. 


(4) 27 H. 8. 11. 
le) Noy 88. 
Latch 173. 
(F) Noy 88. 
Latch 173. 

(2) R. A. 288. 
Stvle 456. 
Salkeld 176, 


177 


6 Co Lit. 25 

a Inſt. 68. 

F. Corone 357. 

S. P. C. 60. 
Summary 184. 


(i) Summary 


183. 
S. P. C. 60. 98. 
(k) 11 Aſl. 27. 


$22. 30. Firſt, That (a) the infaricy, old age, or other im- 
becility of the plaintiff, is no good objection againſt his bring - 
ing an appeal, though it take from the defendant the benefit of 
waging battle, and in that reſpect put him in a worſe condi- 
tion than he would be in, if the appeal were brought by a per- 
ſon capable of fighting; for inaſmuch as the defendant has 
proper means for his acquittal, by putting himſelf upon a trial 
by his country, and the imbecility of the plaintiff is wholly 
owing to the act of God, and no ways leſſens the injury com- 
plained of by him, it is not reaſonable he ſhould ſuffer any diſad- 
vantage from it, And agreeably hereto it ſeems to have been 
ſettled, . (5) of late times, contrary to the numerous authorities 
(c) in the old books, That the parol ſhall not demur in an 
appeal for the nonage of the plaintiff, Yet it is certain,” (a) 
That an infant — proſecute ſuch ſuit by a guardian; and it 
is ſaid, (e) That he ſhall be nonſuited for the non-appearance 
of ſuch guardian, upon demand, at any day whereon he is de- 
mandable, notwithſtanding an allegation that he was not able 
to come by reaſon of ſickneſs, or other ſuch like excuſe, And 
there (/) is a caſe wherein the court refuſed to inlarge the day 
of ſuch guardian's appearance upon a ſurmiſe of his ſickneſs. 
But notwithſtanding the guardian be ſo neceſſary in the proſe- 
cution of ſuch a ſuit, yet if the infant come into court, and 
ſay he will relinquiſh it, and yet the guardian will proſecute 
it; the court may, (g) in diſcretion, diſcharge ſuch guardian, 
and aſſign another, for it is not reaſonable that an infant be 
bound to continue a ſuit againſt his will, which demands no+ 
thing but revenge, and will be chargeable to him. | 

Sea. 31. Secondly, (5) That a woman may ſue any othet 
appeal except that of the death of an anceſtor; for that the 
ſtatute of Magna Charta, 34, which ordains, That no man 
& ſhall be impriſoned on the appeal of a woman, for the death 
of any one but her own huſband,” reſtrains not any other 
appeal whatſoever, _ 

| $e8, 32, Thirdly, That an ideot, (i) of perſon born deaf 
and dumb, or one attainted (4) of treaſon or felony, ot — 
: guy? 
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out-lawed (a) in a perſonal action (fo long as ſuch attainder (-) 17 Aſßee 26, 


or outlawry continues in force) cannot bring any appeal what- 
ſoever. 


AND now I am more particularly to conſider the nature of 
an appeal of death in particular, For the better underſtanding 
whereof, | ſhall examine the following points, —Firſt, With- 
in what time, it muſt be brought. —Secondly, In what coun» 
ty.—Thirdly, By whom. 


8:2. 33. As to the firſt point, vizz Within what time 
an appeal of death muſt he brought, it is enacted by the ſta- 
tute of Glouceſter, chap. 9. That an appeal, (b) which from 
the purport of the whole ſtatute hath been conſtrued (5) to be 
meant only of an appeal of death, “ ſhall ſtand in effect, and 
« ſhall not be abated for default of freſh ſuit, if the party 
4 ſhall ſue within the year (c) and the day after the deed 
&« done.” And it hath been holden, (4) That the computa- 
tion of ſuch year and day is to be made from the time of the 
wound which occaſioned the death, and not from the time of 
the death; and this opinion ſeems ſomewhat to be favoured by 
the letter of the ſtatute, which is, „That the party ſhall ſue 
« within the year and day after the deed done,” but no deed is 
done at the time of the death, but at the time of the wound; 

et the contrary opinion is ſettled (e) to be law, and is cer- 
ainly moſt agreeable to the intent of the ſtatute, the plain im- 
port whereot ſeems to be, That the appellant ſhall not be 
adjudged to have made default of freſh ſuit, unleſs he have been 
negligent a year and day; but negligent he could not be as 
to the bringing an appeal before the party was actually dead, 
becauſe till then no appeal lay. And agreeably hereto it ſeems 
alſo to be ſettled, (/) That if a perſon become acceſſary after 
the death, by receiving the offender, an appeal lies againſt him 
at any time within the year and day after ſuch receipt, 'becauſe 
till then the appellant could not poſſibly be guilty of any negli - 
gence as to the bringing of an appeal againſt the receiver. 
Alſo if an appeal had been abated by the demiſe of the king, 
before 1 Edw. 6. c. 7. (by which this miſchief is provided 
againſt), it ſeems (g) clear, That the appellant might have 
ſued a re-attachment againſt the appellee, within the year and 
day after ſuch demiſe, for that he was in no default, and 
otherwiſe would have been without remedy, 

Seer. 34. It ſeems, That the year and day in any of the 
caſes above mentioned, are to be computed from the beginning of 
the day, on which the death, or receipt, &c. happened, and 
not from the preciſe minute, or hour, becauſe regularly the 


Vol. II. 


law makes no fraction of a day 2 therefore (ö) if the ©** 


B. App. 118. 


146. 
F. Utlag. 47. 


(3) 3. Pp. C. 6a. 
Iatra ſect. 48. 


(0 B. App. 37. 
22 Ed. 4 9. 
(4) 8. F. C. 63. 


(e) 4 Co. 48. 
2 Inſt. 4329s 


4 inſt. 53. 
1 Hale 427. 


(f) 26 AM, 25. 


3 lat. 53. 
8. P. C. 63. 


2 Inſt, 320. 


) 3 H. 7. 10. 

App · 81. 
10 Ed. 4 13. 4 
F. Re attach. 8, 
7 Co. 30» 


Vide gCa. 1. 
© tte be 
253. 


3 loft. $34 


242 ane is 
party die at any time the firſt day of 5 January, the year ſhall 
ed the firſt day of January following. | 


” Sec. 35. As to the ſecond point, viz. In what county an 
appeal of death muſt be brought; I ſhall take it for granted, 

(% 18 Ed 3 32. That it is a local (a) action, and conſequently cannot be 
: = SK, brought in a foreign county. But if a perſon happen to die 
Dyer 18 Ke. in one county of a wound received in another, it is ſaid, (5) 
(4) 2 Hale 163. That the appellant had by the common law, his election to 
: —_ g. bring his appeal in either county, and that in every ſuch caſe 
F. > 4. 30 60. the trial ought (c) to be at the bar, and by a jury returned (4) 
But the pream- from the body of each of thoſe counties. But ſince the mak- 
3 3 ing of 2 & 3 Edw. 6. c. 24. by which it is enacted, That 
contrary. in ſuch caſes, the party to whom appeal of murder ſhall 
9 Dyer 46. de given by the law, may commence, take, and ſue appeal 
. 1% of murder in the ſame county where the perſon feloniouſly 
Dyer 46, <« ſtricken, or poiſoned, ſhall die, &c.” I take it for granted, 

I That ſuch'an appeal in the county wherein the party died, 

Vide 2 Geo. 2. may be tiied by a jury of ſuch county without the joinder of 


2885 any other. 


I ſhall not in this place examine in what county acceſſaries 
to murder are to be appealed or tried, but ſhall refer the con- 
ſideration thereof to the chapter concerning the arraignment 
of the principal and acceſſary. 


As To the third point, viz. By whom an appeal of 
death is to be brought; I ſhall endeavour to ſhew—- 
Where it may be brought by a wife;—and, Where by an 
heir, 


Vide infra ſet, Sec. 36. As to an appeal by a wife, the following particu- 
59 & bo. lars ſeem moſt obſervable. —Firſt, She muſt be able to prove, 

not only that ſhe was wholly innocent herſelf of the death 

complained of, but alſo that ſhe was the lawful wife of the de- 

ceaſed, at the time of his death; for it ſeems to be clearly 
(„ Int, 68, ſettled, () That n'unques accouple in loial matrimonie is a good 
28 Ed. 3.91. plea in ſuch an appezl, and triable by the biſhop's certificate, 
— 8 3: % who, if the marriage were unlawful, by reaſon of a precontract 
11 H. 4. da or conſanguinity, or otherwiſe, ought to certify againſt the 
S. Pl. 59, appellant. Alſo it is laid down as arule in the old books, (/ 
Sommern 181. That a wife may bave an appeal of the death of her huſband 
(f) nd. I. 4. inter brachia ſua interfetli & non aliter. By which words, inter 
0. 29. brachia ſua, according to Sir Edward Coke, (g) it is to be un- 
5. FP. C. % detttood. That the deceaſed bad the wife Jawfully in poſſeſ. 
(z)3 lad, 63, ſion at bis death; and if this be the meaning of them, thus 
217. much at leaſt ſeems to follow, That if the huſband were di- 
vorced from the wiſe at his death, though by a voidable ſen- 


tence, 
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tence, ſhe cannot maintain an appeal. Yet it is generally 
botden, That a wife who hath eloped from her huſband may 
| have an appeal of his death, as ſhall be more fully ſhewn in the 
next ſection. And Staunford (a) ſeems to underſtand the im- 
port of the expreſſion above mentioned to be this, That the 
wife ought to. have had the deceaſed in her view, and to have 
been preſent at his death, which is moſt certainly not neceſſary 
at this day. But finding little more ſaid concerning this matter 
in any other modern book, I ſhall leave the farther conſider- 
ation thereof to others. 

Se. 37. Secondly, In ſome caſes a woman may have an 
appeal of the death of her huſband, where ſhe cannot claim 
dower of his lands; as where the huſband was attainted (5) of 
high treaſon at the time of his death ; for after the attainder he 
was ſtill her huſdand as much as before, and () it is the loſs of 
her huſband which is the cauſe of the appeal. Alſo where a 
woman elopes from her huſband, it is ſaid, that ſhe may have 
an appeal (d) of his death, though not a writ of dower; for by 
the common law ſhe might have had both; and the ſtatute of 
Weſtminſter 2. c. 34. which takes from her the latter, leaves 
the other as before. 5 

Sea, 38. Thirdly, If ſuch appellant take another huſband 
either before, or pending the apyeal, ſhe puts (e) an end to it 
for ever; for being given her only from a regard to her widow- 
hood, it cannot but ceaſe when that determines, and being once 
barred, it is barred for ever. And on this ground it ſeems alſo 
to be certain, (7) That if ſhe marry after judgment in appeal, 
ſhe cannot pray execution. However it ſeems clear, That in 
ſuch a caſe the appellee ſhall not (g) be diſcharged without the 
king's pardon : But I do not find it ſettled () what ought to be 
done with the appellee in ſuch a caſe. But thus much ſeems 
to be certain, That the king cannot proceed againſt him by 
way of indictment, becauſe he is attainted already; and there- 
fore it may probably be argued, That the court may award exe- 
cution againſt him, either ex officio, or at leaſt at the demand of 
the king; for otherwiſe he would fave his life by reaſon of the 
attainder by which he is adjudged to loſe it. 


(b) 2 Leon, $3, Vide 21 


Seck. 39. As to the appeal of death dy an heir, the follow- 
ing particulars ſeem moſt remarkable. Firſt, If the deceaſed 
had a wife at the time of his death, and ſuch wife were wholly 
innocent of it, ſhe (i) only, and not the heir, hath a right to 
the appeal; and whether the bring one, or wholly neglect it, 


027 Affe 414 
85 H. 6. 57. : 
Appeal 30s 
F. Corone 21. 
Co. Lit. 33. b. 
7 Co. Calvia's? 
Caſe, T3 b. 
8 59. 
(c) B App. 147. 
(4) B. App. 19s 
1 Inſt. 33. 
S. P. C. 39. Con, 
2 Inſt, 317» 


% "gy 121, 
. . . . 
2 Inſt, bes 
20 H. 6. 43+ 
B. App. 148. 
(/) 11H, 4+ 
48 


B, App. 109, 
112. con. al R. 


(i) Keile. 120. 
Summary 182. 
8. P. C. 89. 
20. 6.43, 
(4) Keilw. 120. 
(/) C. Car. 538, 


and though ſhe die or marry within the year and day, the heir $33- 


cannot bring an appeal; and the reaſon hereof, according to 

rr (4) is this, That the appeal being once out of the 

blood, ſhall not return to it again: Yet (/) if the wife herſelf 

had a ſhare in the guilt, ay heir may have an appeal againſt 
| = 


1 Jones 42g. 

- Eaw, 4 is 
Cor. 

um. — 

. P. C. 39. 
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(a) Dyer co. 
1 Leon. 326. 


/ 


(5027 Ed. 3. 83. 


F. Cor, 322+ 
Summary 182. 
8. F.C. 5. 
27 Allize $5. 
(c) Sum. 182. 
F. Cor. 459+ 

8 P. C. 60. 
(d) F. Cor. 41. 


(e) B. App. 126» 


131. | 
2 Aſſize 3. 


5s P. C. 59. 
Summary 182. 


(e)s. P. 2. 60. 
1 Inſt $. 13. 
20 H. 6. 43 · 

F. Cor. 235. 
But F. Cor. 312. 
ſcems contrary, 


Nen. 144. 
(4)10H, 7. 15. 
B. App. 1 56. 
11 H. us 
1 8. P. * * 
1 50. 39. 


(%% H. 6. 43. 


11 H. 4, 12 
Summa 182. 
B. App. 30 88. 
104. 741. 144. 
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her. But if the petit treaſon be pardoned by the parliament, 
it ſeems, (a) That the heir can bring no appeal; for he can- 
not bring it for the murder only, becauſe the petit treaſon in- 
cluces in it murder and more, and being the greater offencg 
drowns the leſs, and therefore the pardon of it ſeems to pardon 
the murder alſo, 
Sect. 40. Secondly, Every ſuch appellant muſt be heir (5) ge- 
neral to the deceaſed, by the common courſe of the law, unleſs (c) 
the heir genera} had himſelf a ſhare in the guilt, in which caſe the 
next heir ſhall have an appeal againſt him. But a father cannot 
(4) have an appeal of the death of his fon, becauſe he cannot be 
Þis heir. Neither (e) can any one bring an appeal of the death 
of a perſon attainted of treaſon or felony, except his wife, becauſe 
he can have no heir. Neither ſhall a ſpecizl (/) beir, by the cuſ- 
tom of borough Eng'tly, or otherwiſe, have an appeal of the death 
of his anceſtor, becauſe he is not his next general heir; and yet 
be is inheritable to ſuch of his lands to which the cuſtom ex- 
tends, &c. And for the like reaſon, if the deceaſed, at the time 
of his death, had two ſons, the elder whereof is attainted of 
treaſon or felony, neither (g) of them can have an appeal; not 
the elder, becauſe of the attainder ; not the younger, becauſe he 
cannot be heir to his father while he has an elder brother ; who, 
though he be looked upon as dead in law to ſome purpoſes, is 
yet in truth alive, and capable of forfeiting all the privileges be- 
longing to the heir, though not of taking benefit from any of 
them. But notwithſtanding a younger ſon cannot bring an 
appeal of the death of the father, while there is an elder ſon of 
the ſame father living; yet if the eldeſt ſon be by one venter, 
and the middle and younger ſon by another, and the middle fon 
be killed, the youngeft only ſhall have an appeal of his death, 
becauſe he only is his heir, as being of the whole blood with 
him; and therefore, (þ) it is no good plea to an appeal for the 
death of a brother, That the appellant has J. S. an elder brother 
living, without fhewing, that J. S. was of the whole blood to 
the deceaſed, | | | 
$7.41. Thirdly, If an appeal be once commenced by an 
heir, who dies hanging the ſuit, it ſeems to be agreed, (i) by 
almoſt all the books, That no other heir can afterwards proceed 
in ſuch appeal, or commence a new one; for that this is a per- 
ſonal action, given to the heir in reſpet to his immediate re- 


lation to the perſon killed, at the time of his death, and like 


other perſonal actions, ſhall die with the perſon. But ſome (#) 
have holden, That if the firſt heir die within the year and day, 
without commencing an appeal, the next heir may bring one. 
But this is made a doubt by others, () and the generality (n) of 
the books ſeem to favour the contrary opinion, as bcing more 
agreeable to the reaſon of the caſe above-mentioned, and the 
general tenor of the law in relation to appeals, which, in no — 
* | 9 7 » a 
4 
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that I know of, will ſuffer the right of bringing one to be tranſ- 
ferred from one to another; and therefore, as in caſe (a) where 
the deceaſed hath a wife at the time of his death. who dies 
within the year and day, the heir hath no right to an appeal; 
ſo if he have an heir at his death, in whom the right-of the ap- 
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(a) Sup. f. 39, 


peal is veſted, and ſuch heir die within the year and day, it 


ſcems, that no other heir ſhail have an appeal. Vet it is holden, 
(%) by Sir Matthew Hale, and ſome others, * hat if the firſt heir 
get judgment in an appeal of death, and die, his heir may ſue 
execution. But this is doubted of by Sir William Staundford, 


le) and ſeems contrary to. many (4) of the old books, and not 


ealily reconcilable with the reaſon of the caſes above mention 
tioned, But whether in this caſe the court may (e) not award 
execution, either ex officio, or at the demand of the king, may 
deſerve to be conſidered, for the reaſons given Sed. 38. Alſo 
if 2 perſon who is killed have no wife at the time of his death, 
and no iſſue but daughters, and all thoſe daughters die within 
the year and day, it may reaſonably be argued, That the heir 
male may have an appeal, becauſe the right of bringing one 
never veſted in any other before. But finding this caſe in none 
of the books, I ſhall leave it to be more fully conſidered by 
others. 

$e4. 42. Fourthly, Every ſuch appellant muſt not only be 
heir general to the deceaſed, but allo heir male; and this de- 
pends upon Magna Charta, c, 35. by which it is enacted, 
©* That no one ſhall be taken or impriſoned on the appeal of a 
4% woman for the death of any one but her own huſband,” 
And the judges are ſo far bound to take notice of this ſtatute, 
That if a woman bring an appeal of the death of her father, or 
of any other but her huſband, they ought, (J) ex officio, to abate 
the writ, though the defendant take no exception to it. But 
it is ſaid, (e) I hat by the common law an heir female might 
have brought an appeal of the death of her anceſtor, as well as 
an heir male, And it (þ) ſeems to be the better opinion at this 
day, T hat the heir male of the deceaſed, who derives his blood 
through a female, may have an appeal, as the uncle being heir 
on the part of the mother, or the grandſon by a daughter, &c. 
and yet the mother in the firſt caſe, and the daughter in the 
ſecond, could have had no appeal; for inaſmuch as by the com- 
mon law, ſuch mother and daughter had not only a right to 
bring ſuch appeal, but alſo to have ſuch right derived through 
them to others, it ſeems hard to conſtrue the ſtatute by depriving 
them of the former to take from them. the other allo ; eſpecially 
conſidering, That an heir male, who derives his blood through 
females, ſeems no way leſs worthy to bring an appeal, than if 
he had derived it through males; and all ſtatutes whatſoever, 
which are made in abridgment of any right of the ſubjeR, 
dught to be ſtrictly conſtrued, | 


R 3 


(5) Sur. 182, 


leems conttary. 


Hr. Of, 
Court 7. 

10 Edw. 4. 7. 
(g) 2 1H. 63, 

1 Inſt, 25. 

(b) Sum. 183, 
2 Inſt. 68. 

F, Cor. 385. the 


contrary ade 


-judged by all the 


Judges in the 
Erchequer- 
Chamber, but 
one. 

20 H. 6. 43» 
1 Inſt, 25. 

$ b. C. 58. 
B, App» 104 


Set. 
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$24. 43. Fifthly, In every ſuch appeal, by one, as heir to 
the deceaſed, it mult ſpecially (a) appear by the writ, or at leaſt 
by the count, in what manner he is ſo, 
Summary 187. / 

AND now I am come to an appeal of Larceny ; for the bet- 
ter underſtanding whereof | ſhall conſider, —Firſt, By whom it 
may be brought.—Secundly, Againſt whom.—Thirdly, In 
what county, —Fourtbly, Within what time.—Fifthly, W here 


_ there ſhall be a reſtitution of the goods ſtolen. 


1b) F. cor. 100. 
Laich. 137. 

S. P. C. 60. 

(c) 11 H. 4. 12. 
12 H. 7. 27, 28, 
29 | 

37 H. 6. 30, 31. 
(4 2 Ed 4. 15. 
2 Rich. 3. 22. 


Sce b. 1. c. 33 · 

ſ. 3. 

S. P. C. 60. 

(e) Keilw 70. 

(F) Bratt. I. 3. 

c. 26. 

F. Cor. 100. 

it H. 4 12. 

B. G. d Egliſe 6. 

B. Cor. 142. 

B. App. 91. 

2 3 Init. 108. 
ee b. 1. c. 33. 

1. 6. 

9 Sum · 184. 
. P. 2. 60. 

F. Cor. 17. 

B. Cor. 216. 


B. App. 34+ 


(i) Li. ſ. 177. 
(Lit. ſ. 18 9, 
190. 

Summary 184. 


00s. F. C. 62, 


() Sam. 124. 
(n) Laicb. 127. 


Sed. 44. As to the firſt point, viz. by whom an appeal of 
Larceny may be brought; the following particulars ſeem moſt 
remaikable. Firſt, There is no neceflity that the appellant 
have the abſolute property of the goods ſtolen; for it ſeems 
agreed, T hat a carrier, or even a | x9 (5) to whom goods 
nie delivered to be carried ta a certain place, or church- wardens 
(e) having poſſeſſion of the goods of a church, or ip general, 
any perſon whatſoever, (4) who is ſo far intruſted with the 
goods of another as in judgment of law ta have the poſſeſſion, 
and not the bare charge of them, may have an appeal of lar- 
ceny againſt any one who ſhall ſteal them, for that they have 2 
ſpecial kind of property in them againſt all ſtrangers: And it 
ſeems that they may either bring a general (e) appeal as for their 
own goods, or a ſpecial (J) one for the goods of J. S. in their 
cuſtody. Alſo it is ſaid, 'I hat a perſon who hath been robbed 


of his goods, ſtill continues to have ſo far the poſſeſſion as well 


as the property of them, that he may bring an appeal of larceny 
againſt any one who ſhall ſteal them from the robber, as ſhall 
be more fully ſhewn in the next ſection. But it ſeems (g) 
clear, That no one can maintain ſuch an appeal who has the 
bare charge of goods without a poſſeſſion, as a butler or cook, 
who in my own houſe have the charge of my goods, for that in 
ſuch a caſe the whole poſſeſſion, as well as the abſolute pro- 
perty, in the judgment of law always continues in me. Alſo it 
is certain, That a villein cannot (%) have an appeal of larceny 
againſt his lords, for any of his goods taken by the lord, be- 
cauſe (i) the lord by ſeizing them makes them his own. But 
it is agreed, (4) That a villein may have an appeal of death or 
of rape againſt his lord. Alſo it ſeems clear at this (I) day, 
That any tenant who is not a villein, may have an appeal o 
larceny againſt his lord. | 

Sec. 45. Secondly, There is no neceſſity that the wrong 
for which ſuch an appeal is brought, were immediately done to 
the perſon of the appellant; for if a ſervant be robbed of the 
maſter's goods in his cuſtody, the maſter (m) may bring the ap- 
peal as well as the ſervant; and in ſuch caſe he who firſt com- 
mences it ſhall prevent (n) the other. Allo if one be robbed of 


goods 
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goods wherein another is jointly intereſted with him, and die, 

the ſurvivor (a) may bring an appeal. Allo if I be robbed by (a) Som. 184. 
A. who afterwards is robbed of the ſame goods by B it is ſaid, . 2: © 61 
(b) That I may have an appeal of larceny againſt B. becauſe (5j — ag 
A. claiming no property, but taking the goods merely as a f C. 64. 
felon, had, in judgment of law, neither any property nor poſſeſ. 2 79. 
ſion in them, but the ſame wholly continued in me. But if Kite, 6.3 
the goods had been taken from me by a treſpaſſer, unler the B Appeal 100. 
pretence of ſome title, and ſuch treſpaſſer had been robbed of 3 — 
them, It ſeems that I could have no appeal for them. Neither 7 9ũ . 125 
can an executor (c) bring an appeal for a larceny from the teſta- (e Sum. 184. 
tor, becauſe ſuch larceny, at the time when it was committed, 2111 
was no injury to the executor, but to the teſtator only; and | 
therefore the appeal for it being a mere perſonal action, and 


wholly veſted in the teſtator, there is no doubt but that it dies 
with him, as all other actions for mere torts do. 


$:7, 46. As to the ſecond point, viz. Againſt whom an ap- 
peal of larceny may be brought; having incidentally ſhewa (/S. P. c 6 
what is moſt conſiderable relating to this point under the former, Summary Ig 
I ſhall only take notice in this place, That this, or other appeal (e) B. Cor. 50, 
lies againſt an infant, (4) as well as againſt a perſon of full age, 25 r 8 
and againſt a feme covert, (e) in the ſame manner as if the $+mmuy 185, 


were (ole, without taking notice of the huſband, Vite F. Cor. 27, 


Se, 47. As to the third point, viz. In what county ſuch (/) Sap. f. 35. 
appeal is to be brought; there is no doubt, but that, like all 5 5 4+ 93+ 
other (J) appeals, it is a local aQion, and muſt be brought in B. — 
the county where the felony complained of was done. Yet if Dyer 38, 39. 40. 
one rob me in the county of A. and afterwards carry my goods (e) 7 H. 4 43s 
into the county of B. | have my election (g) either to bring an —— ag 
appeal of robbery in the county of A. or an appeal of larceny in 5. P. C. 63. 
the county of B. becauſe the poſſeſſion as well as property 2 Aae 32. 
of the goods continued in me, in judgment of law, after the * 2 79 
robbery ; and therefore, in what place ſoever the robber keeps F. Aflze 446. 
them from me, he feloniouſly injures me in the poſſeſſion as well 4 App- 35. 
as property of them, and conſequently may properly enough be "TO os 
ſaid to ſteal them from me. Yet he ſhall be appealed for the (5) Sum. 18 
robbery in the firſt county only, (+) for there only he was guilty » Co, 8 
of taking from the perſon, without which there can be no rob- Keile. 160. 
bery. Alſo (i) if one take me from the county of A. into the e 63. 
county of B. and there rob me, he ſhall be appealed for the 8 
robbery in the county of B. only, for he was guilty only of a 
treſpaſs in the county of A, But (4) if one bring my goods (i) S. P. c. 83. 
into the county of B. by reaſon of a menace in the county o | 
A. it may be queſtioned which is the proper county for the 
bringing of the appeal, 

Se. 48. As to the fourth point, viz. Within what time an (ö) Sum. 185. 
appeal of larceny is to be brought; it ſeems to be agreed (/) at . pw 62 165. 

R 4 this © PP» 37+ Cho 
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(5) 2 Inſt. 319. 
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Avowry 151. 
S. P. C. 186. 
3 Co. 109, 

1 Hale 541. 


(d) See the Au- 
thorities o three 
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(e) F. Cor. 319. 
379+ 393» 

x Hale 540. 
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this day, That it may be ſued at any time, as well after as - 
within the year and day, if the plaintiff have made freſh ſuit; 
for that the ſtatute of Gloceſter, c. . which requires, That an 
appeal be brought within the year and day,” hatu been conſtrued 
(a) to intend no other appeal but that of death; and the com- 
mon law ſeems to have limited no certain time for the bringing 
of an appeal, but to have ſuffered it to be brought at any time 
by one who had made freſh ſuit; the nature whereof ſhall be 
more fully conſidered in the fiftieth ſection. But it ſeems, That 
one who has been guilty of a groſs neglect in purſuing the of- 
fender, may be barred of ſuch an appeal, as well within the 
year and day as after; for that the common law ſeems (6) in 
all appeals to have required, that ghe appellant ſhould have 
made freſh ſuit; and the ſaid ſtatute of Gloceſter, which takes 
away the neceflity of it in appeals of death brought within the 
year and day, extends not to other appeals. 


Se. 49. As to the fifth point, viz. In what caſes there 
ſhall be a reſtitution of the goods ſtolen ; I ſhall premiſe, That 
until (c) ſuch goods are ſeized to the uſe of the king, or of ſome 
other perſon claiming them under the crown as being waifs, or 
the goods of a felon, &c. the rightful owner, without any freſh 
ſuit or appeal, may ſeize them where-ever he finds them; but 
they ſhall not be reſtored to them after ſuch ſeizure by others, 
without bringing his appeal, &c. | 


And for the better underſtanding in what caſes a reſtitution 
of the goods fo ſeized ſhall be awarded on ſuch an appeal, | ſhall 
examine the following particulars, 


Firſt, Whether it neceſſarily require a freſh ſuit, — Secondly, 
What ſhall be efleemed a freſh ſuit. —Thirdly, By whom, and 
in what manner, ſuch freſh ſuit ſhall be inqui:ed and adjudged, 
— Fourthly, How far the appeal muſt be proſccuted, — Fifthly, 
Whether the appellant's title to ſuch reſtitution ſhall be prefer- 


red to any ſubſequent title claimed in the goods. Sixthly, Whe- 


ther there ſhall be ſuch a reſtitution on any other proſecution 
beſides that of appea).—dSeventhly, Whether there ſhall be a 
reſtitution to any goods not mentioned in the appeal. 


See. 50. As to the firſt particular, viz. Whether ſuch 
reſtitution neceſſarily require a freſh ſuit; it ſo ſully appears to 
do ſo by almoſt all the books (4) relating to this matter, that 
it ſeems needleſs to cite authorities to prove it. 


Seft. 51. As to the ſecond particular, viz. What ſhall be 
eſteemed a freſh ſuit; it ſeems to have been anciently holden, 
(e) That to make a freſh ſuit, the party ought to have raiſed 
a hue and cry with all convenient ſpeed, and alſo tc have taken 


the offender, But at this day it ſeems to be ſettled, (/) _ 
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if the party have been guilty of no groſs neglect, but have 
uſed all eaf nable care and diligence. in inquiring after, pur- 
ſuing and apprebending the felon, he ought to be allowed to 
have made ſufficient freſh ſuit, whether any hue and cry were 
Jevied or not. and whether ſuch offender were taken by means 
of ſuch purlait, or without any aſſiſtance from it, 


Ch. 23. 


Sect. 52. 
in what manner, udge 
it ſeems, (a) That it is uſual and proper to make ſuch inquiry 
by tne ſame jury that tries the principal matter; and it is cer- 
tain, That upon the finding of the freſh ſuit by ſuch jury, the 
court may award a reſtitution: And in ſuch cafes wherein the 
appellee is condemned without any trial, as where he is con- 
victed by his own confeffion, or outlawed, or ſtands mute, 
&c. it ſeems, That the court may make ſuch inquiry, by any 
(b) inqueſt of office, returned for ſuch purpoſe, and on their 
finding the freſh ſuit award a reſtitution : But in either caſe 
ſuch inqueſt is but an inqueſt (c) of office, and perhaps is ngt 
abſolutely neceſſary, but required chiefly for the ſatisfaction of 
the conſcience of the judges, in a matter which, if they think 
fit, they may, by the purport of ſome authorities, (4) examine 
themſelves, as they generally may (according to ſome (e) 
opinions) any matters whatſoever inquirable by an inqueſt of 
office, eſpecially (F) if the parties intereſted in the thing in 
queſtion be willing that they ſhould doſo: And agreeably 
hereto it is holden, in the belt authors, (g) That the judging 
of freſh ſuit lies in the diſcretion of the court; and there is a 
caſe (/) wherein a writ of reſtitution of the goods ſtolen was 
actually awarded, without making any inquiry of the freſh 
ſuit; but in the book wherein this caſe is reported, it is made 


a quare, whether ſuch inquiry ought not to be made at the 
return of ſuch writ, 


Sect. 53. As to the fourth particular, viz. How far the 
appeal muſt be proſecuted in order to intitle the appellant to a 
reſtitution; it ſeems, That anciently the appellant could in no 
caſe be intitled to a reſtitution, unleſs (i) the appellee were 


attainted at his ſuit; and therefore if ſeveral appeals were com- F 


menced againſt the ſame perſon by ſeveral plaintiffs, and the 
appellee were attainted at the ſuit of one of them, no (“) 
other could have a reſtitution, becauſe the appellee (i) being 
once attainted, could not be afterwards attainted again: But 
(m) it ſeems to be ſettled at this day, That there is no ſuch 
neceſſity that the appellee be attainted at the ſuit of the ap- 
pellant; and therefore in the caſe above mentioned, after ſuch 
attainder at the ſuit of one appellant, it ſhall be inquired by an 
inqueſt of office, Whether the appellee were guilty of the 
facts complained of in the other appeals, and made freſh ſuit, 


&c, 
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&c, and upon ſuch matter found by ſuch inqueſt, a reſtitution 
ſhall be awarded, &c. Alſo (a) if an appellee die in priſon, it 
ſeems, That the like inquiry (ball be made by inqueſt of office, 
and thereupon a reſtitution awarded, &c. And (b) if an ap- 
pellee be outlawed, or have the benefit of his clergy before 
conviction, or ſtand mute, or challenge peremptorily above 
twenty jurors, or break from priſon, perhaps a reſtitution ſhall 
be awarded upon ſuch an inqueſt's finding the freſh ſuit, with. 
out any farther inquiry whether the appellee were guilty or 
not; becauſe by refuſing to take his trial, he tacitly ſeems to 
admit himſelf guilty. Alſo if one bring an appeal againft two, 
whereof one is attainted, and the other acquitted; yet (c) it 
ſeems, he ſhall have a reſtitution, But (4) if both the appel- 
lees had been acquitted, it ſeems, That the appellant ſhould 
never have his goods again, though it were expreſsly found 
that they were his goods, but be ſhall forfeit them to the king 
for his falſe appeal. But guere if this ought not to be under. 
ſtood of ſuch goods only (e) as were before ſeiſed to the king's 
uſe, as having been waived, &c. 


Sect. 54. As to the fifth particular, viz, Whether the ap- 
pellant's title to ſuch reſtitution, ſhall be preferred to any ſub- 
ſequent title gained in the goods; it ſeems clear, That the 
appellant's title to ſuch reſtitution ſhall not (J) be barred by 
any ſeiſure of ſuch goods, as being waifs, or eſtrays, or the 
goods of felons, &c. nor (g) even by a ſale of them, bond fide 


made in market overt, &c. 
(g) Keyling 34. 47. Qu. Moor 360. Poph. 84. 1 And. 344. 1 Hale $43» 544+ 


And by the like reaſon it is certain, that the proſecutor of an 
indictment, ſince 21 Hen. 8. c. 11. ſet forth more at large in 
the next ſection, ſhall not be barred of his reſtitution by any 
ſuch ſeiſure, or ſale, in market oveit, &c (1). 

5 Rep. 83. 12 Modern 521, and by 1 Jac, 1.c, 21. the ſale of any goods wrong- 


any pawnbroker in London, or within two miles thereof, ſhall not alter the pro- 
reſpectiag pawnbrokers, vide 30 Geo, 2, c. 24. and 24 Geo, 3,c. 42. 


Sei. 55. As to the ſixth particular, viz. Whether there 


ſhall be a reſtitution of the goods ſtolen, upon any other pro- 


ſecution beſides that of appeal; it ſeems to be clearly agreed, 
(5) That by the common law it could not be had upon any 
other proſecution whatſoever : But to remedy this inconveni- 
ence, it is enacted by 21 Hen. 8. c. 11. That if any felon 
« or felons do rob, or take away any money, goods or chat- 


tels, from any of the king's ſubjects, from their perſons or 
* gtherwiſe, within this realm, and thereof the ſaid felon or 


6 felons be indicted, aud after arraigned of the ſaid felony, 
&« and found guilty thereof, or otherwiſe attainted by reaſon of 


« eyidence given by the party ſo robbed, or owner of the ſaid 
© money, 


et money, goods, or chattels, or by any other by their pro- (1) There bas 
« curement; that then the party ſo robbed, or owner, ſhall been no writ of 
« be reſtored to his ſaid money, goods and chattels; and that — — 
ce as well the juſtices of gaol-delivery, as other juſtices, after years. If the 
& whom any ſuch felon or felons ſhall be found guilty, or goods are pro- 
#5 otherwile attainted, by reaſon of evidence given by the party 2 2 . 
* ſo robbed, or owner, or by any other by their procurement, wild cater ahvns 


it have power by the ſaid act to award, from time to time, to be reſtored to 
« writs of reſtitution (1) for the ſaid money, goods and chat- 2 5 
« tels (2). in like manner as though any ſuch felon or felons the owner my 


$ were attainted at che ſuit of the party in appeal.” after proſecution 
rerover them 


from the perſon who converts them by an action of trover, Loft. 88. Vide Hartis v. Shaw, 
B. R. H. A t 

(2) 4 bank note of fifty pounds was ſtolen from Golightly by one Ferguſon. He was apprehended 3 
and ſeveral articles of filver plate, a bank note for twenty pounde, and ten guineas in gold, which 
were found upon him, were produced oa the trial, and placed in the cuſtody of Mr. Reynolds, the 
clerk of the arraigos, Golightly gave evidence againſt Ferguſon at the. Old Bailey, and he was con- 
viaed of itcaiing the fifty pounds bank note. The owner demanded reſtitution from Reynolds of the 
goods found ophn Ferguſon, but as they were not the identical goods which Golightly had loſt, 
Reynolds refuſed to reftore them, But on trover being brought before Lord Mansfield, they 
were ordered to be refiored, they being the produce of the fifty pound bank note. Loft, 90.80 
where a man had ſtolen ca'tle and ſold them, the money they produced was reſtored to the owner of 
the cattle, Noy 128. And ihe ſame of gold flolen and changed into filver, Cro, Elia. 661, 


Sees. 56. Sir William Staundford, (a) in his conſtruction of es. P. Cc 165. 
this ſtatute, ſeems to incline to an opinion, Thht the party may Hale 348. 
have a reſtitution by virtue of it, without making any freſh ſuit ; nme 
and this ſcems to be agreeable to practice, and the purport of Met dat rar — 
the firſt part of the ſtatute, which ſeems to equi more in feealing, it is en- 
order to intitle the party to a reſtitution, than that the indicted _ 222 
be found guilty (3) or otherwiſe attainted by his evidence, &C. horſes are flag 
Yet if it ſhall plainly appear to the court, That the party hath 2nd fold in open 
been guilty of grois neglect in proſecuting the offender, it may ets ang the 
reaſonably be argued, That he is not intitled to a reſtitution ; them again with. 
for the latter part of the ſtatute, by ordaining, That writs of reſti- in fix months, 
tution ſhall be awarded as though the felon had been attainted in mm hn 
an appeal, ſeems to imply, That it is a ſufficient favour, within as they coſt him, 
the intentions of the makers of the ſtatute, to the proſecutor of be ſhall have 
an indictment, to give him a like remedy for a reſtitution of his — 

oods, as the common law gave to the plaintiff in an appeal. ten. 8 
Bur it is certain, (4) That the plaintiff in an appeal, who ap- (5) Svp. f. 50, 
pears to have been guilty of ſuch a neglect, cannot demand a 3 5*: 
reſtitution by the common law, And the conſtruction | would 
contend for will appear the more reaſonable, if it be conſidered, 
that it hardly can be imagineg to be the intention of the 
makers of the ſtatute, to give the party a greater benefit from 
a conviction grounded on his own evidence, as a con- 
viction on an indictment may be, than from a conviction on 
the evidence of others, as a conviction in appeal muſt be. 

However, if it ſhall appear to the court, upon the evidence at 

the trjal or otherwiſe, That the party has been reaſonably p 

diligent in proſecuting the offence, I readily grant, That the 
juſtices 
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| juſtices may, if they think fit, in their diſcretion award a 
reſtitution, without making any inquiry concerning the freſh 
ſuit, But this ſeems to de no more than they may alſo do in 
appeal, if they think fit, as I have already more fully en- 
deavoured to ſhew in ſection fifty two. 


Set. 57. As to the ſeventh particular, viz. Whether there 

ſhall be a reſtitution to any goods not mentioned in the appeal; 

F. Corone 100. There is no doubt, but that if a man be robbed of ſeveral 
Summary 1384. goods by the ſame perſon, either at the ſame or different times, 
On and ſuch goods be ſeiſed as waifs, &. and afterwards the party, 
S. P. C. 186. in his appeal for the robbery, mention ſome of thoſe goods 
xz Hale 5338. only, and omit thoſe reſt, and the appellee be convicted, &c. 
the appellant ſhall be reſtored to ſuch of the goods only as were 

mentioned in the appeal, and the reſt ſhall be confiſcated, not 

only in reſpect of that favour which the law preſumes that the 

appellant beareth to the felon, in making the charge againſt 

bim eaſier than it ought to have been, which might poffibly 

have given him an opportunity to have eſcaped, but alſo be- 

cauſe, as it ſeemeth, the reſticution ought regularly to be 

grounded on the record of the appeal; and by that no other 

goods can appear to have been ſtolen than what are mentioned 

Vide ſup. f. 49+ in it: But whether an appellant, who had, before his appeal 
54. brought, lawfully regained the poſſeſſion of his goods ſtolen, 
| ſhall forfeit to the king ſuch of them as he leaves out of his 

6e) F. Cor, 100. appeal, doth neither clearly appear from the principal (a) caſe 
| concerning this matter, nor ſtom any of the books above cited, 
which ſeem chiefly to rely on the authority of ir. But there 

(b)VideF. Cor, is a ſpecial (6b) caſe wherein the appellant ſhall recover;things 
Ph which were neither ſtolen from him, nor mentioned in his ap- 
9 23 peal; as where the appellee ſells (c) the things ſtolen, or 
2 Buift, 310. exchanges (4) them for ſome other thing, before the appeal 
(c) Noy 128. brought, and the money taken on the ſale, a thing given in 
% C. Zus. 661 exchange, are ſeiſed to the king's uſe, &c. in which caſe they 
ſhall be delivered to the appellant, on the conviction of the 

appellee, though they were never in his poſſeſſion before; for 

he appears to be in no manner of fault, and there is no reaſon 

that he ſhould be prejudiced by the act of the felon. And ! 

take it for granted, That in all theſe caſes the law is the ſame 

at this day in relation to a reſlitution, by force of the above 

Cited ſtatute of 21 Hen. 8. to the proſecutor of an indictment. 


Axp now I am come to an appeal of rape. For the better 
underſtanding of the nature whereof, I ſhall conſider, Firſt, 
By whom, and in what manner it may be brought,—Secondly, 
In what county.—Thicdly, Within what time. | 


te) Brat. 147, Sea. 58. As to the firſt point, 'v./z. By Sham and in what 


8. | 7 
bel a. . 25, Wanner an appeal of rape may 'be drought, Tt ſeems, (c) 1 . 


ſ. 14. 
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by the common law, it might be brought by any woman who « Inf. 180. 
had been raviſhed, againſt the taviſher, whether ſuch perſon. 5** b. 1. c. 41. 
faviſhed were the nief (a) of the raviſher, br a free woman, - «ng 

and whether ſhe were a virgin, wife, or widow ; neither (5) do 2 Int, 433. 
] find that ſhe could be barred of her appeal at the common 1 123. 
law, for conſenting after the rape, to the raviſher, as ſhe may i. LO 
(e) be at this day, by force of the ſtatutes of Weſtmigſter 2. Contra. 

©. 34. and 6 Rich. 2. c. 6, But it ſeems that a woman 8. Pre- 17 
lawtully married, can neither (4) by the common law, nor by (o) vide Brad. 
force of any ſtatute, bring ſuch an appeal without her huſ- 147. 


— as one married de facto only, and not de jure, perhaps 058. 1 


I” 4 As. 
1 Hale 632, Inf. ſ. 59. 60, 61. (4) 8 H. 4-21, 11 H. 4+ % 2. 98. 


1 

$2. 39. But howſoever the common Jaw might ſtand in 
relation to appeals of rape, it ſeems, That they were wholly 
taken by the ſtatute of Weſtminſter 1. c. 13. by which the 
offence of rape was reduced to a treſpaſs only, and conſequently 
puniſhable only by an action, or indictment of treſpaſs : But 
afterwards, appeals of rape were given again by the ſtatute of 
Weſtminfter 2. c. 34. by which it is enacted,“ That if a 
© man from thenceforth do raviſh a woman married, maid, 
« or other, where ſhe did not confent, neither before nor 
« after, he ſhall have judgment of life and member, And 
« likewiſe where a man raviſheth a woman married, lady, 
1% damſel, or other, with force, although ſhe conſent after, he 
«© ſhall have judgment as before is ſaid, if he be attainted at 
* the king's ſuit, and there the king ſhall have the ſuit,” _ 

Sect. 60. It ſeems to be ſo clear, (e) That this ſtatute im- (+) 49 Aſize 6. 
pliedly gives an appeal to the woman who does not conſent to Littleton, [ 190. 
the raviſher, that it ſeems needleſs to endeavour to prove it; 8. F. C. JJ 
but it is obſervable, (/) That the ſtatute does not reſtore the Contr, 
old common law in relation to ſuch appeals, as it would have f. lat. 95, 
done, if it had only repealed the above mentioned ſtatute of 75 9 
Weſtminſter 1. c. 13. but makes a new law in relation to c. 10. f. 32. 
them; from whence it follows, That all appeals of rape at this (2) 9 Ed. 4. 20. 
day, muſt (g) conclude contra formam flatuli. TO 5 — — : 

8, 61. It is farther enacted by 6 Rich. 2. ſt. 1. c. 6. Videiaf, I. 70, 
in the following words, ** Againſt the offenders and raviſhers 
of ladies, and the daughters of nodlemen, and other wo- 3 E4.4-'6. ') 
men in every part of the realm, in theſe days offending Bro. Pail zu 
more violently, and much more than they were wont:“ It is 1 fl. 6. . 
ordained and eſtabliſhed, ** That whereſoever and U $974. 
ever ſuch ladies, daughters and other women aforefaid 
„ raviſhed, and after ſuch rape do conſent to ſuch raviſhers, 
* That as well the raviſhers as they that be raviſhed; and 


* every pf them, be from thenceforth diſabled, and by the 


* 38 


* ſame deed be unable to have or challenge all inheriranee, © | 
* dower or joint feoffme nt after the death of their huſbands ang 
« anceſtors, 


f 
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anceſtors, And that incontinently in this caſe, the next of 
the blood of thoſe raviſhers, or of them that be raviſhed, to 
whom ſuch inheritance, dower or joint feoffment ought to 
revert, remain or fall after the death of the raviſher, or of 
her that is ſo raviſhed, ſhall have title ; that is to ſay, after 
the rape to enter upon the raviſher, or her that is raviſhed, 
and their aſſigns, and land-tenants, in the ſame inheritance, 
« dower or joint feoffment, and the ſame to hold in ſtate of 
inheritance : And that the huſbands of ſuch women, if th 
have huſbands, or if they have no huſbands in life, that then 
the fathers, or other next of their blood, have from thence. 
forth the ſuit to purſue, and may ſue againſt the ſame of- 
fenders and raviſhers in this behalf, and to have them there- 
of convict of life, and of member, although the ſame wo. 
men after ſuch rape do conſent to the ſaid raviſhers, 
And the defendant in this caſe ſhall not be received to wage 
battle, but the truth of the matter ſhall be tried by inquiſi- 
tion of the country. Saving always to our lord the king, 
© and to other lords of the realm, all their eſcheats of the ſaid 
© rayiſhers, if peradventure they be thereof convict.“ 


In the conſtruction of this ſtatute the following points have 
deen holden, ; | 


Wer Se. 62. Firſt, That (a) in an appeal brought upon it by 

B. Faria. 89g, © huſband for the rape of his wife, it is a good plea, That the 
appellant. and woman raviſhed were never lawfully married, 
which ſhall be tried by the biſhop's certificate, who, if the 
marriage were unlawful by reaſon of a precontract, &c, ought 
to certify againſt the appellant. | 


(3) 11 H. 4. 14. Set, ( 3. Secondly, That there is no (b) neceſſity to al- 


ow" 228. ledge, That the woman did conſent to the raviſher, in a 

Dy, 313. 3 count which rehearſes the ſtatute, and concludes that the rape 

ü | was againſt the form of it; which implies, that the woman 
Fe conſented, &c. ; 

(e) a Ing. 434. Sec. 64. Thirdly, That (c) if a woman who hath neither 

Vide ſup.#,39,49- huſband nor father, be raviſhed by her next of kin, and 

x Hale 632 conſent to him, the next of kin to the raviſher ſhall have the 


bel. | 
(d)S. P. C. 61, 5 65. Fourthly, That (4) whoſoever happens at the 
. time to be next heir to the perſon ſo raviſhed, and conſenting, 
(+)F. Afize 27, &c. ſhall have the appeal, and alſo enter (:) into the lands of 
5 Ed.4. 6. the perſon raviſhed, and retain them againſt any other who 


- EDS „ Afſhall aſterwards happen by matter er pof? fucto to become heir; 


Ed. 4. 60, 61. and therefore where a woman having iflue only a daughter, 
2 Coke 95- 98. | conſents to a raviſher, and the daughter enters, and then a ſon 
ies, 62. is born to ſuch woman, the daughter ſhall retain the lands, 


—— fn becauſe ſhe took them by virtue of a title given by the rr 


nr 


„ r 8 a wn mam_ 
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which firſt veſted in her as a purchaſer, and never was in any 


anceſtor. 5 1 
Seck. 66, Fifthly, That (a) the next in remainder or re · () L. quin, 
verſion, to whom the lands of the woman who conſents to a Ed. 4. 38, 39, 
raviſher would come if ſhe were dead, ſhall enter and retain B. Ent. Cong 
her lands by virtue of the ſtatute, provided he be of kin to her, * 4. 3. 
albeit another perſon be nearer; yet it ſeems, That the perſons F. Affe a7, 
ſo intitled to the lands cannot have an appeal of rape, where 
there is another nearer of kin; for though the clauſe relating 
to the entry into the lands ſeems to intitle ſuch of the next of 
kin, to whom the inheritance would fall after the death of the 
party, whether they be abſolutely neareſt or not; yet the 
clauſe relating to the appeal ſeems to extend to none but the 
huſband, or father, or very next of kin. | | 
Sea. 67. Sixthly, That it is not (6) ſufficient in ſetting (5) L. quia, 
forth the title of the perſon claiming the lands by virtue of the pr Sb. 
ſtatute, to ſay in general, That he is next of blood to whom . 
the inheritance would fall, &c. without ſhewing ſpecially in 
what manner he is ſo, &c. | | | 
Sec. 68. Seventhly, That it is not (c) coneluſive evidence e) L. quin, 
to prove the woman's conſent to the raviſher, to ſhew, That Ed. 4. 59, (o 
ſhe lived with him ſome years as his wife, and had a child by 2 
— if all the time ſhe was under his power, and never at her 5 EA. 4. f. 
iberty. | 
8.5. 69. Eighthly, That (d) if the party raviſhed and con- (4) Plow. 
ſenting to the raviſher, be under the age of twelve years, ſhe 8e; r 
ſhall not loſe her lands by the intent of the ſtatute, for that 1 Ind. 1 
the conſent of a woman under that age is looked upon as given 
vy 1 of diſcretion, and therefore is not regarded 
y the law. | mils 
Sect. 70. Ninthly, That (e) in appeals brought on this 629. p. c. 61. 
ſtatute, the count ought to rehearſe it; but I do not find See H. 6. 1. 
any reſolution cited to maintain this opinion. It is true in- wes 
deed, That in the year-book of 11 H. 4. 13, 14. the ſtatute 
is recited in an appeal grounded on it; But it is not there ſaid 
to de neceſſary to be ſo recited ;/ neither do I find any reaſon , 
given why an appeal may not as well be grounded on this ſtatutg * . 
without reciting it, as on the ſtatute of Weſtminſter 2. c. 34. 
as (J) it is agreed that it may be: If it be ſaid; (g That the C J f. © fe 


common law gave the ſame appeal as is given by the ſtatute of B. R. A, 2 

Weſtminſter 2. and therefore thete is no need to tecite it; but (f Vide 5 H. 7. 
that there never was ſuch an appeal at the common law as is 

given by the ſtatute of Rich. 2. and therefore; the, appeal 

grounded on it _ to recite it; it may be anſwered, That 

the ſaid ſtatute Weſtminſter (5) does not re vive the old Sup. ſ. 39, 

common law in relation to ſuch appeals, but makes à new law 60. : 

ia relation. ta them; ſo that appeals brought upop! It, do - 

together as much depend upon it, as thoſe brought (on, the 

V. 


ſtatute 


—__ — — = 
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(s) 5H. 7. 17. ſtatute of Richard the Second do on that. Neither (a) does there 
C. Car. 564. appear to be any ſuch rule, That in indictments, or actions 
1 grounded on ſtatutes which give a remedy in cafes whith were 
no way provided for by law, there is a neceſſity to recite ſuch 
ſtatutes ; and indeed at beſt it ſeems but ſurplus to fecite what 

the court is bound e cis to take notice of. 3 


Sec. 71. As to the ſecond point, viz. In what county 

an appeal of rape may be brought; there is no doubt, but that 

(5) Sup. ſect. 35, this; like all other (5) appeals, is à local action, and conſe- 
___ quently ought to be brought in the county wherein the felony 
was done. And therefore if a man take a woman by force in 
one county, and carry her into another, and there raviſh her, 
() 1 7.12. the appeal (c) ſhall be brought only in the county wherein the 
B. NN rape was committed; for the taking in the other was no more 
8. P. E. 3. than a treſpaſs, and needs not be taken notice of at all in the 
Summary 186. appeal of the rape; and if it be, is only looked upon as ſurplus, 


* 


$:. 72. As to the third point, vis. In what time an ap- 


peal of rape may be brought; it ſeems, That at this day it 

(s. p. e. 63, may be brought in any reaſonable (4) time, the judgment (2) 
Summary 186, Whereof lies in the diſcretion of the court, for that at the com- 
, _ 632- mon law there was no certain time limited for the bringing of 
2 = 1 it; and the ſtatute of Weſtminſter 1. c. 13. by which the 
Littleton 69. offence of rape was turned into a treſpaſs, and forty days li- 
2 * mited for the ſuit of the perſon raviſhed, is repealed z and the 
n nw ſtatute of Glouceſter 9. which requires that appeals be brought 
i within the year and day, extends only to appeals of death; and 

the ſtatute of Weſtminſter 2. c. 34. which makes rape a felony 

again, limits no time for the bringing of it, but leaves it to 

the conſtruction of law, which ſhall be agreeable to the 

2 rules of law in ſuch points, wherein the ſtatute is 

lent, | * ' a 

Sec. 73. And now I am come to an appeal of arfon, (0 

8 2 L "= . But en (ho relating to it ſeeming to be alrogether obio- 
Daw = at this day, I ſhall refer the reader to old (g) books for 


„ * a ann ; M ande 
- - Havino thus endeavoured to ſhew in what eourts ap- 
peals may be brought, and the ſeveral kinds of them, and ex- 
_ amined the particulars which ſeemed moſt properly to come 
under the confideration of each kind, I ſhall nom proce d to 


examine ſome other matters concerning them, wherein 1 


mall conſider them all togetber. 140 1 00 © 
As, Firit, In what cafes the appellant and appellee are 0 
appear in proper perfon, and where by attorney ur guardian. 


Secondly, How the appellant ought to declare. Phirdly, How 
he may be nonſuited, -Fourthly, For What faults: the — 


- 


„ OF APPEA I: 


may be abated.—Fiſthly, What may be pleaded in bar of an 
—Sixthly, Where the appellant and his abettors ſhall 
render damages to the appellee for a falſe appeal. —Seventhly, 
Where the appellant is to be fined, | 1 
$:2. 74. As to the firſt point, viz. In what caſes the ap- 
pellant and appellee are to appear in proper perſon, and where 
by attorney, or guardian; it ſeems, That by the common law, 
neither (a) plaintiff nor defendant in any appeal whatſoever, 
whether of felony or mayhem, (5) could make an attorney, 
but muſt appear either by guardian (c) or in proper perſon, on 
every (4) day of continuance, except in ſome ſpecial caſes; as 
where the defendant being convicted in an appeal of felony 
prayed the benefit of his clergy, and the plaintiff replied, that 
he had been twice married, in which caſe he might (e) be 
admitted to go on with the ſuit by attorney, becauſe he had 
nothing more to do but to get a certificate of the bigamy 
from the biſhop, which, as it was (f) ſaid, any ſtranger 
might procure as well as the plaintiff, Sed guære, for it is 
ſaid, (g) That Ine can demand execution but the plaintiff, 
and that the, plaintiff cannot do it but in proper perſon ; from 
whence it ſeems reaſonable to argue, That he ought, in all 
other caſes, as well tocarry on his ſuit in proper perſon. But it 
ſeems (hb) clear, That after a defendant is acquitted, he may 
appear by attorney for the recovery of his damages againſt the 
abettors, &c, And it is enaQted (i) by 3 Hen. 7. c. 1. That 
% the appellant in any appeals of murder or death of a man, 
4 where battel by the courſe of common law lies not, may 
„% make attorney and appear in the ſame, in the ſaid appeals 
« after they be commenced, to the end of the ſuit and execu- 
« tion of the ſame.” But (&) if a defendant or plaintiff ap- 
"pear and plead by attorney where they ought not, and the 
court receive the plea and adjourn the cauſe; it ſeems, That 
the appeal is diſcontinued, becauſe ſuch appearance was mere- 
ly void in law, | 


As to the ſecond point, viz. In what manner the appellant a 


ought to declare; I ſhall refer the reader for precedents of 
ccunts in appeal, to Staunſord's (Y) pleas of the crown, and the 
book (m) of entries, and ſhall in this place conſider only the 
following particulars. —Firſt, In what manner ſuch count muſt 


ſtance and matter of fact.— Thirdly, How the circumſtances 
of time and place, —Fourthly, Whether one and the ſame 
count ought to be againſt thoſe who do not appear as well as 
againſt thoſ: who do appear, and againſt the acceſſaries as well 
a the prircipals, MS, _ 


Sect. 75. As to the firſt point, vis. In what manner the 
count in appeal muſt purſue the wiit; I ſhall take it for 
Vol, II. . I granted, 


b 


Carth. 55, 56. 
; 1 | 
AIK. 2. 

B. Aub. 8 
1 
2 Ri. J. 13. 
B. App. 112. 
"Ty 47. 

2 In . . 
. N. B. . 
Con. F. Aitor. 
2 
21 H. 7. 39. 
(e) Sup. ſ. 30. 
(d) 1 H. 7. 27s 
F. Utlag. 34. 
(% 40 AM. 17. 
F. Attor. 39. 90. 
40 Ed. 3. 48. 
S. P. C. 135. 


Vide F. Cor. 11. | 


8. P, C, 135% 
F. Corone 13. 


(z) 21 Ed. 4. 72, 


(b) 8 Ed. 4. 3. 
F. Attorney 

i) = = B. 26, 
(k) Salk 59, 60. 
Carthew = 
Skinner 670, 
An anpeMant 
muſt appear 
once, perſonally, 
before he can 
make an attor- 


— 


ney, Skin. 48. 
Carthew 


394» 


v. c. 78, 


79. 

( — Rafal and 

. | l Cok:'s Entr.ey, 

purſue the writ, —Secondly, How it ought to ſet forth the ſub- — Appeal 
ort. 


+ 
. 


1remine 15. 


to 1 
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anted, That this, like all other counts in other actions, muſt 
(a) Finch 357. in ſubſtance (a) agree with the writ, which ſhall be abated, 
— * if the count vary from it in any material point, And therefore 
21 Ed. 3. 23. in a common appeal of death, if the appellant declare, That 
5. FP. C. 28. the appellee traiterouſly killed the perſon deceaſed, as he was 
8 going to ſuccour the king in his wars, the writ ſball be abated, 
(5) becauſe that contains no charge of treaſon. So alſo if the 
plaintiff, in an appeal of mayhem, declares, That the appellee 
beat as well as maimed him, the writ ſhall be abated, (c) be- 

cauſe that mentions not any battery, 


% n H. 4. 14, Setz. 76. As to the ſecond point, viz. In what manner 
4H. 7.18, the count in appeal ought to ſet forth the ſubſtance and manner 
S. P. C. 44. 80. of the fact; I ſhall obſerve the following particulars. —Firſt, 
— 19;, That where ſeveral are preſent at the fact, and one only actu- 
| poſt c. 29. ally does it, and the others abet and encourage him, it is in the 

(-)4C0.41- election of the plaintiff, either to ſuppoſe (4) in his declara- 
odd rang tion, that every one of them did the fact, becauſe in ſuch a 
44 Ed. 3. 38, Caſe the act of one is, in the judgment of the law, the act of 
| Raftal 43. 45+ all; or to ſhew the ſpecial (e) manner of the caſe as in truth 

. it was, and ſet forth the fact to have been done only by the 


57, &c. perſon who did it, and the others to have been his abettors, 
&c. | 
(f) 5 Co. 121. Set, 77. Secondly, That no periphraſis, (/) or circumlocu- 
G Dyer261.. tion whatſoever, will ſupply the want of thoſe words of art, 
Sy „„ Which the law hath appropriated for the deſcription of the of- 
Salkeld 499, fence; from whence it follows, That an appeal of death cannot 
© Ed. 4.26, (g) amount to a charge of murder without the word murdra- 
(99 —4 C. 82. vit, let it be never ſo exact and particular in fetting forth the 
9 Ed. 4.26, malice and all other circumſtances of the killing; neither (h) can 
* = 7. 7. an appeal of rape be ſufficient without the word rapuit; nor (i 
(% F. Endi, 2. an appeal of larceny without the word cepit; nor (4) an ap- 
$. peal of mayhem without the word maybemiavit, nor any (!) 
= - 5 — of the appeals above mentioned without the word felonice. 
(4) Sup, 1 (1) S, P. c. 94. 96. Summary 206, 20). 20 H. 7. 7. 1 Bulſt, 93. Co 
Jac. 20, Dyer 202% Qu. 1 H. 6. 1. Con. F. Endict. 26. Dyer 69. 


| (=)Ratal 2h Se. 78. Thirdly, That in every appeal of larceny (n) it 
3 muſt expreſsly appear whoſe the goods were that were ſtolen, 
5 + rages wy and in every appeal of death, (a) who the perſon was that was 
22 Aſize 94. killed; becauſe otherwiſe it cannot appear that the plaintiff is 
(0) $4. 207. intitled to the appeal; yet an indictment de morte (o) cujuſdam 1g- 
F. 2 noti, or for feloniouſly ſtealing (p) the goods cujuſdam ignoti, is 
S. b. C. 94. 781. good ; for it is ſufficient, That the perſon injured was under 


1 Aſſze 7, the protection of the law. 
Dyer 96. 


) F. Endict. 9. 12. Summar * e H 1 8. P. C. 98.182. 99 · 
J ᷣ e 
(q) Dyer 203. $9 | | ; "6 ere the felt 
. ect. 79. Fourthly, That in an appeal of rape the 
F. Co. 16. ſeems to be ſufficiently (4) declared, by ſhewing, T bat the de- 

| n 


s.v.C. 8. fendant 
Summary 187, 
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fendant felonicb rapuit the woman, without adding the words 

carnaliter cognovit, or any others tantamount, or rſt ſhewing 

the particular manner of the terror or violence, and then con» 

cluding, That the defendant fic felonic? rapuit. Alſo it ſeems, 

a) That the like general manner of ſetting forth the fact, is (a) Raſt. 53, 54, 

ſabeien in an appeal of larceny; but it ſeems to be uſual, in Gag 46 
ſet forth the price of the things ſtolen » $5. 4% 

appeals of larceny, to p g h- cad Cola os 

but whether this be neceſſary for any other purpoſe than to 30, 51, 32, 33. 

ſhew, that the crime amounts to grand larceny, and to aſcer- > 

tain the goods, in order thereby the better to intitle the appel- 

ant to a reſtitution, I leave to be conſidered, But (6) in an 

appeal of mayhem it ſeems neceſſary ; Firſt, to ſet forth parti- 

cularly in what manner the hurt was done, and the conſe- 

quence following it, and then to conclude, That the defend- 

ant fic felonic? mayhemiavit the appellor. ; 

Alſo it ſeems clear, (c) That in an appeal of death it is ne- (c) Raft, 46, 47. 
ceſſary, not only from the ſtatute of Gloceſter (4) chapter 9. C7... Eat. _ 
which requires, That an appeal of death ſhall declare the deed ; $4. &c, 
but alſo from the common law, Firſt, to ſet forth in the _ 377 
count all the ſpecial circumſtances of the fact, and (e) then (0% 2 lab. 318, 
to conclude, That the appellee fic ſelonicꝭ murd: avit the party; 319. 
and this being the appeal moſt in uſe at this day, it may not * Lev: 240, 141. 


be improper to ſet down theſe following rules concerning this bg * I9G 


matter, y * (*) 4 Coke 47. 
Sect. 80. Firſt, That every ſuch count ought to ſet forth in | 

what part (/) of the body the wound was given; in which (/ lat. 31. 

reſpect the ſame certainty ſeems to be required in appeals as 

in indictments; and therefore, if the count ſay only, that the 

wound was given circa pettus ; it ſeems to be vicious, as it hath 

been reſolved, (g) That an indictment in the like manner un- ee 46, 

certain is, becauſe it doth not aſcertain the part wounded, Fee 121, 

which, for what appears, might have been the neck, arm, or 2 Hale 186, 

belly; and for the like reaſon ſuch count ſeems alſo to be vi- 

cious, if it ſay, That the wound was in the hand, or leg, or 

arm, without (5) ſhewing whether it were the right or left; "NPR 

neither (i) is ſuch an uncertainty holpen by laying othe \ 7 oreoongy 

wounds with ſufficient certainty, if there be a general concluſion Y_ © * 

that the party died of the wounds above mentioned; becauſe ' 

the death being as much imputed to the wound that is inſuf- 

iciently laid, as to the others, it appears not but that it might 

be chiefly owing to that which is inſufficiently laid, and 

therefore the whole is inſufficient. But it hath been reſolved, 

That it is ſufficient in an inditment of death, and therefore 

it ſeems alſo to be ſufficient in an appeal, to ſhew, That the 

wound was piven in the left (4) part of the belly, or in the (4) 4 Cor. gr 

left part of the ſide, or in the left hand, or in the leſt arm, Sin. 443. $53. 

or in the face, or in the breaſt, or in the belly, or even in Cartvew 332. 

the forepart of the body, in which caſe the word bedy ſbali C 17 


Co, Jac, 95, 
S 2 be Con. C. Alis. 


137. 


(a) 4 C-ke 41. 
Summary 207. 


OF APPEAL Ak. 2. 


de underſtood of the trunk of the body, between the neck and 
thighs, And it hath been reſolved, (a) That where there is 
ſuch a ſufficient certainty, the addition of a farther uncertain 
or unintelligible deſcription, will do no hurt; as where a 
wound is laid in finiſtra parte ventris circa umbilicum, &c, in 


which caſe the laſt words ſhall be rejected as abundant and 


(5)$S. P. c. 79. 
2 Inſt, 318. 
-4 Coke 40. 
Coke 122. 
(e) 8 P. C. 79. 
54) 5 Co. 121, 
Laa. 


furplus. 


Set. 8 1. Secondly, Such count ought alſo (3) to ſhew the 
length and breadth of the wound, that it may appear to the 


court that it was mortal; but it is ſaid, (c) That anciently 


this was not required: And if a man be ſhot, or run through 


the body, with a bullet or ſword, &c. it ſeems (d) ſufficient to - 


ſay, that the defendant with malice, &c. ſtruck the perſon 
killed ip ſuch a part of his body, and gave him in ſuch part 


mortale vulrus prrutrans in & per corpus, Oc. ſor this ſufficient. 


5 Co, 122. 
4 Co. 41. 42. 


( f) Palm. 282. 
3 Modern 202, 
(z) x Co. 122. 

2 Hale 184. 

1 ul . 124. 


(5).C. Jac. 635. 


Summary 207. 
Yelverton 28. 


(i) 5 Co. 122. 
Dyer 99. 


ly ſhews that the wound was mortal, Alſo in ſome caſes it 
is impoſſible to ſhew the Jength and breadth of the wound 
where a limb is cut off, and (e) therefore it is plain, That in 
ſuch caſes it cannot be required, | ; 


Sec. 82. Thirdly, It is not ſafe, (/) in any ſuch count to 
omit the word percuſſit, where the fact will bear it; and by 
the authority of ſome (g) books this cannot be ſupplied, in 
fuch caſes, by the words dedit mertale vulnus, &c, nor by any 
other: Yet in Croke's (Y) reports this opinion ſeems to be 
queſtioned ; neither do I find any reaſon given why the word 
percuſſit ſhould be of ſuch abſolute neceſſity, for it is not fo 
much as pretended in Long's (i) Caſe, which ſeems to be the 
chicf foundation of this opinion, T hat this is a word of art 
appropriated to this uſe ; but all that ſeems there contended 
for ts, That where the death was occaſioned by any external 


violence, coming under the notion of ſtriking, it muſt expreſsly 


appear, that a ſtroke was given. Nor does the law admit of 
a leſs exact certainty, as to the ſetting forth the fat, where the 


death was occaſioned by any other means, as by poiſon, &c. for 


60 4 00. 44. h 


it hath been reſolved, (4) That an indictment (which in this 


3 Modern 20% reſpect ſeems not 10 differ from an appeal) and ſetting forth, 
That J. S. perſuaded the perſon deceaſed to take a certain 


poiſonous potion under a notion of a medicine, and that the 
deceaſed, neſciens præd potum cum weneno fore intoxicatum, ſed 
fidem adhibens dictæ perſunſiont dicti J. S. recepit & bibit, is in- 
ſufficient, becauſe it doth not expreſely ſay, That the party re- 
ceived and drank the poiſon. And it was alſo reſolved, | hat 
the want of ſuch certainty is not ſupplied by theſe words im- 
mediately following, per quod idem N. immediate peſt receptionem 
veneni prædicti per tres boras immediate ſrquentes languebat & obiity 
Sc. and yet there cannot weil be a ſtionger implication that 


the poiſon was taken and diank by him; for it being the ſtrict 


(7% rule of law in theſe cafes to have the ſubſtance of the fact 
expreſſed 


/ ͤ —ÄiIiqu.u.. 


W 
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expreſſed with preciſe certainty, the judges will ſuffer no 
argumentative certainty whatſoever to induce them to diſ- 
penſe with it. For if they ſhould once be prevailed with 
to do it in one caſe, the like indulgence would be ex- 
peed from them in others nearly reſembling it, and then in 
others reſembling thoſe, and no one could fay. where. this 
might end ; which could not but endanger the ſubverting of 
one of the moſt fundamental principles of the law, by giving 
room to judges by arguments from what the jury have found, 
to convict a man of a fact which they. have not found. | 
Sec. 8+, Fourthly, Such count (a) ought alſo expreſs!y to () » Iaft. 318, 
ſhew that the party died of the hurt ſpecially ſet forth; and it 

hath been reſolved, (+) That an indictment, and from the ſame (3) 1 Roll 239; 
; reaſon it ſeems that an appeal, ſetting forth that the defendant 

choaked the deceaſed, qua ſuffocatione obiit, inſtead of de qua 
ſuffocatione, &c. is erroneous ; yet where the death was cauſed 
| by divers poiſons, or wounds, &e. the count may ſay in ge- 158. 40. 
neral that the party died of the ſeveral poiſons or wounds above Da. I 3 
mentioned, without (c) ſaying, That he died of any one of them (JA Ed. 3. 
in particular; for perhaps the truth of the caſe might be, Fhat — 3 
none of them alone, but altogether cauſed the death. Or 8. p. C. Nay 
the count in ſuch caſe perhaps may fay, That the party died of 4 Coke 4 
the firſt poiſon or wound, and that he would have died of the Raſt«! 46, 47» 
ſecond, if he had not died of the firſt, and alſo that he would 9 
have died of the third, if he had not died of the two firſt. 
Se, 84. Fifthly, If the killing were with a weapon, | 

the count muſt ſhew (4) with what weapon in particular, and (4) a Ind. 31$; 
yet if upon the evidence it ſhall appear that the killing was, not 3 Woders . 
by ſuch weapon, but by ſome other, the variance (e) is im- _— * 
material, and the appellee ought ta be convicted, as ſhall be C.] 2 lod. 31g, 
ſhewn more at large under the Chapter of Evidence, And if S»»mary 26g, 
the killing were not by a weapon, but by ſome other means, ? Ee 1 
as by poiſoning, drowning, ſuffocating, burning, or the like, 
the count (/) mult ſet forth the circumſtances of the fact ag 
ſpecially as the nature of it will admit. But in fuch caſes, 
where no weapon was uſed, it cannot but be abſurd to require 
the mention of one in the appeal, and therefore the ſtature of 
Gloceſter, ch. 9. which directs generally, That in all appeals. 
of death the weapon muſt be ſer forth, is to be intended only 
g) of ſuch killing in which a weapon was uſed : For the law /,1, 10 
is fo far from requiring it in other caſes, that it will not ſuffer 319% 
an appeal of killing by a weapon to be maintained by evidence 
of killing by any other means in which no weapon was uſed ; 
neither will it ſuffer an appeal of killing by any of thoſe means 


(Sa laſt, 313; 
319. DEN. 


i. 378, 


without the help of a weapon, to be maintained by evidence of 

killing by a weapon, as ſhall alſo be ſhewn more at large in the 

chapter above cd to, 

Sef7. 85. It hath been adjudged, (50 That the words wi & (4) Smith and 


_ not necellary in ſuch appeal, becauſe they are fo fully , auch, 
imp led. 


7 Ann. 8. 
83 __ 
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(a) 2 Inſt, 317. 


(5)1R. Abr. 78 1. 


ce) Raft. 63, 54. 
(4 Raſt. 55 
(e) Co. Ent. 50, 
as 52. 

aſt. 45. 
(F? Co. Ent, 53. 
A5 57. 59. 

aft. 43. 46, 47, 
48, 49, 50, &c. 
(g) S. P. c. 80. 
1 Bulſt. 82. 
Summary 187. 
(b) co. Ent. 50, 
$7, 52, 53. 56, 
2 59. 

aſl. 43. 45, 46, 
47, 48, 49. 50. 


7. 3 
FA 2 Inſt, 318. 
$alkeld 59. 
Skin. 443. 553+ 
4 Mod. 292. 
Carth, 19. 333+ 
Trem. 15.21. 
(4) x Bulft, 77, 
30, $1, 82, 83. 
Vid. 3 Mod. 158. 
(7) Sum. 264, 

2 Inſt, 318. 
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$:. 86. As to the third point, viz, In what manner the 
count in appeal muſt ſet forth the circumſtances of time 


and place; it is enacted by the ſtatute of Gloceſter, ch. g. 


« That if an appeal declare the deed, the year, the day, the 
& hour, the time of the king, and the town where the deed 
c was done, and with what weapon, the appeal ſhall ſtand in 
effect, &c.” And though this more particularly relates, (a) 
to appeals of death, yet it ſeems alſo to be generally a good 


rule as to the circumſtances of time and place in other appeals; 


and therefore I ſhall conſider them all together, and firſt pre. 
miſe, (5) That no omiſſion of any of theſe circumſtances, 
where the law requires them to be expreſsly ſet forth, can be 
aided by the conviction of the defendant, 


For the better underſtanding in what caſes the law requires 
them to be expreſsly ſet forth, I ſhall endeavour to ſhew what 
certainty the count in every appeal ought to ſhew. Firſt, The 
hour. ' Secondly, The day. Thirdly, The year and time of 
the king. Fourthly, The place where the deed was done, 


Sect. 87. As to the firſt of theſe particulars, viz. With what 
certainty the count in appeal ought to ſet forth the hour; it i; 
obſervable that all (c) the precedents of ſuch counts (except- 
ing only. one) (4), in appeals of larceny in Raſtal's entries, 
which ſeems to be the only book of authority in which any ſuch 
counts are to be found ; and alſo all the precedents in Coke and 
Raſtal of ſuch counts in appeals of (e) mayhem, take notice of 
the hour, as well as thoſe in appeals of death: (J) and there- 
fore certainly it is not ſafe wholly to omit it: yet it hath been 


holden, (g) That ſuch an omiſſion is not fatal, even in an p- 


peal of death: becauſe the common law did not require the 
mention of the hour, and the ſtatute above aku ay is in the 
affirmative, Vet if the hour, as well as day be ſet forth in the alle- 
gation of the offence of the principal, it is ſaid to be fatal to men- 
tion the day only of the allegation of the offence of the aifſieſſary. 
But it ſeems that there is no neceſſity in any caſe preciſely to al- 
ledge, That the fact was done at ſuch an hour, but that it is 
ſufficient to ſay, That it was done about ſuch an hour, as ap- 
pears from every (Y) one of the precedents in Coke and Raſta], 
in which the hour is mentioned, and alſo from other (i) good au- 
thorities ; yet we find the contrary opinion holden by three judges 
againſt two in Bulſtrode's () reports. But it ſeems (I) certain 
that a miſtake of the hour will not be material upon evidence. 


Se. 88. As to the ſecond of the above mentioned particu- 
lars, viz. With what certainty the count in appeal ought to ſet 
fotth the day; there can be no doubt but that every ſuch count 
muſt be ſet forth the day on which the fact was done, as appears 
from all the precedents cited in the foregoing ſection; and allo 
from the common form of all other declarations in at} actions 


112 9 7 hat- 


G. „% OF:APPEAL 263 
whatſoever, as well of indictments, for which it is needleſs to 

cite authorities, And if the fact happened in the nn TTY 

(a) moſt proper to alledge it in note ejuſdem diei, But it is ſaid («) 2 Loſt. g18. 
not to (b) be ſufficient to alledge the fact done about ſuch a day, (% 2 luft. 318. 
er between ſuch a day and ſuch a day, but that the very day mult 

be preciſely ſet forth. And it ſeems to be inſufficient to alledge 

(e) it on the feaſt day of ſuch a ſaint, without an addition, if (e) B. Indi, 47, 
there be another ſaint the ſame name, as on St. John's day, 3 H. 7. 3. 
without ſhewing which ſaint is meant, viz. the baptiſt or evan- 
geliſt. Alſo (4) it ſeems to be erroneous to ſet forth the fact on %) Moor 5556 
an impoſſible day, as on the thirty-firſt of June, or thirtieth of 
February, for this is of no more effect than to mention no day 
at all. Alſo it ſeems clear that an appeal of death muſt not only 
ſet forth the day when the hurt was given, but alſo the day 
when the party died of it, as appears from all the precedents (e) (e) See citations 
of this kind both in Coke and Raſtal ; and alſo from the mani- fag precedent 
feſt reaſon of the thing, (/) that it may appear that the party (7) L a6. 318. 
died within the year and day after the ſtroke, in which caſe (g) B. Indi. 41. 

only the law intends that the death was occaſioned by it. And (2) 1. 2. 6. 31. 
it is (5) ſaid not to be ſufficient to alledge, That the defendant (| 
aſſaulted the party at a certain day, and feloniouſly ſtruck him, 
without exprefsly adding, That he ſtruck him adtunc et ibidem; Dꝛe 
and yet both ſentences being joined with the copulative, it is f. 
the moſt natural import of the whole, That the ſtroke and 
aſſault were both at the ſame time, &c. and ſuch certainty ſeems 
to be ſufficient in declarations (i) in civil actions, and even in (i) C. Ie. 362. 
indictments (4) of treſpaſſes. But in indictments and appeals of (4) ©. Car _ 
death a more expreſs certainty is ſaid to be required, becauſe $a, 

the ſtroke which cauſed the death, being a crime of a different S. Jac- 41. 
nature, and much higher than the. aſſauſt, may be well enough 2 e 
intended to have happened at a different time; and therefore S I Roll, 293. 
preciſe time of each muſt certainly be expreſſed. And even this ma 
de vitiated by a repugnancy in the concluſion; and if the aſſault 
and ſtroke be alledged in the premiſſes on the tenth of Decem- 
der, and the death ſubſequent on the twentieth of December 
following, and then it be alledged in the concluſion, that the 
defendant in ſuch manner feloniouſly murdered the party on the 
tenth of December aforeſaid, the whole is naught for the re- 
pugnancy; (!) becauſe the party could not be ſaid to have been (0 4 Co. 42: 47. 
murdered, till he was dead: And though to ſome purpoſes by Summary 207. | 
a fiction of law the offence of the defendant after the death of — <p 
the party, is puniſhed as a felony from the time of the ſtroke ; Hetley 39, 

et in truth and propriety of ſpeech (which muſt be obſerved in Py*r 30. 

legal proceedings) it is not a felony but only a treſpaſs 'till the 739. 

death ; yet if in ſuch concluſion it had Been alledged that the ** 
deſendant in ſuch manner feloniouſly murdered the party on the 

twentieth of December aforeſaid, it had been ſufficient. But it | 

is ſaid (m) to be the better way to conclude generally, That the () 4Co. 43. 17 
defendant in ſuch manner ear murdered the party, And ia. 348, 

4 4 it 
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(a) Sum. 364, it is certain (a) that a miſtake of the day will not be material 
2 Inft. 333, upon evidence. | | 

Se. 89. It hath been holden that an allegation of the day, 

prima facie ſomewhat uncertain, may be holpen by the ap. 

(3) Dyer 264.60, parent ſenſe of the whole; as where (5) it is alledged, That the 

C, Elis. 176. principal ſuch a day made the aſſault and gave the ftroke, and 

Q.. O. kl. 759. that the party died on ſuch a ſubſequent day, &c. and that A. B. 

was adtunc et ibidem abettans the ſaid principal to do the felony 

and murder aforeſaid; in which caſe it is ſaid that the words 

adtunc et ibidem, from the manifeſt import of the whole, ſhall be 

referred to the time of the ſtroke ; becauſe by that only the 

felony, which A. B. is charged to have abetted, was done, 

Yet if A. B. had been ſaid to have been preſent at the time of 

the felony and murder aforeſaid, ſcilicet on the day of the ſtroke, 

tunc et ibidam abetting the felony and murder aforeſaid, &c, it 

{e) 4 Coke 42. ſeems (e) that the appeal is infufficient as to the ſaid A. B. for 

" the repugnancy; becauſe he is expreſsly alledged to have been 

preſent, and to bave abetted the principal, at the time of the 

felony and murder, which muſt be taken for the time of the 

death, by which the oftence, which was before but a treſpaſs, 

became felony and murder, but by being preſent at the time of 

the death, it is impoſſible he could abet a ſtroke given ſo long 

before; and therefore it is repugnant and inconſiſtent in ſuch a 

manner to alledge it, Nor is ſuch a repugnancy any way 

holpen by the ſubſequent allegation of the very day of the 

ſtroke, coming after the word /c:/icet, for it is apparent that the 

time of the ſelony could not be on the day of the ſtroke, and 

therefore it rather adds to than helps the fault to alledge that it 

(4) 4 Coke 4. was. But (4) the beſt way of alledging ſuch abetment had 

| been to have ſet forth, That. the ſaid A. B. was præſens, auxilians, 

bc, ad feloniam et murdrum prediftum in forma pradifia faciend. 


ect. go. As to the third particular, viz. With what cer- 

tainty the count in appeal ought to ſet forth the year and time 

of the king; there can be no doubt but that every ſuch count 

muſt expreſsly ſet forth in what year the fact was done, as ap- 

pears from the known form of all other counts, and alſo of in- 

dictments. And in an appeal of death it is certainly neceſſary 

4% 2 Inft. 313, (e) to ſet forth not only the year in which the ſtroke was given, 
i Indie, 41. but alſo that in which the death happened, that it may appear 
d 1. c. 31. f 9 „what the death happened within the year and day after the ſtroke. 
10, | But it ſeems clear from all the precedents, that it is ſufficient.to 
ſhew in what year of the king's reign the fact was done, and 
the death bappened, without ſhewing the year of the Lord. 
Alſo it hath been adjudged, (f) That it is ſufficient to alledge 
the fact in ſuch a year of ſuch a king, without ſaying it was 
in ſuch a year of his reign, becauſe it is clearly implied. 


Sed. 91. As to the fourth particular, viz. With what cer⸗ 
W count in appeal oughtmto ſet forth the place 1 
| * . 


7 


) x Ley. 140, 
ee 1 Sid. 140. 


deed was done; there can be no doubt but that every count in | 
an appeal of death muſt ſhew (a) the place where the death («) Hat. 35. 
happened, as well as that where the hurt was given, and this with - * 137» 
the ſame (b) preciſe certainty and freedom from r (e) UW) vis. 
as is required in relation to the time of the death hurt; for (e) Ney 45. 
which I ſhall refer the reader to the 89th and goth ſedtions of YT . 
this chapter, wherein what is faid in relation to the time of the (4, Sam. 264, 
hurt and death is equally applicable to the place. Alſo it ſeems 265. 
that a miſtake of the place is not (d) material upon evidence 5&4 288, 
upon not guilty pleaded, any more than a miſtake of the time, 
provided the fact be proved at ſome other place in the ſame 
county. N Ft | | 
62 92. But it ſeems to be not only neceſſary in an appeal (A F. C. tos. 
of death to alledge ſome place both of the death and hurt, and 2 Last. 319. 


in every count in every other appeal to alledge ſome place, — „ 


but if it were done out of a town, it ſeems that you ma; lay it £9, 325+ 


in any other place from whence a viſne may come; in relation (3) Co. Lit. 12. Fo 
to which matter the law being in great meaſure ſuperſeded in C. Elis 866, - 
civil actions by the ſtatute for the amendment of the law, and 702 2 
chiefly in uſe in criminal clauſes, it may not be improper in 6:2, 613, 614, 
this place more fully to confider it, and for that purpoſe mall 518. 

lay it down as a good general rule, That a viſne may come from * — 125. 
any place, which is of ſo ſmall a compaſs, that all who live in (4) 1. Ab G8, 
or near it may reaſonably be preſumed to have ſome knowledge 2  _ 
of the perſons living in it, and the "px bes 


re are eſteemed the m f 
proper judges of the facts done with its limits, af being moſt F Sia. 236 NY 


likely to be proved by witneſſes, and charged upon perſons with 2? R. Abr. 621, 
whoſe integrity and reputation they are beſt acquaigted. And Vie 8: 
upon this ground it hath been adjudged, that a vi come 125. Con, B. 
not only from a town, but from (/) a ward, (g) pariſff} let, APP: 127. 
) burgh, manor, (i) caſtle, (t) or even from a foreſt, (/) or 8 = 74 4 
other place known (m) out of a town, Alſo it ſeems (n) clear, 2 Lat. 19% 
that whenſoever a place is generally alledged in pleading, the 8d 326- 
law will intend it to be a vill, unleſs it be mentioned with fome 2 = * 
* g p o. Lit. 125. 
addition which ſhews the contrary; or (9) be alledged within a 2 K. Abr. 54, 
city or vill; in which caſe it would be abſurd to take it for a 1 81d. 88. con, 
vill of itſelf ; yet (p) if in truth there be no ſuch tawn, nor ham- 8288 
let, nor place known out of a town; or (9) if a fact alledged in Skin. 507 | 
a foreſt, were done in ſome vill in the foreft not mentioned in CAC: Hz. 732: 


the record, the defendant may plead it in abatement. Alſo if a 452 


6. 
Fiend. 67 . 


fact done in a vill within a pariſh, which contains divers vills, 6H. 7. 3. 


be in the count in an appeal alledged generally in the patiſh, * . 4": 6 f. 
(or a fact done in a city, which contains divers pariſhes, be Tee 4K, Abr, 
1 I 


. 6 3 
1 Sig, 28. (:) C. Elia. 200, 7 H. 4. 2 2 R. Abr. Gar, 
| in 


266 


ce) See the caſes 


cited nnder let- 

ter o. 

7 H. 4. 

27 Salk, 59, 60. 

Co, Lit. 125. 

4 Co. 14. 

2 Inſt, 319. 

8 2 R. Abr. 
22, 623. 

8 H. 5. 10. 

. ac, 307, 308. 

4 Hale 262. 

Con. S. P. C. 

1 LY 

le) See the au- 

Sborities cited 

under letter m. 


(4) 1 Sid. 178. 


C. ac. 307. 
2 K. Abr. 622, 
Elis. 732. 


(f) x Sid, 88. 
2 R. Abr. 617. 
Hob. 266. 


(E 1 Sid. 327. 


(es Lev. 307. 


Con. 1 Sid. 326, 


1 Sid. 327» 


(i) 1 Sid, 326, 
( 2 R. Abr. 
618. 


(DS. P. c. 6s. 
(n) B. A pp. 28. 
() 9 H. 4. 1. 
4 Coke 47. 
Dyer 120. 


appellant hath had judgment and execution in one appeal, he 


747 1 Tak tao 


in the count in an appeal alledged generally in the city, it 
ſeems (a) that the defendant may plead ſuch matter in abate. 
ment; for otherwiſe he could take no advantage of the inſuf- 
ficiency of the allegation, becauſe the place named, as it ſtands 


on the record, muſt, till the contrary be ſhewn, be intended to 


contain no more than one town, or pariſh, on which ſuppoſi- 
tion a viſne may well come de vicineto (h) civitatis, which does 
not exclude the city, but takes in the city and its neighbour. 
hood within its juriſdition, whether ſuch city be within 2 
county, (c) or be a county of itſelf; excepting only the city of 
(4) London, from whence it ſeems that no viſne can come, 
not only by reaſon of the largeneſs of its extent, but alſo be- 
cauſe it hath been the conſtant uſage of pleading to ſhew the 
_ and pariſh in which a fact alledged (e) in London, was 
One. 4.74 


C. Jac, 150, Qu, C. Elis. 732. Ton, S. P. C. 154. | 2 R. Abr. 617, (e) C. 


Sec. 93. It hath been alledged that no (/) viſne can come 
from the wild of Suſſex, not only by reaſon of the largeneſs of 
its extent, but alſo becauſe it ſhall be taken for a wood without 
inhabitants; and therefore it would ſeem inconſiſtent to award 
the return of a jury from it. And yet it hath been holden (g) 
that a viſme may come from a park; alſo it ſeems to be the ' 
— opinion, That a viſne may come from a foreſt, as hath 

en more fully ſhewn in the precedent ſection; from whence 
it may plauſibly be argued, that it may come as well from ſuch 
a wild, ſuppoſing it to be a wood. Alſo it ſeems (5) to be 
queſtionable whether a viſne may not come from a walk in a 
foreſt, being alledged as a place in which a fat was done; but 
it ſeems clear that no yiſgp can come from it, if it be alledged 
only as'a liberty, for that no viſne can come from a thing in- 
corporeal,{:) but only from a place. Alſo it hath been holden 
(4) can come from the ſite of a manor, perhaps 


alon, becauſe it doth not properly ſignify a place, but 
rather the limits and fituation of a place. | 


$227. 94. As to the fourth point, viz. Whether one and tlic 
ſame count in appeal ought to be againſt thoſe who do not ap- 
pear, as well as againſt thoſe who do appear, and againſt the 
acceſſaries as well as the principals. It is ſaid (4) by Sir Mat- 
thew Hale, That in an appeal againſt A. B. and C. if A. only 
appear, yet the plaintiff ought to count againſt them all, by the 
better opinion. And the like ſeems alſo to be holden by Sit 
William Staundforde (1) and Brook (m); yet the point adjudged * 
in the principal (a) cafe, which ſeems to be the chief foundation 
of theſe opinions, ſeems to be no more than this, That where an 
ſhall not afterwards have another againſt perſons not named in 


the firſt, And all the preggdents that I can find, nc 1 
N 0 
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a) or Raſta), (5) of counts in appeals, ö 
nigra have not appeared, do indeed mention the per- 
ſons abſent, as well as thoſe preſent, and ſhew in what manner 
they were guilty, yet are all of them expreſs that the appellant 
ifanter appellat thoſe that appear only; and that he would in 
2 manner appeal thoſe that are abſent, if they were preſent; 
by which it ſeems clearly to be implied, That when they ſhall 
appear, there ſhall be another declaration againſt them, and 
that the preſent declaration is eſteemed only as a declaration 
againſt thoſe that do appear. Neither do I find any difference 
in the precedents above mentioned, as to the form of ſuch counts 
in relation to this matter, where the perſons not appearing are 
 acceſſaries, from that wherein they are principals. But whether 
the omitting of a perſon in one appeal be always a good bar to 
the charging of him in another, ſhall be conſidered in the fol- 
lowing part of the chapter, wherein I ſhall treat of the nature 
of pleas in bar to appeals. 


Sef. 95. As to the third point, viz. How the appellant 
may be nonſuited, it is generally holden in ſome books, (c) that 
by the common law, if a plaintiff in any action whatſoever be 
demanded at any day of continuance before judgment, and do 
not appear, either in (4) proper perſon, or by attorney or guar» 
dian, as the law requires, he ſhall be nonſuited, whatſoever 
(e) excuſe he may have for his abſence. But it is enacted by 
2 H. 4. 7. That if Ge verdict paſs againſt the plaintiff, the 
ſame plaintiff ſhall noFbe nonſuited. 


bl 


* 8 


wherein ſome af (a) Co. Eat. go. 
(5 Raſt. 46, 47. 


me! » 54+ 


(e) B. Nonſ. 44s 
Co. Lit. 139. 

1 Rol. A. 137 
132. 

3 Ed. 4. 11. 
Con. F. Non. 
15. 34. 

Ga. * Nonſ. 6. 
20 H. 6. | 
2 Bulſt. — 


And ſince the ſtatute it (4) Vide 165. 


hath been adjudged, (f) That jf a defendant in an appeal of |. 74. 
murder be found guilty of Lea e only, the appellant 42 


cannot be nonſuited ; but it dot 
ſolution be grounded on the faid ſtatute, or on the common 
law; for it ſeems difficult to maintain that ſuch a Yerdi& which 
finds the ſubſtance of the fact, ſhall be ſaid to againſt the 
appellant, in which caſe only the nonſuit is take by the 
ſtatute. And therefore perhaps a nonſuit in this caſTmay not 
de ſuffered by the common law, which ſeems not to have per- 
mitted a nonſuit after a full verdict, except in ſuch caſes only 
whereupon ſome doubt remained with the court, as ay be 
reaſonably argued from the authorities above cited under let- 
ter b. But it ſeems that an appellant may be nonſuited after 
a ſpecial (g) verdiA, or after a demurrer () and argument there- 
I 


Sef?, 96. As to the fourth point, viz. For what faults the 
writ may be abated; I ſhall premiſe that in order to take ad- 
Vantage of a defect in the writ itſelf, the appellee (i) ought to 
demand oyer (1) of it, which he muſt do in open (4) court (4). 


(4) The writ in an appeal is an original iſſuing out of 
Only ; before the return thereof, 
iſued erronice or improvids, by 
the face of it, it ma 
Eq. Caf, Abr. 416, 


ot appear whether this re- Vide gt 
/ ) Moor 409, 


Elis. 465. 


le) 2 Jones 1. 
(5) Co. Lit. 1 39. 
2 Jones 1, 

See 20 H. 6. 
and the .: 
ties cited under 
letter e. 


12 Bulſt. x 
( Bulſt. 4 
1) Bigby v. 
n . 
TT 713. 

) Widdrington 
v. Charlton, 
agreed Mich. 
10 Anne, 


chancery returnable into the king's bench 
the eourt of chancery only can ſet it aſide, where it appears to have 
lome errorextrinfic to the writ itſelf; but for any error or defect on 
de quaſhed after it is returacd into the king's bench, Bac. Abr. 426, and ſee 


And 


(a) Finch 226, 


ne f. 37: 
(e) Sup. ſ. 18.77. 


() 9 H. 7. 16. 
(1 K. 3. 1. 


15 be 4. 8. 


— 


1) F. mera; 
w Finch key 
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And for the better underſtanding for what faults ſuch writ 
all be abated, I hall conſider the following particulars. Firſt, 
Where it may be abated by the court ex officio. Secondly, 
Where upon the exception, or plea of the party, but not with. 
out ſuch exception or plea. Thirdly, What defects of this 
kind may be amended, which without ſuch amendment might 
abate the writ. 


As to the firſt particular it ſeems, that the writ may be abated 
by the court ex officio, (a) for the following faults, whether the 
arty take notice of them or not, 
Sec. 97. Firſt, (5) Where a writ or declaration wants thoſe 
words of art which are appropriated by law for the deſcription 
of the offence ; as where an appeal of burglary (c) has the word 
burgaliter inſtead of burgular iter, or burglariter ; or an appeal 
of rape wants the word rapuit, (d) or any appeal wants the 
word felonict (e). | 
Se. 98. Secondly, Where the declaration varies from the 
writ; as (f) by laying the offence in the reign of a preſent 
king, where the writ ſuppoſed it to have been in the reign of 
a former king. Or by giving the defendant a name different 
from that in the writz as where the writ (z) calls him A. B. 
of C. alderman, and the declaration A. B. bf C. eſquire. Or 
where the declaration is otherwiſe (5) defective in not purſuing 
the writ, or in not ſetting forth both the ſubſtance (i) and cir- 
cumſtances (+) of the fact with that certadity which the law re- 
quires: Or in (I) laying the offene in a different county 
ſrom that in which the writ was brought. | 
Seck. 99. Thirdly, Where (n) the declaration doth not 
conelude contra formam if ſuch caſes where by law it ought, 
Sect. 100. Fourthiy, Where the ſenſe is defective for want 
of a materiaÞ word in the writ; as (n) if the concluſion be ibi 
hoc breve, & thout the word habeas; or where there is a 
falſe co n the writ, as hos (o) or hanc breve; or the ſin- 
gular (p) number inſtead of the plural; or (as ſome () ſeem to 
hold generally) any other falſe Latin; or even the uſe of a 
word which is not Latin, though (r) by the change or addition 
of a leger it might be made ſo. But it ſeems that ſuch faults 
in the declaration are not fatal if the writ or bill on the file be 
right, as ſhall be ſhewn more at large in the following part of 
this chapter. 5 


are any otherwiſe defective in Dada 4. legal form, as 
and and wife, the 


As 
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As to the ſecond particular, viz. Where the writ may be 
abated upon the plea or exception of the party, but not with · 
out ſuch plea or exception; I ſhall endeavour to ſhew, Firſt, 
Where it may be ſo abated for the want of fifteen days between 
the tete and the return of the writ. Secondly, Where for a 

mi ſuoſmer or wrong addition. Thirdly, Where for a deſe in 
the addition of the appellant or appellee. Fourthly, Where 
for the multiplicity of action. Fifthly, Where for making of 4 
* a defendant, where there is no ſuch perſon, Sixthly, 3 | 

hether the defendant may have more than one of ſuch pleas | 
* 


or exceptions. 


$22. 102. As to the firſt point, vin. Where a writ of ap- 

peal may be abated upon the exception or plea of the party for 
the want of fifteen days between its tee and return. If the 
party, before he hath pleaded in olifief, do eſpecially ſhew to the | 
court ſuch a defect in the writ, the latter authorities (a) ſeem to e YE 634 
incline that it ought to beter becauſe the writ is the found- © _ 
ation of the whole proceedfhg, and the law ſeems to be in nothing 1 Ventris 7. 
more curious than in ſtiictſy keeping up its legal forms, Yet = W 
it hath been reſolved, (6) That ſuch * — RR the 1. * | 

arty's coming in ant pleading in chief wit taking advan- B. Error 1566 
— it: Allo it — — That where the ori- (5)Salkele 6 
ginal is right, all defects in the meſne proceſs are ſalved by the 
party's appearance, as 3 at large in the chap- 
ter concerning proceſs, 2 


Se. 103. As to the ſecond dat, viz, Where a writ of 9 3633 
appeal may be abated, upon the exception or plea of the party, (% H. 5. 1. 
for a miſnoſmer or wrong addition: be ſeems to be agreed, (2) um. 243e, 
(e) that if there be a miſtake in the writ o laration as to 32 4392 
the name of baptiſm ; (4) or ſurname (e) of the aph⁵ͤllant, () or Ses ch. plea t6 / 
appellee ; or C) as to the town, pariſh or county, eſtate degree cler, ; 
or myſtery, whereof they are ſaid to be; as where (6) one 0 ( 1 
is neither by birth, office, creation, or reputation, an eſquire, er En. 108, 
gentleman, is named with either of thoſe additions; or w 11 Hl. 6. 11. 
a gentleman by birth, who follows the trade of huſbandi is, 32 — — 
named (i) with the addition of the trade of huſbandry, a |. 2 loft, 667, 668. 
of gentleman ; or where a peer, who has more than one name of (5) 22 lat. 668, 
dignity, is not named ( t) by the moſt noble; or where a gentle- (;) 14 Hs 16. 
man or gentlewoman (I) is named ſpinſter; or (m) a yeoman = lad. 668, 
is named a gentleman; or (n) if there be no ſuch town, pariſh, (x) _ 669, 
nor hamlet, nor place known out of a town, as that whereof ON ; m—_ | 
either the appellant or appellee are ſaid to be; and the appellee 10 EA. 4. 16. 
before (e) imparlance plead ſuch matter in abatement, and — _ h 
thereon iſſue is joined and found for him, the writ ought to be . eto 
abated, And it ſeems (p) alſo to have been holden that if the () 3 Mod, 267. 
appellant after imparlance confeſs that he hath brought his ap- eld 59. 


peal by a wrong name, the writ ſhall be abated; But it is by. Sing 8 


I H. 6:1, 
ſaid @) — 4 


6%) B. Add. 44. 


(5) Raft, Ent. 
30. $4» 


(c) 1 Sid. 325. 
Vide 10 Edw. 
4. 12. 

4 H, 6. 4. 


-(d) 2 Inſt. 66 
2. * 


11H. 40. 
11 H. 6. 11. 
10 Edw. 4. 16. 


(e) 11 H. 4+ 0 
OD, 129. 
92 Abr. = 
2 Inſt, 666,667, 
Con, Lat. 169. 
(z) Sup. ſ, 101. 


(5 32 H. 6. 2 . 
Con. 24 E. 3. 
26, 26. 

23 Edw. 3. $3» 


(i) 1 Sid. 40. 
Litt. Rep. $1, 
C. Car, 104. 


2 lat. 870. 
2 Hale 176. 177. 


name, unleſs they be of the degrge o 
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ſaid (a) to be no fault to give an eſquire the addition of gentleman, 
& fic t converſo. Alſo if one (5) who is uſually known and called 
dy the ſurname of B. be ſo named in the appeal, and the ap- 
pellee plead that his name is C. and not B. and the appellant 
reply that the appellee is, and at the time of the purchaſe of the 
original, was as well known by the name of B. as by the name 
of C. and this be confeſſed and found for him, it avoids the plea 
of the miſnoſmer. And if one who had his uſual abode at B. and 
hath been ſome time ſeen at C. be named of C. in an appeal, it 
hath been queſtioned (c) whether this be ſuch a fault as will 
abate the writ ; becauſe. ſometimes appellees may not have any 
known dwelling ; but if that happen to be the caſe, ſurely it 
is the ſafeſt to reply it, and then there ſeems to be little doubt 
but it may make good the naming of the party of any place 


wherein he has at any time been. And if a place where he 


dwells, and is a houſe-keeper, and alſo another place where he 
keeps his wife and family be wgll known, it ſeems that the writ 
may name him of either of ſuch places, or perhaps of both of 
them, but is abatable unleſs it n jm of one of them. 


$22. 104. As to the third point, biz. Where a writ of ap- 
peal may be abated by the exception or\plea of the party, for a 
defect in the addition of the appellant or Þpellee, it ſeems that 
the common law in no caſe (4) requires any other deſcription of 
an appellant or appellee, but by their ngme of baptiſm and ſur- 
| of Þ knight, (e) or of ſome 
higher dignity; in which caſes, er the name or dignity 
be ancient, or (as ſome ſay} (f) of a new creation, as that of 
baronet, &c. it ought to be added to the name of baptiſm and 
ſurname; and if it be of the degree of nobility, it ought (g) to 
ſupply the place of the ſurname. And it ſeems that the law 
was (5) ſo curious in this particular, that if a plaintiff in any 
abbey Wnew name of dignity hanging a writ, he made 


it abatable; but this inconvenience is remedied by 1 Edw. 6. 
c. %. 3. by which it is enated, © That if any plaintiff in any 
manner of action ſhall be made a duke, archbiſhop, marquis, 


« 
« 


rl, viſcount, baron, biſhop, knight, juſtice of either bench, 
ſerjeant at law, depending the ſame action, that ſuch 
on for ſuch cauſe ſhall not be abateable or abated,” But 
it hath been holden (i) that the dignity of a baronet is not within 
this ſtatute, becauſe there was no ſuch dignity at the time of 
the making of it. 

Sect. 105. To prevent (+) the inconvenience of troubling 
one perſon for another, which cannot but often happen if there 
be no other additional deſcription of the defendant, it is enact- 
ed, by 1 Hen. 5. c. 5. That in every original writ of actions 
6 perſonal, appeals and inditments, and in which the exigent 
4 ſhall be awarded, to the names of the defendants in ſuch writs 


original, appeals and indictments, additions ſhall be _ - 
| « mel 
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ic their eſtate or degree, or myſtery, and of the towns of Ham- 
4 lets, or places and counties of the which they were or be, or 
« in which they be or were converſant, And if by proceſs. 
i upon the ſaid original writs, appeals or indictments, in the 
« which the ſaid additions be omitted, any outlawries be pro- 
« nounced, that they be void, fruſtrate and holden for none. 
« And that before the outlawries pronounced, the ſaid writs 
« and inditments ſhall be abated by the exception of the 
44 party, wherein the ſaid additions be omitted,” 


ged. 106. For the better explication of this ſtatute, ſo far . 

as it relates to the ſubje of this treatiſe, I ſhall firſt premiſe, 

That (a) generally ſuch additions in Engliſh are as good as in CN 01, 
Latin; and where there are ſevergl defendants of different 

names, and the ſame addition, it is (b) ſaſeſt to repeat the ad- (5) B. Add. 3. 
dition after each of their names, applying it particularly to 

every one of them; and where father hath the ſame name 

and the ſame addition with a defgndant being his ſon, the writ 

is (e) abateable unleſs it add,the addition of puiſne to the other (e) 37 H. 6. 29, 
additions; but where t ther is the defendant, it is ſaid 39 H. 6. 46. 
that there is no need of the addition of eigne. (d) And if the 4 2 70 ' x} an 
ſon be in cuſlodia . and ſo declared againſt, it is ſaid (©) Sie! 71 


that the count is gag} without the addition of puiſne, unleſs 
the father of the ſamè name and addition be alſo in the cuſtody 


of the marſhal, *| 
And for the better 192 the nature of the ſeveral 


additions required by the ſtatute abgve mentioned, I ſhall en- 
deavour to hew,—fFirſt, What isga ſufficient addition of the 
eſtate or degree, —Secondly, What of the myſtery. —Thirdly, 


What of the town, hamlet, place, or COON of the appellee, 
—Fourthly, How the defect of an addition rffay be ſalved. 


$28. 107, As to the firſt particular, viz. What h a ſuf- 
ficient addition of the eſtate or degree of the appellee ; Hall 
obſerve, Firſt, that it is neceſſary to ſhew the preſent eſtiYor - 
degree of the appellee (e) at the time of the writ, in whafh () o Ea. 4. ws 
reſpect this addition, and alſo the addition of the myſtery 22 > 28 
from that of the place, which is ſufficiently ſet forth by * 8 
ing the appellee late of ſuch a place. 
Sect. 108. Secondly, That ſuch addition muſt be expreſſed 
in ſuch a manner that it may plainly appear to refer to the ap- 
pellee ; for it hath been reſolved, That to name the appellee 
ſon of A. of B. butcher, is inſufficient, becauſe butcher refers 
to A. rather than to the appellee. ; 


Set, 109, Thirdly, That (/) a biſhop of an Iriſh dioceſe 
may be as well deſcribed by the addition of his biſhoprick, as 1 
an Engliſh biſhop may by the addition of an Engliſh one (as it R 
ſeems to be admitted in the year- book of 21 U. 6. 3. pl. 


4): 
But it ſeems (g) clear, That no one can be well deſcribed by C) 2 In, 667, 
| | the 


* 
* 
- 
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() Theloal I. 6. 
e. 15. ſ. 1a. 


(3) 2 Inſt, 668, 
le) Theloal b. 6, 
Co 15. 1, 13. 


(a) Vide Top. 
ſ. 102, - 


(*) 2 Inſt, 667, 
668 


B. Add. 44. 50. 
{f) 2Inſt.667. 
Add. 44. 80. 
) 2 loft. 663, 
) 2 Inſt, 668, 
„Add. 3+ 47+ 


o. 
(i) B. Add. 5. 


39. 

55 F. Add. 5. 
B. Add. 64. 66. 
Theloal I, 6, 
Co 15. ſ. 4 
1. 4. (m) 1H, 
1 Siderfin 237. 


(%) 2 Inſt. 668. 
() 2 laſt. 668, 
B. Add, 42. 50, 


35, 56. con. 3. 


(7 2 Inf, 663, 
669. | 
(”) B, Add. 44+ 


Secondly, What are clearly inſufficient. Thirdly, What ate 


(+) P. Add. 44. 


50. | 
77 B. Add. 430. 
2 
(« Y 
T netoel I. 6. ” 
C. 15. ſ. LL 
(08) B. Add, 
fs 15 . 6. 
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the addition of a temporal dignity in Ireland or any other 
nation beſides our own, becauſe no ſuch dignity can give a man 
a higher title here than that of eſquire. 
Se. 110, Fourthly, That the degree of a ſerjeant (a) at 
law is a good addition, from whence it may reaſonably be 
that a degree in either univerſity is alſo a good addition, 
as it is holden by Sir Edward (5) Coke without queſtion; yet 
this is made aquere by Theloal ; (c) and it is holden in the 
year-book of 35 H. 6. 55. and admitted by Sir Edward Coke 
in the very place above cited, That a doctor in divinity may 
have the addition of clerk, which ſeems not eaſily reconcile. 
able with the opinion that the degree of a doctor is a good ad- 
dition ; for if it were, why ſhould not the writ be abateable 
for having the addition of clerk inſtead of it, contrary to the 
allowed rule (4) in other caſes that the moſt worthy addition is 
to be uſed ? o | 
Se. 111. Fifthly, That generous (e) or armiger (J) are, 
either of them, good additions fog, the eſtate and degree of a 
man; genereſa (g) for that of a w and yeoman (þ) and 
labourer (i] are alſo good additions he eſtate and degree of 
a man, but not for that of a woman; Ns: on (&) or ſingle 


(1) woman, or as ſome (m) ſay, wife S. are all of them 
good additions of the eftate and degree” bf a woman, but no 
ſuch like addition is good for the eſtatg and degree of a man, 
And ſpinſter (n) is a good addition for ie eſtate and degree of 
a woman, and perhaps alſogor tha man. 


(1) F. Addi ion FINE Ed. 4. 7 B. Add. 64. 66. Theloa! 1, 6. e. 15 
4+ 5+ 4 H. 6.4. Qu, Cro. © 198, Dyer 47. (n) Dyer 46, 47, 3, 


Seck. 112. Sixthily, That burgeſs (e) and citizen, and 
ſervant, (p) are; all of them too general, and therefore not 
good additions the ſtate or degree either of man or woman, 


Sh 13: As to the ſecond particular, viz. What is 2 
ſulfictent addition of the myſtery of an appellee ; having firſt 
ed that the word myſtery (q) includes all lawful! arts, 
ti and occupations ; and (r) that if one under the degree 
0 ntleman have divers of ſuch arts, trades or occupations, 


he may be named by any of them, I ſhall endeavour to ſhew, 
—Firſt, What additions of this kind are clearly good.— 


queſtionable, 
Set. 114. And firſt, The following additions of this kind 
clearly ſeem to be good, as huſbandman, (s) merchant, (/) 
broker, («) taylor, (x) point maker, ()) imith, (z) miller, 
(aa) carpenter, (bb) cook, (cc) brewer, (dd) baker, (ze) butcher, 
x) B. Add. 1c. . „ 0. Is 2 „ 6. 5 6. 946 
— 51. (. TS 40. 7 Ag 5 a fo gh a. 65 — Tadel. ek 
(44) F, Utley, 3290 37» 5 H, 5 76 (ee) 6 Ed, 4. 3. 


puiſo 


under the notion of a myſtæry. And though it hath been re- 
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a) pariſh clerk, (5) mercer, (e) fiſhmonger, (d) dyer, {a)B. Add. 42. 
17 choolmaſter, ( f) ſcrivener, and ſuch like, (5) B. Add. 52. 


2. 
(c) Inſt. 668. (4) 19 H. 6. 51. (e) 5 H. 5. 7. ( /I Leon. 186. 


Secb. 115. Secondly, The following additions of this kind (20 9 H. 6. 65. 
clearly ſeem to be inſufficient, as maintainer, (g) extortioner, 2 la 668. 


; Ed, 4. 1. 
(h) thief, (7) vagabond, (4) heretic, (!) common informer, — 868. 
and ſuch like. | (b) 9 H. 6. 65, 


(i) 22 Ed. 4. 1. 
2 Inſt, 663, (+) 22 Ed. 4. 1. (1) 1 Roll. 190. 


Sec. 116, Thirdly, The following additions of this kind 


ſeem to be queſtionable, as, Firſt, Farmer, which by the (m) Theloal 


5 B. 6. c. 15. f. 9. 
better (m) opinion ſeems to be an inſufficient addition, becauſe 2 1nft, 668. 


if any myſtery be implied in the notion of it, it is that of - 3 "oy 
huſbandry, of which huſbandman is the proper addition, e 
Se. 117. Secondly, Chamberlain, butler, and pantler, (7) B. Add. 50, 
which ae holden (=) to be inſufficient additions, becauſe they 38. a 660 
den te only a ſpecial kind of officer, or ſervant, and imply 3 _— 


| Theloal B. 6, 
nothing, which in the common underſtanding of the words e. 15. f. 10. 


comes under the notion of a myſtery, And from this ground (*/ — 3 
it ſeems to follow, that neither groom (e) nor page are good (p) B. Add, 50. 


8, 
additions; and yet in ſome (p) of the old books they ſeem to F. corone 43. 
have been ſo admitted. 


21 Ed. 4. 71. 
$222. 118. T hirdly, Hoſteler, which hath been holden (9) 770 B. Add. 35. 
to be a good addition, and ſeems properly enough to come 21 H. 6. 50. 


ſolved, () That any one who keeps an inn may be ſued by 
the addition of a Jabourer, upon the cuſtom of the realm for 
want of due care of the goods of his gueſts; becauſe whoever 
keeps a common inn, is in that reſpe& liable to anſwer for 
ſuch defects, by whatſoever addition he may be ſtyled; yet this 
does by no means prove ſuch perſon may not@s well be ſued 


by the addition of hoſteler, but only that he may be ſued as 
well under any other addition, 


(r}22H. 6.21, 
Theloal B. 6. 
Cs 5. 


Sea. 119. As to the third particular, viz. What is a good (CATER 4 
addition of the town, hamlet, place, or county of the ap- 2 


21 Ed, 4. 15. 
pellee; I ſhall oblerve, Firſt, That it is good addition of this 79 H. 6. 66. 


kind to name the appellee late (s) of ſuch a town, in which har 44 -— 
reſpect this addition differs from that of the eſtate, degree, or 


Dyer 213. 
myſtery, And it is ſaid that if a defendant be named of A. 1 6. 66. 
and late of B. jt is ſufficient to prove either addition. TRE Gs 


. 4 * 
Se. 120, Secondly, That the conſtant courſe of pre- 8 
cedents hath made it a ſufficient addition of this kind, to name 


the defendant of a city which is a county (7) of itſelf, as de C 2 Inft. 669. 


L ondins, (u) de Norwico, &c, without more, by which it ſhall be (% E4: 4- 26. 
intended that he lives in the county as 
and Norwich, &c. 
Vor, II 


well as city of London 21 Ed, 4. 15. 


H. 6. 
unleſs he ſhew the contrary, though part 2 H. 6. Ts 


of 
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(2) 35H. 6. 12. 
7H. 6. 1. 
4 Ed. 4. 10. 


609 C. Jic. 167. 


(c) 2 Inſt, 669. 
Vide ſup. ſ. 92. 


103. 
Theloal B. 6. 
e. 34. f. 20, 
35 H. 6. 30, 


6d) 7 H. 6. 39. 
19 H. 6. 35 


14 H. 6. 23. 
Tnelaal J. 6. 
c. 3. 14+ 23 
Con. 7H. 6 45 


Y Theloa) 
1.6. c. 14. ſ. 14+ 
2 Inſt, 669. 

35 H. E. 30. 

14 H. 6. 23. 

2 laſt, 6. 669, 


(2) 2 Inſt. 669, 
21 Ed. 4. 37. 
F. Brief 467. 


6. 
3 H. 6. 31. 
2 1 h2loa! 8. 6, 


C, 14. ſ, 6, 7. 9» | 
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of each of theſe cities lie out of their counties, However, it 
is certain, that it is not ſufficient to name a defendant Londini 
(a) or Briſtoliæ, &c. becauſe that imports only that he belongs 
to ſuch town, and not that he reſides there. Alſo it ſeems 
clear, (b) That it is not ſufficient to name a defendant of any 
town which is not a county of itſelf, without ſhewing in what 
county it lies, Alſo if (c) a man be named of a pariſh which 
contains more towns, or hamlets, or places known out of any 
town, or hamlet, the defendant may plead ſuch matter in 
abatement, becauſe ſuch an addition does not purſue the 
ſtatute; but a pariſh ſhall be in ended to contain no mere than 
one town, unleſs the contrary be ſhewn. 

Seck. 121. Thirdly, That if there be two towns in a 
county of the ſame principal name, with different additions to 
diſtinguiſh them from one another, as Great Dale, and Little 
Dale, or Upper Dale and Lower Dale, and the defendant be 
named only of the principal town without any addition, as of 
Dale only, the defendant may plead (d) that there are two 
Dales in the ſame county called Great Dale and Little Dale, 
and none without an addition, &. Or according to ſome 
opinions (e) either in this caſe where there are two different 
towns called Dale, or even where there is but one gown, ſome- 


times called Southdale, and ſometimes Northda but never 


ſimply Dale without an addition, the defendant may plead 
that there is no ſuch town as Dale in the ſame county, be- 
cauſe parcel of a name cannot be ſaid tp be the name. But if 
there be two towns of the fame nale in a county without any 
addition to diſtinguiſh them, as it ſometimes happens where 
they lie at a diſtance from orie another, I do not find any au- 
thority that it is not ſufficient in ſuch caſe to name the defend- 
ant generally of either of ſuch towns, without adding any 


thing to diſtinguiſh it from the other, 


Sect. 122. urthly, That if an appellee live in a hamlet 
of a town, it is ſaid (%) to be in the election of the appellant 
to name him either of the hamlet or of the town; but it ſeems 


that this is to be intended only of ſuch hamlets which are ſo 


far eſteemed to be parts of a town, that thoſe who live in 
them are in common ſpeech indifferently ſtyled ſometimes of the 
hamlet, and ſometimes of the town ; for I ſee not how the ad- 
dition of the town can be proper, where the party lives in a 
place known by a diſtin& name, and not parcel of it. 

See. 123. Fifthly, That if an (g) appellee live in a place 
known by a ſpecial name, and lying out of any town or 
hamlet, he may be well named of ſuch place; but if he live 
in any place known within a town or hamlet, it is ſaid to be 
ſafeſt to name him of the town or hamlet, 

Sect. 124. Sixthly, That the addition of the place of ha- 
bitation of a wife is ſufficiently ſhewn, by ſhewing that of the 

| © huſband, 
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huſband, becauſe it ſhall be intended that the wife lives where 
the huſband does, | 


Set. 125, As to the fourth particular, viz. How the deſect 
of an addition may be ſalved; it hath been adjudged, (a) [ hat 
if an appellee named with an inſufficient addition, or without 
any, appear and plead to the appeal, he cannot afterwards take 
advantage of the defect of the addition, becauſe by his ap- 
pearance and plea he admits himſelf to be perſon intended. 
And ſome have holden, (6b) That the party by his bare appear- 
ance ſalves the want of an addition, or a bad one; bur this 
ſeems contrary to almoſt all the authorities above cited in 
relation to this matter, which ſeem to admit that the party 
before other matter pleaded may take advantage either of the 
want of an addition or of a bad one. And accordingly it was 
lately (c) adjudged in an appeal of death between Rreve ard 
Trundal, that the want of an addition of the appellee was a 
good plea in abatement, and the writ of appeal was abated by 
ſuch plea, | 
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(a)35H.6. 12, 
B. t:rror 69. 

GW Jac, 610, 

2 Ko. 22 5. : 
1R, Abr. 780. 

2 Inf, 670, 

7 H. 6 39» 
ſeerns con. 

(4) 1 Sid. 219, 
1 Keble 885, 


(c) Paſch, 3. 
Geo, Is 


Sec. 126. As to the fourth point above mentioned, viz. 


Where a writ of appeal may be abated upon the exception or 
plea of the party for the multiplicity of aQtion; it ſeems (d 
clear, That after an appellant hath appeared on a writ of 
appeal, or even on a bill of appeal removed into the court of 
king's bench from before the ſheriff and coroners by certiorart, 
if he commence a new appeal for the ſame matter, the appellee 
may plead in abatement that ſuch prior appeal is ſtill depend- 
ing, &c. But it ſeems (e) clear, That it is no plea in abate- 
ment of a writ of appeal, that the appellant hath brought a 
bill of appeal for the ſame matter before the ſheriff and 
coroners, becauſe ſuch bill is not of ſo high a nature as a writ 
of appeal, but it is ſaid to be only in nature of a plaint till it 
be removed into the king's bench, which ſeems (/) to depend 
on the ſtatute of Magna Charta 17. ſince which ſtatute the 
ſheriff and coroner cannot proceed to trial upon a bill of ap- 
peal, as perhaps they might have done by the common law, 
But after ſuch bill of appeal before the ſheriff and coroners is 
removed into the king's bench, if the plaintiff bring a writ of 
appeal for the ſame matter, it is holden (g) by Staundford, and 
ſeems to be admitted in the year-book of 4 H. 6. 14, 15. and 
both by Fitzherbert (5) and Brook (i) in their abridgments of 
the ſaid year-book, that the appellee may plead in abatement 
that ſuch bill of appeal is depending, becauſe aſter it is re- 
moved into the king's bench, it is of as high a nature as a 
writ of appeal. Yet Sir Matthew Hale (+) ſeems to be of 
Opinion, ſuch bill ſo removed is not pleadable in abatement till 
the plaintiff hath appeared thereon; perhaps for this reaſon, 
that before the plaintiff hath appeared, it doth not appear of 

* record, 


(4) S. P. C. 8a. 
Summary 1:9. 
B. Bijef 192. 
C. Elis. 695, 
F. Brief 548. 


774 


Ce 10 H. 4. 4. 
8. P. = 32. 


dee 4 Ed. 3. 9. 


(f) Sup. c. 9. 
1. 397 49, 41. 


} 


(20 S. p. e. 255 


(5) F. Cer. 4. 1 
(i) B. App. 44. | 


(kh) Sum. 189. 
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becauſe the certiorar: mio 


{a) 7 H. 7. 6, 
F. Brief 192. 
B. App. 87. 
S P. C. 82. 
2 Hale 149. 


(3) Dyer 348. 
Sum mary 189. 
8. P. C. 82. 
Raſt. 49. 52. 
F. Cor. 15. 43. 
6 


4+ 
26 H. 6. 6. 
21 Hf. 7. 34. 
7 N. 4. 27. 


{c) R. App. 111. 


97. 7 


, 7*- writ, Ne. any ſuch perſon as A. B of C. in the county of D. 


4) S. P. C. 83. 
See the Books 
a ove cited. 


(02 H. 7 31. 


8 Ed. 4. 3. 
7 H. 4. 27. 
8. P; Co 32, 


af them the ſame kind of trial, he may take advantage of them 
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record, that he hath proſecuted the ſuit in the king's court, 

ght have been taken out by a ſtranger, 
Upon which ground it ſeems to have been reſolved (a) that it 
is no good plea in abatement of an appeal, that the plaintiff 
hath purchaſed another writ of appeal returnable at ſuch a 
day, &c. and that ſuch wrir was delivered of record to the 
ſheriff, becauſe it might be, for what appears upon the record, 
That the firſt appeal was ſo far proſecuted by a ſtranger ;* but 
in the ſame caſe it is admitted that ſuch prior appeal depending 
will abate the ſecond, where it appears on record that the 
ſame plaintiff hath appeared and ſued it, as in paying of 
proceſs, &c, 


Se. 127. As to the fifth point, viz. Where a writ of 
appeal may be abated for the making of J. S. the defendant, 
where there is no ſuch perſon ; it ſeems clear, (5) That if 
there be divers defendants in an appeal, and one of them who 
does not appear be miſnamed either as to the ſurname, or 
name of baptiſm, or be deſcribed by a wrong addition, or 
were dead before the writ purchaſed, any of the defendants 
who do appear may plead, <* That whereas the appeal is ſued out 
againſt A, B. of C. in the county of D. yeoman, there was 
not at the time of the purchaſe of the writ, nor hath been 
ſince, any ſuch perſon as A. B. in rerum natura, as by the 
writ is ſuppoſed,” whereon if iſſue be joined, if the appellant 
cannot prove that there now is, or was at the time when the 
writ was purchaſed, ſuch a perſon of ſuch name and addition 
as by the writ are ſuppoſed, it ſeems that the verdict ought to 
go againſt him, whereupon the writ ſhall be abated as to all 
the defendants. But it is not (c) adviſeable in ſuch a caſe to 
plead that there was not at the time of the purchaſe of the 


yeoman, becauſe it implies a negative pregnant, Alſo if 2 
defendant miſnamed or deſcribed by a wrong addition do appear, 
it ſeems to be agreed {4) that no other defendant befides himſelf 
can plead the miſnoſmer or wrong addition, But I do not 
find it to be agreed, (e) That ſuch a plea by one defend.nt 
ſhall abate the writ as to any other beſides himſelf ; but if ſuch 
matter when pleaded by another on the non-appearance of the 
defendant, wil! abate the writ as to all, it ſeems difficult to 
eive a reaſon why it ſhould not have the like effect when pleaded 
by che party himſelf. 


Sed. 128. As to the ſixth point, viz. Whether the ap- ' 
pellee may have more than one ſuch plea or exception; there 
ſcems to be no doubt but that if a defendant in an appeal, of 
even in an indictment of ſelony, think it proper to make uſe of 
never ſo many pleas or exceptions of this kind, requiring all 


al', 
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all. (a) unleſs (b) they be repugnant to one another, Alſo it 
— 4 be — ee (e) That he ſhall have the like 
advantage, where ſuch pleas or exceptions do not all of them 
require the ſame kind of trial, but ſome of them are triable by 
matter of record, and others by the country, And if ſuch 
pleas or exceptions be all of them triable by the country, it 
ſeems to have (d) been generally agreed, I hat the defendant 
muſt at the ſame time plead alſo with them all his matters in 
bar, if he have any ſuch, and alſo plead over to the felony 
(unleſs where he hath admitted the fact by the matter pleaded 
in bar): But if the plea in abatement be triable by matter of 
record, it is holden in ſome books, (e) that the defendant is 
not bound to plead over to the felony, till ſuch plea in abate- 
ment be found againſt him, But (J) the greater number of 
precedents, and conſtant practice of late ſeem to be otherwiſe. 
However it ſeems clear, (g) That whatſoever matters are 
pleaded in abatement of an appeal, or indictment of felony, 
and found againſt the defendant, yet he may afterwards plead 
over to the felony (60). And in theſe reſpects ſuch an appeal 
and indictment differ from appeals (0) of maybem and all civil 
actions whatſoever, except only aſſizes of mortdanceſtor (i), 
novel (k) diſſeiſin, nuſance (I), and juris ut um; (m) for it 
ſeems to be a ſettled rule, that in appeals of mayhem and all 
other civil actions, thoſe above mentioned only excepted, if a 
plea in abatement, triable by the country, (i)] be found againſt 
the defendant, he ſhall not (e) be ſuffered afterwards to plead 
any new matter, but final judgment ſhall be given againſt him. 
Alſo it ſeems to be agreed (p) that in all other actions, except 
thoſe above mentioned, if a defendant together with a plea in 
abatement plead alſo a plea in bar, or the general iſſue, he 
waives the plea in abatement ; and the plea in bar or general. 
iſſue only ſhall be tried, 
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27 Aſſize 3. 


(f) . Elis. 695. 
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(g) Finch 363, 
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27 Aſſize 3. 

1 H. 6. ts 

2 Hale 270. 
(5) C. Elz. 495. 
Pop. 115 
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Moor 457. 
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(i) Finch 385. 
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(#) 1 Ed. 3. 11. Dyer 319. 4 H. 6. 16. 1 Jones 413. 8. P. C. 82. C. Car. 520. Finch 363, 
364. 385. (7) Finch 363 385. (m) 40 Ed. 3. 19. Finch 363. 385. (n) Vide C Elis. 203. 


Dyer 223. Yelv, 36. (0) 1 Sid. 252, 1 Le. 163. 1 laſt. 33, Yelv. 112. 


Aleyn 65, 66. 


(p) C, Eliz. 495. Owen 59, Noy 36, Moor 457, Pop. 115, Vide Thel. B. 15. c. 5. 


(60) It ſeems from Carthew 56, that if the appellee plead in abatement, and doth not plead 
over to the felony, that the appellant ought to move the court for judgment againſt the defendant, 


But in that 
ing over, 


Sef. 129. And now I am in the third place to conſider, 
what faults of this kind are amendable, which without ſuch 
amendment would abate the writ, It is to be obſerved, that 
appeals are expreſsly excepted out of 8 Hen, 6. c. 12. which 
is the principal ſtatute of amendments: Alſo it ſeems (4) to be 
ay: taken for granted, tnat no criminal proſecution what- 
vever is within any other ſtatute of amendments, or any of 
the ſtatutes of jeofails; from whence it follows that no defect 
is amendable in an appeal, but ſuch only as is amendable by 

T 


the 


particular cafe, the plea bring accepted by the plaintiff, it was held good without plead - 


(9) Vid. Salle. 


gt. 
6 Modern 269, 


r Bulft, 142. 
144+ 
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6499 H. 7. 16. 


1 Bulſt. 142. 


144. 


4 H. 6. 16. 


B. Amend. 62. 
(F. Cor. 121 


13 Aſfize o 
Cc F Amend, 
68. 


(4) F. Vari. 59. 


8 Cike 156. 
4 H. 6. 16. 
(e) F, Amend. 


63. a 
(f) 8 Coke 156. 


4 H. 6. 16. 
go Aſhze 26. 
« (g Moor $66. 
1 Roll. 138. 
C. Eliz. 644- 
Qu, Hob. 128. 


6292 Ven. 46. 


49. 130. 152, 
1 Sidney 412. 
Hobart 118. 


Hutton 56, 57. 


C. Car. 74+ 
Littleton's 
Rev. 50. 


(i) F. Cor, So. 


(*) Mich, 7 
Anne. 


(!) S. 22, 23, 
24, 25, 26. 


(m) dee B. 1. : 


c. 28. ſ. 3» 


Bk. 2. 


And therefore it ſeems to be the better 
opinion, that no falſe (a) Latin in a writ or bill of appeal, nor 
omiſſion of a word, () nor even of a letter, (c) nor other 
defect or variance. (4) from the proper legal form, can be 
amended, becauſe no ſuch fault is amendable by the common 
law, without the conſent (e) of the parties, except only in 
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the common law. 


actions wherein the king (/) is a party. It ſeems indeed to be 
generally holden in ſome books, (g) That ſuch faulis in a writ 
are amendable where the curſitor varies from his inſtructions, 
in the names or () additions of the parties, or other like mat- 
ters which he muſt take from his inſtructions. But what is 
ſaid in ſuch books in relation to this matter ſeems to be in- 
tended of ſuch writs only as are within the purview of the 
ſtatutes of amendments, and therefore cannot be applied to ap- 
peals; yet it ſeems that a miſpriſion in the count is amendable 
by the common law, as well in an appeal as in any other ac- 
tion, before it is entered on the record; and ſo it ſeems that 
the year (i) book of 7 Hen. 4. c. 27. is to be intended, in 
which a miſtake in the declaration in Jaying the fact in an im- 
proper viſne, was ſuffered to be amended. Alſo it ſeems that 
after the count is entered on the record, a variance in it from 
the writ, if a mere miſpriſion, may be amended by it, as it 
ſeemed to be agreed in an appeal of death between Smith and 
Bowden, (k) wherein the word murdrum in the count on the 


record was adjudged to be amendable by the word murdrum in 
the bill on the file, 


As to the fifth general point, viz. What may be pleaded in 
bar of an appeal. Having already in the former part () of this 
chapter endeavoured to ſhew what may be pleaded in bar of an 
appeal of mayhem, and intending in the latter part of the book 
to conſider the learning relating to pleas in bar of criminal 
proſecutions in general, I ſhall in this place only examine the 
nature of pleas in bar of appeals of felony in particular, And 
for that purpoſe having premiſed that, by the better opinion (n 
at this day, no ſpecial plea in juſtification of the killing ſhall 
be admitted in an appeal of death, but that in every ſuch caſe 
the general iſſue is to be pleaded; | 


-T ſhall confider,—Firſt, What pleas will be good bars of an 
appeal of felony by ſhewing that the plaintiff had never any 
right to bring it.— Secondly, Whether a retraxit on nonſuit in 
a former appeal of this kind will be a good bar of another. — 
Thirdly, Whether a diſcontinuance.—Fourthly, Whether an 
abatement of a former appeal.—Fifthly, Where the bringing 
of an appeal of this kind againſt one perſon ſhall be a bar of 
any ſublequent appeal againſt any other perſon not named in 
the firſt, —Sixthly, Where a releaſe will be a good ber of an 
appeal of this kind, —Seyenthly, Where the appellant w - 

a * arre 


— 
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barred as to one appellee, and continue his ſuit againſt the 
reſt, — Eighthly, Wh-ther anv, and which of theſe pleas, are 


conſiſtent with the general iſſue, 


$2. 130. As to the firſt particular, viz, What pleas will 
be »00d bars of ſuch an appeal by ſhewing that the plaintiff 
had never any right to bring it; it ſeems to be a. good general 
(a) rule, That any plea of this kind is good which ſhews that (iS. p. C. 98. 
the plaintiff wants any of thoſe requiſites which the law makes Summuy 190, 
neccliary to intitle him to the appeal. And therefore in an 
appeal of deith by a woman it Is a gocd plea that (») ſhe was (5) Sup. ſ. 36. 
never lawtully married to the deceaſed ; 0: (c) that ſhe hath not 2 = A 
continued a widow fince his death, but hath taken another 8. p. C. 98. 5 
huſband. Alo in an app al of death by one as heir, it is a 
god plea, that A. B. at th time (d) of the writ was and ſtill (4) RA 50. 
is heir of the deceaſed ; or (-) that one of the defendants was (+) Raftal 50, 
the wite of the decraied, and made a defendant by covin to 
exclude her from her appeal; or that the plaintiff is a baſtard TY 
(/) and not legitima'e. And where one brings an appeal as (/) Raital 49% 
brother and heir, it is a 200d plea, that he 's not (g) brother /, Rat 49. 
and heir as by his writ and de-laration he hath ſuppoted, or (%) (6) Supra £ 40. 
that he hath an eider brothe: by the ſame father and mother 
ſill alive; or where one brings an appeal as coulin and heir, 
viz. brother of A. B father of the deceaſed, it is a good plea, 
That he is nut couſin (i) and heir, viz. brother of A. B. (i) RaG4 49. 
father of the deceaſ-d, &c. as by his writ and declaration he 
hath ſuppoſed. Allo (4) it is a good plea in any appeal of (#)5S.P.C. 98. 
death, that the plaintiff hatn ſlipt his time in not bringing the 
appeal within the year and day after the death of the perſon 
ſuppoſed to have been kiilzd. Alſo it is a good (1) plea in an (7) supra f. 44. 
appeal of robbery, That the plain'iff is a villein to the de- 5-P.C. 98. 
ſendant. And it is a good (m) plea in an appeal of rape by a iy 56-09% gg 
man and a woman, that the plaintiffs were never lawfully Pons 
married, And (un) it is a good plea in bar of any appeal of (= Supra ſ. 32, 
felony, That the plintiff is an ideot, or that he was born 8 F. C. 98. 
deaf and dumb. Allo it is ſaid by Sir William Staundford, 
(0) that it is a good plea in bar of any ſuch appeal, That the (-)S. P. c. 98. 
plaintiff is attainted of treaſon or felony ; however (y) it ſeems ( Supra fe 324 
that ſuch attainder is no perpetual bar, but only during the 


time it continues in force. 


Se. 131. As to the ſecond particular, viz, Where a re- 
traxit or nonſuit in a former appeal of this kind will be good 
bars of another; I take it to be clear, (q) that a retraxit of (% 1 Inſt, 149; 
any fuch appeal is a bar of all ſubſequent appeals of the ſame 139. Nane 
kind, for it ſeems to be a general ſettled rule, That a retraxit S m mary. 190, 
of any action whatſoever is a bar of all others of the like or Is | 
inferior nature, Alſo it ſeems to be certain, That a nonſuit 1 
on 2 bill () of appeal, whether commenced in the court of (5 8. P. C. 1485 | 
T 4 king's | 
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F. Cor. 184. 

1 Inſt. 130. 
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47 Aſſize 7. 
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1 Sid. 32. 

(5) 27 Aſſize 7. 
C. Eliz. 60g. 
Vide 4 H. 6. 16, 
1 Sid. 32. 

(i) See the books 
cireo to the other 
points of this 
ſection. 


60 16 E. 4. 11. 
B. Appeal 103. 
S. P. C. 59 


(!) 1 Bulfſt, 141. 
. Jac. 283, 
284. 


Velv. 204. 


it is to be intended of ſuch a diſcontinuance only, as happens 
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king's bench, or before juſtices (a) of gaol-delivery, or before 
the ſheriff (b) and coroners, or a nonſuit after (c) declaration 
on a writ of appeal, is a bar of all other appeals of the ſame 
kind: becauſe no ſuch bill or declaration ſhall be received, 


- unleſs (d) the appellant have ficſt appeared in proper peiſon ; 


and it ſeems to be agreed by all the buoks, That a nonſuit 
after ſuch an appearance is peremptory, Alſo it is holden 
generally in ſome books, (e) That a nonſuit after appearance 
is a peremptory bar to the appellant, without adding that he 
muſt alſo have declared. From whence, and alſo from the 
general reaſon of the thing, it may be reaſonably argued, 


That if it any way appear on record that the appellant who 


was nonſuited in a former appeal, did actually appear and pro- 
ſecute ſuch appeal, as by paying (/) of proceſs on it, &c. he 
ſhall be barred in any other appeal of the ſame kind. But it 
ſeems (g) that the bare taking out of a writ of appeal, and 
cauſing it to be delivered of record to the ſheriff, and a non- 
ſuit upon it, is no bar of a ſecond appeal, becauſe it doth not 
appear of record, but that it might be done by a ſtranger. And 
notwithſtanding ſome books (%) ſeem to hold generally, That 
any nonſuit in appeal is peremptory, yet it ſeems to be in great 
meaſure ſettled (i) at this day, that ſuch nonſuit ought to be 
after an appearance in proper perſon of record, 


S:2. 132. As to the third particular, viz. Whether a diſ- 
continuance of a former appeal of this kind will be a good bar 
of another; it is holden (4) by the reporter of the year-book 
of 16 Edw. 4. That a diſcontinuance of one appeal is a bar of 
any other, becauſe the life of the appellee was once put in 
jeopardy by the firſt apgeal; but this reaſon proves as ſtrongly 


that the abatement of an appeal where the writ was good ſhall 


be a bar of another; for by an appeal ſo abated the life of the 
appellee is as much put in jeopardy as by an appeal that is 
diſcontinued ;z and yet it ſeems to be agreed at this day, that 
ſuch an abatement of an appeal cannot regularly be a bar of 
another, as ſhall be more fully ſhewn in the next ſection. 
Nor can J find it any where adjudged, That the difcontinu- 
ance of one appeal is a bar of another. It is true indeed, that 
in Bradley (/) and Bank's caſe, the appellee was totally diſ- 
charged upon a diſcontinuance, But the reaſon hereof ſeems 
to have been, not that the diſcontinuance would be of itſelf a 
bar to any other appeal, but becauſe the year and day were 
paſſed, and conſequently there could be no other appeal; 
and the appellee had alſo been before convidted on an 
indictment, and had his clergy, and conſequently could not 
be proceeded againſt at the ſuit of the king. However, grant- 
ing the opinion afore-mentioned to be law, That the diſcon- 
tinuance of one appeal ſhall be a good bar of any other; ſurely 
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after the appearance of the appellant, for the reaſons given 
in the precedent ſection, in relation to a nonſuit. 


Sect. 133. As to the fourth particular, vis, Whether an 
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abatement of a former appeal of this kind will be a good bar 


of another, it ſeems clear, that if an appeal by a wife abate by 
her taking another huſband, or an appeal by an heir abate by 
his death, there can be no (a) other appeal. But the reaſon 
hereof ſe:ms not ſo much to depend on the abatement, as on 
the marriage in the firſt caſe, and the death in the ſecond; 
which, as it ſeems the better (5) opinion, would of them- 
ſelves have abated a ſubſequent appeal, whether any had been 
brought before or not. Yet I find it holden generally in 
ſome (c) of the old books, that an appeal once determined, 
cannot revive; and in (4) others, that where an appeal of 
mayhem, which in this reſpe& ſeems not to differ from other 
appeals, is abated without the default of the party, he may 
have a new one, by which it ſeems to be implied, that if it 
abated by his default he cannot have a new one; and this 
opinion ſeems alſo to be confirmed by ſome other (e) old 
books, but it is denied (/) by others. However 1 take it to 
be ſettled (g) at this day, where there continues to be a plain- 
tiff, not ditabled to proſecute, he ſhall not be barred in a ſe- 
cond appeal by an abatement of the firſt, | 


$2, 134. As to the fifth particular, viz. Where the 
bringing of an appeal of this kind, againſt one perſon will be a 
bar of any ſubſequent appeal againſt any other perſon not 
named in the firſt; it is ſaid, (%) that anciently one might have 
had two appeals for the ſame fact, one againſt the principal, 
the other againſt the acceſſary. And even at this day, if one 
be robbed of the ſame goods, at ſeveral times, or receive dif- 
ferent (i) maims, whether at the ſame or at ſeveral times; or 
a woman be raviſhed more than once, whether by the ſame 
or by different perſons, it ſeems clear that ſeveral appeals lie 
for each diſtin offence, But it ſeems to be generally (4) 
agreed at this day, that after one hath brought an appeal of 
felony againſt one perſon, who is thereon attainted and hanged; 
he may be barred by it in any ſubſequent appeal, for the very 
ſame crime, againſt any other perſon not named in the firſt ; 
whether ſuch ſubſequent appeal, againſt the perſon ſo omitted 
in the firſt, be brought againſt him as principal, or acceſſary 
(!) before the fact, or even as acceſſaty after the fact, unleſs 
where he happens to be ſo acceſſary after the firſt appeal was 
commenced ; in which caſe it is certain that he is liable to 
ſuch ſecond (m) appeal, becauſe it was impoſſible to charge 
him in the firſt, But otherwiſe after an attainder had on the 
firſt appeal, the law ſeems to diſallow the bringing of a ſecond ; 
for this reaſon, that where an appellant has ſo far had his re- 
venge 
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Sup. ſect. 38, 
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venge in one appeal, he ſhall not be indulged in the bringing 
of another, which his own laches only made neceſſary. Alſo 
it ſeems to be (a) clear, that if one bring an appeal of felony 
againſt another, who is either acquitted by verdict, or other. 
wiſe finally diſcharged by any other matter, which will per. 
emptorily bar any other appeal againſt him by the ſame appe]. 
l.nt for the ſame fact, the appellant may alſo be barred in 
any other appeal for the ſame fact againſt any (5) other perſon 
whatſoever; perhaps for this reaſon, that he who appears to 
have brought an ill grounded action of ſo high a nature, or 
to have fo far made default in the proſecution of ſuch an 
action, as to be for ever barred from* bringing another againſt 
the ſame defendant, ſhall not be thought worthy to bring ano- 
ther againſt any other perſon whatſoever. But I cannot be ſa- 
tisfied with the reaſon which ſome of the books ſeem to give 
why all the defendants muſt be named in one appeal; which 
is this, that the ſtatute of Magna Charta 34. by which it is 
provided, ** That none ſhall be impriſoned upon the appeal 
„% of a woman, for the death of any other than her own huſ- 
% band,” ſpeaks only of appeal in the fingular number: from 
whence it is ſaid to be collected, that all the defendants muſt 
be named in one appeal, But by what kind of argument 
this collection is made, I do not find, nor do I fee why twen- 
ty appeals brought by the ſame woman, if the Jaw would per- 
mit o many, are not as much within the letter and meaning 
of the ſtatute as one appeal. And where the law does permit 
the bringing of a ſecond appeal againſt the ſame perſon, as it 
is clear that in ſome cafes it does, it may reaſonably be argued, 
that he may as well bring it againſt others alſo; as (4) where 
the firſt is abated, and there (till continues to be a plaintiff not 
diſabled to proſecute, (e) and in ſome other caſes: For if an 
appellant be not barred by the abatement of his firſt appeal, 
from bringing a ſecond againſt thoſe who had vexation by the 
firſt, and were legally diſcharged from it, why {hould he be 


barred by it, as to thoſe who were not conceined in it? 


Se. 135. As to the ſixth particular, viz, Where a re- 
leaſe will be a good bar of an appeal of this kind; it ſeems 
clear, That a ieleaſe of all manner of actions, or of all ac- 
tions (f) criminal, or of all actions (g) mortal, or of all ac» 
tions concerning Pleas of the Crown, or of all (&) appeals, 
or of all (i) demands, will be a good bar of any ſuch appeal. 
But it (4) ſeems that a releaſe of all actions perſonal will not 
bar ſuch an appeal, becauſe that an appeal in which the appel- 
lee is to have judgment of death, is higher than an action per- 
ſonal, and not properly called an action perſonal. Alſo it 
ſeems (1) clear, That whatſoever the nature of the releaſe may 
be, it ſhall not wholly diſcharge the appeal, unleſs it mers 

| | | . made 
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made before it was commenced; for if it be ſubſequent to the 
ap.eal, it ſhall only diſcharge it as to the ſuit of the plain- 
tiff. and after judgment given for ſuch diſcharge, he ſhall be 
arraizned on the appeal at the king's ſuit, as ſhall be ſhewn 
more at large in the chapter of indictments. Alſo it is (a) 
certain, T'nat no releaſe ſhall diſcharge a perſon attainted, 
without the king's pardon, 


Sea. 136. As to the ſeventh particular, viz. Where the 
appell.nt may be barred as to one appellee, and continue his 


ſuit again{t the reſt 3 it (5) ſeems, that if he be barred by re- 


leaſe given, or retraxit entered as to one, or by being van- 
quiſhed in battle by one, yet he may continue his ſuit againſt 
th- reit. becauie he is to have a ſeveral execution againſt every 
one of them. Yet in an appeal againſt divers, whether they 
pl-ad the ſame or ſeveral iſſues, it hath been adjudged, (c) 
that a nonſuit againſt one, at the trial of any one of the 11- 
ſurs, is a nonſuit as to all, of which this ſeems to be the beſt 
reaſon, That (4) ſuch a nonſuit operates in nature as a re- 
leaie of the whole. But whether (e) the diſcontinuance of an 
appeal, as to one appellee, ſhali have the like conſtruction as 
to al, may deſerve to be conlidered, 


38 Aſſize 17, 


Sect. 137. As to the eighth particular, vix. 
any, and which of the pleas above mentioned are conliſtent 
with the general iſſue; it ſeems agreed at this day, That if 
the defendant in an appeal of death, by a wife, plead 
n«nques accouple in loial matrimony ; (g) or in an appeal of death 
by one as heir, plead that the appellant is a baſtard, (5) or 
that he hath an elder brother of the whole blood alive, or in 
(:) any appeal of death, plead that the perſon ſuppoſed to 
have been killed, was dead above a year before the purchaſe 
of the writ, or that (4) the appellant had formerly brought an 
appeal for the ſame fact againſt another perſon, who was there- 
on attainted and hanged, or generally (!) any other plea not 
amounting to an implied confeſſion of the fact, as a releaſe, 
& c. whether it be trial by matter (m) of record, or by pais ; 
and whether it (n) deny that the appellant had ever any right 
to the appeal, or admit that he once had a right, but ſhew 
that he is now barred : he may, together with ſuch plea in 
bar, plead alſo not guilty to the felony. And if. ſuch plea be 


triable by the common law, unleſs the appellant rely both to 4 


that, and alſo to the plea of not guilty, he diſcontinues the 
appeal; but (o) if it be not triable by the common law, the 
defendant needs only to reply to it, and not to the felony, till 
aſter ſuch plea has been tried. But it is holden in many 
books (p) of good authority, That a man ſhall not be ad- 

mitied 
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(4) Sup. ſ. 38. 
42. 


(% Sum. 190, 
21 Ed. 4. a 
2R. 3 9. 

B. Appeal ih, 
120, 

(0 Eliz, 460, 
Dyer 120, 

7 H.6. 27. 

27. Ed. 3. 87. 
2 R. Abr. 133. 
1 Inft. 139. 

1 Sid. 378. 

B. diſ. de pro. 


20. 

(4) Hob. 180, 
(e) Vide 7 H. 6. 
2 


7. 
30 Aſſize 36. 


39 Ei. 3- 3» 
27 Ed, 3+ 35. 


Whether (f) 3 Leon. 268. 


Cor EZ. 223. 
(g 7 Ed. 4. 15, 
u 14 Ed. 4. 7. 
(6) Raſtal 49. 
7 Ed. 4 15. 
Qu 14 FC. 4. 7. 
21 H 6. 29. 
(50 22 Ed 4 39. 
6409 Hl. 4. 2. 
16721 H 6, 29. 
22 Ed. 4.39, 40. 
Raſtal 49, 50. 58. 
584. 
S. P. C. 98. 
Keil. 183, 189. 
(m) Zi H, 6, 28, 


(9) C. Eli. 223. 
3 Leon. 268. 
Finch 385, 386. 
Summary 190, 
191, 

Hob, 170, 171. 
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mitted to plead a releaſe, and the general iſſue alſo, becauſe it 
is repugnant at the ſame time to inſiſt that the crime is re. 
(a) Hob, 270, leaſed, and (a) yet that there was no ſuch crime committed 
271. to be releaſed. But I do not find this point any where ad. 
judged ; and as to the argument above mentioned, from the 
repugnancy of the plea of a releaſe, to the general iſſue, it 
may be anſwered, That a man may reaſonably take a releaſe 
to free himſelf from trouble, from the ſuſpicion of a crime, 
of which he would by no means own himlelf guilty; and in 
(5) 1 Bolſt. 141. appeals of death after a plea of (b) autrefoits convict by verdict, 
Yelvertod 284. and even after the plea of (c) autr-foits convict by confeſſion, and 
Cro. Jac. 283. P ** ; 
(c) 4Co. 45. Clergy thereon had, the general iſſue has been received; and 
x And. 68 yet ſuch pleas as much imply a confeſſion of the fact, as the 
Bs plea or releale, And in Smith's Caſe, who was indicted of 
22Ed. 4 3%, 40. high treaſon in the beginning of his late majeſty's reign, for 
Show. 47. the murder of Colonel Parks, after a plea of a pardon the ge- 
. neral iſſue was received, However, | do not find it any 
11 An. where holden, That the plea of a releaſe may not be pleaded, 
30 Ed. 3. 15. if the defendant think fit, without pleading the general iſſue, 
; - 2 ih Alſo it ſeems queſtionable, (4) Whether any other plea in bar, 
35H.6 57. whether triable by matter of record, or by pais, may not alſo 
5 * 3. be received without pleading the general iſſue, as it ſeems clear, 
— 136, that in ſome caſes it may; (e) as where it declines the Juriſ= 
Raſtal 54, diction of the court, (/) or would be prejudicial to the defend- 
(2) 18 K. 3. ant by infranchiſing the plaintiff; as where a villein brings 
. 56. an appeal of robbery againſt his lord, who pleads the villenage 
Summary 191. in bar, in which caſe he ſhall not be compelled to plead not 
RE * guilty, becauſe that would amount to an infranchiſement of the 
194. =" es plaintiff; by ſuppoſing that the fact, if committed, needs a de- 
(b) 14 Ed. 4. 7+ fence which it cannot do unleſs the plaintiff have a proper- 
— . 3. 18. ty, which, if he be a villein, he cannot have againſt his lord. 
23 Ed. 3. 91, Alſo it ſeems clear, That (g) if any of the bars above men- 
S. F. C. 98. tioned, except that of a releaſe, be ſuffered to be pleaded with- 
F, Co-one 429+ out the general iſſue, and be found againſt the defendant, 
27 Aſlize 3. = G 
Con, 7 Ed, 4. they do not conclude him from pleading the general iſſue after- 
25. wards; and as to the plea of a releaſe, whether that being 
Keilw. 100. pleaded without the general iſſue, and found againſt the defend- 
Summary 190. a i 8 : 
243. ant, do conclude him at this day to plead the general iſſue 
Finch 385, 386. afterwards, may deſerve to be conſidered for the reaſons above 
Kelle c mentioned. (5) But it ſeems, That if a demurrer to the 
court be adjudged againſt an appellee, he ſhall not be admitted 
to plead either in bar, or the general iſſue, but ſhall be con- 
demned, as ſhall be thewn more at large in the chapter of de- 
murrers. 


Seck. 138. As to the fixth general point, viz. Where 

. the appellant ſhall render damages to the appellee for a falſe 
CN $930 appeal; having premiſed that by the common law a defend- 

d. b. C. 167, ant may (i) recover damages for a falſe and malicious appeal, 
g again 
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againſt the appellant and his abettors, by a writ of conſpiracy 
or an action on the caſe, in the nature of ſuch writ, as hath 
been more fully ſhewnin book the firſt, (a) I ſhall here endeavour () B. 1. e. 72. 
to ſhew in what caſes and in what manner he may, if he chuſe left, 2. and 3. 
rather ſo to proceed, recover fuch demages by the ſtatute of 
Weſtminſter 2. c. 12. which was made for his ſpeedier 
remedy, and is enacted as followeth : - | 
$:. 139, * Foraſmuch as many through malice intend- 
ing to grieve others, do procure falſe appeals to be made, 
of homicides and other felonies, by appellors, having no- 
thing to ſatisfy the king for their falſe appeal, nor to the par 
ties appealed for their damages” It is ordained, „ that when 
« any being appealed of felony, ſurmifed upon him, doth: ac- 
« quit himſelf in the king's court in due manner, either at the 
4 ſuit of the appellor or of our lord the king, the juſtices be- 
4% fore whom the appeal ſhall be heard and determined, ſhall 
c puniſh the appellor by a year's impriſonment; and the appellor 
„ ſhall nevertheleſs reſtore to the parties appealed their damages, 
« according to the diſcretion of the juſtices, having reſpect to 
the impriſonment or arreſtment, that the party appealed hath 
% ſuſtained by reaſon of ſuch appeals, and to the infamy that 
„ they have incurred by the impriſonment or otherwiſe; and 
„ ſhall nevertheleſs make a grievous fine unto the king. 
„And if paradventure ſuch appellor be not able to recom- 
« pence the damages, it ſhall be inquired by whoſe abetment, 
« by malice, the appeal was commenced, if the party appeal- 
&« ed deſire it. And if it be found by the ſame inqueſt, that 
« any man is abettor through malice, he ſhall be diſtrained 
« by a judicial writ at the ſuit of the party appealed to come 
« before the (juſtices. And if he be lawfully convict of ſuch 
% malicious abetment, he ſhal] be puniſhed by impriſonment 


and reſtitution of damages, as before is ſaid of the appel- 
« lor,” 


And for the better underſtanding this ſtatute, I ſhall endea- 


deavour to ſhew how the ſeveral parts of it have been ex- 
pounded. 


Se. 140. And firſt, Whereas the words of the preamble 
are, That many through malice procure falſe appeals to be 
* made by appellors, having nothing, &c.” And in the pur- 
view it is ſaid, „That it ſhall be inquired by whoſe abet- 
“ ment, by malice, the appeal was commenced, &c. And if it 
ebe found that any man is an abettor, through malice, &c.“ 
In all which places the malice is expreſsly referred to the pro- 
curors and abettors only, and in no part of the ſtatute to the 
appellant, it is holden by (5) ſome, That where-ever an ap- (5) 1 Toft. 139. 
pellee is acquitted of an appeal of felony, he ſhall recover da- oper 3 
mages by force of this ſtatute againſt the appellant, except only 22 Aff. 39. 
Where he hath been indidted of the ſame felony before. And 2% H. 8 3. 


it 


286 


(a) See the books. 


cited under this 

and the tollow- 

ing ſections. 

| (5)Raft, Ent. 66. 
90 * 8 168. 
ee L Quin. 

Ed. 4. 126. 

40 Ed. 3. 42. 


Aer Bk. 2. 


it muſt be confeſſed, that in the (a) reports and entries (5) re- 
lating to this matter, damages ſcem generally of courſe to 
have been awarded againſt the appellant, on the acquittal of 
the appellee in all other . caſes, without any finding that the 
appeal was malicious, Yet it is holden by (c) others, That 
the appellant is no more within the intent of the ſtatute than 
his abettors, unleſs his appeal was grounded on malice, And 
if it be conſidered, that where the appellant is to render da- 


mages by force of the ſtatute, he is allo, by the expreſs words 


(d) 20 Ed. 4. 6. 
2 Inf, 384. 

(e) 26 H. 8. 3 · 
33 H. 6. 1. 
40 Ed. 3. 42. 24. 
14 H. . 2. 

go Aſſ. 18. 
(f) 22 Aſſ. 39. 
26 H. 8. 3. 

33 H. 6. 1. 
40 Ed 3. 42. 
14 H. 7. 2. 

20 Ed. 6. 

40 Aſſ. 18. 

F. Damages, 67. 
C) 40Ed. 3. 42. 
14 Hf. 7.2. 

(b) 21 Aſſ. 77. 
2 Inſt. 384. 


% 


of it, to have a year's impriſonment, and to be grievouſly 
ranſomed to the king; ſurely it cannot be imagined that the 
makers.of the ſtatute intended in any caſe to expoſe him to 
ſo ſevere a puniſhment for a legal proſecution, which he has 
reaſonable evidence to induce him to commence, though it 
may not be ſufficient to induce a jury to convict the defend- 
ant, Neither do I ſee any reaſon why the bringing an ap- 
peal againſt one who hath been before indicted, by a ſufficient 
indictment (4) of the very ſame (e) crime, which is agreed 
(f) not to be within the meaning of the ſtatute, ſhould be the 
only excepted caſe : eſpecially conſidering that any other caſe, 
wherein the appellant plainly appears to proceed on a proba- 
ble ground of ſuſpicion, is within the reaſon given in many 
books (g) for the favour ſhewn to the appellant where the 
appellee has been indicted before; which is this, that the ap- 
pellant had cauſe and evidence to purſue the appeal, and it ap- 
pears to the court that it was not merely founded on malice. 
And this is allo one of the reaſons given in the (+) books, 
why the appellant is not to render damages by the intent of 
the ſtatute, where the appellee in an appeal of murder is found 
guilty of homicide ſe defendendo only, And as to the general 
expreſſions of the books above mentioned, in which damages 
ſeem of courſe to be awarded againſt the appellant, without 
any inquiry, whether his appeal were malicious or not; it may 


be anſwered, That the books ſpeak as generally in relation to 
the recovery of the damages againſt the abettors; arid yet it 


(:) 2 Inſt, 384. 
S. P. C. 168. 
Ploween 88. 
ſeems con. 
Vide Dyer 120. 
( F. Champer- 
ty 10. | 
Plow. $8. 

2 Inſt, 384. 


ſeems (i) plain from the whole pufport of the ſtatute, that 


they are not within the purview of it, unleſs their abetment 
were founded on malice. And ſome (+4) ſeem 'to- have gone ſo 
far as to hold, that the heir who abets lis mother in bringing 
an appeal for the death of his father, can be in no caſe within 
the ſtatute, by reaſon of ſuch abetment; becauſe nature and 
duty oblige him in ſuch a caſe to abet his mother. But this 
reaſoning, if ſtrictly examined, ſeems to prove no more than 


this, That in ſuch caſe the heir ſhall prima facie be intended 


to have abetted the appellant, rather out of duty than malice, 
and that therefore he ſhall not be taken to be within the pur- 
view of the ſtatute, without very ſtrong evidence of his ma- 
lice, But ſurely it cannot be denied, That in ſome caſes it 

| may 
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may be notorious, that an heir abets ſuch an appeal, not out 


of duty but malice; as where he himſclf, without the leaſt 


probable ground of ſuſpicion, is the firſt promoter of the pro- 
ſecution; or where he cauſes it to be carried on by violent 
and unfair methods, not for the ſake of juſtice but oppreſ- 
fion, in which caſes it ſeems harſh to ſay, That he is not as 
well within the meaning as letter of the ſtatute, 

Sec. 141. Secondly, in the conſtruction of the words ( homi- 
& cides and other felonies,” in the preamble of the ſtatute, it 
hath (a) been adjudged that the purview of it extends to a rape, 
which was made a felony by another (4) branch of the ſame 
ſtatutez and it is (c) holden, both by Coke and Staundforde, 
That it in like manner extends to offences made felonies. by any 
ſubſequent ſtatute, | 

Sect. 142. Thirdly, in the conſtruction of theſe words, 
* When any being appealed of felony ſurmiſed upon him, 


« doth acquit himſelf in the king's court in due manner, 


either at the ſuit of the appellor or of our lord the king ;” 
it ſeems to have been generally agreed, That no acquittal is 
within the intention of the ſtatute, (4) unleſs it be had on an 
appeal, (either at the ſuit of the party, or of the king, af- 
ter a nonſuit of the party,) and be of ſuch a nature as (e) 
finally to bear all other proſecutions for the ſame felony, 
whether at the ſuit of the king, or of the ſame, or any other 
party, And therefore it ſeems clear, That no damages ſhall 
be recovered on the (f) abatement of an appeal nor on the 
bare (g) nonſuit of the appellant, nor where the appellant is 
barred either by a (/) demurrer, or by a (i) plea, ſhewing 
that he is not intitled to the appeal, nor on any acquittal on 
an inſufficient (4) original; becauſe in all theſe caſes the ap- 


pellee is liable to another proſecution for the ſame felony. And 
if a perſon appealed of murder, be found guilty (J) of homi- 3. 


_ cide by miſadventure, or ſe defendendo, which will be a bar of 
any other proſecution for the ſame killing; yet it hath been 
reſolved that he ſhall not recover damages, not (m) only be- 
cauſe it appears that the appeal was not groundleſs, but alſo 
becauſe the appellee is not totally acquitted, But it is () 
clear, that the appellee is intitled to his damages, where 
he is acquitted on an appeal at the ſuit of the king, after 
a nonſuit of the plaintiff, where he vanquiſhes (e) the 
appellant in a trial by battle. Alſo if two be appealed, 
the one as principal, and the other as acceſſary, and the 
Jury being charged on the acceſſary, as well as the prin- 
cipal, do acquit the principal; it ſeems to be (y) agreed, that 
the acceſſary ſhall recover damages, by the intent of the ſta- 
tute, without an expreſs verdict concerning him, becauſe he is 
impliedly acquitted by the acquittal of the principal; for it 


is impoſlible that there ſhould be an acceſſary where there is 


no principal, And this reafon ſeems to hold as ſtrongly for the 
damage , 


(a) F. Cor, 27g. 
352, 
Plowden 124. 


(5) Sup, ſect. 893 
60 


(e) 2 Inft. 384. 
8. P, . 198. 


(4) S. PC. 1 


2 Inſt, 38 5. 


Vide 9 H, 5. 1. 
(g) 21 ft. 385. 
F. Conſo 25. 
But 33 H. 6. 1. 
F Cor. 102. 
48 Ed. 3. 22, 
ſcem doubtful, 
(5) 2 Inf, $ . 
F. Cor, mth a 
S. D. C. 169. 
(i) 27 AM. 25, 
2 Inſt. 385, 
8. P. C. 169. : 
(4) 

F, 


(/) n2 Aſſize 77, 
2 Inſt, 385. 

$. P; . 199. 
(m) Vide ſcp, 
ſet, 138. 

(n) 41 Aſſ. &24, 
F. Cor. 278.381. 


. Damages 77. 


(e F. Cor. 98. 


( 8. p. C. 168, 
169. 

2 Inf, 335, 

33 H. 6. 1. 
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damages, where the acceſſary doth not appear on the trial or 

acquittal of the principal; becauſe in ſuch caſe the acquittal of 

(2) 33 H. 6. 1. the principal is as (a) much an acquittal of the acceſſary, ag 

0 15. 355. here he doth appear. But it is holden (5) by Sir Edward 

| Coke, that ſuch an acceſſary ſhall not recover damages, becauſe 

no jury can be returned to aſſeſs them; and Sir William 

(e) S. P. C. 168. Staundford (c) ſeems to be of opinion, that ſuch an acceſſary 

Vide 43 A7-24+ ſhall not.recover damages, unleſs he be expreſsly acquitted by 
(4d) Vide ſup, - 1 8 ; 

e. 52.53, Verdict, after the acquittal of the principal. Yet whether (4) 

the juſtices themſelves may not, in a caſe of this nature, if 

they think fit, aſſeſs the damages, without any jury, or elſe 

aſſeſs them by an inqueſt of office, may deſerve to be con- 

fidered, Alſo it ſeems to be to little purpoſe to require an 

aQual acquittal of a perſon, where it appears by the acquittal 

of another, that he could not be guilty, However it ſeems 

clear, That a perſon appealed as acceſſary to two principals, 

(e) 2 Inft. 325. ſhall not (e) recover damages by the acquittal of one of them; 
8 1 becauſe for what appears he might be acceſſary to the other. 
(f)S.P. C. 173. Neither (/) ſhall he recover damages where he is diſcharged 

33 H. 6. 2. by the death of the principal, before his attainder, becauſe it 
doth not appear that he might have been guilty. 

Seck. 143. It ſeems at this day, that if a defendant, ap- 
pearing upon erroneous proceſs to a good appeal, be acquitted, 
he ſhall recover damages by the intent of the ſaid clauſe, be- 
cauſe ſuch an acquittal is a good bar of any other proſecution 
for the ſame felony, and the life of the appellee was put in 

| danger by the (g) appeal. But there were formerly ſome opi- 
ger of * 

(e)9H. 5.2: nions, That the appellee in ſuch a caſe ſhould not recover da- 
Qu. S. P. C. mages, becauſe his life was not in danger at the time of the 
: trial, for that he might have taken advantage of the error in 
. the proceſs: But granting it to be a good rule, That the de- 
0 4 oi , 
Cro. Jac. 284. fendant ſhall not recover damages where his life is not in 
4Co.45- danger at the time of the trial, which yet I find not con- 
firmed by any authority, beſides the ycar- book of g Hen. 5. c. 
2. it may be anſwered, That in the caſe in queſtion the de- 
fendant's life is in danger at the time of the trial becauſe the 
error in the proceſs is ſalved by his appearance, as ſhall be 

ſhewn more at large in the chapter concerning proceſs, 

7508. p. c. 169, Sech 144. If a perſon who has taken a releaſe, or prayed 
the benefit of clergy, waive ſuch releaſe, or benefit of clergy, 
and put himſelf on his trial and be acquitted; it is ſaid, (b) 
; that he ſhall recover his damages, notwithſtanding the ob- 

Sup. ſet 135. jection that the taking ſuch releaſe or making ſuch prayer, 

leem to carry with them an implied confeſſion of guilt. 
Sect. 145. Where-ever any perſon is ſo far acquitted on 
| an appeal carried on at the ſuit of the party, as to be intitled to 

(i) S. P. e 169. his damages, (i) he ſhall have judgment for them without any 
| _ proceſs to bring in the party to anſwer to the damages, ” 

| ca 


173. 
Vide F. Cor, 
386. & 33 H. 6. 
1 
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cauſe he is till in court; but where he is ſo acquitted on 
an appeal carried on at the ſuit of the king after a nonſuit of 
the party, he ſhill not recover damages, without a ſcire facias 
to bring in the party, becauſe he was out of court by the 
Donut. WA 
Sect. 146. Fourthly, In the conſtruction of theſe words, 
« The juſtices before whom the appeal ſhall be heard and de- 
& termined, ſhall puniſh the appellor by a year's impriſonment, 
« and the appellor ſhall nevertheleſs reſtore to the parties ap- 
&© vealed their damages, according to the diſcretion of the 
« juſtices, having reſpe& to the impriſonment or arreſtment, 
*« that the party appealed hath ſuſtained by reaſon of ſuch 
«« appeals, and to the infamy that they have incurred by the 
ce impriſonment, or otherwiſe, &c.” the following points have | 
been holden, Firſt, That juſtices of nf prius (a) have (0/90 Th 4. 14s 
no power to give judgment for ſuch impriſonment or damages, S. P. C. 119. 
upon an acquittal before them, whether before or ſince the = lat. 386, 
ſtatute of 14 Hen, 6. by which it is enacted, *+ That ſuch 
* juſtices" ſhall have power in all caſes of felony or treaſon, 
“ to give their judgmen's, as well where a man is acquitted, 
© as where he is attainted.” For (3) the words above men- (3)8. p. c. 169, 
tioned in the ſtatute of Weltminſter 2. are to be intended of ſuch 
Juſtices only before whom the whole plea of the appeal is 
heard and determined, and therefore in ſttrictneſs can extend 
to the juſtices of the king's bench only, where the appeal is 
commenced before them, (for that the whole appeal is in ſuch 
caſe heard and determined before them, either in perſon, or 
elſe by others delegated by, and repreſenting them,) and not 
to the juſtices of vii prius, who have nothing to do with the 
appeal before the trial, nor any original power to try it. And 
the ſtatute above mentioned of 14 Hen. 6. hath been con- 
ſtrued to intend only to enable juſtices of ni/i prius to give the 
principal judgment, and not to transfer to them from the 
court of king's bench a power in collateral matters. Yet (e) (c) 4 Co. aß. 
Juſtices of niſi priig have by uſage not now to be diſputed, 3 366, 
gained a power to allels the damages, and to inquire of the B. 2 
ſufficiency of the plaintiff to anſwer them, and alſo of the F. Corone 463, 
abettors, But I do not find that they have ever given judg- * H. 5. 6. 
ment for the damages. Yet there is no doubt (4) but that, if 
ſuch juſtices be alſo juſtices of aſſize, and as ſuch have an ap- 
peal commenced before them, they may, as juſtices of aſſize, 
upon the acquittal of the appellee, not only inquire of the da- 
mages, &c. but alſo give judgment for them, both by the let- 
ter and meaning of the ſtatute. | 
Seel. 147. 1 That if a jury give too ſmall dama 
to the appellee, the court may increaſe (e) them; from which (e) C. Elis. 223. 
it ſeems to follow, That if a jury give too large damages, the 2 
on may abridge r And ſurely no * "= be implied by SS — 
atutes ordering, That the damages e given acord- 
Vor. II. * th ü of 60 j 


4) 22 Ed. ö 
N. Appeal 113. 


\ 
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(a) 3 H. 6. 29 · 
14 H, 4. 9. 

3 H. 4. 23. Þ 9s 
3 H. 4. 4. p. 16. 
7 H. 6. 31. 

19 H. 6. 31. 
19 H. 6. 10. 
B. Abr. 36. 
Vide 27 H. 8. 2. 
ſup, ſ. 52. 

(6) 27 H. 8. 2. 
19 H. 6. 42. 
19H. 6. 10 p. 28. 
3 Hl. 6. 29. 


(c) S P. C. 170. 

Dyer 120. 

21 H. 4. 16. 

12 Coke 126. 

2 Inſt. 386. 

41 Affize 24. 

F. Damage 77. 
8 H. 5. 6. 


(4) Hob. 99. 
ke) 2 Inſt. 395. 
11 Coke 77. 
9 Coke 73. 

x Roll 170. 

S. P. C. 170. 
F. Corone 276. 


( 2 Inſt. 386. 
24 EdW. 3. 73. 
1 laſt, 132. 


* 


ec ing to the diſcretion of the juſtices, reſpect being had to the 
«© impriſonment, &c.” And this eonſtruction alſo ſeems apree- 
able to the rules of law in other caſes, by which the court is ſaid 
(a) to have a general diſcretionary power, except in ſome ſpecial 
Caſes, as local (5) treſpaſſes, &c. either to increaſe or abridge 
the damages found by an inqueſt of office; and where a jury 
which hath acquitted an appellee inquires afterwards of the 
damages, it ſeems in reſpect of ſuch inquiry to be no more than 
an ga of the office, though it were returned to try the 
cauſe. 

Sect. 148. Thirdly, That if there be ſeveral appellees, and 
all of them acquitted, the damages ought to be ſeverally (c) aſ- 
ſefled as to every one of them ; and this doubtleſs is agreeable 
both to the letter and meaning of the ſtatute, which provides 
that in the giving the damages, reſpect ſhall be had to the im- 
priſonment and infamy, and other damage ſuſtained by reaſon 
of the appeal ; and theſe being ſeveral, and receiving different 
aggravations from the different circumſtances of the perſon's 
particular caſe, it cannot but be reaſonable, That the damages 
be aſſeſſed ſeverally alſo. | 

$247. 149, Fourthly, That a monk or feme covert, being 


appealed without the abbot or R cannot have judgment 


for the damages on their acquittal, becauſe they are diſabled by 
the law to recover any damages without the abbot or huſband; 
and the general words of a ſtatute ſhall not be conſtrued to 
enable perſons in a point, wherein the common law hath diſ- 
abled them. But the authority of this opinion, as to a wife, is 
queſtioned by (d) Hobart; neither do any of thoſe (e) who ſeem 
to give it greater weight, bring any other proof of it, than a note 
in Fitzherbert's abridgement, of a reſolution to ſuch purpoſe, in 
the time of Edward 3. as to the caſe of a monk, and an aſſertion, 
that the law is the ſame in the caſe of a wife: Againſt which it 
may be plauſibly argued, that fince the impriſonment and in- 


famy ſuſtained by a feme covert, in a malicious appeal againft 


her, are far from being leſs grievous in refpect of her coverture, 
and are a good ( f) ground of a writ of conſpiracy at the com- 
mon law, brought by the huſband and wife; and fince-the 
wife may take any thing to the benefit of her huſband, and it 
appears to the court that the appellant by his own act, without 
any deſaolt either in the huſband or wife, gives them a good 
title to the damages; and fince no expreſs judgment can be 


given for the huſband, being not a party to the record, and it is 


( F. Judg. 108. 
Sint 38 5,386. 
11 H. 4. 16, 17. 
S. P. C. 170. b. 


moſt for his advantage, as well as his wife's, that a preſent 
judgment be given: It may perhaps be thought no unreaſon- 
able conſtruction of the ſtatute, that in this particular caſe 
judgment ſhould be given for the wife to-recover the damages, 
which would as much enure, for the benefit of herſelf and her 
huſband, as an expreſs judgment for them both on a writ of 
e pirscy. Howes f I is certain, (g) That if the — 
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aud wife are both of them appealed and acquitted, they ſhall 

have a -joint judgment for, the damage done to the wife, fur 

which the wife alone ſhall ſue execution, if the. huſband die 

without ſuing it, and the huſband alone ſhall have judgment for 

the damage done to himſelf, r . 
Fifthly, In the conſtruction of the words, „ And if per- 

« adventure the appellor be not able to recompence the da- 

4 mages, it ſhall be inquired by whoſe abetment, by malice, 

« the appeal was commenced, if the party appealed deſite it. 

& And if it be found by the ſame inqueſt, that any man is abey- 

&« tor through malice, he fhall be diſtrained by a judicial writ, 

* at the ſuit of the party appealed to come before the juſtices, 

« &c,” the following points have been holden, 

Sect. 150. Firft, That (a) the abettors are in no caſe liable (0 S. P. C. 150, 
to render damages, where the appellant himſelf is not liable, 1 386. 
though never ſo ſufficient; and this is confirmed by experience, : 
and the manifeſt purport of the ſtatute, which by directing that 
the abettors be inquired of, where the appellant appears inſuf- 
ficient to anſwer the damages, plaioly intimates that they are to 
be inquired of in ſuch caſes only, wherein the appellant muſt 
have anſwered them, if he had been able ; and agreeably here- 
to it ſeems to be ſettled, (5) That a releaſe of damages to the (5) 20 H. 7. 7. 
appellant will diſcharge the abettors, if they can produce it. 

$22. 151, Secondly, That (c) unleſs the appellant be found (c) 2 Iaſt. 386. 
by the jury to be inſufficient, the abettors ſhall not be inquired | 
of; and yet the ſtatute doth not expreſsly direct that the jury 
ſhall inquire of the ſufficiency of the appellant. But it being 
the general method of the law in other caſes of the like nature, 
to make an inquiry by a jury, it is certainly a reaſonable con- 
ſtruction of the general words of the ſlatute that ſuch inquiry may : 
be made in the preſent caſe, Yet, whether the juſtices themſelves 
may not, if they think fit, make ſuch inquiry without a jury, it 
being but an inquiry of office, may deſerve to be confidered for 
the reaſons in the 52 and 147 ſections of this chapter. Hows 
ever, there can be no doubt but that the inſufficiency of the ap- 
pellant muſt appear by one or the other of theſe inquiries, be- 
fore the abettors can be inquired of. | 
Sed, 152. Thirdly, That (4) the abettors may traverſe the (%0 S. p. c. 171. 
jury's 1 appellant to be inſufficient, or that they abetted W- 3 Ed. 4. 3. 
him, &c. For it is hard that a man ſhould be concluded by _ xx 
any matter whatſoever, ſound to his prejudice in an action, to Raſtal 44. 
which he is no way privy. Allo it is holden by (/) Staund- Þ: N 
forde, That if a jury on the acquittal of one defendant find that 9 
there were no abettors, yet they may afterwards on the acquittal 
of another defendant find that there were abettors, becauſe 
there is no reaſon that the firſt inqueſt ſhall bind one who is not 

ivy to it, and has no remedy againſt it, But the contrary 
eto i holden in the book of (H aflizes, where the court re- / * 25 


leled to inquire of the abetebre, on the acquittal of a defendant, 
9 becauſe 


-. 
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becauſe it had been found on the acquittal of another, that there : 
were no abettors; but this caſe, if thoroughly examined, ſeems 


"repugnant to itſelf ; for the jury were permitted on the ſecond 


(-) 12Coke 126, 
p. C. r70, 

3 Edw. 4. 3- 

8 H. 5. 6. 

26 H. 8. 3. 

2 Inſt. 386. 

F. Cor. 29. 386. 


403. 

B. Appeal 96. 
Contra 41. 
Affize 8. F. 


(5 F. Cor, 13. | 


(e) F. Act. ſ. le 
Stat. 28. 
2 Inſt. 386, 387. 
8, 9. e. 92. 
1 Inſt, 139. 


(4) S. P. C. 171. 


2 laſt, 386, 387. 


(e) F. Cor. 102. 
(f)S. P. C. 


171. 
a Inſt, 386, 387. 


16 8. P. C. 171. 
2 Inſt. 386. 
F. Cor. 45. 


(b) 5. v. o. 171. 
1 Inſt, 139 
F. Corone 326. 


(i) 3 P. C. 170. 
F. Fines 2. 

1 Aſſize 9. 

22 Aſſize 39. 
3 H. 4. 17. 


acquittal to tax the damages, which yet are ſaid to have been 
taxed before; but to wbat purpoſe ſhould this be done, unlefs 


it were firſt found that the appellant was ſufficient, or elſe that 


there were abettors, which could not but control the firſt find- 
ing; zs alſo the ſecond taxation of the damages muſt do, unleſs 
it were wholly the ſame with the firſt. | 

Se. 153. Fourthly, That (a) if the appellant be found ſuf- 
ficient to render part of the damages, and not the whole, judg- 
ment ſhall be given againſt the abettors for the whole, and not 
for part againſt them, and for the other part againſt the appel- 
lant; for that theſe words of the ſtatute, © If peradventure the 


«« appellor be not able to recompence the damages,” muſt be 
underſtood of all the damages. 


Corone 219. B. App. 74. 


ec. 154. Fifthly, That (5) the appellee after his acquittal 
may ſue for the damages by attorney. | 

See. 155. Sixthly, That (c) though the ſtatute expressly 
give only judicial proceſs for the recovery of the damages 
againſt the abettors, yet the appellee may, if he think fit, take 
out an original writ of abetment, grounded on the, ſtatute, and 
therein count to greater damages than were found by the jury; 
which in reſpe& of ſuch finding, being but in nature of an in- 
queſt of office, ſhall not conclude the appellee, 
Set. 156. Seventhly, That (4) if the appellee chuſe rather 
to proceed for the recovery of his damages by judicial proceſs, 
than by original; it is ſafeſt for him to make uſe of a diſtreſs, 
which is given by the expreſs words of the ſtatute; yet there is 
a note (e) of an old caſe, wherein a venire facias was firſt award- 
ed; but it is (/) queſtionable, whether this be juſtified by the 
ſtatute or not. | | 

Sec. 157. Eighthly, That (g) it is time enough for the ap- 
pellee to ſhew the time and place of the abetment, when the 
abeitors appear upon ſuch proceſs; and by ſuch ſhewing he 
ſupplies the omiſſion of the jury in not finding any time or 
place, on their inquiry of the abetment, &c. | 

ect. 158,  Ninthly, That (5) the nonſuit of an appellee, 
either in an original writ, or proceſs againſt the abettors, whether 


before or alter appearance, is no bar of a ſecond writ or proce. 


Sed. 159. As to the ſeventh general point, viz, Where the 
appellant is to be fined ; there can be no doubt but (i) that by 
the expreſs words of the above expounded ſtatute of Weſtmin- 
ſter 2. c. 18. Wherever the appellant, or his abettors, are by 
the purport thereof to render damages to an appellee, they are 
allo io be fined to the kirg, and impriſoned for a year. Allo 

' it 
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it ſeems clear from the general purport of the (a) books, That an (,) See the books 
appellant appearing to have brought an ill-grounded appeal, cizedin the fol. 


whether of felony or (4) mayhem, ſhall be fined, in many wing z part of 
caſes wherein he is not liable to render damages by the ſtatute F. cor, 137. 


above mentioned; as where he is (c) nonſuit, either againſt all, 8 Coke 60. 


or part (a) of the appellees only, whether after, or, as ſome (e) ads — rok 


have holden, before appearance, or where the writ abates (4) 40 Afſize 1. 
through the (/) default of the appellant in wilfully ſuing by a F: Corone 214. 


(2) wrong name, or a (5) vitious writ, &c. and even a feme 2 228 


covert, (i) ſuing an appeal known by her to be groundleſs, as F. Corone 219. 
for the death of a huſband whom ſhe knows to be alive, ſhall be Damages 77, 
fined. But it is certain that where a writ abates by the act le we 
(H) of God, or for any other cauſe, no way imputable to the (e) F. Fines 107. 
appellant, he ſhall neither be fined nor amerced. Allo it is . / © Cons Fo. 
certain, that an infant is in no caſe to be fined for a falfe appeal; ) . 4 boy 

but ſome (J have holden that he may be amerced, which is B. Fines 16. 

contradicted by others, who ſay, (m) That an infant can in no GF. Core 121, 


caſe be amerced. ew 9 
(+) F, Rrief 612, (!) B. Fines for contempt 37, 41! Aſſize 14. (m) Co, Lit. 127. Cro. Car. 161. 
Vide 1 Danv, Abr. 462, 463. | | | | 


CHAPTER THE TWENTY-FOURTH, 


OF APPROVE R, 


AVING gone through the ſeveral kinds of appeals by 
H innocent perſons, | am new in the ſecond place to con- 
ſider the nature of an appeal by an offender, confeſſing himſelf 
to be guilty, who is commonly called a Prover or (n) Approver (.) S. P. c. 142. 
in Engliſh, or probator in Latin; becauſe he muſt at his peri} 3 loft. 129. 
prove his appeal in every point, and for ſo doing is pardoned n 
of courſe. | | 
And for the better underſtanding the nature of ſuch appeal, 
I ſhall examine the following particulars, —Firſt, When a man 
may be ſaid to become an approver.—Secondly, Who may be 
admitted to be approvers, and who not.— Thirdly, In what 
caſes —Fourthly, Of what offences, —Fifthly, Againſt what 
offenders —Sixthly, Before what juſtices—Seventhly, How 
they are to be ordered and demeaneo, both before and after the 
appeal.—Eighthly, What proceſs is to be awarded agaihft the 
appellees. —Ninthly, In what manner the court is to Woceed 
upon, and after the trial. —Tentbly, How the approver is to be 
rewarded for making good * appeal. 
3 


Seel. 
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Sec. 2. As to the firſt point, viz. When a man be ſaid to 

60 Sorn, 102, become an approver. Tt ſeems (a) agreed, That a man is then 

2 Hale 227.229. properly an approver, when being indicted of treaſon or felony, 

Inſt, 129,150, before competent judges, and in priſon for the ſame, and ca- 

Per 335% pale of being an approver, he confeſſes the indiftment, and is 

ſworn to reveal all the treaſons and felonies he knows, and then 

before a coroner enters his appeal againſt all that were partners 

with him in the crime in the indictment being at the time of 

the appeal within the realm. 2 3 

8 i $4. 3. As to the ſecond point, vis. Who may be admitted 

(43 $ 1nft. 129. to be approvers, and who not; I fhall obſerve, Firſt, That (6) 
Summary 192. a peer of the realm cannot be an approver. | 

/c) J Ind. 129, Se. 4. Secondly, (c) neither the perſon attainted of trea- 

Summary 192. ſon, or felony, nor even one outlawed in a perſonal action, ay 

S, 1 C: 146: „ ſome (4) fay, can be an approver, becauſe by his attainder or 

F. Cor. 114.127, Outlawry, he is out of the Jaw, and his accuſation ſhall not be of 

167. 387. 443+ ſuch credit, as to put any perſon upon his trial, 


445+ 
br Aſßze 27, 17 Aﬀize 4. (d) B. App. 57 Sup. c. 23. ſ. 32. B, Cor. 175. 


Ce) 3 Toft. 129. Sec. 5. Thirdly, That (e) an ideot, or perſon born deaf and 

4 P. C. 147- dumb, or any one that is non compos at the time, or an inſant 

. under the age of diſcretion, cannot be an approver, becauſe no 

= * ſuch perſon ought to be admitted to take the oath before the 
coroner, without which there can be no approvement. 

DS P. c. 147. Sec. 6. Fourthly, That it is holden both by (/ Staund- 

72 wang ſorde, (g) Coke, and (5) Hale, That no woman nor infant can 

2 Hale, 233; be an approver ; but it is obſervable that the opinions of Staund- 

EA Be forde and Coke ſeem chiefly to; be grounded on this foundation, 

that the appellee may have ſuch like exceptions againſt ap- 

proves as the defendant may bave an appeal brought by a 

awful perſon, and therefore may except that the approver is 

within age, or a woman, &c. becauſe ſuch perſons cannot wage 

battle; but it being ſettled at this day, that theſe are no goud 

exceptions to an appeal brought by a lawful perſon, as hath - 

[1)$eft, 3e, 31. been more fully ſhewn in the precedent (i) chapter, it ſeems 

do be juſtly queſtionable, whether they are now to be admitted 

| as good exceptions to an appeal, by an approver. To which 

77% Sum, 792. May be added, that in the opinion of (+) Hale, contrary to that of 

2 Hale 233.cen. (J) Staundforde and (m) Coke, a man above the age of ſeventy, 

4 N my 14, or maimed, may be an approver, though he cannot wage 

Vite Cowp.336, battle ; from whence it follows clearly, that in the judgment ot 

Mrs. Rudd's Hale, there is no neceſſity that an approver ſhould be able to 


cale, pe gr | | 

(#)S.P.C.145, Seth 7. Fifthly, That it ſeems to be (n) agreed, That a 
Summary 192. Perth holy orders cannot be an approver, becauſe it is a 
3 laßt. 139. pule, that no member of the clergy can fue any appeal whatſo= 


4 A 
1 7- 


ever, in a matter or cauſe of death, 
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Se. 8. As to the third point, viz. In what caſes one may 
be admitted to be an approver; I ſhall obſerve, —Firſt, That no 
(a) one ſhall be admitted to be an approver, till he hath con- 
feſſed the crime charged againſt him in his indictment, 

$24, 9. Secondly, That it is holden (5) in ſome books, that 
he that hath once pleaded not guilty, cannot be an approver, 
but ſhall be hanged, becauſe he is found falſe, and his conſeſ- 
ſion contradicts his former plea; yet the contrary hereunto is 
holden by (c) others, and (d) Staundforde admits that the court 
of grace, may admit ſuch perſons to be approvers, and this is as 
much as can be contended for in any other caſe; for it ſeems (e) 
agreed, That the court is not bound of right, to admit any per- 
ſon whatſoever to be an approver. | 


11 Hen, 7. 5. 2 Hale 226, 228, 229, 


$42, 10, Thirdly, That it is (J) agreed, That any one in- 
dicted of treaſon or felony may be an approver, but that unleſs 
the crime with which a perſon is charged, amount either to 


felony or treaſon, he cannot be an approver, 
443, B. Corone 41» 


$:7, 11, Fourthly, That it is alſo (g) agreed, That no 
perſon accuſed of treaſon or felony, can be an approver, unleſs 
he be actually indicted for it; becauſe his confeſſion amounts 
not to a conviction until he be indicted, and conſequently puts 
it not in the power of the court to give judgmeat againſt him, 
when his appeal ſhall be rejected or falſified, as every approve- 
ment ought to do, 


Sect. 12, Fifthly, That it ſeems alſo to be generally (þ) 


agreed, That if a perſon indicted be alſo appealed of the ſame fe- 8 


lony, he can no longer be an approver; the reaſon whereof ſeems 
to be, that though the king may in his diſcretion, by admitting 
a perſon to be an approver, reſpite the judgment and execution 
of one proſecuted by indictment, which is his own ſuit, yet he 
cannot delay them in an appeal, which is the ſuit of the party; 
and a fortiori therefore it follows, That (i) if a perſon be ap- 
pealed only, and not indicted, he cannot be an approver. 

Sect. 13. Sixthly, That notwithſtanding the appeal of an 
approver may in ſome reſpects be looked upon as the ſuit of the 
king, and equivalent to an indictment, yet the appellee (+) of 
an approver cannot become an approver himſelf, not only be- 
cauſe it would falſiſy the appeal of the firſt approver, in ſup- 
poſing that he had omitted ſome of his partners, but alſo be- 
Cauſe it would cauſe an infinite delay; for the appellee of ſuch 


an approver might as well become an approver of others, and 
On. N 
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(a) F. Cor. 50. 
251. 441. 


(5) 3 Inſt. 129, 
Summary 193. 
S. P. 2 
F. Cor. 440. 

21 Edw. 3. 18. 
19 H. 6.4%. «+ 
(c) Finch 387. 
12 Edw, 4. 10. 
Vide 2 H. 7. 3. 
(49S. P. C. 148. 
(e) 3 Inſt. 129, 


Summary 194+ 
12 Edw. 4. 10. 


* H. 6. 3+» 


(/) 198.6. 47. 


3 Inſt, 129, 
21 Edw. 3. 18, 
Finch 387, 
F. Corone 2431, 


2 Hale 227. 


(g) 3 Inft,129, 

Summary 193, 

2 Hale 228. 

S. P. C. 143. 

F. Corone 231. 
contrary, 


) laſt. 129, 
Finch 3 
ummary 193. 
2 Hale 228. 

8. Po Go 147. 
181, 

(i) 2 Rich, 36 
TY ; 

11 H. 7, 5. 

B. l 
F. Carone 442. 
40 Aſſize 39. 


leems conrarys 


r. Cor. 10g 
S. P. C. 147. 
2 Hale 228. 


11 H. 4. 91. 
ſeems coutrary, 


Sef?, 14. As to the fourth point, viz. Of what offegees a (!)S.P. c. 743. 


perſon may be admitted to approve another. It ſeems (1) 
; 3 Inſt, 129» 150+ 3 Inſt. 629. 
PU 4 


agreed, 


2 Hale 227. 
Summary 194. 


Finch 387. 
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1 ä other of any other offence 
(a) F. Cor, 125. _—_ That no _ r on . tat? 
|, very crim 1:5: ee IE 4 
40 Alle 39. * rom 1 0 2 prove a man of a crime of a different (a) me 
71 H. 4.93. bat * ing acceſſary (5) before or (c) after to the 
(6) 27 Aflize 69. ture, nor even of being an abet, or xeceiye himſelf. But 
. ſame crime, becauſe no man can ſun h as the oath of an ap- 
po Care V-308* ie ſeemg.allg ta be agreed, That inaſmuch JD" P% IM 
B Corone 154. If eems. . al. to diſcover all the treaſons and felonies 
(. Cor. a6. prover is (4) general, to on ef erimes af a different gatuic 
v ognn 0 deveeu ry gil ee re fea 
Summary 19 nem his ene. 7 in de Bog y, 27 * 
ſtom his own, whether in the to carry on a proſe. 
vert © ah his accuſation will be a reaſonable round h it (ff be not of it- 
F. Cor, 37. 38. cution againſt them for ſuch crimes, heir tans Tak a * 
75 F. Cor. 128. ſelf of force ſufficient to put them on their trials, 
127. 387. he fifth point, viz. Againſt what offenders 
AT 4 e eee over. It ſeems (g 
A. AT 46. 1 may be admitted to become an appr 2 
F. Cor. 460. Pperſoni may be an approver againſt any perſon 
4 b. C Mu Thar gy map ag 1, whether he live in the ſame or 4 
Sie 4. 16> Whatſoever within . wherein 
F, Cor. 153. foreign county, prov dad, That if jt appear either by the 0 
77a , confeſſion of the enn ty, that (/) there 
(% Sum. 195. : k) of perſons of credit in the county, 
F. Cor. 133- are no ſuch perſons as ſome ealm, or even (n) within the 
478 Th * m e = ene wo — 2 the appeal, the approver 
BE CEE Can on 
dw 4.16. e nan ELD N | # | 
* . 8 his S outfin reſpect of ſuch perſons appears to be falſe, 
fu) #; Co: 36, of 10-00 eee | 
(0) S.P.C.145. 8 fore what juſtices 2 
; Gall, 26, ” ar 3 10 F to be a 
5 PRI perſon may be * yrs rom — bs an approver before any 
Summary 194. ſettled (59 rule, at a n 3 5 e os appeal; 
(99.3 Inſt. 130. juſtices, who have power to a 8 eed, That one may be 
Summary $34, and for this reaſon it ſeems to be (9) apreed, jullices 
—— * bn approver before the juſtices of the king's bench, _ 3 0 
H 29. 4 _ 0 . , 8 r 
| F. Aſze 246. of gaol-delivery, and juſtices * Ae _ Aue, ant ad in 
Aan 230. 5+ is holden in Sir Edward Coke's thir (r) in , 
np og eos : leas of the crown, under the chapter 
2 Hale 229. con. Sir Matthew Hale's A. be an approver beſore juſtices 
— — — « eder k "Bolthe foundation of this opinion ſeems 
r oyer and terminer. e fou dub 
2 Hale 31. 229. © by what is ſaid by both theſe (t) 
(% Sum. 194. to be overthrown Dy what hat juſtices of oyer and 
3 | herein it is holden t at juttices Or O) J 
S. p. C. 143. 15 other ns 9 2 a coroner, becauſe it is not within * 
n ſeems to be a («) general rule, that thoſe 
8. P.C. 344 commiſſion: And it ſeems to be rover who can aſſign 2 
(y/9 4.1% only can receive the appeal of an approve avreed, That 
r ke it; and therefore it ſeems to be agreed, 
W Mn nor (y) juſtices of peace, nor any 
B. App. 18. neither a x) court. baron, not 05 ſuch appeal, unleſs their 
Lr 194. oth er ſpecial (2 ) Juſtices, can 1 I; he — it ſeems to 
0 ee. II Joo — Coke That the lord high 
(es) 3 Inft,130+ be the Opinion of (aa) Sir E 3 ſteward 
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ſteward of England cannot receive ſuch an appeal; but this is 
contradicted by Sir (a) Matthew Hale. 3 

Se. 17. As to the ſixth point, viz, In what manner an 
approver is ta be ordered and demeſned, both before and after (3) 1 K. 6 | 
the appeal; the following particulars ſeem moſt remarkable.— 19 fl. KG | 
Firſt, that it ſeems to be (5) agreed, That wherever a perſon B. Cor. 48, 49, 
indicted of treaſon or felony confeſſes the indictment, whether F. Cor, 66, 67, 
he appealed others or not, he puts it entirely in the diſcretion — 1 
of the court, either to give judgment, and award execution 2 Hale 226, 
againſt him, or to reſpite them till he ſhall have made good his Cowper 335. 
appeal, | J loſt, 129, 
Sect. 18. Secondly, That (c) wheneyer a perſon is admitted (0 Sum. 194, 
to become an approver, the court ſhall aſſign a coroner to re- 22 


f S. P. C. 141. 
ceive his appeal, and ſhall take an oath from him to diſcover all F. — 2 


the treaſons and felonies that he knows. 12 Edw. 4. 10. 
$24. 19. Thirdly, That (a) the court which admits a man ;; 
at Hy 1 (4) Sum. 19g; 
to become an approver, ought to limit him a certain number of 2 Hale 829. 
days, to make his appeal in, during which it is holden by (e) *: 2 145. 
ſome, That he is to have a penny a day as his wages from the 5. 1 — — 
king; but by (f) others, That he ought not to have it till he 26 Affze 19“ 


(a) Som. 
3 Comper 33. 


has made good his appeal, by convicting the appellees. (-)F. Cor-439- 
8. F. C. 145, B. Cor. 34 11 H. 4. 93. (f) 21H. 6. 34. Vide 4Hyle 230, 


Sell. 20. Fourthly, That the approver during all the time (g) Sum. 193. 
ahgned him for making his appeal, ought (g) to be at his li- F- Cor. 455. 
þerty, and out of priſon; for (5) he may diſavow an appeal 3538 
made by dureſs of impriſonment; but if he alledge that an ap- 169. 235. 
peal was extorted from him by ſuch dureis, and ſuch allega- RD 
tion be found to be falſe, either by the examination of the 5 
_— or by an inquelt of office, the approver ſhall be 
hanged. | 

Seat. 21, Fiſthly, that (i) the approver ought to make his (i) Sum. 145. 
appeal before the coroner, on every one of the days limited for ” _ . 
the making of it; for if he fail on any one of them, and the Y p. 8 
coroner record fuch failure, judgment ſhall be given againſt () Sum. 193. 
him.—And fo ſhall it be (4) alſo, if after he have formed his _ 
appeal before the coroner, he make the leaſt variation in his Cowper —— 2 
repeating it befotę the court, and the coroner record ſuch va- 26 Aflze 19. 
riation, Ps bs | | * . 


$:. 22, As to the ſeventh point, viz. What proceſs is to 

be awarded againſt the A « hg It ſeems (/) * 12 the 922 "4148 
* + g 11. 

coroner may award proceſs to the ſheriff, againſt any appellee 8. P. C. 246. 
in the ſame county, till jt come to the exigent; but it is cer- (F. Cor. 462+ 
tain, that (m) he cannot award it to any other officer, except the 3 
eriff, nor to any: ſheriff out of his own county, And it ſeems (0 Sop. e. ge 
) queſtionable, whether he be not reſtrained by the ſtatute of {43-43 
magna charta, C. 17. to award the exigent to the ſheriff of his | | 
on county But it ſesms (0) agreed, that the juſtices of the 9 yr 122. | 


king's F, Corone 460. 


i 
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2 Hale 37. 231, 
| 8. P. C. 146. 


+ 2 Hale 37. 


2” 


(5 Sum, 196. 
8. P. C. 142. 
3 laſt, 130. 


47. Edw. 3 $+, 


00 8. P. C. 180. 
2 Hale 233,234. 
Summary 195, 
47 Edw. 3. f. 


106. 149. 180. 

21 H. 4. 93. 

21 Hl. 6. 34.35. 
+ Cor, 31. 49. 


3 Inſt, 130. 
F. Corone 143. 


7 Ed w. 3 12, 
(*)S. P.C.1c8, 
f {/) F. Cor, 98, 


(2) 27 Ed. 3. 16. 
47 Edw. 3. 5. 
F. Corone 103. 
Summary 201. 

3 Joſt, 130. 

> P. C. 149. 


(>) Sum, 201. 
B. Corone 4g, 
21 H. 6.35, 


(i) F. Corone 
128. 369. 
Aſſize 421. 
um. 197. con. 
21 W. 3. 17. 
B. rone 38. 
F. Corone 7. 
9 B. Cler, LL 


28. 
11 H. 4: 93» 
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king's bench, or juſtices in eyre, might by the common law ag 
well award proceſs of outlawry, as any other proceſs, againſt 
appellees in any county whatſoever.— And it is (a) certain, 
That juſtices of gaol-delivery may award proceſs in any eounty, 
to apprehend and try them by force of 28 Edw. 1, commonly 
called the ſtatute de appellatis; but whether this ſtatute do im- 
power ſuch juſtice to award proceſs of outlawry into a foreign 
county, may deſerve to be conſidered 9. 


8:84.23, As to the eighth point, viz. In what manner the 
court is to proceed upon, and after the trial; 1 ſhall obſerve, 


Firſt, That it is in the election (6) of the appellee, either to put 
himſelf upon his country, or to wage battle with the ap- 
prover,. | 

Sect. 24. Secondly, That let there be never ſo many ap- 
pellees, if they wage battle, the approver muſt fight them (c) 
all, But on the contrary, it ſeems to be generally (d) agreed, 


That if a perſon appealed by ſeveral approvers of one and the 
. fame felony, vanquiſhes any one of them, he (hall be acquitted 


againſt them all, and all of them ſhall be condemned, in the 
ſame manger as if every one of them had been aQually van- 
quiſhed, But if an approver having appealed ſeveral of the 
ſame crime, be vanquiſhed by one of them, it ſeems to be (/) 
holden, that his appeal is ſtill in force againſt the reſt. But the 
note in (F') Fitzherbeit's Abridgement, which ſeems to be the 
foundation of this opinion, ſeems rather to be intended of an 
appeal by an innocent perſon, than of an appeal by an approver, 
in relation to whom it ſeems to be a general rule, that being 
once falſified as to any one of the appellees, he ought to be con- 
demned, as hath been more fully ſhewn in the gth and 15th 
ſections of this chapter, 

Sec. 25. Thirdly, That if the king pardon the approver or 
appellee, hanging the appeal, the approvement (g) ceaſes, and 
the appellee ſhall be diſcharged. For in the firſt caſe, by the par- 
don the felony is extinct, and a man can no longer be an ap- 
prover, than while he is under the guilt of the crime, whereof 
the approvement is made, and liable to be condemned by the 
court, whenever his appeal ſhall be falſified, &c. And in the 
ſecond (Y) caſe, it cannot be doubted but that the king's pardon 
will diſcharge the appellee, becauſe an approvement is rather 
the uit of the king, than of the party. | 

Sect. 26. Fourthly, That whether the appeal of an approver 
be falſiſied by the (i) confeſſion or vanquiſhment (+) of the ap- 
prover, or verified by the conviction or vanquiſhment of the ap- 
pelleez yet if the offence be within the benefit of clergy, nei- 
ther the approver in the firſt caſe, nor the appellee in the ſe- 
cond, are excluded from it, any more than in the caſe of an in- 


dictment. 
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Seth. 27. As to the ninth point, viz. How the approver is (a) Sum. 197. 

to be rewarded for „ his appeal. It is ſaid, (a) That s Hale 233: 
. P. C. 142. 
if an approver convict all the appellees, whether by battle or 37h. 1291 4 
verdict, the king, ex merito juſtitiæ, ought to pardon him as to Con, rg H.. 35. 
his life, and alſo give him his wages (6) from the time of the ry Ant 
appeal to the time of his conviction. But (e) it ſeems, 0) 
That anciently he qught not to be ſuffered to continue in the (c)$,P, C. 147 
ingdom. | : 

ay it is recited by 5 Hen. 4. c. 2. That divers notorious 
felons, for ſafeguard of their lives, had become provors, to the 
iatent, in the mean time, by brocage, and great gifts, to purſue 
and have their pardons, #nd- then after their deliverance, had 
become more notorious felons than they were before,” and 
thereupon it is enacted, “ That if any perſon pray or purſue, Vide the caſe of 
« or cauſe to be prayed or purſued for any ſuch felon ſo at- — — Caro- 
« tainted by his own confeſſion, to have any charter of par- Con per 331. 
don, the name of him that purſues ſuch charter be put in O. B. 774. No. 
« the ſame charter, making mention that the ſame charter is 
te granted at his inſtance. And if he to whom ſuch charter is 
« granted become a felon again, the party who purſued the 
charter ſhall forfeit 100 4.“ * | 


CHAPTER THE TWENTY-FIFTH, 
OF INDICTMENT, 


"A. by the oaths of twelve men of the ſame county wherein 
ihe offence was committed, returned to inquire or all offences 
in general in the county, determinable by the court into which, 
they are returned, and finding a bill brought before them to be 
true, 

But when ſuch accuſation is found by a grand jury, without 
any bill brought before them, and (4) afterwards reduced 4 


N INDICTMENT is an accuſation, at the ſuit of the king, 2 Hale 233. 


Lb. B. + 


E. EE 
> # . 


formed indictment, it is called a PRESENTMENT. 

And when it is found by jurors returned to inquire of t 
particular offence only which is indicted, it is properly called 
an INQUISITION, = | 

Fox the better underſtanding the nature of ſuch proceedings, 
I ſhall conſider the following particulars :— hk. 

1. Whether a grand jury may find bart of a bill brought-bee 
fore them true, an — falſe. . Lal 


2. Whether an indictment be merely the ſuit of the king. 
3. What matters are indiflable, 


4+ Where 
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4. Where a man may be tried at the ſuit of the king for a 
capital offence, without any indictment, be OE 
5. Whether a man may be arraigned on an indictment while 
an appeal is depending againſt him tor the ſame offence, 
6. Who may and ought to be indictors, and in what manner 
they are to be returned, * 
7. Within what place the offences inquired of muſt ariſe, 
8. What ought to be the form of the body of an indi. 
ment. | 
9. What ought to be the form of the caption of it. 
10, Upon what proof it may be found, 
11. In what caſes it may be quaſhed. | 
12. What may be pleaded to it, and in what manner. 


dell. 2. As to the firſt point, viz. Whether a grand jury 

may find part of the bill brought before them true, and part 

falſe. It ſeems to be generally agreed, That they muſt either 

find billa vera, or ignoramus, for the whole; and that if they 

Keilwood 50, take upon them to find it ſpecially, or conditionally, or to be 
3 true for part only, and not for the reſt, the whole is void (1), 
3 Bulſt. 206. and the party (a) cannot be tried upon it, but ought to be in- 


Roll 8. i | I 
Ay 1 — dited anew. And accordingly it hath been reſolved, That if a 


63 Bold. 206. grand jury indorſe a bill of murder, (6) billa vera ſe defendends; 
x Roll 48. or bella vera for manſiavghter, (c) and not for murder; or if 


x Siderfin 230. they indorſe a bill upon the ſtatutes of news, Billa vera, (d) but 
e whether a verba prolata fuerunt malicioſe, ſeditiaſe, vel e contra, 
x Sicerfin 414+ ignoramus; or if they indorſe an indictment of forcible entry, 
2 . and forcible detainer, b:l/a vera (e) as to the forcible entry, and 
. "ag 17noramus as to the forcible detainer; or if they indotſe, (/ 
Con. x Sia. 99. That if the freehold were in J. S. or the poſſeſſion were in 


VÞYelv.t5- J. S. then they ſind billa vera, the whole is void. 

(+) This role relates oply to cafes where the grand jury take vpon themſelves to find part cf the 
ſame indifiment to be irve, and part falle, and do not either affirm or deny the fact ſubmitted to the- 
enquiry: But where there are two diſtin counts, wiz. one for a riot, and the other for an aſſault, and 
the grand jury find a true bill as to the aſſault, and indorſe ignoramus as to the riot, this finding leaves 


the indiftment as to the count foun?, juſt as if there had been originally ouly that one count. Reg 
and Fieidhouſe, Cowper 325. Irin. 15 Geo, 3. B. R. | 


went he merely the ſuit of the king. It is every day's prac- 
tire, I hat it is ſo far efteemed the king's ſuit, that the party 
| who proſecutes it is a good witneſs to prove it, Alſo it ſeems 
(x) 1 R. Abr, to be agreed, (g) That no damages can be given to the part) 


| er 3. As to the ſecond point, viz. Whether an indict- 


8 rieved upon an indictment, or any other criminal proſecution, - 
8 e. (b) forwithſtandin the king, by his commiſſion erecting 2 


(6) c. Car, 558. new court, expreſsly direft, That the party ſhall recover his da- 
1 » ON 3» mages by ſuch a proſecution. Alſo, where by ſtatute damages 
75 71 K. Abr. Are given to the party grieved by the offence intended to be te- 


. dreſſed, it (i) ſeems that they cannot be recovered on an indid- 
Lr. = ment grounded on ſuch ſtatute, unleſs ſuch method of * 
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ing them be expreſsly given by the ſtatute; but that they ought 
to be ſued for in an action on the ſtatute, in the name of the ; 
party grieved. But it ſeems (a) certain, That the court of (e) 1 Keble 
king's dench, baving the king's privy ſeal for that purpoſe, may 487. 
give to the proſecutor the third part of the fine aſſeſſed on a cri- 
minal proſecution, for any offence whatſoever. Alſo, it is every 


day's practice of that court, to induce defendants to make ſatiſ- 


faction to proſecutors for the coſts of the proſecution, and alſo 
for the damages ſuſtained by the injury whereof the defendants 


are convicted, by intimating an inclination on that account to 
mitigate the fine due to the king. | 


$24.4. As to the thigh point, viz. What matters are in- vide q com. 
dictable? ' here can o doubt, but that all capital crimes 


Digeft 499. 
whatſoever, and alſo a kinds of inferior crimes of a publick na- 7/77 gang EJ 
ture, as miſpriſions, and all other contempts, all diſturbances of 323 


| p B. Indic, 16. 
the peace, all oppreſſions, and all other miſdemeanors whatſo - Preſearment 26. 


ever of a publick evil example againſt the common law, may be $2377 
indited ; but no injuries of (6) a private nature, unleſs they 1 — | 
ſome way concern the king. Allo it ſeems to be a good gene- 


3 Burr, 1698, 
ral ground, That wherever the ſtatute prohibits a matter of 2706, 


a publick grievance to the (c) liberties and ſecurity of a ſubject, or Wal. 0s. 
commands a matter of publick (4) convenience, as the repairing 8 2 Inſt, 55. 
J- 


of the common ſtreets of a town; an offender againſt ſuch ſta- & n 
tute is puniſhable, not only at the ſuit of the party aggrieved, 34 
but alſo by way of indictment for his contempt of the ſtatute, 2 Croke 877. 
unleſs ſuch method of ptoceediag do manifeſtiy appear to be ex- ns 


cluded by it (1), Yet if the party offending haves Good on the «2 MR. 


10 Mod. 336. 
king in the adion brought by the party, as it Wiaid (e) that he u Mod. 30. 


may in every action for doing a thing prohibited by atute, it a — 2 
ſeems queſtionable, whether he may afterwards be indicted; (4) i Mod. 34. 
becauſe that would make him liable to a ſecond fine for the ſame 1 8. 209, 230. 
offence, Alſo, if a ſtatute extend only to private (/) per- dry - 


3 l Firzg. 47. 65. 
ſons, or if it extend to all perſons in general, but chiefly concern —. 528.5 


diſputes of a private nature, as thoſe relating to (g) diſtreſſes Burrow $28. 

. 2 . . * 2 Seſl. Co. 19. 
made by lords on their tenants, it is ſaid that offences againſt {+) 8 Coke 60. 
ſuch ſtatute will hardly bear an indictment (2). | i Inſt, 131. 
3 Modern 34. denied to be law in 1 Burrow 545. (g) 1 Mod. yr, 288. 1 Levi +: 
mond 205, 1 Vent, 104. 2 laſt, 231, 132, 2 Keole 687. 697. (1) Vide nel | 


(2) Ir is not an indiftable offence to impede the publick intercourſe by deli 
Breets, 1 Burr, 516—Nor to throw down ſkins into a publick way which acci@mally occaſions a per- 


tonal injury. Strange 190. Nor for killing a bare. Strange 6 Nor f. 
ſtatute, without it dicects to whom the Dre 


a nalty is payable, &c. Strange $23. ; dor for acting, voquali 
fied, as a juſlice of peace. Cro. Jac, 643. 1 nor for entering a yard, ereQing a ſhed, . 
bouſe, or by numbers keeping another gut of poſſeſſion if 5 


5 unattended violence or riot, &c, 
3 Bur. 2598. 19c6. 1727. 1731. ; nor for ſelling ſhort meaſure, Ec. 1 . 301. 3 Burr, 1697+ 


nor for exclu to defraud, if neither by 
g anotber. Ld Ram. 1365. 


ding commoners by iac:ofing. C. Eliz. go. z nor for an attem 
talfe tokens or conip.racy, Strange 793. 866. 6 Mod, 105. 3 nor for ſecretin 
not for bringing a baſtard child into a pariſh, Strange 644. 3 Burr, 1645.0 s Vezey 430. 


| Allo, where a ſtatute makes a new offence, which-was no 


Way prohibited by the common law, and 2 particular 
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manner of proceeding againſt the offender, as by commitment, 

to) Bond's Caſe, Or action of debt, or information, &c. without mentionino 
845, Geo. 7: an indictment, it ſeems to be (a) ſettled at this day, that it wil 
Keble 24. on not maintain an indictment, becauſe the mentioning the other 
. Jac. 643, methods of proceeding only, ſeems impliedly to exclude that f 
644-  , indictment, (5) Vet it hath been adjudged, "That if ſuch a ſta- 
4 Modern 424, tute give a recovery by action of debt, bill, plaint, or in- 
Carthew 263. formation, or otherwiſe, it authoriſes a proceeding by way of 


Palmer 3383. indictment. (c) Alſo, where a ftatute adds a farther penalty to 


Sid, , . : . *2z * ; % 1 
611540 865 an offence prohibited by the common law, there can be ng 


2 Roll. 247, doubt but that the offender may ſtill be indicted, if the proſecutor 
248. 398. think fit, at the common law, Andyif the indictment for ſuch 


Seſſ. Caſe, 2 . 
14 Ray. 68. offence conclude contra formam #k „ and cannot be made 


good as an indictment upon the ſtatute, (4) to be now 


991. 

1 337* ſettled, That it may be maintained as an indictment at com- 
2 ern 104. 1 IF 

446. 502, 634, mon law, as will be more fully ſhewn in the following part of 

Fitz. 47. 65. this chapter (3). | 

Str. 62. 79. 3 

328. 1256, 5) Rex v. Dixon Trin. 3 Geo. 1. (e) 4 Modern 118. 1 Siderfin 192. ſeem con, 

(4) The Norwich cale adj. Paſch. 3 Geo. 1. 2 Hale 171, contra. 


(3) Where new created offences are only prohibited by the general prohibitory clauſe of an act of 
parliament, an inditment will lie. But where there is a prohibitory particular clauſe, ſpecifying only 
particular remedies, there ſuch particular remedy muſt be purſued, Lord Mansfield, 1 Burrow 545. 
and by Mr, Juftice Deniſon, Where an offence, not fo at common law, is made an offence by act 
of parliament, an indictment will lie where there is a fubſtantine prohibitory clauſe, though tbere 
be afterwards a particular prowifſon and a particular remedy given; but it is otherwiſe where the ad 
is not prohibitory, but only inflits the forfeiture, and ipecifics the remedy, Ibid «The true role 
ſeems to be this ; where the offence was puniſhable before the ſtatute preſcribing a particular method of 
puniſhing it, then ſuch particular reqedy is cumulative (Burrow 999-) and does not take away the 
former remedy z but where the 2 enaQs, ** That the doing an ad, not puniſhable before, 
« ſhall, for the future, be puniſhable ig ſuch and ſuch a particular manner,“ there it is neceſſary to 
purſue ſuch particuler method ; Jy the common law method of indictment. Lord Mansfield. 

524. beo 


2 Buro Bog, 834. Cowper, 

As to the fourth point, viz. Where a man may be tried at 
the ſuit of the king for a capital offence without any indiQ- 
ment; I ſhall endeavour to ſhew, Firſt, Where one may be 

" fo tried as having been taken with the mariour, Secondly, 

| Where one may be ſo tried upon a verdict, Thirdly, Where 

upon an appeal not proſecuted. Fourthly, Whether one may 
be ſo tried upon a ſherift's return. 


te) _— 15. Feet. 5. As to the firſt point, viz, Where one may be ſo 
7 fl. 4 43. trig) as having been taken with the manicur (e). It is ſaid, 
26 Affe 33. 'T hit anciently if one guilty of larceny had been freſhly pur- 
N. * and taken with the manizur, and the goods fo found upon 
262. 159. 9* him#had been brought into the court with him, he might be 


Surwary 198. tried mediately without any indictment; and this is ſaid to 
1 Hale 187. 349. have 


n the proper method of proceeding in ſuch manors 
. which” had the franchiſe of infangthefe, but ſeems to be alto- 
x Alles 5. gether obſolete at this day (3). | | 
(Gs) Te 1 that proceedi the manicur are wholly taken awry by 25 Eliz, 3. 6 4. 
28 Ed, 3. c. 3. and FA Edw. 3. Vie 2 Hale 149. 
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eg. 6. As to the ſecond point, viz. Where one may be (% Som. Do | 

ſo tried upon a verdict: It is (a) ſaid, That in an action of — „ 
treſpaſs in the king's bench, de muliere abducta cum bonis viri, 3p. U 9965 
if the defendant be found guilty of having carried away the F. Corone 22%, 
woman and goods with force, and felonioufly; or (5) in a G Utlagary 49 
common aRion of treſpaſs in the ſaid court, for goods carried E — 
away, if it be found that the deſendant feloniouſly ſtole them, (5) Sum. 199. 
he ſhall be put to anſwer the felony without any further accuſa- f. 22 | 
tion; for ſuch a charge by the oath of twelve men, on their 122 
inquiry into the merits of a cauſe in a court which has juriſ- | 
diction over the crime, is equivalent to an indictment, and the 
king being always in judgent of law preſent in court. may 
take advantage of any mw r therein properly diſcloſed .or his 
benefit, But ict in a court which has (c) no juriſ- (e) S. P. C. ge. 
diction over criminal matters, ſeems to be of little force, be- F. Indict. 31. 
cauſe ſuch court has nothing to do with ſuch matters. And it . 
ſeems, (4) That even in the king's bench, if on any indictment (4) 13 Ed. 4. 3. 
whatſoever, except only an inquiſition of death, found before a F. O 39. 
coroner on view, a perfon not mentioned in it be found guilty 
of the crime whereof others are indicted, yet ſuch finding ſhall 
not ſerve for an indictment againſt him, becauſe it was wholl 
extrajudicial. (e) But ſuch finding of others guilty, whether 
in the king's bench, or other court of criminal Juriſdiction, 
upon an inquiſition of death, found before a cotoger on view, 
is of greater force, becauſe the jury acquitting the party ſo in- : 
died. VJ) ought to inquire vis ci perſop did — fact; 1 WE... 
becauſe it appears by a record of the higheK"credit, that a 
perſon is killed. (g) Alſo, if a perſon be ie in a C] B. Indi, 
proper court, for having been guilty of a miſdemenngr, fmul 2am... 
cum A. B. and C. and thereupon the jury find A. B. and C. 
guilty; it ſeems that ſuch verdict will ſerve for an indictment 

againſt them, becauſe it was not wholly extrajudicial. 


() 13 Ed. 4. 3. 


Hale 149 
ect. 7. As to the third point, viz. Where one may be ſo 190. "py 


tried upon an appeal not proſecuted ; the following particulars (4)5-P-C. 147, 
ſeem moſt remarkable, Firſt, That an appeal by an innocent Sm. 199, 200, 


perſon, and an appeal by an (h) approver, are equally favoured B. Appeal 54, 
in this reſpect. er N 9 BeOoron 1 


Set. 8. Secondly, That regularly where a perſon is indi 


and appealed of the ſame (i) crime, and the appeal is not pro 1 — 6. 11s 
cuted, he ſhall not (4) be arraigned upon the indictment, 8. F. c. Ag 
upon the appeal. 25 (0 Hale ar. 


: , 33 Hen. 6. 1. 

4 Edw. 4. 10, B. App. 92. 149. 8. P. 47+ F. Corone 114. 
8:2, 9. Thirdly, (1) That if an appellant be nonſuit ig an 

appeal by writ, 41 bh hath docked the appellee cannot be 8 

arraigned at the king's fuit on the writ of appesbf not only B. Appeal 67. 

becauſe it contaigs no certainty of the circumſiggyls of the fad, . Corons 156, 

2 1 — —_— | which 198. 337. 334+ 


104 


(2) See e. 23+ 
ſ. $6, $7, &c. 
(5) See c. 23. 
1. 26. 131. 


Sum, 199, 200. 
B. Appeal 67. 


e 8. P. . 
738. 
= * Appeal 113, 


F. Corone 369. 


B. Corone 35. 
9 H. 5. 2. 

(Cf) S. P. C. 148. 
Summary 200. 
B. Appeal 27. 
F. Corone 12. 
(g) Sum. 199. 
S. P. C. 147. 
C. Elis. 460. 
F. Cor. 25. 381. 
B. N. prius 2. 
F, Utlag. 47» 
( S. P. C. 147, 
248 


(i) Dyer 120, 
() S. P. C. 148. 
F. Corone 103. 
3H. 6. 50. 
13 Aſſize 10. 
Summary 200. 
47 Ed. 3. 5. 
B. Corone 3. 
16. 49. 78. 
B. Appeal 53. 
(/) 21 fl. 6. 34. 
3 P. C. 148. 
* Summary 200, 
(*) S. P. C. 147. 


21 Ed. 3. 17» 


(2) 8. P. C. 147. 
Summary 200. 


p 15 47 Ed. Js 16, 


+ Cor. 104. 


| (p)S.P. . 147. 
47 Ed. 3 50 


(4) 4 H. 6. 16. 
„ Appeal 44 
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which is the proper (a) office of the declaration to aſcertain; 
but alſo becauſe, for what appears to the contrary by the 
record, the writ might (5) have been purchaſed by a ranger: 
And therefore in ſuch caſe it ſeems to be in the diſcretion (e) 
of the court, either to diſmiſs the appellee, or to bail him, till 
it ſhall appear whether there will be any other proſecution 
againſt him, But if an appellant, by writ, be nonſuit after 


declaration, or any appellant by bill or approver, be nonſuit, 


it ſeems, (4) That regularly the appellee ſhall be arraigned at 
the king's ſuit, on the bill or declaration ; becauſe they mult 
be as certain as an indictment, and cannot be commenced but 
in perſon, 
$:4. 10. Fourthly, That it tems to be a ſettled rule, 
That wherever an appeal is once wek,cammenced, and after- 
wards fo far determined, without a full acquittal; That neither 
the ſame, nor any (2) other plaintiff, can never bring another 
appeal againſt the ſame appellee, he may be arraigned upon 
the bill or declaration, at the ſuit of the king ; as where an 
appellant, having a good title to the appeal, makes a releaſe 
(f) to the appellee, banging the action, or ſuffers a (g) non- 
ſuit, or (Y) retraxit, or (i) demurs to a good plea or iſſue, 
tendered by the appellee, which demurrer is adjudged againt 
him; or where ſuch an appellant or approver (4) confeſs their 
appeal to be falſe, (J) unleſs they make ſuch confeſſion in the 
field, upon a trial awarded by battle; for ſuch confeſſion 
amounts to a vanquiſhment of the appellarit or approver, and 
conſequently iq a full acquittal of the appellee ; after which his 
life ſhall not be brought again into danger for the ſame ctime, 
And thi to be the only reaſon why after ſuch a vanquiſh- 
ment, or a verdict in his favour, an appellee ſhall be diſ- 
charged, as well againſt the ſuit of the king, as that of the 
party. But it ſeems, That in all other caſes whatſoever, an 
appellee, in an appeal well commenced, being wholly dil- 
charged of the ſuit of the party, may be arraigned upon the 
appeal, at the ſuit of the king, whether ſuch diſcharge were 
merely owing to the act of the party, as in the caſes above 
mentioned, or to the act of the court; as (m) where an ap- 
prover is judged to be hanged before he hath perfected his ap- 


peal; or (u) partly to the act of law, and partly to the act of the 


party; as where an appeal by a woman for the death of her 
fiyſt huſband, is abated by her marrying a ſecond ; or where an 
appellee is diſcharged of an appeal, for not (o) having been 
made a defendant in a former appeal, brought by the ſame ap- 
pelſhat for the very ſame fact; or whether ſuch diſcharge be 
meRly owing to the act of God; as (p) where an appellant 
dies a natural death, while the appeal is depending. It ſeems 
indeed to be holden in the year-book (4) of 4 H. 6. 28 3 
general tule, that wherever a writ is abated, the declaration 
depending vpgg. it is determined alſo, and conſequently, that 

is | | Py 4 the 
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the appellce cannot be arraigned upon it, But to this it may 


be anſwered, that in the very ſame place it is allowed, that 
after a nonſüit in an appeal, the appellee may be arraigned at 
the ſuit of the king; and it ſeems difficult to give a reaſon, 
why a writ is not as much determined upon a nonſuit, as upon 
an abatement. To which may be added, that the point ad- 
judged, which was this, That where a writ abates for a miſ- 
noſmer, the defendant ſhall not be arraigned at the ſuit of the 
king, ſeems plainly to go on this ground, That where a ſuit 
is ill commenced, the king ſhall not have a greater advantage 
from it than the party might have had; and therefore the opi- 
nion above mentioned, being alſo contradifted by the beſt (a) 
authorities, ſeems to be of little weight. 

Sec. 11, Fifthly, That wherever (3) an appeal abates for 
an inſufficiency of the writ, or is barred for want of a good 
title in the appellant, or for any other matter which ſhews it 
was ill commenced, the defendant ſhall not be arraigned upon 
it at the ſuit of the king, becauſe it never had a good founda- 
tion, and cannot give a greater advantage to the king than to 
the party himſelf who ſued. And, therefore, it ſeems to be 
agreed, That if an appeal be abated for want of form apparent 
in the writ, as (c) for the omiſſion of the word habeas, or for 
falſe (a) Latin, or for any other (e) apparent defect; or if it 
be abated for a defect not apparent of itſelf, but diſcloſed by 
the pleadings of the parties, as for a (/) miſnoſmer, or wrong- 
fel addition, or any ſuch like inſufficiency; or if it be abated 
on account of the diſability of the appellant ; as by the plea of 
outlawry (g) for felony or treſpaſs ; or if it be put without day 
upon a plea of excommunication of the appellant z' or (5) if it 
be barred by a releaſe made before the commencement of the 
ſuit, or by reaſon that the time for bringing it was elapſed (i) 
before it was commenced, or becauſe the appellant appears to 
have never had any right to bring it; as where in an appeal by 
one as wife, it is found that ſhe was (4) never lawfully married 
to the deceaſed; or in an appeal by one as heir (/) to his father, 
is found that he hath an elder brother alive by the ſame father, 
&c. the appellee ſhall not de arraigned upon the appeal, at the 
ſuit of the king, but ſhall be wholly diſcharged of it. But 
where an appeal is put without day on the plea of (m) excom- 
munication, the appellee ſhall be mainpriſed from day to day 
ull the plaintiff be abſolved. And notwithſtanding it ſeems te 
be holden generally in ſome (n) bodks, That where an appeal 
is abated for any of the inſufficiencies above ann 
barred, ihz appellee ſhall be ſet at large, and be diſcharged, as 
well againſt the king as the party; yet (e) ſurely this mult be 
11 Ed. 4. 8. 2. , „ Mainp. 6. n + Jo . 
— . 5 . 12, F. Main. 6. (=) 18 Ed. 3. 35. 15 


ability az. (e) Summary 200. Vide S. P. C. 143. B. Appeal 67. 130. 
257% F. Error 36. 4 Aﬀizey, 1 Ache J. 32 Afizes, 7H. 7. 3. 
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* 


(4) S. P. c. 143. 
Summary 200. 
(5) B. Appeal g, 
F. Corone 68. $ 
B. Corone 35. 
Contra 41. 
Aſſize 14. 
F. Age, 74» 
(e) F. Cor. 121, 
S. P. 2 1405 
13 Aſſise 10. 
B. Appeal 63. 
(4) Sum. 200. 
(e) B. Cor. 78. 
8. P. e. 148. 
/ ) B. App. 44+ 
» Cor, 12. 109, 
4 H. 6. 15, 16, 
8. P. E. 148. 
Summary 2c0, 
(ez) S. P. c. 149. 
Summary 200. 
F. Utlagary 47s 
B. Appeal 57, 
118. 146. 
17 Aſſize 26. 
F. Corone 179 
() S. P. C. 148. 
F. Corone 12. 
Summary 200. 
Vide ſup. ſ. 10. 
(i) S. F. C. 149. 
Summary 200. 
(4) S. P. C. 149. 
Summary 200. 
F. Corone 3. 


(Us. P. C. 149. 


27 Aſfize 28. 
B. Appeal 68. 
Summary 200. 
F. Corone 201, 


4. 
Cos. B, App. 53s 
13 Aſhe 10. 
(* 8. P. C. 140. 
B. Apjeal 146, 


F. Utlag. 47. F. Corone 12. 68. 167. 175. 201+» 384 B. None 


unde rſtood 
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underſtood only by ſuch caſes wherein it appears, That neither 
any indictment is preferred, nor intended to be preferred by the 
king, nor any other appeal preferred, nor intended to be pre- 
ferred by the ſame or ſome other party ; for otherwiſe ſurely it 
cannot but be intended, that it muſt be in the diſcretion of the 
court, upon conſideration of the circumſtances of the caſe, 
either to commit or bai] the appellee for a reaſonable time, in 
(«) F. Cor. 387. order to anſwer ſuch further proſecution, or (a) to bind him to 
S, P. C. 149, his good behaviour for a certain time, &c. 
Sect. 12. Sixthly, That whatſoever may be pleaded by an 
appellee either in bar or abatement of an appeal, while it is 
(5) 8. p. c. 172. carried on at the ſuit of the party, may (&) as well be pleaded 
Qu. F. Cor. 452. by him, when it is proſecuted at the ſuit of the king; as (c) 
0e f. Cor. 3. that the appellant ſuing an appeal of death, as wife to the 
(%) 21 Ed. 3. deceaſed, was never married to him, or (d) that ſhe is outlawed, 
17. 20. & c. which depends upon the reaſon taken notice of in the pre- 
Corone 37. cedent ſections, viz. That an appeal ſhall not give the king a 
greater advantage than the party himſelf who ſued it. 
fe) F. Mon. de Sect. 13. Seventhly, That (e) wherever an appellee is ar- 
faits 128. raigned upon the ſuit of the King, he may plead the king's 
— — pardon, in the ſame manner as if he had been arraigned upon 
F. Cocne 25, an inditment: But if an appellee, who by pleading ſuch a 
11 4 4.41, paidon diſcharges himſelf of an appeal at the ſuit of the king, 
„e. ©, be alſo indicted, it is adviſeable (/) to take care at the ſame 
Summary 20x, time when he is in ſuch manner diſcharged of the appeal, to 
4 Ed. 4 10. have a ceſſer of proceſs entered on the indictment, to prevent 
V. Corone a3. the vexation of à cauſeleſs proſecution upon it. 


Sec. 14. As to the fourth point, viz, Whether one may 
| — be tried at the ſuit of the king for a capital offence, . without any 


2 Iaſt. 50. indiament upou a ſheriff's return, It ſeems to be generally 
(618. . C. 31. agreed, (g) That neither the ſheriff's return of a refcous ot 
4 Ed. 1. elcape, or of any other matter, nor any other record what(o- 
» H. 7.6. + ever, except only an appeal or indiAtment, or ſomething equi- 
F, Cor, 48. 149+ 


200. valent thereto, as the verdict of twelve men, finding a man 
Sup. e. 19. . 16. guilty in ſuch manner as is above ſet forth in the 6th ſection 
(i) 9 H. 3. c. 29. of this chapter, can at this day put a man upon his trial for 
calf; "a a Capital offence, as being contrary not only to the common 
©, 4. law, but to (hb) MAGNA CHARTA, and other (i) ſtatutes made 


if 28 Edw. 3. 3. in affirmance of it. 
| 37 Eow, 3. 18. 


Seat. 15, As to the fifth general point of this chapter, vix. 

Whether a man may be arraigned on an indictment, while an 

appeal is depending againſt him for the ſame offence, It ſeems. 

See Pream, (A) Fhat it was the common practice before the ſtatute of 
7. 1. 3 Hen. 7. c. I. whether any appeal were depending or not, 
not to try any man upon an indictment of muider, before the 
«4: 36, year and day were paſſed, Jeſt thereby the ſuit of the party 


ſhould be prevented, - And if ſuch regard were had to an Deen | 
whe! 


- — 


— 
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where none was depending, it cannot be thought but that 
much (a) greater was had to one actually depending whether 


Ch. 25. | 


before or after the year and day were paſſed, (5) Yet it ſeems 


that the court was never in any caſe 2 bound to 


ſuſpend the proceedings on an indictment in reſpect of an ap- 
peal, but might always in diſcretion, whenever it ſhould ſeem 
proper, proceed on an indictment, hanging an appeal. And 
accordingly we find, that in many inſtances (c) in the old 
books, when it is holden, That in an appeal by an infant, the 
parol ſhould (4) demur till his full age, the court have pro- 
ceeded to try a man upon an indictment, while an appeal by 
an infant was depending againſt him, to prevent the delay, 
which could not but be occaſioned, if the proceedings ſhould 
be deferred till the appellant ſhould come to full age. Allo (e) 
where a writ of appeal of robbery hath been ſued out againſt a 
perſon under an indiAment for the ſame robbery, and ready to 
be tried, the court have refuſed to put off the trial of the in- 
dictment in reſpect of ſuch writ of appeal; becauſe before the 
appellant hath declared, it doth not judicially appear, That 
both the indictment and appeal are for the very ſame fact. But 
if there was no ſuch ſpecial reaſon to induce the court to pro- 
ceed upon an indictment while an appeal is depending, it ſeems 
to have been the general () practice to ſuſpend the proceedings 
on the indictment till the appeal were determined. n 


As to the ſixth general point of this chapter, viz. Who 
may be, and ought to be indictors, and in what manner they 
are to be returned, J ſhall endeavour to ſhew, How theſe 
matters ſtand by the common law; and, How by ſtatute, 


Sec. 16. As to the firſt particular, it ſeems clear, That by 


the common law every indictment muſt be found by twelve (g) 


men at the leaſt, every (Y) one of which ought to be of the 
ſame (i) county, and returned by the ſheriff, or other proper 
officer, without the nomination of any other perſon whatſo- 


ever; and ought alſo to be a freeman, and a lawful liege ſub- 


jet; and conſequently neither under an (4)attainder of any trea- 
ſon or felony ; nor a (I) villein, nor alien, nor outlawed, whether 
for a criminal matter, or, as (m) ſome ſay, in a perſonal action. 
And from hence it ſeems clear, that if it appear by the cap- 
ton of an indictment, or otherwiſe, that it was found by (x) 
leſs than twelve, the proceedings upon it will be erroneous, 
(e) Alſo, it ſeems that any one who is under a proſecution for 
auy crime whatſoever, may, by the common law, before he is 
indicted, challenge any of the perſons returned on the grand 
jury; as being outlawed for "felony, &. or villeins, or re- 
turned at the inſtance of a proſecutor, or not returned by the 
propet officer, &c. e 

B. Corone 139, B. Indict. 2. 1 H. 6. 30. Qu. C. Car, 134, 135. 
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(a) 44 Ed. 3 38 
31 H. 6. 11. 

21 Edw. 3. 23. 
F. Cor. 18. 114. 
F. Reſponder 36. 
(b) 4 Coke 45. 
7H. 4. 34, 35. 
21 H. 6. 28, 29. 
F. Conſpir. 6, 
F. Corone 82. 
Qu, F. Cor. 114, 
B. Appeal 41. 
(c) F. Corone 
278, 279. 

32 Aſſize 8. 

41 Aſſize 14. 


EY 75. 
F. Cor. 114. 
21 Ed. 3. 23. 
B. Appeal 10g, 
11 


9. 

(4) 13 Aﬀize 10. 
F. Age 41. 47. 
17 Edw, 4. 2. 
B. Appeal 10g, 
Sup. c. 23. f. 30. 
65 31 H, 6, 11. 

» Corone 18. 
Y Dyer 296, 
See the books 
cited to the 
other parts of 
this ſection. 


(s) C. Fliz.654, 
Vide 2 Burrows 
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3 Iaſt. 30. 

2 Init, 387. 
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Seck. 17. Alſo many indictments in inferior (a) courts 
have been (b) quaſhed for want of the words proborum & lega- 
lium bominum, in the caption of the indictment, ſetting forth 
by what perſon it was found. (c) But this is faid to be no 
exception to an indictment found in the court of king's bench, 
or grand ſeſſions, or counties palatine, and hath been often 
over- ruled, as to indictments in other courts; becauſe all men 
ſhall be intended to be honeſt and lawful, till the contrary 
appear, ; 


(4) 2 Keb. 135. 208. 1 Keb. 50. C. Jac, 41. 1 Sid. 106. 367. Qu. 2 R. Abr. $2, 


Secꝭ. 18. It is reſolved in the (e) year book of 11 Hen. 4. 
by the advice of all the juſtices, That one outlawed on an in- 
dictment af felony, may plead in avoidance of it, that one of 
the indictors was outlawed for felony, &c. But it ſeems to be 
the general (J) opinion, That this reſolution is rather grounded 
on the ſtatute of 11 Hen. 4. c. 9. which was made in the 
ſame term in which this reſolution was given, than on the 
common law; becauſe it appears by the very ſame year-book, 
that when this plea was firſt propoſed it was diſallowed ; from 
whence, as | ſuppoſe, it is collected, That the ſubſequent te- 
ſolution was founded on the authority of the ſaid {tatute, 
which may be intended to have been made after the plea was 
diſallowed, and before the ſubſequent reſolution, by which it 
was adjudged good. Yet, conſidering that the ſaid reſolution 
was given in the beginning of Hilary term, and that the parlia- 
ment which made the ſaid ſtatute was not holden. before the 


beginning of the ſame term; and therefore it is not likely that 


Vide 2 R. Abr. 
647, 648. 

C. Eliz. 413. 
C. Jae. 672. 

(4) They ought 
to be freehold- 
ers, but to what 
to be ſupplied 


the ſaid ſtatute was ſo ſoon made; and alſo conſidering, that 
the ſaid reſolution was given by advice of all the judges, who 
ſeem to have been conſulted about the validity of the plea 
above mentioned at the common law, and takes no manner of 
notice of any ſtatute, but only of the law in general, it may 
deſerve a queſtion, Whether ſuch plea be not good at the com- 
mon law ? 

Sect. 19. I do not find it any where holden, that none but 
freeholders ought to be returned on a grand jury (4). But how 
far the law is in this reſpe& altered by ſtatute, ſhall be ſhewn 
in the twenty-firſt ſed ion. 


value it is uncertain. 2 Hale 155- which ſeems to be caſus omiſſus, and propet 
by the legiſlature, 4 Comm. 303. 


Sec. 20. As to the ſecond particular, viz. How the mat- - 
ters above mentioned ſtand by ſtatute, it is enacted by the 
ſtatute of Weſtminſter 2. 28. That old men above the age 
% of ſeventy years, perſons perpetually ſick, or infirm. at the 
« time of the ſummons, or not dwelling in the county, ſhall 
« not be put in juries, or leſſer afſizes,” And the equity — 


Ch.2s OF INDICTMENT. 309 


of, and the reaſon of the thing, ſeem plainly ſo far to extend 

to grand juries, that if it ſhall appear, That any of the perſons 

above mentioned he returned on a grand jury, the court, into 

which they are returned, will eaſily excuſe their non-appear- 

ance, But it ſeems clear, (a) that any ſuch perſons being re- () 2 Inſt. 448, 
turned on a grand jury, may lawfully ſerve upon it, if they 

thipk fit. Neither do I find that they can have an action on 

the ſaid ſtatute for being ſo returned; for the writ () in the % Reg. 110. 
regiſter grounded on, and reciting the ſtatute, mentions the F. N. B. 166. 
prohibition of it to be, that men above the age of ſeventy Vide 2 laſt, 447, 

. . . — 2 2 448. 

years ſhall nat be put in afſi/ts, jaratis, vel recogni:tnibus aligui- 

bus, which expreſbons ſeem proper for petit juries only, where- | 
as the (c) writ grounded on the ſtatute of articuli ſuper chartas, ( Regiſt, 8. 
ſet forth at large in the twenty-firſt ſection, recites the pro- 3 
hibition thereof to be, that none of the perſons in the writ = 
mentioned ſhall be but in ingpuiſitionibus nec juratis, which ex- 

preſſion ſeems to be of a large extent, and to take in grand as 


well as petit juries; by which it ſeems clearly to be implied, 


that in the judgment of thoſe who formed the ſaid writ, the 
{tatute laſt mentioned is more general than the former. 

Sect. 21. It is farther enacted by the above mentioned 
ſtatute of Weſtminſter 2. c. 38. That none ſhall be put in 
aſſizes or juries, though they ought to be taken in the proper 

county, woo have leſs tenements than to the value of twenty 

ſhillings yearly.” And it is required by the ſtatute of 21 Ed. i. : 
commonly called the ſtatute De his gi ponendi ſunt inaſſſi, That 
* they ſhould have tenements to the value of 40s, yearly ;” 
Provided, That before juſtices in eyre for common pleas 
in their eyres, and alſo in aſſizes, and juries, which ſhall 
© be taken in cities and burghs, and other trading towns, the 
** ſame may be done as was accuſtomed :” And this exception 
is likewiſe mentioned in the (4) writ in the regiſter, which (h) regiter 781. 
ſeems to be grounded on both theſe ſtatutes ; by which it ap- P. N. B. 166. 
pears, That neither by the common law nor by theſe ſtatutes — 8 = —_ 
there was any neceſſity in proceedings before juſtices in eyre, e. Ez. 413» 
Ke. That petit jurors ſhould be freeholders; and if fo, it ſeems 
probable that there is no greater neceſſity that grand jurors 
making an inquiry before them ſhould be freeholders ; and if a 
grand juror before ſuch juſtices need not to be a freeholder, 
why ſhould there be a greater neceſſity that a grand juror before 
other juſtices ſhould be à freebolder? And it is farther re- 
markable, that the above mentioned writ in the regiſter, which 
ſeems to be grounded on theſe ſtatutes, mentions only perſons (e) 2 Hen. g. 
put in afſiſis, juratis, vel recognitionibus aliquibus: To which *: 3 3 6 
may be added, that the (e) ſeveral ſubſequent ſtatutes, which 4. eee 
require that none but freeholders or copyholders of lands of 4 5 W. and 
ſuch a value ſhall be returned on juries, expreſsly extend only — 20 an 
to juries returned for the trial of iſſues, except only the ( F ) 43 Geo, 2. 4 29 

uutes concerning indictments in the ſheriff's torn, which re- (/ Vie  . 


: E: $6 . 6 . 86 
X 3 quite, . 
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ningteen. 
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'quire, chat every juror finding ſuch indiment ſhall have 20, 


yearly of freehold, or 26s. of copyhold, and alſo except 
3 Hen. 7. c. 1. which requires that every juror of an inqueſt 


by which juſtices of peace ſhall inquire of concealments by 


other inqueſts ſhall have tenements of the yearly value of 401. 
and alſo except 33 Hen. 6. c. 2. which requires that every in- 
dictment in the county palatine of Lancaſter, of perſons ſup- 


poſed by the ſame indictment to live in ſome other county, and 


alſo every indictment in any other county, of perſons in the 
ſame indictment, ſuppoſed to live in the ſaid county of Lan- 
caſter, ſhall be taken by ſuch jurors only as have lands to the 
yearly value of one hundred ſhillings: All which ſeems to 
make it doubtful, whether there be any neceſſity either by the 
common law or ſtatute, that a grand juror in any other caſe 
muſt be a freeholder (5). b | 
Sec. 22. It is enacted by 28 Edw. 1. commonly called the 
ſtatute of articuli oper chartas, cap. 9. That no ſheriff, 
* nor bailiff, ſhall impanel in inqueſts, nor in juries over 
© many perſons, nor others, nor otherwiſe than as is ordained 
< by ftatute: And that they ſhall put in thoſe inqueſts and 
6“ juries, ſuch as be next neighbours, moſt ſufficient and leaſt 
4 ſuſpicious.” And the like is enacted almoſt in the very 
ſame words by 42 Edw. 3. c. 11. And it is farther enaQed 
by the faid ſtatute of articuli ſuper chartas, «That he who 
„ doth contrary, and is attainted thereupon, ſhall pay unto the 
«plaintiff his damages double, and ſhall be grievoully 
% amerced to the king.” And the ſaid ſtatute of arliculi ſuper 
chartas, is ſaid by Sir Edward Coke to extend to all ſuits or 
proceedings, either criminal or civil, real, perſonal, or mixed, 
publick or private, aſſizes or enqueſts ; and ſurely that part of 
it which ordains, “ that the moſt ſufficient and leaſt ſuſpicious 
4c ſhall be returned on all juries,” is ſo agreeable to common 
right and natural juſtice, that it cannot but be thought to be in 
affirmance of the common law, and equally to extend to grand 


and petit juries, and conſequently if any officer ſhall be wil- 


fully guilty of an offence againſt it in the return of any jury, 
he cannot but be puniſhable for his contempt, at the ſuit of 
the king. And it is enacted by 23 Edw. 3. c. 6.“ That 
juſtices of aſſizes ſha)}] have commiſſions ſufficient to inquire 
in their ſeſſions of ſheriffs, &c. for putting into panels jurors 


| ſuſpect and of evil fame.“ And it is farther enacted by 34 Edu. 


3. c. 4. That all panels ſhall be made of the next people, 
which ſhall not be ſuſpe& nor procured. And that the 
& miniſters which do againſt the ſame, ſhall” be puniſhed be- 

e fore the juſtices, who take the inqueſt, according to the 
«© quantity of their treſpaſs, as well againſt the king as againſt 
„ the party for the quantity of the damage which he hath 
“ ſuffered in ſuch manner ;” and both theſe ſtatutes ſeem 
equally to extend to the undue return of grand and petit _ 


inne, © 
But it is obſervable, that the clauſe of the above recited 


ſtatute of articuli ſuper chartas, which ordains ** that the ſheriff, 


6 &c., ſhall render double damages,” extends only to juries re- 
turned in ſuits between party and party, becauſe it ſays, that 
he ſhall render them to the plaintiff, which-is a denomination 
never given to the king or proſecutor, where the proceeding is 
by way of indictment; and accordingly we find that the writs 
in the (a) regiſter grounded on this ſtatute expreſsly relate to 
ſuits between party and party. | 


* 


Sell. 23. But the principal ſtatutes relating to the return of 
grand juries, are 11 Hen, 4. c. 9. and 3 Hen, 8, c. 12. the firſt 


whereof is as followeth, . Becauſe that now of late enqueſts 
were taken at Weſtminſter, of perſons named to the juſtices, 
without due retura of the ſheriff, of which perſons ſome were 
outlawed before the 1aid juſtices of record, and ſome fled to 
ſanRuary for treaſon, and ſome for felony, there to have 
refuge, by whom, as well many offenders were indicted, 
as other lawful liege people of our lord the king, not guilty, 
by conſpiracy, abetment, and falſe imagination of other 
perſons, for their ſpecial advantage and fingular lucte, agaiaſt 
the courſe of the common law uſed and accuſtomed: before this 
time:“ Our ſaid lord the king, for the greater eaſe and quiet- 
neſs of his people, willeth and granteth, That the ſame in- 
es dictment ſo made, with all the dependance thereof, be re- 
« voked, annulled, void, and holden for none for ever: And 
« that from henceforth no indictment. be made by any fuch 

perſons, but by enqueſt of the king's lawful liege people, 
in the manner as was uſed in the time of his noble ptogeni- 
« tors, returned by the ſheriffs, or bailiffs of franchiſes, with= 
« out any denomination to the ſheriffs, of bailiffs of franchiſes 
« before made by any perſon, of the names, which by him 
& ſhould be impanelled, except it be by the officers of the ſaid 
« ſheriffs or bailiffs of franchiſes ſworn and known to make 
<« the ſame, and other officers to whom it pertaineth to make 
« the ſame according. to, the law of England: And if any in- 
„ dictment be made hereafter in any point to the contrary, 


„that the fame indictment be alſo void, revoked, aud for ever 
« holden for none.“ | 


In the conſtruction of this ſtatute the following points have 
been reſolved, 


Se. 24. (6b) Firſt, That where a perſon not returned by 
the ſheriff on a grand jury procures his name to be read among 
thoſe of others who were actually returned, whereupon he 1s 
ſworn of the grand jury, &c. he may be indicted, either in the 
king's bench (e) or before juſtices of oyer and terminer, for his 
contempt of the ſtatute ; and being found guilty, may be fined 
and impriſoned z and yet the ſtatute doth not expteſsly provi'e 


X 4 that 


(2) Regiſt. 178. 


F. N. B. 2635. 


6 Co. 98, 99. 
43 last. 33. 


(e) Supra e. 5. 
1. 33. 


(a) 12 Coke 98. : 


. (5) 1 Jones 198, 
C. Car. 134. 147. 


(e) * 202. 


C. Car. 134 147. 
1 Jon. 193, 199 · 


(4) Sup. f. 27. 


(f) 3 Inft. 34. 


(E = H. 4. 47» 
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(6) c. Car, 134. 
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that any ſuch perſon ſhall be any way puniſhed, but only that 
the indi Ament ſhould be void, &c. THEN. 3, #0. 27.0 
Seft. 25. (a) Secondly, That indictments of offences not 
capital, are as much within the ſtatute as indictments of treaſon 
or felony ; and alſo inditments before juſtices of peace as much 
as indictments before ſuperior juſtices ; but it hath been (6) 
queſtioned whether a coroner's inqueſt be within the purview 
o 21121 | C 
$27. 26. Thirdly, That a perſon arraigned upon any in- 
dictment taken contrary to the purview of the flatute, (e) may 
plead ſuch matter in avoidance of the indictment, and alſo plead 
over to the felony. 3 
Sec. 27. Fourthly, That a perſon outlawed upon any ſuch 
indictment without a trial, may alſo ſhew in avoidance of the 
outlawry, that the indictment was taken contrary to the pur- 
view of the ſtatute, as ſeems fully to appear from the (4) above- 
mentioned year-hook of 11 Hen. 4. c. 41. But if a perſon, 
who is tried upon ſuch an indictment, takes no ſuch exception 
before his trial, it may be (e) doubtful whether he may be 
allowed to take ſuch exception afterwards, becauſe he hath 
- flipped the moſt proper time for it; except it can be verifed 
by the records of the ſame court wherein the indictment iy 
depending, as by an outJawry in ſuch court of one of the in- 
dictors, &c. in which caſe it is (/) ſaid, That any one, as 
amicus curiæ, may inform the court of it. 
Sect. 28. (g) Fifthly, That if any one of the grand jury 
who find an indictment be within any one of the exceptions in 
the ſtatute, he vitiates the whole, though never ſo many un- 
exceptienable perſons joĩned : with bim in finding it. 


Secß. 29. Sixthly, That if a priſoner indicted of felony 
offer to take any ſuch exception, he ſhall upon his prayer have 
(4) counſel aſſigned him for his aſſiſtance in it. | 

Set. 30. (i) Seventhly, That the court needs not ad- 
mit of the plea of the outlawry of an indictor, in avoidance of 
any ſuch indictment, unleſs he who pleads it, have the record 
ready, 


Sect. 31, It ſeems ſomewhat queſtionable, (#) whether 
outlawry in a perſonal action be within the purview of the 


ſtatute, 


Sef2. 32. It is recited by the above mentioned ſtatute of 
3 Hen. 8. c. 12. That many oppreſſions had been, by the 
untrue demeanor of ſheriffs and their miniſters, done to great - 
numbers of the king's ſubjects, by means of returning, at 
ſeſſions holden for the bodies of ſhires, the names of ſuch per- 
ſons, as for the ſingular advantage of the ſaid ſheriffs and their 
miniſters, would be wilfully ſorſworn and perjured, 'y 164 

; ; G * * * uf * ' niltet 
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ſiniſter labour of the ſaid ſheriffs and their miniſters; by 


reaſon whereof many ſubſtantia] perſons (the king's true ſub - 


jects) had been wrongfully indifted of divers felonies and 
other miſbehaviour by their covin and falſehood ; and alſo 
ſometimes by labour of the ſaid ſheriffs, divers great felonies 
had been concealed, and not preſented by the ſaid perſons, by 
the ſaid ſheriffs and their miniſters partially returned, to the 


intent to compel the offenders to make fines, and give rewards - 


to the ſaid ſheriffs and their miniſters.“ 

And thereupon it is enacted, ©* That all panels to be re- 
6 turned, which be not at the ſuit of any party, that ſhall be 
« made and put in by every ſheriff and their miniſters afore any 
* juſtice of gaol-delivery, ar juſtices of peace, whereof one to 
&« be of the quorum, in their open ſeſſions, to enquire for the 
„ king, ſhall be reformed by putting to, and taking out of 
c the names of the perſons which ſo be impanelled by every 
«« ſheriff and their miniſters, by the diſcretion of the ſame 
4 juſtices, before whom ſuch panels ſhall be returned. And 
* that the ſame juſtice and juſtices ſhall command every 
e ſheriff, and their miniſters in his abſence, to pur other per- 
* ſons in the ſame panel by their diſcretions: And that the 
„ ſame panels ſo reformed by the ſaid juſtices be good and 
+ lawful, And that if any ſheriff, or any their miniſter, at 
« any time do not return the ſame panels fo reformed, that 
6 then every ſuch ſheriff and miniſter fo offending ſhall forfeit 
* for every ſuch offence 20 J. &c.“ | 

Sec. 33. It hath been reſolved that this ſtatute doth not 
take away the force of the above recited ſtatute of 11 Hen. 4. 
in any point wherein it doth not expreſsly vary from it; from 
whence it follows, that if any of the jurors who find an indict- 
ment be outlawed, or returned by a ſheriff or bailiff, at the 
nomination of any other perſon, the indictment may be avoided 
in the ſame manner as before, by force of 11 Hen. 4. except 
ſuch nomination be made by the juſtices authoriſed by 3 Hen, 
$. to reform that panel. 


Sef. 34. As to the ſeventh general point of this chapter, 
viz, Within what place the offences inquired of muſt ariſe. 
Notwithſtanding it was anciently (a) holden, That if one who 
had committed a robbery in the county of A. were taken with 
the manner in the county of B. he might be put to anſwer in 
the county of B. (by which I ſuppoſe it. is intended that he 
might be put to anſwer on an indictment found in the count 
of B.), and then tried by a jury from the county of A, yet it 
ſeems to be generally (b) agreed at this day, that by the com- 
mon law, no grand jurors can indict any offence whatſoever, 
which doth not ariſe within the limits of the precinQs for 
which they are returned. And upon this ground it hath been 
telolved to be a fatal exception to an indictment, that it doth 
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(a) x Bulft, 203, not appear by it that the offence aroſe within the (a) county, or 


() riding, or (c) other ſpecial; diviſion, or (4) precinct, for 
which the jury which found it was returned. And @ fortiori 
therefore it muſt be a (e) good exception, that it expreſsly ap- 
pears by the indictment that the offence aroſe in a county, &c. 
different from that for which the jury was returned. And it is 


. {f) holden, that even the finding of a collateral matter expreſay 


alledged in the indictment to have happened in a different 
county, is void. But (g) ſome have holden, that if the county 
be expreſſed in the margin of an indictment, the vill or vill, 
in which the offence is laid, ſhall be intended to be in the ſame 
county. But the greater (/) number of authorities require a 
greater certainty, as by expreſsly alleging ſuch vill or vills in 
the county named in the margin, or in cemitatu preditn, 


6, Which ſeems to be ſufficient where but one county is named 
before; but to be (i) uncertain where a county is named in 


the body of the indictment different from that in the margin, 
But it ſeems from the authority of (4) Baud's caſe, that if a 
fact be alleged in B. juxta D. in comitatu E. being the ſame 
county for which the jury is returned, the county is ſet forth 
with ſufficient certainty, becauſe B. ſhall be intended to be in 
the ſame, county with D. Alſo if one be indicted for a reſcous 
from an arreſt in the county of B. it hath been (/) holden, That 
it is needleſs to expreſs the county wherein the reſcous was 
done with greater certainty, becauſe it ſhall be intended to 
have been in the ſame county wherein the arreſt was; d (nm) 


fortiori therefore, if a fact be alleged at B. in the pariſh of C. 


in the county of D. it cannot but be intended that B. as well 
as C. is in the county of D. 12 

Se. 35. But of whatſoever nature an offence indicted may 
be, whether. local or tranſitory, as ſeditious words, or battery, 
&c. it ſeems to be () agreed, That if upon not guilty: pleaded 
it ſhall appear, that it was committed in a county different 
from that in which the indictment was found, the defendant 
ſhall be acquitted, as ſhall be ſhewn more at large in the chap- 
ter concerning evidence, 

Sect. 36. And therefore at the common law, if a man had 
died in one county of a ſtroke received in another, it ſeems to 
have been the more (o) general opinion, that regularly the 
homicide was indictable in neither of them, becauſe the of- 


| fence was not complete in either, and no grand jury could in- 
quite of what happened out of their own county. But this in- 


convenience is remedied by 2 & 3 Edw. 6, c. 24. by which it 
is enacted, * That where any perſon ſhall be felonioully 
« ſtricken, or poiſoned in one county, and die of the ſame 


„ ſtroke or poiſoning in another county, that then an indict- 


“ ment thereof found by jurors of the county where the death 
„ ſhall happen, whether it ſhall be found before the corpner, 


* upon the ſight of ſuch dead body; or before the juſtices of 


6 peace 


] 
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«+ peace, or other juſtices or commiſſioners, which ſhall have 

«< authority to inquire of ſuch offences, ſhall be as good and 

0 effectual in the law, as if the ſtroke or poiſoning had been 

« committed and done in the ' ſame county where the 

« ſhall die, or where ſuch indictment ſhall be ſo found.. | | 
+ Alfo it is enacted by 2 Geo. 2. c. 21. That. where vide Beck the 

« death ſhall happen in England from any cauſe feloniouſly firſt p. 120. 

« given out of England; or where the felonious cauſe _ 

6 A iven in England and the death enſue in any place out 

« of England, an indictment thereof found by the jurors of 

4c the county, in which either the death or the cauſe of the 

« death ſhall reſpectively happen, ſhall be as good and effec- 

« tual in law, as well againſt the principals and acceſſaries, 

« as if the offence had been compleated in the ſame county 


ec where ſuch indictment ſhall be found, &c.“ 9 
Sec. 37. And it ſeems by the common law, if a fact done (-/ Sow. 203, 


6 : . 0 . F. B P . 
in one county prove a nuſance to another, it may be indicted AH 448 
in (a) either county, ” 8 5 | 19 Aſſize 6, 


Se. 38. Alſo by the common law, if one guilty of lar- (% Keile. 160. 
ceny in one county carry the goods ſtolen into another, he 1 * 3 
may be indicted in (6) either, as hath been more fully ſhewn 7 8 
in the firſt (c) book. EE s "xs Gs” bo 

$a. 39. Alſo if a man marry two wives, the firſt in a fo- (a) 1 Sid. wi 
reign country, and the ſecond in England, it is (d) holden Re 9000796 , 
that he may be indicted and tried for it in England upon the * "OE 
ſtatute of 1 Jac. 1. c. 11. which makes it felony ; becauſe the 0 
ſecond marriage alone was criminal, and the firſt had nothing 
unlawful in it, and was merely of a tranſitory nature; But 
where the ſecond marriage is in a foreign country, it hath been 
holden, That the party is not triable on the ſtatute above 
mentioned; but this ſeems contrary to the purview of it, as 
hath been more fully ſhewn in Book 1 chap. 43. ſe. 7. 


Sect. 40. Alſo if a woman be taken with force in one 
county, and carried into another, and there married, the of- 
fender may be indicted and tried in the ſecond county, upon the 
ſtatute of 3 Hen. 7. c. 2. againſt forcible marriage, becauſe B. 1. c. 42. fg, 
the continuance of the force in ſuch county amounts to a ſor- 
cible takiog within the ſtatute, But if an offence in ſtealing, 
taking away, withdrawing, or avoiding a record, againſt the 
purport of 8 Hen, 6, c. 12, be committed partly in one county B. x, e. 45. . 6. 
and partly in another, ſo as not to amount to a compleat of- 
fence within the ſtatute in either, it is ſaid that the party 
cannot be indicted for a felony in either, but only for a miſ- 
priſion. | | 

Sect. 41. It is enacted by 26 Hen. 8. c. 6. * For the y;. the cafe of 
puniſhment and ſpeedy trials, as well of the counterfeitors of Parry v Roberts, 
any coin current within this realm, waſhing, clipping, or bebe, 
miniſhing of the ſame, as of all and ſingular felonies, — 2 

W | 
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wilful burning of houſes, manſlaughters, robberies, burglari 

rape 20d accellocin of the ſame, and other offences felonioo? 

ly done within any lordſhip marcher of Wales,” « That the 

« juſtices of the gaol-delivery, and of the peace, and every of 

« them for the time ing in the ſhice or ſhires of a 

(6) Vide Rex v, land, where the king's writ runneth, (6) next adjoining to 

Amery, Trin. u6 6 the lordthip marcher, or other places in Wales, where fach 

ard Bd of counterfeiting, waſhing, clipping, or minifhing of any coig 

363. t cutrent within this realm, or murder ſhall be committed; 

* or where any other felonies or acceſſaries ſhall be committed, 

*© ſhall have full power at their ſeſſions and paol-delivery, tg 

* inquire by verdict of twelve men of the ſame hire or ſhires 

« next adjoining, within England, where the king's writ 

« runneth, there to cauſe all ſuch countetfeitets, waſhers, 

c clippers of money, felons, murderers, and acceſſaries to the 

« ſame, to be indicted according to the laws of this land, in 

% like manner and form, as if the ſame petit treaſons, mur. 

& ders, felonies, and acceſſaries to the ſame, had been done 

« within. any of the ſaid ſhires within the ſaid realm: And alſo 

eto hear, determine and judge the ſame, according to the 

4c uh of the realm... . : | a | | 

TE Sec. 42. And it ſeems generally to have been (a) bolden, 

18 64. Tbat the power given by this ſtatute, to the Ae of 

2 Keble 635, gaol-delivery, and of peace, in the adjoining Engliſh coun- 

Car: 367- 337 ties, in relation to the offences therein mentioned, is not 

See b. 1,6, 31, fepealed by 34 & 35 Hen, 8. C. 26. which impowers the got 

ſeQ, 14. Wen of the 17 eſſions in Wales to eee of ſuch 

: offences. But it hath been (6) reſolved, That an acquittal on 

— an indictment at the grand Cons is a good bar of 1 indict- 
ment far the ſame crime in an Engliſh county, | 

Sekt. 43. It is enacted by 28 Hen. 8. c. 15, which hath 

been more fully ſet forth and expounded in Book 1. c. 3). 

« That treaſons, felonies, and robberies, -&c. upon the ſea, 

% Ke. ſhall be inquired, &c. in ſuch places in the realm as. 

« ſhall be limited in the king's commiſſion, in like manner a3 
« if ſuch offences had been committed on the land.“ 

$2. 44. It hath been reſolved, That this ſtatute extends 

not to offences done in creeks or ports within the body of a 

county, becauſe ſuch offences were always cogniſable by the 

| common law. | Hh 
6) 3 Tab. 1. Ses. 45. Alſo it hath been (c) reſolved, That the force of 


Q. Moor 121. 


112, this ſtatute, in relation to treaſons done upon the ſea, is not 

4 Inſt, 124. taken away by 35 Hen. 8. c. 2. more fully ſet forth in the 
forty-ſeventh ſection. - | 

(4) Yelv. 134, Se. 46. It was made a (4) doubt upon this ſtatute, Whe · 

135. ther one who was an acceſſary at land to a felony at fea, were 


— 2 hag triable by the admiral, within the purview of it; but this it 


Summary 779, ſettled by 11 & 12 Will. 3. c. 7. made perpetual by 6 Geo. 1- 


3 Inft, 1122. C. 19. which enaQs, that acceſſaries to piracy before gr afier,” 
| E in 
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in ſuch mender as is ſet forch more at large in that RING, 
« ſhall be inquifed of, tried, and adjudged secording to the 


* 


« ſaid ſtatute of 28 Hen. 8. e. 15. 


+ And it is etaQed by 8 Geb. 1. e. 24. made perpetuil by vide dle 40e. 


2 Geo. 2. c. 28. * That all 
% by 11 & 12 Will. 3. c. 7. ed '; n to by 
& principal pirates, felons. and robbers, and ſhall be proceed- 
« ed againſt accordingly,” © 3 | 
Seck. 47. It is farther enacted by the ſaid ſtatute of 11 & 12 
Will. 3. c. 7. That all piracies and felonies upon the fea, 
c. may be tried at (ea, or upon the land, in his majeſty's 
plantations,” in ſuch manner as hath been more fully ſet forth 
in the firſt book; 

Sect. 48. It ſtems to have been a great (a) doubt before 
the making of the ſtatute of 35 Hen, 8. c. 2. in what manner 
and in what place high treafon done out of the realm was 
to be tried, For ſome ſeem to have holden, That it was 
triable only upon an (4) appeal before the conſtable and mar- 
ſhal ; others, that it might be tried upon an indictment, laying 
the offence in (c) any county where the king pleaſed; and 
others, that it was triable by way of indictment in that county 
(4) only wherein the offender had lands: But ſurely it (e) can- 
not reaſonably be doubted, but that it was triable ſome way or 
other, for it cannot be imagined that an offence of ſuch dan- 
| | egos rs and expreſsly within the purview of 25 

dw. 3. ſhould be wholly diſpuniſhable, as it muſt have been, 
if it were no way ttiable. | 

Secr. 49. But for a plain remedy, order, and declaration of 
this matter, it is enacted by 35 Hen. 8. c. 2. That all man- 
*« ner of offences, being then already made or declared, or 
after to be made or declared, by any of the laws and ſta- 
tutes of this realm, to be treaſons, miſpriſions of treaſons, 


2 who are made acceſſarie 


(0 


mitted by any perſon or perſons, out of this realm of Eng- 
land, ſhall be from thence forth inquired of, heard and de- 
termined before the king's juſtices of his bench, for pleas 
to be holden' before himſelf, by good and lawful men of 
the ſame ſhire, where the ſaid bench ſhall fit and be kept, 
or elſe before ſuch commiſſioners and in ſuch ſhire of the 
realm, as ſhall be aſſigned by the king's majeſty's commiſ- 
hon, and by lawful men of the ſame ſhire, in like manner 
and form to all intents and purpoſes, as if ſuch treaſons, 
* miſpriſions of tfeaſons, or concealments of treaſons, had been 
done, perpetrated, and committed within the ſame hire, 
„where they ſhall be ſo inquired of, heard and determined; as 
„is aforeſaid,” Tet | i 


SA, 50. In the conſtruction of this ſtatute the following 
points have been reſolved, Firſt, That if che court of king's 
bench, 


in be deemed and taken to be 


1. c. 11 1800, 


2, e, 30. Bo 
the firſt P. 180. 


4 Gev. 1. e. 1th 
Vide 8 Geo. 1. 
c. 24. 13 Geo. 
2, c. 30. 


(010 F. 4. 6. 
the preame 
ble of 35 H. S. 2. 


(6) Vide ſup. e. 
4. ſect. 9. and © 
23. ſ. 29. 

Dyer 131. 
Ce) 1 Taft, 26. 
(4) Sum. 204. 
3 inſt. 11, 

(*) Con, Dyer 
63, ? 


1 Anderſon 263. 
2 Hale 164 


or concealments of treaſons, and done, perpetrated, or com- 
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bench, or commiſſioners appointed in purſuance of the ſtatute, 

after haying taken an inditment of a foreign . treaſon, re. 

| move into a different county from that in which the indi. 

[ n ment was found, the (a) trial ſhall be by jurors returned from 
7608. 8.0. go, the firſt county. And this is moſt agreeable to the general courſe 
Vide Dyer 286. of the common law; which (6) requires, That indictments 
ſhall. be tried by jurors of the ſame county in which they were 


found. | 
Ce) Sum. 16. Sec. 51. Secondly, That the commiſſioners and county 
* for the trial of ſuch treaſons, are (c) ſufficiently aſſigned by the 


eee king in purſuance of this ſtatute, by his either writing his 
by bis charter name to the commiſſion that appoints them, or ſigning the 


give judges a ; 
power to try Warrant to the lord keeper for the commiſſion, 


in one county offences committed in another, Ld, Mansfield. Douglas 796. 


) ; Ing. 1. Sec. $2, Thirdly, That a treaſon done by an (d) Iriſh- 
1 And. 262, 263. man in Ireland, is triable in England according to the pur- 
15 view of this ſtatute; for Ireland being out of the realm of Eng- 
11 Coke 63. land, a treaſon committed (e) in it is certainly within the 
3 Keble 56. letter of the act; and nothing within the letter of a ſtatute 
8 Cafe, made for enlarging the juriſdiction, and ſupplying the defects of 
(e) See B. x, c, the common law, ſhall eaſily be conſtrued out of the meaning 
17.ſet.67. of it, And therefore it ſeems reaſonable, that any offence 
{Fg 8 which by 25 Edw. 3. or any other ſubſequent ſtatute, either 
(g) Dyer 360. expreſsly extending to, or (/) received in Ireland, is equally 
(7) Reſolved by treaſon in Ireland and England, may be tried here by virtue of 
| — ate, vide this ſtatute, —But if an offence be made treaſon by an Iriſh 
ailo O'Rovek's ſtatute, which is not treaſon in England, I ſee not how it can 
2 Ander be tried here; ſince being neither made nor declared to be 
on 262. But . 3 we 
in the Caſe of treaſon by any law or ſtatute of this realm, it is not within the 
Ld Macguire, deſcription of the offences provided for by 35 Hen. 8. To 
33 8 which may be added, that offences beyond ſea, to be tried 
the reſolution in here by virtue of that ſtatute, are to be inquired of and deter- 
Dyer was declar- mined in like manner as if they had been committed in ſuch 
3 e ſhire wherein they ſhall be inquired of and determined; but if 
that an Iriſh peer an offence which is treaſon in Ireland and not in England, 
8 be tried had been committed in any Engliſh county, it is manifeſt that 
Jory in Englang it could not be puniſhed as treaſon.—Alſo it hath been (g) re- 
for a treaſon ſolved, That no treaſon committed in Ireland by an Iriſh peer, 
commitredin is triable in England, becauſe he is intitled to a trial by his 


Sed Ov rs, which cannot be had (7), 

(b) _—_ 63. 5%, 53. Fourthly, That this ſtatute is not (5) repealed by 
Co, Litt. 261. 1 & 2 Ph, and Mary, c. 10. which enaQts, „ That all trials 
— 5 +, . hereafter to be had, awarded or made, for any treaſon, ſhall 
3 Inft, az. be had and uſed, according to the common laws of the realm 
x Anderſon 262, « and not otherwiſe,” For it is the manifeft pyrport of this 
— — 9,86. ſtatute to reſtore the ancient courſe of the common law as to the 
298. 309, trial of treaſ6ns; in which great innovations had been made by 
2 Hele 264. COT 20 772 "548 SQFT” Git 3; 4 ; + 2... ſtatute? 


ch. 2. OF INDICTMENT, 


ſtatutes in the reigns. of king Henry the eighth and Edward 
the ſixth ; but it cannot be thought agreeable to the intention 
of it to abrogate any ſtatute, which in a doubtful caſe ſettled 
and confirmed the juriſdiction of the common law, and gave 
a method of trial as agreeable as poſſible to its uſual and ordi- 
nary manner of proceeding. 
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ect. 54. It was a great doubt at the common law, (a) (a) Keil. 694 


Whether an acceſſary in one county to a felony. in another, Dyer 38. 


were indictable in either. But this is remedied by 2 & 3 Edw. 
6. c. 24. by which it is enacted, *©* That ſuch an acceſſary 
6 may be indicted and tried in the ſame county wherein he was 
te acceſſary. But intending more fully to treat of this matter 
in the chapter concerning the arraignment of the principal and 
acceſſary, I ſhall refer the reader thither for the farther con- 
ſideration of it. 


As to the eighth general point of this chapter, viz. What 
ought to be the form of the Body of an Indictment, I ſhall 
endeavour to ſnew, What ought to be the form of the body 
of an indictment at common law; and, What of an indict- 
ment upon a ſtatute. 


8 As to the firſt of theſe particulars I ſhall endeavour to 
ew, . 

1. How the body of an indictment at common law ought 
to ſet forth the ſubſtance and manner of the fact. 

2. How the perſons mentioned or referred to in it. 

3. How the thing wherein the offence was committed. 

4. How the circumſtances of time and place, 

5. Where it may be vitiated by falſe, or improper Latin, or 
the uſe of Engliſh inſtead of Latin. 

6, Where the offence indicted may be laid jointly and 
where ſeverally, and where both jointly and ſeverally, and 
where the offences of ſevefal perſons may be laid in one indict- 
ment, . 

7. Whether the words vi & armis be in any caſe neceſſary. 

8. Whether it be neceſlary to lay the offence contra pacem. 

9. Whether it be neceſſary to lay it contra coronam & digni- 
tatem regis. ' | 

10. Whether it be neceſſary to lay it in contempium regis. 

11, Whether it be — to — it e 5 


* 2. Whether a deiect in any of theſe particulars be amend- 
able, by 


As to the firſt point, viz. How the body of an indict- 
ment at common law ought to ſet forth the ſubſtance and man- 
ner of the fact, I ſhall endeavour to ſhew: In what manner it 
ought to ſet them forth in relation to the offence of the prin- 


9 Capal, 


$26 


2 Hale 169, 172, | 


2 $4, 137. 
(a) C. 23. ſ. 77. 
Dyer 304. 
B. Indict. 7. 
Cro, Eliz. 920. 
(5)F. Cor. 119. 
Indict. 2. 8. 

B. Co. one 76. 
22 Aſhze 32. 
' 2 Ed. 3. 1. © 23+ 
ſect. 77. 
(<) C. 23. ſ. 77. 
(4) 2 Ed, 3 1. 


274. 3 18. 1. 
F. Indict. LO c. 
23 · ſect. 77. 

B. India. 36. 
inditment of a 
ce] Daliſon 22. 
2 Inſt. 15. F. 
vin's caſe 5, 6, 


650 C. 23. . 79. 
F. Indict. 18. 

9 Ed. 4. 26. 

(i) Sup. c. 23. 
ſea, 79. Let K. 
(9)Vide 18 Eliz. 
c. 9. and the caſe 
of the King v. 
Lord at the 
oſſizes for Surry, 
where Govld |. 
held tbe indi, 
bad, becauſe cot 


(®) C, Eli. 147. 
201. : E 
9 Ed, 4. 26, 

2 Ha'e 184, 

18 8, 186. 

L t. Tr. 66. 
Sache verel scaſe, 
2 Seſſ. Caſ. 31. 


7. 

9 Ed. 4 26. 
Strange 1226. 
1268. 


79+ 
Strange 920. 
1146. 
Douglas 534+ 
$38. 

1 Medern 24. 
8 Modern 96, 
129. Coa b. 416. 


cipal.—And, In what manner in relation to the offehce of the 
acceſſary. 7 8 


$22. 55, As to the firſt of theſe particulars; viz. In whit 
manner the body of an indictment at common law, ought t6 
ſet forth the ſubſtance and manner of the fact, in relation to 
the offence of the principal; 1 ſhall obſerve; Firſt, That no 
periphraſis or circumlocotion whatſoever will ſupply thofe 
words of art which the law hath appropriated for the deſcrip. 
tion of the offence, as (a) murdravit in an indictment of mur- 
der; (6) cepit, in an indictment of larceny; (e) mayberniavit, 
in an indiftment of maim ; (4) felonice, in an indictment of 
any felony whatever; (e) burglariter or burgulariter, or elſe burga- 
lariter, in an indictment of burglary ; (f) proditori2, in any in. 
dictment of tre-ſon; (g) contra ligeantie ſue debitum, in an in- 
dictment of treaſon againſt the king's perſon (8). 

B. 48. a . C. Eli . . | | 
nne: 
Con. 4 Co. 33. Summary 207. 5 Coke 121. Cro. Elia. 920. (f) Summary 11, 


Corone 55. S. P. C. 3. 3 H. 7. 10. Crthew 319. 62 3 Lev. 396. Cal. 
0 


10, Skinner 442. Carthew 319. (8) Fabricavit denotes forgery; Strange 19. 


ect. 56, Secondly, Thzt in an inditment, as well as in an 
(+) appeal of rape, the fact ſeems to be ſufficiently aſcertained 
by the words felonice rapuit, without adding carnaliter cognovit, 
or firſt ſetting forth the ſpecial manner of the terror or violence; 
and then concluding that the defendant fic felrnict rapuit, &c. 
Alſo it ſeems, that the like general manner of ſetting forth the 
offence, which is ſufficient in an (i) appeal of larceny, will 
alſo be ſufficient in an indictment (9). | 
ſtated under 10 years of age. MS, 

Sec. 57. Thirdly, That in other caſes it is (t) generally 
a good rule in indictments as well as appeals, that the ſpecial 
manner of the whole fact ought tb be ſet forth with ſuch cer- 
tainty, that it may judicially appear to the court, That the in- 
dictors have not gone upon inſufficient premiſſes. 

Vide Strange 699. 

And upon this grourd it ſeems to be agreed, That an in- 
dictment finding that a perſon hath felonioufly broken priſon, 
without ſhewing the cauſe of his impriſonment, &. by which 't 
may appear that it was of ſuch a nature, that the breaking 
might amount to felony, is (/) inſufficient, —Alſo (m) indict- 
ments againſt perſons for refuling to be ſworn conſtables, after 
they had been /egitimo modo electi, have been quaſhed for not 


ſhewing the manner of the election, that it might appear to 


have been ſuch as obliged the defendants' to haye undertaken 
| . | EY ' 
Sup. c. 10, left, 46. 

no 3 the 
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the office —Alſo it hath been (a) adjudged, That an indi» 


ment of burglary is inſufficient without the word noftanter,- 
Allo it ſeems to be (6) agreed, That an indictment charging a 
man with a nuſance in reſpe& of a fact, which is lawful in it- 
ſelf, as the ereQing of an inn, &c. and only becomes unlawful 
from particular circumſtances, is inſufficient, unlels it ſet forth 
ſome circumſtances which make it unlawful. But it is ſaid that 
this is needleſs where the thing indicted is unlawful in its own 
nature, as the keeping of a bawdy-houſe, &c.—Alfo it hath 
been (c) adjudged, That an indictment tor traiterouſly coining 
alkemy like to the king's money, without ſhewing what mo- 
ney, is inſuficient ; of which this ſeems to be the plaineſt rea- 
ſon, That it appears not whether it were made like to the 
king's gold or filver coin, or only like to that in braſs or cop- 
per, &c. and if it were made like to that of the latter kind only 
it (a) ſeems that the offence could not amount to treaſon.— 
Allo it (e) ſeems, That an indictment of perjury, not ſhewing 
in what manner and in what court the falſe oath was taken, is 
inſufficient, becauſe for what appears it might have been extra- 
| Judicial, &c. Alſo it ſeems clear, That it is neceſſary both in 
indiAments and (/) appeals of mayhem and murder, to ſet 
forth particularly in what manner the hurt was given, and 
that an omiſſion thereof is not holpen by a general concluſion, 
that the defendant ſic felonice mayhemiavit or murdravit, &c. 
But having already ſhewu in the chapter of appeals, with what 
certainty the count in an appeal of death, muſt ſet forth the 
ſpecial manner of the fact, as by ſhewing in what (g) part of 
the body the wound was given, and the (4) length and breadth 
of ſuch wound, and (i) that the party died of it; and with 
what (4) weapon it was given; and that the word (I) fercuſſut 
cannot ſafely be omitted where the truth of the fact will bear 
it, I ſhall refer the reader to the ſaid chapter of appeals, for 
the learning relating to theſe points.— It hath been adjudg- 
ed, that an indictment of extortion charging J. S. with the 
taking of 50s, as bailiff of an hundred, calore officit, without 
ſhe wing for what he took it, is good at leaſt after verdict, for 
perhaps he might claim it generally as being due to him as 
bailiff, in which caſe the taking could not be otherwiſe ex- 
prefled, But this ſeems to be a ſpecial caſe (10). 
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64) C. Elis. 583. 
(5) 2 Roll. 345. 
alm. 368. 37 
e) F. Indict. 2 
10. 
S. P. C. 95. 
ummary 206. 
Vide 2 Koll. 12. 
(4) B. 1. c. 27, 
l. 57. 
(C. Eliz. 137. 
Rex v. Aylett 
D. and E. 65. 


Soap. . 
2 c. a3 


2 Lev, 140. 141, 
Salkelg — 
Farrefley 16. 
Kelyng 124. 
An indictment 
fur murder muſt 
ſtate, that the 
priſoner gave the 
deceaſed a mortal 
wound, or it is 
bad, Rex v. Lord, 
1773. by all the 
Judges, MS. . 
(g/) Sup. c. 23. 
ect. 80. 
(5) Sup. e. 23, 
ſea, 8 1. 
(i) Sup. c. 23. 
ſect. 35. N 
(#) Sup. ©. 23. 
ſeQ, 82. 
Y Sid. gr, 
VideRex v. Koll. 
Strange 999. 
Davy v. Baker. 
4 Burrow 2471. 
Sed vide Reg v. 
Wyatt, where on 
an inditment for 
not returning the 
warrant of two 
juſtices, the time 
When the War- 
rant was return- 
able is not ſet 
out. Ld Raym, 
1195. But this 


was agiinſ the opinion of Holt C. I. 


(10) An indid ment for procuring, &c. muſt ſhew the falſe tokens, Strange 1127. Vide 21 Hen, 
$.,c, Allo an indictment for words ſpoken of a juſtice in the execution of his office, muſt ſet out 
the words. 3 Com. Dig. 306. Alſo if it be for obſtructing bim, it muſt hew by what act it was 
done, Rex v. How, Strange 699.—80 an indiftment that the defendant took a ſervant without a 
teſfimonial muſt ſhew a former ſervice, Skinner 343- So for a contempt in not executing @ warrant 
it cuzht to ſhew the nature of the warrant. 1 Ventris 40g.——Sed vide Ld Raym. 1192. 80 for 
i forcible entry there ought to be a poſiuive charge of a aifſeifia, Ld Raymond 620. 


Sec. 58. Fourthly, That an inditment charging a man 


disjunQively is void. As where it finds that A, murdravit B. 


vel murdrari cauſavit, or that A. verberavit B. vel "ITY cau- 
aut; 
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(«) 5 Mod. 137. ſavit ; or that A. (a) fabricavit talem cartam vel fabricari cau- 
_— | favit; for here are diſtin offences, and it appears not of 
=_= YOu which of them the indictors have accuſed the defendant, 

en v. Flint. Sec. 59. Fifthly, That (5) regularly every indictment muſt 
hk . either charge a man with ſome particular offence, or elſe with 
ton, — ſeveral of ſuch offences, particularly and certainly expreſſed, 
Barnard K. B. and not with being an offender in general. For no one can 
[4 os well know what defence to make to a charge ſo uncertain, or 
(5) 1 Lev. 203, to plead it either in bar or abatement of a ſubſequent proſecu- 
1 Keble 298, tion; neither can it appear that the facts given in evidence 
2 Hale 382 againſt a defendant on ſuch a general accuſation, are the ſame 
290. 3'9 of which the indictors have accuſed him; neither can it judici- 
{c) 1Roll 99, ally appear to the court, what puniſhment is proper for an of- 
1 ea fence fo looſely expreſſed. And upon this ground it hath been 
Strange 699, adjudged, That an indictment is inſufficient which only charges 
3 Com. Dig 526. a man in general, with having (e) ſpoken divers falſe and 
(442 R: A479: ſcandalous words againſt J. S. being mayor of ſuch a place ;j— 
Ron v. Taylor, Or with being a (4) common defamer, vexer, and oppreſlor of 


Strange 849, many men;—Or with being a common (e) diſturber of 
- Rex v, Cooper, 


Strange 1246, the peace, and having ſtirred up divers quarrels as well among 


Barn. K. B. 229, bis neighbours as other of the king's ſubjects at ſuch a place, 
(e)2R. Ab. 79. to the great Joſs and diſturbance of his neighbours aforeſaid, 
; 4 Mos. 21. and other the king's ſubjects, &c.— Or with being a (/) com- 
1 Lev. 299. mon oppteſſor and diſturber of the peace ;—Or with having 
Raymond 2056. been and ſtill continuing to be a man of evil (g) behaviour; 
2333 a 7%½ — Or with being a () common deceiver of the king's people; 
(6)6 Mod. 311. —Or with being a (i) common publiſher of the king's ſecrets, 
(i) Moor 302. and of his own, and of divers other perſons impanelled together 
eee fur with him to inquire for the body of the county of divers felonies 
29 Affize 45. àgainſt his oath, &c.— Or with being a (+) common foreſtaller; 
n —Or with being a (/) common thief;— Or being a (m) com- 
ee, nw. 79* mon evil doer ;—Or with being a common (n) champertor; 


22 Aſſiae 99 — Or with being a common (e) conſpirator, and ſuch like (11). 
() 22 All, 73. (n) 29 All. 45. (o) 29 Aſſ. 45. 


(12) Or g male et negligenter ſe geſſit of the office of a conſtable is too general, Strange 2. 


Or for deceiving one D. of leveral lottery orders, viz, de ſeriptis bonis et catallis of D. deciprebart = 


et defrandabant, Strange 8. Or of a clerk of a market that he did cauſe his agents illegally to te- 
. ceive of ſeveral perſom, ſeveral ſums, &c. Rex v. Robe, Strange 999. So in a declaration * that the te- 
* fendant did receive a gift or reward, without ſpecifying it, is too general, Davy v. Baker, Burr, 


2471.—80 an ind ment on 5 Eliz, for exerciſing a trade, &c, © in Great Britain,“ is too general. 
Rex v. Liſter, Strange 788, 


It is holden indeed in a note of Fitzherbert's Abridgement, 
That an indictment for confederacy in general is good, but 


(p) 22 AM. 5 this is made a guære by the reporter of the (p) year book, 


4% B. Inaitt. 12. from which the Taid note in Fitzherbert is taken, and is denied 
(0 R. Ab. 79, to be law, both by () Brook and (7) Rolle; nor do I any 
where find the leaſt reaſon offered to diſtinguiſh this from the 
other caſes above mentioned. Alſo it is holden by Sir Edward 
(% 3 ing. 41. 6) Coke, That the ancient form of indictments, charging _ 


wit 
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with having, as hereticks and traitors, and infeſtors of the 

highways, conſpired and confederated, -&c. to deſtroy the ca- 

tholick faith, and having daily publiſhed falſe and ſeditious 

writings, &c. were utterly inſufficient, and yet ſuch indict- 

ments ſeem to have been (a) frequent; as were alſo indict- () 3 Iaft, 47. 
ments charging men in general, as infidiatores viarum, & de- 
populateres agrorum, which (b) words took the benefit of clergy (5) 11 Coke 29. 
from the perſons indicted, before the ſtatute of 4 Hen. 4. c. 2. pop ey 206, 
by which it is enadted, That theſe words ſhall no more be — — 

« put into indictments, nor if they be, ſhall have ſuch effect 

e as to take from the perſons indicted the benefit of clergy.” 

(e) And this ſtatute in this reſpect ſeems to be in affirmance of 4% Vide 3 Inſt 
the common law, which ſeems generally to difallow of ſuch Lamb. B. 4. c. 5. 
uncertain indictments, as appears from the reaſons and autho- 404. 

rities above ſet forth. Yet it hath been adjudged, That a 

man may be generally indicted as a common barrator againſt 1 * 
the (d) form of the — and (e) againſt the peace, without (e) C. Jac. 529, 
ſhewing any of the particular facts in the indictment, by K. Abr. 82. 
which he appears to have been ſo; for barratry is an offence of (/ .— 5 = 
a (f) complicated nature, conſiſting in the repetition of divers (g)z R. Abr. 79. 
acts in diſturbance of the common peace, all of which it ©: J, 527. 
would be too prolix to enumerate in the indictment; and 458.7 ag 2 
therefore (g) experience hath ſettled it to be ſufficient to charge f. xo, LOX hab 
a man generally as a common barrator (which is a (Y) word of 2 Leia 208, 
art appropriated to this purpoſe), and before the trial to give — IND 
the defendant a (i) note of the particular matters which you B. R. E. 370, 
intend to prove againſt him. Alſo it is (c) holden, That there (i) B. 1. c. 85, 
is no need to name any particular place where the defendant (+) Vide b 1 
was a barrator, becauſe he ſhall be ſuppoſed to have been . 87. f. 11. 
guilty in divers places, and the venire is moſt proper from the (% Keble aeg. 
body of the county. Alſo it is ſaid that there is no need in f.. 0 ä 
the concluſion of ſuch an indictment to lay the offence ad (1) An iadic- 
nocumentum omnium ligeorum, &c, but that (1) diverſorum is ſuf- meat of a [cold 
ficient in ſuch an indiment as well as in an indictment of a — 5 
common ſcold, &c. becauſe it appears from the nature of the ce. 
thing, that it could not but be a common nuſance (1). Alſo Rex v. Cooper, 


it ſcems to be (m) agreed, That an indictment againſt one as a yp ee 


common ſcold, is good without ſetting out the particulars, for b. 1. c. 75. 4% 
the ſame reaſons that ſuch indictment of barratry is good, Strange 1246, 


Sect. bo. Sixthly, That the charge muſt be laid poſitively, (% Salk. 371. 
and not by way of (n) recital, as with a gued cum, &c. and that 3 9%" 53; 


the want of a direct allegation of any thing material in the 1 


deſcription of the ſubſtance, nature, or manner of the crime, (e) S. P. C. 96. 
(o) cannot be ſupplied by any intendment or implication What- © Je, 80. 


ſoever (po). And upon this ground it ſeems to be (q) generally 4 = 


bolden, That an indictment of death having the words felonicz (#) 1 Vent. 268, 


murdravit, &c, cannot amount to an indiament of murder, 74 
without the words ex malitia præcogitata; and yet by the word . 
nurdravit it expreſsly charges the party with murder, and it is .- 1 
ide 2Lev. 14% 
141. 4 Coke 41. Con 68. 
Y 2 impaſſible 


impoſſible that there could be a murder, and no malice pre. 
penſe. Alſo it ſeems to be generally agreed, That no indiQ- 
ment of death can be good without an expreſs allegation, that 
the deceaſed both received the hurt which is laid as the cauſe 
of his death, and alſo that he died of the hurt ſo received; 
and that the want thereof cannot be made good by any im- 
| | plication whatſoever, as hath been more fully ſhewn, c. 23, 
6.0 Keilw. $7, ſet. 82, 83. Alſo it hath been (a) adjudged, That an in- 
0 ſup. c. 18. dictment againſt J. S. for feloniouſly breaking ſuch a priſon, 
e and commanding J. N. who was therein impriſoned for felony 
to eſcape, is not a good indictment for a felonious breaking, 
without expreſsly ſhewing that J. S. did eſcape, and yet tne 
breaking is expreſsly laid to be felonious, and it is impoſſible 
that it could be fo, unleſs the party did eſcape. But it will be 
needleſs to enumerate any more inſtances of this kind, which 
are ſo very frequent, that there is ſcarce any caſe which 
mentions exceptions taken to indictments, without having 
ſome or other grounded on this rule, That in an indidiment no- 
thing material ſhall be taken by intendment or implication. 
Yet the law will not admit of too great a nicety of this 
| kind; for it hath been adjudged, That if in the firſt part of an 
| inditment of death, the aſſault be laid with malice prepenſe, 
(3) 4 Coke 4x, &c. there is no (b) need to repeat it in the following clauſe, 
which ſhews the giving of the wound, being joined with a co- 
| pulative to the precedent ſentence, and Jaid at the ſame time 
(e) C. Jae. 473. and place with the affault. Alſo it hath been (c) adjudged, 
1 that where an indictment ſets forth, That J. S. was lawfully 
arreſted by virtue of a plaint before ſuch a ſheriff, &c. it ſhall 
| be intended that there was a good warrant. Alſo it hath been 
| (0) o Coke 67, (4) adjudged, that where a warrant is alleged, authoriſing the 
5 Coke 120. arreſt of J. S. within the liberties of London, and the indict- 
ment lays the execution of it in ſuch a pariſh and ward in 
London, without expreſsly laying the pariſh and ward within 
the liberties of London, yet the indictment is good; for the 
court will not admit of ſuch a ſtrained exception, that a 
| pariſh in London may be out of the liberties of London. 
{e) C. Jac. 6160. Sect. 61, Allo it hath been (e) adjudged, That where an 
er 128. indictment finds that J. 8. exi/{ens of ſuch or ſuch a degree or 
oor 606. REPS; Wy . 
2 Levinz 229. trade, &c. as brings him within the purview of the law Where. 
2 Roll. 226. on the indictment is founded, committed ſuch a fact, it ſhall 
Tame 375. be intended that he was of ſuch degree, &c. at the time of 
"raphy Boyull, the fat, without any expreſs allegation to that purpoſe, be- 
Burrow $32, Cauſe that is the moſt natural conſtruction of the participle 
(17S. 1. c. 64. exiflens, going before the verb to which it is the nominative 
| 6 Ions 610 Caſe, (/) Yet where an indictment of forcible entry finds that 
2 Roll. 226. A, diſſeiſed B. of ſuch land exifens liberum tenementum of B. it 


2 Levinz 229. 
2 Modern 129, Rex v. Bigg. Strange 18. V:de Rex v. Boolie, Burrow 864. Rex v. Ham- 


mond, S'range 44+ For a ſufficient deſcription of a nuſance, 1 Butrow 3335 and for keep - 
ing'a ciſorderly heuſe. Vide 2 Buriow 1262. 7 ; 


or 
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ſeems agreed, that the indictment is inſufficient, becauſe it 
ſtands indifferent, according to the common rules of conſtruc- 
tion, whether the land were the freehold of B, at the time of 
the diſſeiſin, or at the time of the finding of the indictment, 
the word exiflens not being the nominative caſe to the verb, 
but applied to the thing which was the ſubjeR of the action. 
But I cannot find any certain general rule, whereby it may be 
known in what caſes an exception of this kind ſhall be taken to 
be ſo over-nice, that the court will not regard it. All there- 
fore that | ſhall add on this head is this, That as on the one 
hand the law will not ſuffer a man to be condemned of any 
crime, whereof the Jury have not expreſsly found him guilty» 
by any argument or implication from what they have ſo found; 
ſo on the other hand it will not ſuffer a criminal to eſcape on 
ſo trifling an exception, which it would be abſurd and ridi- 
culous to take notice of; for nimia ſubtilitas in jure reprobatur, 
But the judgment hereof cannot but be in a great meaſure left 
to the diſcretion of the judges, who from the circumſtances of 
each particular caſe, the compariſon of precedents, and the 
plain reaſon of the thing, ſeem, always to have endeavoured to 
go within theſe rules as nearly as poſſible. 

Sect. 62, Seventhly, That it is a certain rule, That where 
one material part of an indictment is repugnant to another, 
the whole is void, for the law will not admit of ſuch nonſenſe 
and abſurdities in legal proceedings, which, if ſuffered, would 
ſoon introduce barbariſm and confuſion, Alſo it takes off 
much from the credit of an indictment, that thoſe by whom it 
is found, have contradicted themſelves. And upon this ground 
it hath been adjudged, That if an indictment (a) charge the 
defendant with having forged a certain writing by which A. 
was bound to B. which is impoſſible, if the writing were 
forged; or if an indictment of forcible entry ſet forth, That 
the defendant diſſeiſed J. S. of lands, wherein it appears by 
the indictment itſelf that he had no freehold whereof he could 
be diſſeiſed; or that the defendant entered peaceably on J. 8. 
and then and there forcibly diſſeiſed him; or that he diſſeiſed 
him of land then being and ever ſince continuing to be his 


(a) 3 Mod, 104. 


freehold ; (b) every ſuch indictment is void, for it is manifeſt (5) See b. 1. 
inconſiſtency and repugnancy. And upon the like reaſon it © 5+ .. 39+ 


hath been adjudged, That an indictment of death, laying the 
ſtroke at A. and the death at B. or the ſtroke on the firſt of 
May, and the death on the tenth, and then concluding that 
the defendant in ſuch manner murdered the party at A, afore- 
ſaid, or on the firſt of May aforeſaid, is infufficient for the 
repugnancy, as hath been more fully ſhewn in the (c) chapter 


of appeals, becauſe it ſuppoſes the murder to have been com- J. 38. and 


mitted at a place in the firſt caſe, and on the day in the 
ſecond ; in which it appears by the indictment itſelf, That the 
party was not killed but only wounded, Alſo it hath been (4) 


Y 3 ad) udged, 


() Sup. e. 23. 


x 89. 
2 Hale 188. 


(4 2 R. Abr. 18. 


ta) Raym. 434. 
Par. Caſe. 
Vide Donrtord 
and Eafl's re- 


ports 316. 


9 ) 12 AM. 32. 
Corone 171. 
Indictment 9. 


B. Corone 76. 


b. 1. e. 32 ſ. 21. 
55 2 R. Abr. 81. 
aralle] Caſes. 

2 R. Abr. 81. 
Vide 18 All, 15, 


(4) & 27, ſ, 88, 
9. 
Supra ſ. 64. 


(e) Sum. 265. 
Coke 67. 

Plowden 97. 

1 Hale 437. 

(J) Sup. c. 43. 

1. 76. : 


(6) 24.9 7: 30- 
„ Ind19, 5. 
Foſter 351. 


65 30 H. 6. 2. 
F. Indi, 13. 
S. P. C. 95. 
Summary 206. 
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adjudged, That an indictment for ſelling iron with falſe 
weights and meaſures, is void, not only becauſe it is abſurd 
to ſuppoſe that iron could be fold by meaſure, but alſo becauſe 
it is repugnant and inconſiſtent that it ſhould be fo ſold at the 
ſame time when it was fold by weight, Alſo if an indictment 
at a ſeſſions holden the 13th of January, 30 Car. 2. find that 
the defendant has been abſent from church fix months from the 
firſt of January, 3o Car, 2. it is (a) agreed, That it is void 
for the impoſſibility, for there are but eleven days between the 
firſt of January and the holding of the ſeſſions. Alſo if an 
indictment charge a man with having feloniouſly done a fact, 
which appears upon the face of the indictment to have been 
but a treſpaſs, as with feloniouſly cutting down and carrying 
away trees, the court will (Y) not arraign him; yet where the 
ſenſe appears plain, the court will often diſpenſe with a ſmall 
impropriety in the expreſſion, as where one is indicted for 
having mowed unam acram f&ni, which is (c) ſaid to be ſuf- 
ficient, and yet that which was mowed, could not at the time 
of the mowing be in ſtrictneſs called hay, but graſs only. 


Sect. 63. As to the ſecond particular, viz. In what man- 
ner the body of an indictment at common law muſt ſet forth 
the ſubſtance and manner of the fact, in relation to the offence 
of the acceſſary; I ſhall obſerve, 

Firſt, That a repugnancy in ſetting forth ſuch offence is 
equally fatal as in ſetting forth that of the principal; and 
therefore if an indictment of death which lays the ſtroke on 
one day, and the death on a ſubſequent one, charge the ac- 
ceſſaries with having abetted the fact, at the time of the 
felony and murder only, it is inſufficient, as hath been more 
fully ſhewn in the (4) chapter of appeals: Becauſe it appears 
by the indictment itſelf, That the time of the death, and con- 
ſequently of the murder, was ſubſequent to that of the ſtroke, 
and therefore it is repugnant to alledge that the defendant 
abetted the ſtroke by being preſent at the time of the death. 
Se. by, Secondly, "That where ſeveral are preſent, and 
abet a fact, and one only actually does it, an (e) indictment 
may in the ſame manner as an (J) appeal, either lay it gene- 
rally, as done by them all, or ſpecially, as done only by the 
one and abetted by the reſt. But it hath been reſolved, That 
if an indiflment barely charge a man with having been preſent 
when a murder was committed, it is (g) void, becauſe a man 
may be innocently preſent, and ſhall not be preſumed to have 
8 party, where no circumſtance is found that makes 

im ſo. | 

Sect. 65. Alſo it hath been (Y) adjudged, That an indict- 
ment of J. S. as acceſſary to four, by theſe words, that J. 8. 
ſetens ipſos gquatuor homines feloniam prædictam fe iſſe apud D. 
Jelonicè receptavit, is naught for not ſaying es receptavity * 


I 
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it doth not appear how many of them the indictors have found 
him to have received, whether all four, or three, or two, or 
but one. * 

Sec. 66. It hath been (a) holden, That an indictment (e) c. liz, 752. 
charging a conſtable with having voluntarily and feloniouſly 22 53. 
ſuffered a perſon, arreſted by him upon ſuſpicion of felony, to 8. 1 
eſcape, without ſhewing what the nature of the felony was, F. Indie, 16, 
and that it was actually committed, is void for the uncertainty, Vide — Corone 
not only becauſe it appears not but that the offence of which Deaths 
the party was ſuſpected, was never actually committed; in 
which caſe the eſcape could (5) not be criminal; but alſo be- (5) N 12. 
cauſe it appears not what the felony was, and unleſs the arreſt . 13. Co. 
were for a felony, the eſcape could not be felonious. But it e. 2g. f. 2, 3. 
is ſaid, That an inditment for knowingly receiving perſons Str. 1236. 1268, 
outlawed for, or convicted of felony, or for knowingly ſuffer- 
ing ſuch perſons to eſcape, (c) may be good without ſhewing (c) 8 Edw. 4. 3. 
what the felony was, or that it was actually committed, if Qs, Keil = 
the record of the outlawry or conviction be ſet forth with con- * 
venient certainty: And the moſt plauſible reaſon of this opinion 
ſeems to be this, That it may be ſufficiently made out by ſuch 
record, of what kind the felony was, and alſo that it was 
actually committed, &c. It is holden indeed by Sir William 
(4) Staundford, That ſuch a general indictment for receiving a (4) 8. P. C. 96, 
. perſon outlawed for felony in the ſame county wherein he BF, cer 
dwells is good, but not if it were in another, becauſe a man Jer 355+ 
is bound at his peril to take conuſance of an attainder of felony 
in his own county, but not in another. But I much queſtion 
the authority of this diſtinction, ſince, as the law ſeems now _- 
to be (e) holden, a man is no more bound to take conuſance (*) Sum, 218. 
of ſuch an attainder in his own county, than in any other, 

Sect. 67. It hath been (f) holden, That an indiament y R. 6. 42. 
finding that J. S. ſcienter receptavit ſuch a one, being a felon is B. IndiQt 4. 
not good, for this reaſon among others, becauſe it doth not 3 
expreſsly find, that J. S. knew the perſon ſo received by him J. FP. C. 96. 
to have been a felon, But this is contradicted by other (g) 24 Lev. 208, 
authorities, by which it is holden, That the word ſeienter in 1 D. 4 


ſuch a caſe ſhall be conſtrued to go through the whole ſentence. 19. 

Modern 12 
Strange 75, Vide Rex v. Lawley, Strange 904. Barnard K. B. 263. ” Fitagib. — 
Rex v. Bunce, Andrews 162, 


: As to the ſecond point, vis. In what manner the body of an 
indictment at common law muſt deſcribe the perſons mentioned 
in it; 1 ſhall endeavour to ſhew,—ln what manner it muſt _ 


deſcribe the defendant ;—and, How perſons mentioned or re- 
ferred to in the indictment, | 


| $e2, 68. As to the firſt particular, it is ſaid, That an in- 
dictment that the kipg's big in ſuch a place is in decay, 
4 through 
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OF INDICTMENT. R. 3. 


through the default of the inhabitants of ſuch a town, is (a) 


o0d without naming any perſon in certain. 

Aiſo it is ſaid, (5) That no indictee can take any advan- 
tage of a miſtaken ſurname in the indictment, either by plea in 
abatement, or otherwiſe, notwithſtanding ſuch ſurname hath 
no manner of affinity with his true one, and he was (c) never 
known by it, And ii this reſpe&, an indiament differs from 
an appeal, whereof it is (4) certain that a miſnoſmer of a ſur. 
name may be pleaded in abatement, as well as any other miſ- 


* nolmer whatſoever. | 
12. 2 Hale 238. (d)1 H. 5. 5+ Raſtal 50. 54. Summary 243. 2 Hale 176. 238. 


Ante 185. f. 103. 


Sz. 69, But I do not find but that every other miſnoſ- 
mer of the defendant, except that of the ſurname, and alſo 
every defective addition, are as fatal in an indictment as an 
appeal; for it ſeems generally to be (e) holden, That a miſ- 
noſmer of the defendant's name of baptiſm may be pleaded in 
abatement of an indictment. Alſo it hath been (F) adjudged 
to be a good plea in abatement of an indictment againſt one 
by the name of Sir J. S. knight, that he is a baronet and no 
knight. Alſo it hath been (g) holden, That it is a good plea 
in abatement of an inditment againſt garter king at arms, 
that he is not called garter in the indictment, becauſe it is a 
name of dignity, being given him by the words creamus, core- 
namus, and nomen imponimus; and from the reaſon of this caſe 
it ſeems plainly to follow, That the omiſſion of any other 
name of (/) dignity may be pleaded in abatement of an in- 
dictment: (i) And if ſo, why ſhould not the omiſſion of the 
defendant's name of baptiſm be equally fatal? 


3 C. Dig. 50%. 2 Inſt. (68. (i) Vide e. 23. f. 103 Keilw, 25, 26. Fitz, Cor. $8, 
3 Bac, Ab, 104. 2 Hale 175, Cro. Jac, 60g, B. R. H. 303, 2 Hale 238. 


$2, 70. It ſeems to be agreed, That notwithſtanding an 
indictment be the ſuit of the king, yet being within the expreſs 
letter of the ſtatute of 1 Hen. 5. c. 5. concerning additions, ſet 
forth more at large in the chapter of (4) appeals, it (/) cannot 
be conſtrued to be out of the meaning of it. From whence it 
follows, 'T hat the want of a ſufficient addition, within that ſta - 
tute, is as good an () exception to an indictment, if (=) procely 
of outlawry lic on it, as it is to an appeal, 


Dyer 46. () C. Eliz. 32. 148. C. Jac. 531. 


Alſo it hath been adjudged, That it is a (o) fatal fault to 
apply ſuch addition to the name which comes under the alias 
dictus only, and not to the firſt name: But it is ſaid nat to be 
material (p) whether any addition be put to the name which 
comes under the alias difius or not, becauſe what is ſo ex- 


Sayer 230. Semple's Ca'e, O. B. June ſeſf. 1186. (p) 30 H. 6. S. P. C. 63, 


Ed w. . 1 
: pa preſſed 
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is not material. But it is ſo great a fault to put no ad- 

—.— - firſt name, that where ſeveral are indicted, ſuch an 
_ omiſſion, in reſpect of one of them, makes the indictment (a) 22 

vicious as to all. And it may be probably argued, that there 277 0 
is the ſame reaſon for the like fault in an appeal againſt divers, 
to abate it alſo as to all; but I do not find this point (ö) ex- (5) Vide ſop, 
preſsly agreed. But it ſeems clear, That generally the law is 5 2 ws bv. 
the ſame in relation to additions in indiAments and appeals, ; 


Having therefore already treated in the chapter af appeals | 
of the . learning telating to this ſubject, and ſhewn that er- c. 33, 
an addition in (c) Engliſh is as good as in Latin; and that (% Sup. e. 23. 
where ſeveral defendants have the ſame addition, it is (4) ſafeſt .. _ 
to repeat it after each of their names; and that the ſon being of (0) Tp 69h 
the ſame name and addition with the father, ought to be diſ- (/) Sup. c. 23. 
tinguiſhed with ſome (e) farther deſcription ;z and having alſo . q to 113. 
ſhewn what is a ſufficient addition of the (/) eſtate, or degree, dyes 
or (g) myſtery, and alſo of the (5) town, hamlet, place and (3) Sup. c. 23» 
county of the defendant: And alſo how the defect of an ad- 925 — 
dition may be (i) ſalved by the appearance and plea of the de- ( * 


fendant, I ſhall refer the reader for all theſe particulars to the 10 
chapter of appeals. 


Sect. 71. As to the ſecond particular, viz. In what manner the 
body of an indictment at common law muſt deſcribe the other 
perſons beſides the defendant mentioned or referred to in it, It 
is certainly ſafeſt to deſcribe them with convenient certainty, 
which will hardly be diſpenſed with except in ſpecial caſes, and 
for ſpecial reaſons. For thoſe general indictments which (4) (%) 38 Affire 
anciently ſeem to have been allowed for ſuffering divers bakers 11. 2. 
to bake, &c. againſt the aſſize, &c. nor for diſtraining divers B. P.eſent. 27. 
perſons without cauſe, &c. have by the later (I) authorities been (1) B. IndiQt.ar 
holden inſufficient for their uncertainty in not naming ſome 2 R. Abr. S 
perſons in particular who were ſo ſuffered to bake, or diſtrained, 
without which the court cannot ſo well know what fine will 
be proper; nor can the defendant be ſo well enabled to make 
his defence, nor to plead the indictment to a ſubſequent pro- 
ſecution. : 

And for the ſame reaſons among others, an () indictment 
for taking divers ſums of divers perſons for ſuch a toll at ſuch 
a rate, without naming any perſons in particular, hath been ad- 
Judged naught, Yet where in common preſumption it may be 
very difficult, if not impoſſible, to know the names of the per- 
ſons referred to in an indictment, it (a) may be good without „) Plow, 8 
naming any of them; (e) as where one is indicted for having * RP 
knowingly received and harboured divers thieves, to the jurors (+) Lev. 208, 
unknown, In which caſe, ſuch a general charge is maintain- 
able from the neceſſity of the thing; for otherwiſe a notorious 
offender of this kind might be wholly diſpuniſhable, for want 
of he jurors knowing the names of the perſons ſo received, and 


yet 


(m) Shower 
339, 390%. 
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401 Ed. 3. 20, yet might be publickly known to carry on ſuch a practice, to 


Plow. 85. 129. 
9 H. 6. 45 b. 


5 
Sup. C. 23 ſ. 78. 


Sup. C. 23 ſ, 78, 
, B. India. 11. 


129. 

18 Aſſize e. 15. 

ſecems contrary. 

(e) F. India, 9: 
6 

Contra F. Indict. 

27+ 

B. Indict. 20. 

(4) Kelynge 10. 


(e) 7 Ed. 4 14+ 
F. Indict. 15. 


(f) Lamb. B. 4 


(b) I Ed. 3. 20. 
26 


F. Cor. 159.183, 
Vide B. Indict. 


(i) Sum. 107, ' 


Vide Dyer 99. 
Dalton Co 131. 


the common nuſance of the country; in which reſpect it can- 
not but be reaſonable in ſuch a caſe to puniſh him, though not 
as an acceſlary to the thieves, without ſhewing that he had re. 
ceived ſome of them in particular. And for the like reaſon, if 
a (a) ſtranger unknown to the country be found lain, or if the 
dead body of a perſon who was well known, be disfigured in 
ſuch a manner by its wounds, that no one can diſcover whoſe it 
was, it is certain that an indictment againſt the offender, for 
having killed guendam ignotum, will be good. (b) And upon 
the ſame ground, if a ſtranger unknown to the country be 
robbed, and will not come in to proſecute, nor diſcover his 
name; it ſeems clear, That an indictment againſt the offender 
for having robbed guendam ignotum is good. And if goods be 
found upon one notoriouſly ſuſpected of felony, of which he can 
give no manner of account, as where a highwayman is appre- 
hended with his pockets full of watches and rings; it ſeems, 
That he may either be indicted for ſtealing ſuch watches and 
rings, being the goods guorundum ignotorum, or, as ſome (c) ſay, 
for ſtealing them generally. Alſo in the indictment of the te- 
icides for the murder of King Charles.I. it was (4) agreed, 
hat the fact was well laid, as done per guendam ignitum, with 
a vizor on his face, And if one ſteal the goods of an abbey, 
&c. during a vacancy, he may be indicted for ſtealing (e) bong 
eccleſiz, and yet the church can have no property. But theſe 
ſeem to be ſpecial and extraordinary caſes, depending on par- 
ticular reaſons, and grounded on manifeſt neceſſity, with- 
out _ it ſeems, that ſuch indictments cannot be main- 
tained. | | 
It ſeems to be taken as a ground. in (/) many books, That 
regularly the perſons offended, as well as the defendant, ought 
to be certainly deſcribed in every indictment. And agreeably 
hereto it bath been (g) adjudged, That an indictment for ſteal- 
ing quandam peciam panni line: cujuſdam J. S. without adding de 
bonis et catallis cujuſdam F. S. is inſufficient, becauſe it doth not 
expreſsly appear to whom the goods ſtolen did belong. Alſo it 
was anciently () holden, That where one is indicted for the 
death of a perſon unknown, the inqueſt ought to tell his name 
to the court; but ſurely this muſt he intended where they have 
ſome means to know it. However, from the whole thus much 
ſeems plainly to follow, That wherever the perſon injured is 
known to the jurors, his name ought to be put into the indict- 
ment. And therefore, as I take it, thoſe (i) books which ſeem 
generally to allow of indictments of killing, or robbing perſons 
unknown, are to be underſtood with this limitation, That ſuch 
indictments are then good when the party is in truth unknown 
to the jurors. And agreeably hereto, others (4) who ſpeak more 
fully of the matter ſeem plainly to go upon the neceſſity of the 
ſeveral caſes, And the want of ſuch neceſſity ſeems probadly 
: 10 


3 


Ch. 25 OF INDICTMENT. =! 


to have been the beſt reaſon why indictments not ſhewing to (a) hd. ng, 
whom the wrong was done, were diſallowed in ſame of the 30 Ace 37, 
old (a) books, ee it is certain, That an appeal for the 4 Ld 
death or robbery of a perſon unknown, is in no caſe good, as 0 Supra, 23. 

hath been more fully ſhewn in the (4) chapter of appeals, 78. 

Set. 72. It hath been (c) adjudged, That an indictment of () Ke. ag. 

an aſſault on John pariſh-prieſt of D. in the county of C. is 285. 

good, without mentioning his ſurname; for if a wrongful ſur- 

name of the defendant himſelf will not vitiate an indictment, as 

hath been more fully ſhewn, Se/2. 69. ſurely d fortzori the omiſſion 
of the ſurname of any other perſon will not vitiate it z eſpecially 

where ſuch perſon is otherwiſe deſcribed with ſuch certainty that 

it is impoſſible to miſtake him for any other, But if an indictment 

for a wrong done to a perſon well known deſcribe him only by 

his name of baptiſm, without ſome addition to diſtinguiſh him 

from others of the ſame name, it ſeems (4) queſtionable, Whe- () viis nat, | 

ther it be not inſufficient for the reaſons given in the foregoing . 131. | 

ſeQion. It is (e) ſaid, indeed, in a ſhort note of a caſe in Land. B4. e.g. | 

Moor's reports, That an indictment againſt one Cole, quad bur» 0 Moar 466, 

glariter domum cujuſdam Ricardi fregit, was adjudged good, with- as 

out the ſurname; and it not being there mentioned, that there 

was any other deſcription of the party but by his name of bap- 

tiſm, it may be argued that that alone is ſufficient : But to this it 

may be anſwered, That the only point taken notice of as 

adjudged, is that the ſurname is not neceſſary, and perhaps in 

the record at large there might be ſome addition: But granting 

that there was none, yet the authority of this caſe is the leſs to 

be regarded, becauſe of the books cited to ſupport it, 22 two (On Ae g. 

ſeem to be directly againſt it; and the (g) third, which is moſt (/ la. 1. 

to the purpoſe, only proves that an indictment for ſtealing the ( 11 

goods cujuſdam ignoti is good, which ſeems by no means to ©- 5» P. 498+ 

come up to the point in queſtion, as hath been more fully 4 India. = 

ſhewn in the precedent ſection, Yet, however the law may B. Indi, 6. 

ſtand in relation to ſuch an uncertainty, it ſeems to be (h) &. F. S. 

agreed, That a repugnancy or abſurdity in the deſcription of en.. 

the perſon injured will vitiate an indictment; as where one is 

indicted for ſtealing bona prædic! J. S. where no J. S. was (53 Lev: 436. 

mentioned before (12), for though in civil actions, the word © b. . 

predif? hath been ſometimes (i) rejected, as ſurplus and void, —— vog 

where 1t could be referred to (4) no certain antecedent, yet this $86. 618, 2 

may perhaps chiefly depend on the ſtatutes of Jeofailes, which Ne. 76, 127. 


in many Caſes help defects in form in civil actions, but extend 8. — 


(12) Francis Morris was indicted as a receiver, The indictment ſtated, „ he the ſaid Thomas Morris 
vell knowing, Ec.“ but the inditment was held good without the words the [aid Thomas Morris 
dy all the judges Mich. 1774. Ms. But where an indiQmeat contained two counts, one for teal. 
ing a bank note, and the other for ſtealing a pocket- book; and the ſame inditment charged Mary 
Graham with knowingly receiving them, and the ſtealers were found guilty on the laſt count only, and 
Mary Graham was found guilty of the offence aſore aid, —this is bad, for it is uncertain to which of- 
fence this finding refers, Rex v. Jenings. MS. 80 alſo on an information charging two diſtiact of. 


fences, and the offender is convicted of the ſaid offence, it is inſufficient, Rex v. Salawans, B. R. 
Lakter, 26 Guo, 3. n 


not 
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OF INDICTMENT. R. 2 
not to criminal caſes, wherein the greateſt exactneſs is re- 
quired, and if an award may be defeated by appointing a (a) 
payment on a certain day before mentioned, where no ſuch da 
was mentioned before, it cannot well be imagined that the like 
inconſiſtency will be leſs fatal in a criminal proceeding, 

Sec. 73. It hath been (5) adjudged not to be neceſſary in 
an indictment of death to alledge, that the perſon killed was in 
the peace of God, and of our Lord the King, &c. though ſuch 
words are commonly put into indiAments, for they are not of 


ſubſtance, and perhaps the truth might be that the party was at 
the time actually breaking the peace. 


Sect. 74. As to the third point, viz, In what manner the 
body of an indictment at common law muſt deſcribe the thin 
wherein the offence was committed, It ſeems clear that no in- 
dictment can be good which wants a convenient certainty of 
this kind. And therefore it is (c) ſaid, That an indiQment for 
forging a leaſe of certain lands, without naming ſome one certain 
parcel, is inſufficient, Alſo it ſeems to be agreed, That an (d) 
indictment for ſtealing bona et catalla J. S. without any farther 
deſcription of them, is void for its uncertainty, for the like rea- 


ſons for which indictments charging a man with being an of- 


fender in general are void, and hath been more fully ſet forth 
in the fifty-ninth ſection. And upon the like ground it hath 
been (e) adjudged, That an inditment for a treſpaſs in two 
cloſes of meadow or paſture ;- or for diverting quandam ( f) par- 
tem aque running from ſuch a place to ſuch a place, without 
any farther deſcription; or for ingrofling (g) magnam quantita- 
tem traminis et fœni, or (H] diverſos cumulos tritici, without 


ſhewing how much of each; or for carrying away duas (i) cen- 


tenas caſei, without adding the words, /tbras or uncias, or ſome 
other ſubſtantive to centenas; or for erecting ſeveral (+) cottages 


contra formam ſlatuti, without ſhewing how many, &c. are in- 
ſufficient for their unceitainty. | 


guantitates cerviſæ. Rex v. Gibbs, Strange 497. 


As to the caſe of The King v. Wetwang (1), wherein the 
court diſallowed an exception to the generality of an indict- 
ment for taking gueſdam piſces, without ſhewing how many, it 
may be anſwered, that this was contrary to the opinion of Mr. 
Juſtice Twiſden, and was only the ſudden opinion of two of 
the other judges ; neither does it appear that the indictment 
was adjudged good, but only that the court refuſed to quaſh it, 
and ordered the defendant to plead to it. However, it ſeems 
clear from conſtant experience, (n) That if an indictment be 
uncertain as to ſome particulars only, and certain as to the reſt, 
it is void only as to thoſe which are uncertainly expreſſed, and 
good for the reſidue, | 


i | Sell. 
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Sed. 75. If the indictment be for a larceny or treſpaſs on a 
living thing, as an ox, ſheep, or horſe, &c. It ſeems. to be 
holden by (a) Lambard and (6) Dalton, that it is moſt proper 
to expreſs to whom the property of it belonged, by calling it 
reſpectively the ox, ſheep, or horſe of the party injured, without 


Ch. 26. 


uſing the words bong or catalla : But that it is proper to uſe 
theſe words, where the thing taken was not a living creature, 
Alſo it is holden by (c) Lambard, that it 1s proper to ſhew the 
worth of all living things, and alſo of ſuch. dead things as are 
ſold by weight or meaſure, by expreſſing that they are of ſuch 
a price, and the worth of other dead things, by expreſſing that 
they are of ſuch a value; yet no inſtance is produced where any 
indictment has been diſallowed in either caſe for a variance from 
theſe rules. And as to the firſt of them it is farther obſervable, 
that the (4) precedents in Crompton of indictments for ſtealing 
of horſes, and oxen, expreſsly alledge the horſe and ox ſtolen 
de bonis et catallis cujuſdam J. S. &c. Alſo an appeal of ſtealing 
ſheep in (e) Raſtal's entries expreſsly alledge them de bonis et 
catallis of the appellant. | 
And as to the ſecond of the rules above mentioned, it is 
obſervable that the ditections in the (/) regiſter concerning this 
matter, which ſeem to be the chief foundation of the ſaid rule 
are thus expreſſed, ** That in a writ of treſpaſs of immoveable 
„ chattels, the writ ſhall ſay, Tants de chatteux ad valentiam 
4% X. 8. But if it be brought of a moveable chattel, it ſhall 
« ſay precii X. S. and ad non valentiam.” Yet it appears by 
the regiſter itſelf that even in writs of treſpaſs concerning which 
theſe direftions are given, the worth of the things taken away 
is ſometimes omitted for the (g) whole, and ſometimes for (h) 
part. And it is ſaid to have been (i) adjudged, That ſuch writs 
are good notwithſtanding ſuch omiſſions, Alſo where things 
moveable and immoveable are mentioned together in the ſame 
writ, the worth of all of them together is ſometimes (+) ex- 
preſſed under the words ad valentiam, &c. And ſometimes the 
worth of moveable chattels, as that of () corn in a granary, 


&c. of (m) wine in a veſſel, and of (n) wool, is expreſſed under 
the words ad valentiam. : 
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C. 5. f. 496. 
(6) Dalt. e. 130, 
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(4) Cromp. 247, 
248. 
3 Raft, Ent. g 5. 


(g) Vide Regi- 
ſter 93. in the 
writ de warrena 
fugata, &c. and 
that de parco 
fracto, and 94.4. 
in the writ de 

eq uo et catallis 
arreſtatis, 94. b. 
in the writ de 
averiis impar- 
catis, &. and 
in that de ttanſ- 
greſſione facta 
uxori, &c. and 
96 b, in that de 
equo percuflo, 
and 99.4. ia that 
de ovibus fu- 
gRtis, &c, 

(5) Regiſt. 93. b. 
in the writ de 
clauſo fracto, are 
boribus ſuccifis, 


94. b. in the writ de domo frafta, &c, and in the writ de jumento, &c. fugatis, and in that de equis 

imparcatis, aud g5,b in that de palis, &c, and in that de piſcaria piſeata, &c, and in that de domo frata, 
&c. and 96. a, in that de ovibus tonſis, &c. and 96. b. in that de warrena fogats, &c. and 97. a, in 
de porcis ſugatis, &c. (i) Regiſter 97. Vide Cro. Ja. 130. 1 Sid. 39. 150. (kJ Regiſter 94. 2. in the 
writ de pilcaria piſcats, &c. and 95 b. in that de piſea' piſc ta, &c, and in that de domo tracta & e, 
and 96. de excluſis ſtagni. (1 Reg. 95. b. In the writ de bladis inundatis, &c. and 99. 2. in that ds 


clauſo fracto, &c, (m) Regiſter 9 5. b. in the writ de vino, &, (=) Regiſter 16. and in the writ de 
ovid us tonſis, &c. x 


From all which it ſeems to (e) appear, That the ſaid direc- (+) vide F. N. B. 
tions are not neceſſary to be obſerved even in writs of treſpaſs, = 1 
concerning the form whereof they ate expreſs!y given, and that 1 Sid. — 75 
it is not material whether the words ad valentianm : r precii are 131-15. 
uſed, or whether any value be ſet on the things taken away or 4 6. 183. 


Not. 
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(a)Q.Dyer 4.26, 
(5) See Dalton 
C, 131. 

Lamb, B. 4. 0. 5 · 
f. 496, 497+ 
2 Hale 183. 


ce) Sup. c. 23. 
l. $5, 56, 57+ 


/ 
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not. And if fo, why ſhould it be a greater fault not to obſerve 
the ſaid directions in indictments which are (a) not tied to the 
ſtrict forms of writs ? Therefore from the whole, it ſeems (5) 
queftionable, whether it be needful to ſet forth the value of the 
goods in an indictment of treſpaſs for any other purpoſe than to 
aggravate the fine, and whether it be neceſſary in an indictment 
of larceny for any other purpoſe than to ſhew that the crime 
amounts to grand larceny, and to aſcertain the goods, thereby 
the better to entitle the proſecutor to a (c) reſtitution (13). 


(13) The benefit of clergy is taken away by ſeveral ſtatutes, provided the larceny amounts to a 


certain value. It is therefore neceſſary now to ſtate the value of the things ſtolen purſuant to the 
words of the reſpeRive ſtatutes, , | 


(d) S. P. C. $0. 
- (e Sup. C. 23. 
1. 87. 
1 Bulſtrode 
203» 
Ia burglary the 
hour is uſually 
mentioned, in 
order to ſhew 
that the oſtence 
was committed 
in the night=- 
time, 


8. P:C. gs. 
| 21 B. Va 


Dalton c. 131. 
F. India, 28. 
Dyer 164. 
Summary 206, 
2 H. 5. 8. 

1. F. Cor. 45. 
« Attach, 1. 
B. Return de 
Brief 97. 

3 H. 7. 11. 
(5) Dyer 164. 
Vide F. Return 
de Viſe. 32. 
Dyer 69. 

10 Edw. 4. 15. 
Qu. 5 H. 7. 17, 
18 


(i) Vet the con- 
traty is adjndged 
a Buifſt, 208. 
C. Jac, 345. 


{*) Dyer 164. 


As to the fourth point, viz. In what manner the body of an 
indictment at common law muſt ſet forth the circumſtances of 
time and place; I ſhall endeavour to ſhew,—How it ought to 
ſet forth the circumſtance of time ;—and, How that of place, 


Sec. 76. And firſt as to the circumſtance of time, I find 


it no where holden, That it is neceſſary to mention the hour in 


an indictment. But on the contrary, it is ſaid, (4) That if 
there be any neceſſity for it in an appeal, which yet is (e) que» 
ſtionable, it is from the ſtatute of Glouceſter, and not from the 

common law, and therefore I ſhall take it for granted, That it 
is not neceſſarily required in an indictment; fince it is certain, 
That there is no ſtatute that makes it ſo, and the common law 


| ſeems to have required no greater certainty in an indiment 


than in an appeal, 


Sect. 77. But it is laid down as an undoubted principle in 
all the books (/) that treat of this matter, That no indictment 
whatſoever can be good, without preciſely ſhewing a certain 
year and day of the material facts alledged in it. Alſo it hath 
been (g) adjudged, That the ſheriff's return of a reſcous, with- 
out ſhewing the year and day, is inſufficient becauſe ſuch a re- 
turn is in lieu of an indictment. Allo it is taken for granted 
in (5) Dyer, That an indiment of reſcous is not good, with- 
out expreſsly ſhewing the day and year both of the arreſt, and 
and alſo of the reſcous, and that the time of the latter is not 
ſufficiently ſhewn, by (i) ſhewing that of the former, And 
where an indictment of reſcous ſet forth, That J. S. committed 


' ſuch a felony ſuch a day, and year, and place, per quod A. B. 


prædictum J. S. cepit et arreſtivit, et in ſalua cuſtodia ſua adlunc 
et ibidem eundem J. S. habuit et cuſtodivit, it is made a (/ gquære, 
Whether the indid ment be not inſufficient, becauſe no time of 
the arreſt is alledged in the ſame ſentence with it ; and it is 
doubtful whether the time of the cuſtody which is alledged in 
the next ſentence, by force of the copulative be applied alſo to 
the arreſt or not, and Dyer ſeems rather to incline to the 
contrary opinion, ; 

However, 
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However, it is certain, That if an indictment lay, the offence (a) Sup. e. 23. 
on an (a) uncertain or impoſſible day, as where it Jays it on a _ 
% future day, or lays one and the ſame offence at (e different Rex , Fre 
days, or lays it on ſuch a day, which makes the indictment (d) P. & E. 316. * 
repugnant to itſelf, it is void. Alſo it hath been adjudged, 0 ny 263. 
That no (e) defect of this kind can be helped by the verdict. (4 Sup, L 64. 
Alſo it is ſaid, That an indidment of death laying an aſſault ard e. 23. f. 83. 
at a certain time and place, is (f) not ſufficient without repeat- 72 R. Abe 
ing the time and place in the clauſe of the ſtroke, and the like 551, * 
rule ſeems a!ſo to hold as to indictments of other felonjes, in 7 Sup, e. 23. 
which reſpect ſuch indictments differ from indictments of treſ- — 0 
paſs, Alſo it is (g) certain, That an indid ment of death ought 120. — 
as well to ſet forth the year and day of the death as of the 5 H. 7. 7, 18. 
ſtroke, that it may appear that the party died within the year dg 015 
and day, But theſe matters having been more fully conſidered (j Sup, e. 23. 
in the chapter of appeals, I ſhall refer the reader thither for the { 90. 
better underſtanding of them. | 
| (5) Dyer 28. 
Se. 78. It ſeems to be (h) generally agreed, That the 2 Hale 178, 
words adtunc et ibidem (i) in the ſubſequent clauſes of an in- — 725 
dictment, are of the ſame effect as if the year and day mentioned * + a 
in the former part of it had been expreſsly repeated. Alſo it Qu Dyer 264. 
hath been (i) adjudged, That an inditment laying the offence 7 7M: 6 39- 
on the "Thurſday after the day of Pentecoſt in ſuch a year is Plowden = 
good, And from the like ground it ſeems to follow, That an (#) Lamb. B. 4, 
indictment laying it on the (4) Utas of Eaſter, &c. which ſhall 7 
be taken for the very eighth day after the feaſt, or on the tenth of e. 5. f. 491. * 
March (I) laſt (if it may be aſcertained by the ſtyle of the ſeſ- (x) If omitted, 


ſions before which the indictment was taken), is as good as if 8 
it had ſhewn the day and year by expreſsly naming ſuch a day Strange got, 


of ſuch a month, &c, 


$S:8. 79. And where an indictment charges a man with a ( B. 1. c. 10. 


bare omiſſion, as the not ſcouring ſuch a ditch, &c. it is (n) 145 
ſaid, T hat it needs not ſhew any time, (m) 1g — 


Seel. 80. It is moſt (n) regular to ſet forth the year by 05 80p. e. 41. 
ſhewing the year of the king, yet this may be diſpenſed with f 90. 

for ſpecial reaſons, if the very year be otherwiſe ſufficiently ex- —— — 
preſſed, for that only is material. And therefore in the (o) (s) Kelyng 1. 
calc of the regicides no year of any king was laid for the king's Burrows 190 fZ 
murder, but the compaſſing of his deach was laid in the twenty- 

fourth year of King Charles the Firſt, and the murder was laid 

on the thirtieth day eju/dem menſis Fanuarii, becauſe if the reign 

of eithet king had been expreſied, it might have cauſed a diſ- 


pute whether that or the other would have been more proper, 


ect. 81. It is (p) agreed, That a miſtake in not laying an 2 a 1 08 
ofence on the very ſame day on which it is afterwards proved 1106 -+—_— 
on the trial, is not material upon evidence. 2 Hale 45. 

| Set. 
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- Se, 82. If an indictment charge a man with having done 

ſuch a nuſance ſuch a day and year, &c. and on divers other 

2 days, it is void (a) only as to the facts on thoſe days which are 

"+74 uncertainly alledged, and effectual for the nuſance on the day 

ſpecified, But if it charge a man generally with ſeveral offences 

at ſeveral times, without laying any one of them on a certain 

(8) Shover 3®9. day, (6) as with extorting divers ſums of divers ſubjects for a 

| paſſage over ſuch a ferry, &c, between ſuch a day and ſuch a 

Gas day, it hath been adjudged, That it is wholly void (14). Vet it 

ſon, ad Trin. 13 bath been ſolemnly reſolved, That a conviction of (c) deer- 

Anne, 10 Moc, ſtealing, ſetting forth the offence between the eighth and 
248. 301. twelfth of July, &c. is ſufficient. 

(14) Becauſe every extortion is a ſeparate and diſtinct offence, requiring a ſeparate and 6iflinft pu- 

niſhment in proportion to the enormity of ity and if accumulated under a general charge, inſteac of 


being ſingly and certainly laid, it is impoſſible for the court to adapt the puniſhment to the meaſure of 
the crime, 4 Mod. 103. Sed vide Cro, Jac. 611, 1 Keble 357. 


(d) 25 Ed. 3. Seft, 83. As to the ſecond particular, viz. How an indict- 


- 1 Sug. ment at common law muſt ſhew the place where the offence 

geſtion ).. was done. It ſeems agreed by all the (d) books, That no in- 

1 dictment can be good without expressly ſhewing ſome place 
ale 180. 


Kielwood os, wherein the offence was committed; which mult (e) appear to 
3 Bold. 124. have been within the juriſdiction of the court in which the in- 
See the books dictment is taken, and muſt alſo be alledged in ſuch a manner 


—_ rf pl as is perfectly free from all repugnance and inconſiſtency, 
(e.) Vide Keil. For if one and the ſame offence be laid at two (g) different 


33: bg. . places, or at the town of B. (h) aforeſaid, where no ſuch town 
(f) Sup. f. 62, was mentioned before ; or if in an indiftment of murder, the 
77. & c. 23. ſtroke be laid at A. and the death at B. and then it is (i) con- 
4%, cluded that the defendant fic felonick murdravit the perſon de- 
2 Gro, Car-. ceaſed at A. the indictment is void. And ſo it is alſo, if it do 
465. (4) not lay a place both of the ſtroke and death; or if the place 
— g % or places ſo alledged, be not ſuch from whence a (/) viſne may 
$44 $9. = come. Yet it hath been adjudged, That a fact laid in a pariſh 
(k) Sup. c 23. of London, with ſame other addition, as in the pariſh of St. 


1. 92» (m) Michael in Woodſtreet, London, or in the pariſh of St. (v 
Het. 35. 118 P ; 

179 35 , Lawrence Jury, is good, without ſhewing the ward in which 
Dyer 68, the pariſh lies (15). But theſe matters having been more fully 


(1) Sup. ©. 23+ treated of in the (o) chapter of appeals, and alſo in the foregoing 
(m) . 66, part of this (p) chapter, relating to the certainty of the time of 
Con, C. Els, the offence, I ſhall refer the reader thither, for the fuller con- 


235. ſideration of them. 
Ups c. 23. l. 92. F 
(n) 7H.6. 36. Vide Rex v. White, Burrow 333, (e) C. 23. ſ. 88, 89. 91, 92. and 93. 
(e) Sup, ſ. 76, 77, 78. (15) If there be two vills in a pariſh, the indictment need not ſbew in 
which of them the defendant lives, Sayer 119. Vice alſo Burrow 337. 


Sef, 84. It ſeems, that there is no need in an indictment 
on a ſtatute, ſetting forth the deſcription which brings the de- 
teadent within the purview of it, to ſet forth any place 2 

t 


* 
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thoſe things happened, which brought him within ſuch deſcrip- 70 Pop. Dh 
. 


tions; and therefore where a ſtatute makes it high'treaſon for B. 1c. 27. £. - 

a perſon born within the realm, and in popiſh orders, to come 13) oe 
into, or remain in the kingdom, &c. there is no need in an (a) f. 4, ac, A 
indictment on ſuch ſtatute to ſhew in what place the defendant .. gr. 

was born or ordained.” Alſo it ſeems to be (6) agreed, That a S | 
miſtake of the place in which an offence is laid, will not be ma- Summary 264. 
terial upon the evidence on not guilty pleaded, if the fact de Strange 44, 


proved at ſome other place in the ſame county. 3 . an 4398 | 


Foſter 7, I Burrow 333. 


But if there be no ſuch place in a county as that where- 

in an offence is laid in an appeal or indictment, all proceſs on 

ſuch indictment or appeal is made void by the ſtatute of 7 Hen, 

5. and 9 Hen, 5. c. 1. and 18 Hen. 6. c. 12, by the laſt of 

which ſtatutes it is recited, ** That in the parliament holden 
in the ninth year of Hen. 5. it was ordained, For that many 

«© people of malice cauſe often the king's liege people to be ap- 

„e pealed or indicted in diverſe counties of treaſons or of ſe- 

e lonies, ſuppoſing by the ſaid indictments or appeals, that the 

& ſaid treaſons or felonies were done in a certain place in ſuch 

© a county, &c, where no ſuch place is in the ſame county, 

« that the proceſs of the ſame ſhall be void; and that the in- 

© dictors, procurators and conſpirators ſhall be puniſhed 

© fine, &c. by the diſcretion of the juſtices, and alſo liable to 

te writs of conſpiracy, and by the preſent ſtatute the above te- 

6 cited ſtatute is made perpetual.” 

Seck. 8 5. It is obſervable, That the ſtatute made in the 

ninth year of Henry the fifth herein referred to, ſeems to be 

wholly omitted by Keble and Pulton, who have no other ſtatute 

concerning this matter made in the ninth year of Henry the 

Fifth excepting the firſt, which only confirms a ſtatute made in 

the ſeventh year of the ſame king concerning appeals and in- 

dictments; and there is no other ſtatute whatſoever in the 

ſeventh (c) year of that king mentioned in Keble or Pulton, (c) Qu. vide 

but only one which requires the juſtices before the award of 9 Hin 5: e. 4. 

any exigent to inquire by inqueſt of office, Whether there be 3 

any ſuch place in the county as that wherein an offence is laid 

in an appeal or indictment, But this ſtatute ſeems only to ex- 

tend to the county of Lancaſter, for it is directed to the chan- 

cellor of that county, and recites, That perſons had been in- 

dicted and appealed in places falſly alleged in the- ſaid county,“ 

and in the enacting part ſpeaks only of juſlices who had power J Wingate? 

to determine felonies in the ſaid county, and in the latter ex- — 

preſsly commands the ſaid chancellor to cauſe it to be proclaim- che fatutes un- 

ed in the ſame county, but mentions no other. — all — -_ r 

which I ſee not how it can extend to any other county, and yet (% Kad. Sta. 4 
Wingate — his (d) 8 makes it equally extend to all —— 
rounties. However, (e) Raſtal in his collection of IND 

e e 
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'a)Lamb.4, to have ſet down the very ſtatute which is referred to by the 
b. 5. f.493- above recited ſtatute of 18 Hen, 6. c. 12. and this is certainly 
158 B. 115. (a) ſtill in force. ne | 


Au law pto- As to the fifth point, viz. Where the body of an inditment 

debe may be vitiated by falſe or improper Latin, or the uſe of Engliſh 

Enc'ith topgve, inflead of Latin z I ſhall endeavour to ſhew,—Where falſe 

Vide infra 1.88, Latin will vitiate an indictment.— Where a word which is not 
Latin. Where ſuch faults are holpen by an Anglicꝭ. 

MS © iy $24. 86. As to the firſt of theſe particulars, it ſeems to 
(b) 5 Coke 121. be holden generally in ſome (b) books, That no falſe Latin will 
Cro, Ca. 465. vitiate an indictment; and it ſeems to be holden by my Lord 
le) 5 Coke 121, (e) Coke, That an indictment ſhall not be quaſhed for any falſe 
Vide Cro. El. concord between the ſubſtantive and adjective, as prefate reg, 
* 169. or præfato reginz, becauſe though the expreſſions be incon 

ous, yet they are Latin and ſignificant, Neither do I find this 
opinion denied by any other authority, and therefore I leave 
| it to be conſidered, Whether it may not ftill be maintained, 
(Vide Cro, Eſpecially (4) conſidering, That the ſenſe appears as fully, 
El, 108. clearly and expreſsly from ſuch Latin as if it had been never fo 
| properly expreſſed, And it ſeems alſo, That the like reafon 
(+) Yelv. 27,28, may be given for the caſe in (e) Yelverton, wherein an indict- 
| ment of forcible entry, finding that the defendant unum meſua- 
gium ingreſſum fecit, without adding the word in before meſua - 
? was adjudged good; but it is ſaid in the book, That 
this is not falſe, though it be not fine Latin; by which it 
ſeems to be implied, That if it had been falſe Latin, it might 
have vitiated the indictment. | 
However, it ſeems to be ſettled at this day, That an indiQ- 
ment againſt two or more, laying the fact charged againſt them 
in the fingular number, is inſufficient; as, where it finds, That 
(f)Rexv. A, and B. inſultum (/) fecit. The reaſon whereof perhaps may 
N de this, That it appears ſomewhat doubtful upon the face of 
Hil, 3 Geo. 1. _— | : / po 
2 Keblegr, the indictment whether the jurors intended to charge more 
Vie Cro. Car. than one, becauſe the fact is laid in the fingular number, 
ate} [ho „ Which it ſeems abſurd to apply to more than one, and therefore 
(z)Cro.Car.z89, the indictment is inſufficient for its uncertainty, As to (4) 
Fulwood's cafe, wherein Croke reports the contrary to have 
been reſolved, it is certain, That the verb in the record is in 
8 the plural number. And as to the (5) cafes wherein faults of 
nr wg "I this kind have been amended in original writs, as teneat con- 
C Jac, 306 369. ventionem for teneant, and ſuch like; it may be anſwered, That 
(i) Salk. 52. 52. thoſe amendations were made by virtue of the ſtatutes of (i) 
6 Modern 268. . 222 
amendments, which extend not to criminal proceedings. 
(k) 2 Bulſt. 35. as to the caſe in (4 Bulſtrode's Reports, wherein it is ſaid to 
have been reſolved, That an indidtment of felony againſt moie 
than one in'the ſingular namber was amended, and thereupon 
the defendants were adjudged to be hanged ; it may be anſwer- 


ed, That it doth not appear in what part of the indictment the 
| | ſingular 


. 
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noular- number was put for the plural; neither is the ſaid ro- 
— in whatſoever ſenſe it be taken, reconcilable with the 
later authorities, as ſhall be more fully ſhewn under the twelfth 
point, 5 | | 

But it is ſaid Ca), That a fault of this kind is made by (2) » Keble o£ 
the grand jury's 2. the indictment billa vera 2 of 2 C. Can, 44 
the defendants only; the reaſon. whereof perhaps may be this, * 4 
That the uncertainty of the indictment is ſupplied by ſuch an houſe, Cowper 
indorſement. But this ſeems contrary to the authorities, re- J35: where bite 
Jating to this matter, cited in the ſecond ſection. Alſo it hath gorſed as to one 
been adjudged (5), That where a bill of indictment Jays the dfind count 
fact in the plural number againſt two, and it is found billa vere 4 Swat — 
as to one of them only, it is good; and yet the verb in the tothe ref, and 
plural number in the record muſt, after ſuch a finding, be ap- bed good, 
plied only to one perſon ; but to this it may be anſwered, That 
there is no uncertainty either in the bill or indorſement. Alſo (<c/ 1 Sid, arg, 
it hath been adjudged (e), That the word ſolver inſtead of ſelvat, 1 Stang, 50 


g Stran 
is not fatal in a judgment; but that a new one ſhall be given. Bur, K. B. 25, 


Sect. 87. As to the ſecond particular, viz. Where the uſe 

of a word which is not Latin will vitiate an indictment. it | 
ſeems generally agreed (d), That an indiftment wholly in (% C-Eliz. 85, 
Engliſh is void, which ſeems to depend upon the ſtatute of (Je. pie. 097+ 
36 Edw. 3. c. 15. By which it is enacted, That all pleas Hutt. 56. Sed 
«© which be pleaded in any of the king's courts ſhall be entered de Covyer 

4 and enrolled in Latin.” And from hence it ſeems clearly to 

follow, That if any material part either of the body or caption 

of an indictment be expreſſed in a word which is not Latin, as Hd. Elia. 135 
by the word (e) erectaverunt, inſtead of erexerunt, or (/) brachia (4) 1 Sia. 173. 4 
ſua dextra, inſtead of brachio, or (g) præſantant exiſtit inſtead Salkeld 370, 
of præſentat, the indictment is inſufficient (except in ſome — — 
ſpecial caſes herein after ſet forth) ; for no one can ſay, that the Doug. 194. 
bare giving a Latin termination to a word unknown in that 55) f coke x 
language, can make it become Latin: and if the want of one 2 Bulſt. 33. _ 
material word may be ſupplied, why not the want of two, and 8.8 
ſoon? It hath indeed been (5) holden, That a fault of this 1 
kind, as imaginavit for imaginatus g, ave for avie, is amend- (3) r Lev. 2, 8. 
able in an original writ, which yet is denied by others, if it be $ Coke 45: 

in a (i) ſubſtantial part, However, it ſeems certain, That ſuch {k 9 
amendment muſt depend upon the ſtatutes of amendments, 25 53, 
which extend (+) not to criminal proceedings. | ry 
| Alfoitſeems, That it is no leſs a fault to make uſe of a word 36. . 
which is proper Latin in another ſenſe, whether entirely dif- () , Bols. 10g. 
ferent, or of a much larger extent, than that in which it is uſed, (=) Noy $5. 
as of the word (2) collis for colli, or (n) mala ars for veneficium, Jener 144+ 


Alſo it ſeems agreed, That an abbreviation not juſtified by ( J fl 1 


legal uſage, as (») due without a daſh, for domino (e) R. Rs. (e 1 Salk, 140, 
*®Z 2 ſor 


* 
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for regni regis ; or the expreſſion of a number of figures that 
(0) Satkeld 195. are not (a) Roman, is equally. fatal as it would have been 
2 Sid. 40- wholly to have omitted what you endeavour in ſuch manner to 
g. expreſs, Alſo it hath been (4) adjudged, That an inqui- 
x Modern 78. fition finding that J. S. ſeipſum emer ſit, &c. is inſufficient ; be- 
(5) 4 Liv. 140. cauſe emergo doth not fignify to put 'in:o, but riſe out of the 
Bee Cz, water. (c) Alſo it is ſaid, That an indiftment bas been quaſh- 
(c) 1 Sid. 240, ed for the words pace regia, inſtead of pace regis ; but it appears 
| not what was the nature of the indiAtment, nor in what part of it 
theſe words are uſed, and therefore I wonld ſuppoſe it to have 
been in ſuch part of ſome indictment wherein thoſe expreſſions 
are-ſo material that they cannot be rejected as ſurplus and im- 
material; for it ſeems to be a ſettled rule, That nothing which 
may be ſo rejcted ſhall vitiate an indictment; as where the year 
' (4) n Salk, 195. of the Lord is written in common (4) figures, but the year of 
x Modern 78. the king is well expreſſed, or where an indictment is ſaid to be 
(2) C. Es. 108, taken before J. S. and J. N. (e) dus jufitciariis, &. Allo it 
i | ſeems, That the uſe of a word which is not proper Latin, as 
(f) 2 Jon. 59» (/) centrafacere, for counterfeiting, may be made good by 
pc precedents. And there can be no doubt but that (g) terms of 

ſz)DvIr. c. 131. * : SE | I 
10 Coke 133. Art, Which are neceſſary in all indictments, as fehinia, murdrun, 
burglaria, and ſuch like, are good, though they be not good 
claſſical Latin; for they are of ſuch a complex and peculiar 
fignification as no proper Latin word will come up to. Alſo 
(b)aLevinz 221. it hath been (Y) adjudged, That a literal tranſlation of a ſtatute 
into Latin is ſufficient, if intelligible, let it be never fo inele- 
gant, as where it (ets forth that the defendant ſuper caput 
ſuum preprium did forge, meaning, That he did it of his own 

head. | 


The word indicari inftead of indifari ; and difrifionem inflead of d'irufionem, have been thought 
fatal, Parker's Caſe, Hutton 56. So alſo auftrialia, as a deſcription of the South Sea Company, inftead 
of aufiralia, has been adjudged fatal. Strange 787. Ld Raym. 1515, But in the caſe of the king 
and Beach Loxp MAnsF1zLiD ſaid, that the court had looked inte all the caſes upon the ſubj-Q, 
and that the true diſtigetion is, even in the caſe of a variance, that where the omiſſion or addition of a 
letter does not change the word ſo as to make it anotber word, it is not material, Cowper 130. 
Douglas 194. Vide alſo note, page 616, ſect. 36. | 


2 Hale 169. $284, 88, As to the third particular, viz. What faults of 
| this kind are holpen by an Anglice, It ſeems to be holden 
generally in ſome books, That the uſe of a word which is 
either not Latin at all, or not Latin in the ſenſe in which it is 
| bart 1 uſed, may in many caſes be holpen by an Anglice, as (i) crec- 
3 — ng — taverunt, Anglict did erect; (k) retes, Ang lic nets; ( pellices, An- 
ſeems contrary, glice ſxins; ollis (m]) æriis, Anglict braſs pots. But to this it may be 
. (!) n Sid. 318. anſwered, That as to the three firſt of theſe inſtances, what is ſaid 
I — concerning this matter is only ſpoken of by the bye, and did 
not come into judgment; and as to the laſt of them it _ 
| | | | 18 


% 
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ſaid, That it doth not concern a criminal proceeding, but a 
civil action, and that after a verdict; And if the purport of it be, 
that an Aug lic helps the uſe of a word that is not Latin in an 
action of trover, though damage be expreſsly given for it, 
it is contradicted by many other expreſs (a) reſolutions. in 
which it ſeems to have been takes as a ſettled rule, That 
where damages are expreſsly given for a thing expreſſed. by a 
word that is not Latin, it is no way helped by an Anglia. Alſo 
it hath been (5) adjudged, That an indictment for taking 
eto difcas, Anglich diſhes, is inſufficient ; and this is agreeable 
to what is laid down as a ſettled rule in many (c) books, viz. 
That where there is a proper Latia word for the thing intended 
to be expreſſed, no Anglice will help an improper one, as it will 
do where there is (d) no proper Latin word, becauſe in ſuch a 
caſe there is ſuch a neceſſity either to uſe a feigned one or none 
at all. Alſo it hath been adjudged, That where there is a proper 
Latin word, an Anglice cannot make good uſe of any other 
either in a more (e) ſpecial or (f) extenſive ſignification than the 
Latin language will bear, as to make the words (g) malas artes 
fignify witchcraft, or (Y) ri/cus, a box full of linen, or (i) ful- 
crum tecti, a field bed with a teſter and curtains; in which 
caſes the judges will take (4) no manner of no'ice of what 
yu under the Angl:& beyond the ſtrict ſignification of the 
tin, 


{i) 10 Co. 130. 132, 133. (i) Cray Jac. 664, 665. a ROI. 254,255, xo Coke 


+ But it is recited by 4 Geo. 2. c. 26. 8 That many and 
«« preat milchiefs do frequently happen to the ſubjects of this 
** kingdom from the proceedings in courts of juſtice being in 
% an wiknown language, &c. &c. And it is therefore enacted, 
„That all proceedings whatſoever in any courts of juſtice in 
„England, and in the court of exchequer in Scotland, and b 
« 6 Geo. 2. c. 14. ſ. 5. in Wales and Berwick upon Tweed. 
„ which concern the law and adminiſtration of juſtice, ſhell 
« be in the Engliſh tongue and Janguage only, and not in 
„Latin or French, or any other tongue or language whatſo- 
erer, and ſhall be written in ſuch a common legible hand 
« and character, as the aRs of parliament are uſually ingroſſ- 
«ed in, &c. and in words at length, and not abbreviated, 
« and all perſons offending againſt this act ſhall forfeit fitty 
* pounds to any perſon who ſhall ſue for the ſame. But by» 
6 Geo. 2 c. 14. . 5. their proceedings may be written or 
printed in the like way of exprelſing numbers by figures, 
as have been commonly uſed, and with ſuch abbreviations 
as are now commonly uſed in the Engliſh language, nor 
* ſhall the penalty aforeſaid be extended to the expreſſing the 
** proper or known names of writs or other proceſs or tech- 
s nical words in the ſame language as hath been commonly 
* uſed, Nor ſhall this act extend to the certifying proceed. 


2 3 „ ings 


842 


* 


(a) 1 Lev, 99. 
020, 204. 

1 Sid. 98. 318. 
Raymond 5. 

3 Lev, 336. 6 
10 Co. 130. 193, 
(5) Keble 979. 
(©) Noy 85. 
Latch 186. 
March 16, 60. 

1 Jones 144. 
10 Coke 133- 
Vide 1 Lev. 206 
1 Sid. 318. 
Yelverion 68 
(4) Coke 131. 
Noy 88. 

Lach 156, 
March 16. 

x Sid. 812. 

1 os 144. 

( e) Noy $5, 

1 Sid 60. 87. 
7 Cro. Jac, 664. 


5 
( Noy 85. 
Latch 156. 
1 Jones 144. 
(+) Cro, Jac, 
664, 665. 
2 Roll, 254, 
255 
130. 132, 433+ 


Vide obſerva- 


ti ns upon theſe + 


ſtatutes 3 Comm, 
322. 
Barnardiſton, 
K. B. 177. 261, 
268. 298. 271, 


334. 336 
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e ings in the court of admiralty; nor by 6 Geo. 2. e. 6. ta 
* the court of receipt of exchequer in Scotland.” 


(a) Rexv. Dix- Si. 89. As to the fixth point, vis. Where the offence 
| eo & vx. dj. T. indicted may be laid jointly, and where ſeverally; and where 
—— 335. both jointly and ſeverally; and where the offences of ſeveral 
2 Hale 274 perſons may be laid in one indilment. It ſeems certain at 
* this day, That notwithſtanding the offence of ſeveral perſons 
1b. Me cannot but in all caſes be ſeveral becauſe the offence of one 
(c) Vent. 302. man cannot be the offence of another, but every one muſt 
(4) Salkels 383. anſwer ſeverally for his own crime ; yet if it wholly ariſe from 
— any ſuch joint a, which in itſelf is criminal, without any re- 
Tr. 2 Geo. 1. gard to any particular perſonal default of the defendant, as the 
=> my” 0-4 Joint (a) keeping ofa gaming-houſe, or the () unlawful hunting 

ns, adj, M, and carrying away of a deer, or (c) maintenance, or (ad) extor- 
| 3 Geo, 1. tion, &c. The indictment or information may either charge 
(2) Pex: 20 the defendants jointly and ſeverally, as thus: guod (e) cuſlodiue- 
1 n=, runt, & uterq; corum cuſtedivit ; or, qued (f) aſportaverunt, & 
Bent & White, eorum uterg ; aſportavit; or may charge them jointly only, 
C. Car. 380, withont charging them (g) ſeverally, becauſe it ſufficiently ap- 
381. pears from the conſtruction of law, That if they joined in ſuch 


2 R. Abr. 707. act, they could but be each of them guilty; and from heuce it 


r -_ follows, That on ſuch indictment or information (5) ſome of 
Palm, S 4 363. the defendants may be acquitted, and others convicted; for the 


(6) 2R. abe. law looks on the charge as ſeveral againſt each, though the 
r & White, Words of it purport only a joint charge againſt all. 
4 Will. 3. 10 Modern 63. Foſter 329. | 


But where the offence indided doth not wholly ariſe from 
6% a k. Abe. the joint act of all the defendants, but from ſuch act joined 
© Modern 180, with ſome perſonal and particular defect or omiſſion of each 
® Hale 134. defendant, without which it would be no offence ; as the fol - 
8 lowing a joint trade without having ſerved a ſeven years ap- 
Strange 623. prenticeſhip required by the ſtatute, in which caſe it muſt be 


_ Cal. _—_ the particular defect of each trader which muſt make him 
Barnard K. B. guilty, and one bf tiem may offend againſt the ſtatute, and 


86. See allo the others not, the indictment or information (i) muſt charge 


—— 930. : them ſeverally and not jointly ; for it is abſurd to charge them 
But 1 jointly, becauſe the offence of each deſendant ariſes from a de- 


is {io not to be ſect peculiar to himſelf. And for the like reaſon a joint in- 


=. 3 dictment againſt ſeveral, for not (+) repairing the ftreet before 


Burr, 984 81. their houſes, hath been quaſhed (15). 


(15) Several defendants cannot be joined in one indiAment for perjury; ſor perjury is a ſeparate 
act in each ; and one may be deſirous to have a certiorari, and the other not z and the jury on the - 
trial of all my apply evidence to all that is but evidence againſt one. Strange 921.80 alſo in 
Rex v. Clendon, and others, where two were joined inthe ſame indictment for an aſſault, the court held 
they were diſtin offences. Strange 370. Ld Raymond 1572, Bar, K. B. 337. 2 Seſſ. Cal. 24+ 
But in the caſe Rex v. Benfield and Saunders, E. 33 Geo. 2. on an information againſt both for 
the ſame libel, it was held good; and the caſe of the king v. Clendon, held not to be law; for 
cannot the king call a man to account becauſe he broke two heads inficad of one? Ld Mansfield. 


a But 
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ſaid to 


But I do not find it ſettled in what caſes ſeveral offences of 
ſeveral perſons may be joined in one indictment; for in ſome 
(a) books indictments againſt ſeveral for ſeveral offences, as fora 
recuſancy, (5) following a trade without having ſervedan appren- 
ticeſhip, not (c) repairing the ſtreets, &. are mentioned with» 
out any exception on this account. And it is holden, That 
one indictment againſt two juſtices for not (4) inquiring of a riot, 
and an indid ment againſt two perſons for ſpeaking of the ſame (e) 
words, may be maintained; and yet it is (/) agreed, that one 
action lies not againſt ſeveral for the ſame words, Alſo in 
(e) Rolle's reports an indictment againſt ſeveral for having in- 
mates in their houſes is ſaid to have been quaſhed; becauſe it 
was but one joint indictment againſt them all, whereas there 
ought to have been ſeveral indictments againſt them. Alſo in 
the ſixth (Y) Modern reports, an indictment againſt ſeveral for 
the neglect of a day of faſting appointed by proclamation, is 

3 been quaſhed for the like reaſon, And this is cer- 
tainly the moſt agreeable to the rule of bringing actions upon 
penal ſtatutes, wherein ſeveral offences ſhall not be joined, ex- 
cept it be in reſpect of ſome one thing to which all of them 
have a relation; as where ſeveral (i) join in a ſuit in the (#) 


admiralty for a contract on land, or in precuring or giving an 


untrue verdict, or are privy to one another (/) in mainte- 
nance of the ſame cauſe, LO 

Seer. 9o. As to the ſeventh point, viz. Whether the words 
vi & armit be in any caſe neceſſary in the body of an indict- 
ment at common law. It is taken for granted in ſome ( 
books, That they were neceſſary at common law in all indict- 


ments for offences which amount to an actual diſturbance of fa 


the peace, as reſcouſes and aſſaults, and ſuch like; yet I do (n) 
not find it ow That they were ever neceſlary in ſuch in- 


dictments, wherein it would ſeem abſurd to put them in, as in 


indictments for (o) conſpiracies, (y, cheats, flanders, eſcapes, 
and ſuch like; or (9) nuſances committed in a man's own 
ground, | 

10 Pop. 206, 


However, there can be no doubt but that the omiſſion of 
them in inditments of this kind, is made good by the ſtatute 
of 37 Hen. 8. c. 8. by which it is recited, «+ That in all in- 
dictments of felony and treſpaſs, and divers others, it was 
common to uſe the words vi & armis, and in divers of them 
to declare the manner of the force and arms, that is to ſay, 
vi & armit, videlicet, baculis, cultellis, arcubus & ſagittis, or 
other ſuch like words; where in truth the parties indiqed 
had no ſuch weapons at the time of the offence, yet for lack 
of ſuch words the ſaid indictments were taken as void, and 


had been avoided by writ of error or plea, &c.” and there- 


upon it is enated, 4 That theſe words vi & armiz, videlicety 
424 « cum 


343 

(4) 1 Lecn. 441. 
(5) 2 R. Abr.$1, 

alkeld 38a. 
x Ventris 302. 
(<) 2 R, Ab. 81. 
(e) Style 312. 
2 C. Jac, 647» 
1R. Abr. 781. 
Palmer 313. 
1 Bulft. 15. 

) 2 Roll 164. 
Strange 623, 
870. 2 
2 Ld 27. 1 . 
2 Seſ. Caf, = 


1 , 
— K. B. 80. 


37. 
ed vide Butt. 


985. 
(i) B. Join. in 
action, 5. 47. 
100. 108. 

F. N. B. 271, 
F. Dec. tant, I's 
4. 6. 8, 9. 

(4) Qu. Dyer 


1 b. Maint. 26, 


85 C. Jac. 473+ 


Skinner 426, 
2 Hale 187. 
2 Lev. 221, 
See the books 
cited in the next 
* Qu, ſup. c. 
23. oh ep | 
(a) Yet 

7 2 8 
0) 1 » 12 
126, un 
Dalton c. 137. 
(p) Keb. 562 
Dalton c. 131. 
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de cum baculis, cultellis, arcubus & ſagittis, or other ſuch like, 
<« ſhall not of neceſſity be put in any indictment or inquiſi- 
tion: Nor ſhall the parties indicted have any advantage by 
& writ of error or plea or otherwiſe, to avoid any ſuch indi. 
© ment or inquiſition for the want of theſe or the like words: 
$* But that the ſame inquiſitions and indiaments, and every of 
« them, lacking the ſaid words, or any of them, ſhall be ad. 
6 judged as effectual to all intents, conſtructions and purpoſes, 
& as the ſame inquiſitions and indictments having the ſame 


„ words in them,” | 


(a) 8. p. © 94. 
2a Levinz. 221. 
xz Siderfin 140. 
1 Bulſtrode 205, 
1 Levinz 126. 
x Keble 101. 
2 Kebie 154 
Vide Pop 206. 
C. Ca. 377, 378. 
(160 Io anindift- 
ment for a riot 
the words vi et 
armis are im- 
plied in the 
words riotoſe 
ceſſerunt, ſrege- 
runt, et proſtrave- 
vun. 
Strange 834. 
Bar. K. B. 138. 
2 Seſſ. Caſ. 13. 
Cro. Car. 345. 
472. 
Styles 13. 
3 Peere Will. 


464. 

(#JC. Jac. 345. 

2 Bulſt. 208. 

2 Hale 117. 

* B. 1. c. 64. 
ct. 44. 

Valt. Co 131. 


(s) 2 Lev. 221. 


(e) e. Jac. 4723 
9% _. 

V1oe C. Jac, 
345. 

4 Bulſt. 208. 
Dalton c. 131. 
Lamb. B. 4. , 


6:0, 502, Jog. 


Se. 91. But notwithſtanding this ſtatute ſeems be ſo ex- 
preſs as to all indictments, yet it is (a) holden in many books, 
That indictments of treſpaſs, and ſuch like, are ſtill inſuf- 
ficient without the words vi & armis (16); and many indictments 
have accordingly been quaſhed for want oß them, where they 
are not implied in ſome others, as (/ reſcuſſit, or (c) manu ferti, 
&c. But it ſeems difficult to aſhyn any reaſon for theſe opi- 
nicns, unleſs it be, That becaule the cnacting part of the ſtatute 
ſays, That the words ** vi & arm's, uaelicet, cum baculis, tul- 


&« ellis, &c.” are not neceſſaty, &c. the meaning was only to 


take away the neceſſity of thoſe ſuperfluous words bacui's & 
cultelis, &c. but not of the words vi & armis, where they ate 
proper and pertinent. But to this it may be anſwered, That 
the preamble ſcems to cornplain of the opinion, that the words 
vi & armis, whether put by, tbemſelves, or uſed with thoſe 
other words, were in any caſe thought neceſſary in indiQ- 
ments; and it is moſt natural ſo to explain the enacting part 
of a ſtatute as to make it extend to all the miſchiefs complained 
of in the preamble ; beſides, the enacting part of the ſtatute is 
expreſs, ** That indictments without theſe words vi & armis, 
«© vidilicet, bacults, cuitellis, arcubus et ſagittis, or any of them, 
„ ſhall be as effectual as if they had been compriſed in them ;" 
and ſurely the words vi et armis cannot but be comprehended 
under theſe words, © or any of them,” | 

It is ſaid (d) indeed in Levinz's ſecond reports, That the 
words vi et armis are ſtill neceſſary, becauſe without them there 
can be no capiatur entered, nor fine to the king; but this is in 
effect to conttadict the ſtature, which ſays, that an indictment 
without thoſe words ſhal] be as effectual to all intents, con- 
ſtructions and purpoles, as an inditment with them. Belides, 
will 2ny one ſay, T hat there can be no capratur, nor fine to 
the king upon indictments of cheats, contpiracies and ſuch 
like? Wherein yet it ſeems to be agreed, that thoſe words zie 
not neceſſary. And apreeably hereto, the court of king's 
bench has (e) often refuled to quaſh indictments of treſpaſs 
for want of thoſe words. However, it is certainly ſaſe and ad- 
viſeable to make uſe of them where they are proper and perti- 
nent, if it be to no other purpole than to aggrayate the of- 


fence. 
6* $8, 
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Sea, 92. As to the eighth point, viz. Whether it be ne- 
ceſſary in the body of an indictment at common law to lay the 
offence contra pacem. Inaſmuch as all offences whatſoever 
which are ſubject to a publick proſecution ſeem in general to 
be ſo, as they are breaches of the Jaw, and in that reſpect tend 
to the diſturbance of the quiet and peateable government of the 
king over his people, it ſcems to be a good general (4) rule, 
That no indictment or information, for an offence, capital or 
not capital, againſt the common law or ſtatute, can be good, 
except it expreſely ſuppoſe ſuch offence to have been done 
againſt the peace of the king or kings, in whoſe reign (17) or 
reigns it was committed, 3 

And accordingly 1 find, that every precedent of an indict- 
ment in Coke's entries, whether for (%) treaſon, or (e) felony, 
or (4) interior offences, expreſsly lays the offence againſt the 
peace of the king, except only in four inſtances, whereof the 
one is of an i: Uf&ment for a (e) nuſznce for not repairing the 
highway, which it it may be maintained, ſeems to depend 
chiefly on this reaſon, That tue offence is of ſuch a nature, 


that a man may be as well guilty of it in his own ground as in 35 


that of another; and therefore it hath been (/) holden, That 
it needs not be laid againſt the peace, becauſe the laying it in 
ſuch manner may ſeem to imply ſomewhat of force or treſpals 
againſt the perſon or poſſeſſion of another; but it ſeems dif- 
ficult to reconcile this opinion with thoſe many reſolutions 
taken notice of in the following part of this ſection, by which 
indictments, for want of theſe words, contra pacem, have been 
adjudged inſufficient, where the offences could on no other ac- 
count be ſaid to be. againſt the peace, than as they were 
breaches of tne law, as all nuſances certainly are. And one (g) 
other of the ſaid inſtances in Coke's entries is, of an indict- 
ment of homicide by miſadventure, and one other (+) of an 
indictment of homicide in ſelf-defence ; but theſe precedents, 
if they may be maintained, feem to depend chiefly on this 
reaſon, That ſuch offences are, ſuppoſed to be owing rather 
to the misfortune than fault of the party, And the (i) fourth 
of the ſaid inſtances, is of an indictment of perjury on the ſta- 
tute, which concludes in centeniptum Regine, Ec. et contra for- 
mam ſiatuti, without adding contra pacem. But (4) Raſtal's 
precedents, both of indictments of felony, and of inferior of- 
fences, do as often omit the words contra pacem, as make uſe of 
them. However, certainly the much greater number of pre- 
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x Keble 490. 
1 Keb. 499. 
2 Bulſtrode 268. 
2 Hale 188. 
See the caſes 
cited in the fol. 
lowing part of 
this ſection, and 
Cro. Eliz. 186. 
6 Modern 128. 
(17)Confirmedby 
alt the judges in 
Rex v. Lookup, 
Burr, 1901. 


(b) Co. Ent 360, 
361. 
(c) Co. Ent. 351, 
352. 355- 356. 
353, 259+ 
(4) Co, Ent, 
352, 353+ 361, 
262, 
(e) Co. Ent. 

8. 
See Raſtal 263. 
(f) 2R, Abr. 
$2. 83. 


Con. Cro, Car, 
584. 


(g) co. Eat. a 33. 


(5) co. Eat. 254. 


(i) Co. Eat 363. 


() Raffal 263, 


cedents expreſsly conclude contra pacem, and the authority of 


thete is much ſtrengthened by thoſe many caſes in the reports, 
wherein indictments and informations appear to have been 


(7) 2 R. Ab. 82. 


(* R. Abr. 82. 


quaſhed for want of the words contra pacem; as indictments (») x Mud. 78. 
and informations for (J) barratry, (n) forgery, (n) retaining (e 3 Keble 790, 
ö ſervaut withaut a teſtimonial from his laſt maſter, (e) fol- * 5 


lowing 6 Modern i28, 


5 
- 
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„ 1Keble 494, lowing 2 trade without having ſerved an apprenticeſhi | 
(6) + Keble 36. ereQling a cottage, (6) aflault and battery, &c. Ps (9) 


66. But it ſeems clear from all the precedents, that neither an 
(c)Raftal 40g. information (c) qui tam, on a penal ſtatute, nor an informa- 
x] —_— to tion by the king for an (4d) intruſion, or other (e) wrong of 
372. 393. a civil nature done to his lands, goods or revenues, need the 


Rafial 412. 
O - — 1 words contra pacem. 


30, (e) 40. Co. Ent. 390. 


Seck. 93. If the offence indicted be expreſsly laid, partly 
in the reign of one king, and partly in the reign of an- 
other, as where J. 8. is indicted for having erected a 
wear in the time of queen Elizabeth, and continued it 
in the time of king James, and thereupon the indictors con- 
clude, That fo the wear was erected and continued contra pa- 
66. cem regis, Cc. without adding contra nuper reg inae, the 
A 4. 3 indic ment is (/) inlutfeient; becauſe N Appe as, 


that the 
822 189. commencement of the wrong, which is as much ale 5 
Fe Briel, 25 the continuance, was in the reign of queen Elizabeth 


3 conſequently, if a crime, muſt have been againſt the peace of 
6) Yetv, 66, ber reign. But if the indictors had concluded only, That 
4 H. 6. 4. J. S. fo continued the wear contra pacem domini regis, &c, and 
7 09 pn had laid the erection of it by way of recital or inducement only, 
Lookup. tt is (g) ſaid, that the indictment had been good, becauſe it 


Burr, 192. ſhould be taken as an indictment for the continuance only. 


Sef. 94. As to the ninth point, viz. Whether it be 
neceſſary in the body of an indictment at common law, to lay 
the offence contra coronam et dignitatem regis ; it is obſervable, 

6) Raftsl 263, that all the precedents of indictments in Coke's entries, cited 
(3) 2 Bulſt. 258. in the ninety- fourth ſection, which lay the offence contra pacem, 
(a) - "44M lay it alſo contre coronam et dignitatem, &c, Yet not one of 
2 Hole 188. (+) Raſtal's precedents doth ſo. Neither do I find any one 
* — caſe wherein an indictment againſt which no other exception 
—ul OF Ent, could be taken, has been adjudged (i) inſufficient for the want 
agree with the of theſe words, But on the contrary I find it expreſsly re- 
1 ſolved in (4) Holbrook's caſe, That an indictment of a riot » 


good without them, 


6 Co. Eat. 353. $48. 95. As to the tenth point, viz, Whether it be ne- 
8 1 a6 ceſlary in the body of an indictment at common law, to lay the 
6] Co. * offence in contempium regis. It is ſo laid in ſome indictments 
362. of inferior crimes in (/) Coke and Raſta], and in others (n) not. 


(% Rattal 412. Coke for a trover and converſion of the king's goods. But in 


(p) Co Eet. 390. (4) two informations for miges claimed by the king, which ate 
(9) Raſtal 4 ©. | the 
Hi wien 310. 


OF INDICTMENT, 


the only precedents I find of this kind, the ſuppoſed injury is 
Jaid only a damnum regis, without either of the ſaid clauſes. 
Neither do I find either of them in any indictment of treaſon 
or felony, nor in any information gui tam in Coke or Raſtal. 
And though it ſeems to be admitted in the year book of. (a) 4 
Hen. 6. that in an action on a ſtatute it is neceſſary to conclude, 
in contemptum domini regis, yet in (b) Lutwych's Entries it is 
oftener omitted than uſed, and no exception appears to have 
deen taken for the omiſſion. 


Set. 96. As to the eleventh point, viz. Whether it be 
neceſſary in an indictment at common law to lay the offence 
illicit. I cannot find this word uſed in any one of Coke's 
or Raſtal's precedents of indictments; neither do I find any 


clear and expreſs J authority, that it is in any caſe neceſſary 


Ch. 25. 


in an indictment at common law; but on the contrary I find it 
expreſoly (a] adj » That it is not neceſſary in an indidtment 
of a tigt, bicauſe the act itſelf contained in the indictment fo 
pi appears to be unlawful, But where a ſtatute uſes the 
word unlawfully in the deſcription on offence, it is certain 
that an inditment grounded on it muſt uſe the illicilè, or ſome 
other tantamount, | 


8:8, 97. As to the twelfth point, vis. Whether a defect 
in any of the particulars above mentioned be amendable, I take 
it to be (e) ſettled, That no criminal proſecution is within 
the benefit of any of the ſtatutes of amendments (18) ; from 
whence it follows, that no amendment can be admitted in any 


ſuch proſecution, but ſuch only as is allowed by the common 
law. 


(18) Confirmed by Ld Mansfield, Burr, 2527, 
penal actions. 


Sed vide Douglas 115, 

And agreeably here to I find it laid down as a (/) principle in 
ſome books, That the body of an inditment iemoved into the 
king's bench from any inferior court whatſoever, except only 
thoſe of London, can in no caſe be amended. But it is (g) ſaid, 
That the body of an indictment from London may be amend- 
ed, becauſe by the city-charter a tenor of the record only can 
be removed from thence (19) (Y). And it ſeems, That by the 
courle of the king's bench, a rule may be made on any coroner 
to amend even the body of his inqueſt by his notes in a mere 
matter of form, But | do not find it any where holden, That 
this can be done after it is filed, by which it becomes a record 
of the eourt ; and then the ſame objection ſcems to lie againſt 
the amendment of it, as of an indictment. 


(5) See B. x. 
But 


4 H. 6. . 
. Brief, 25 
(5) Lutw. 132, 


2 45 


(s) 
F 


(e) See 1 Keble 
$59. | 

2 Keble 71% 

(d) 2 R. Abr. S. 


For the riſe au 
hiſtoryof amends 
ments, vide 
Com, 307. 
ls 1 Jon. 427. 
1 Salk, 51, 52, 
6 Mod. 268, &o. 
Vide ſop. Co 93. 
ſet. 129. | 
1 Sid, 66. 
with reſpe& to 


(/) Keb. 253. 
2 Keble 880. 

1 Sid. 155. 
Vide 1 Reb. 45. 
2 Keble 141, 
143+ Con, 

2 Eulfirode 35. 
(g) 1 Keb. 252, 
1 Sid. 158. 229, 
230. 

1 Keble 371. 
Vide Hob, 135. 
(19) The evflom 
extends to Mid- 
dleſex as well 

as London. 

1 Keble 571. 

c. 27. ſect, 16. 
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(a)1 Saund. 249. 
1 Sid. 175. 

x Keble 656. - 
Modern 167. 
70 C. Jac. 276, 

a. | 

2 Sid. 155. 

e) 1 Sid. 155. 
Rex v. Atkinſon, 
Trin. 25 Geo, 3. 
1 Kedle 45. 656. 
1 Sid. 175. 

12 H. 7. 25. 

10 Ed. 4. i Fo 


Cen R. Abe. 


196. 
1 Jones 420, 
(<) Saikeld 51, 


F Modern 268, 
B. Amend. 10. 
17. 66. 92. 
F. Amend. 59. 
29. 32 · 

Dif. de proceſs, 


47» 

521 H. 7. 40. 
F. Amend. 78. 
(e) Go ac, 504. 
529, 5300 

2 Roll. 59. 
(©) Keble goo, 
921. 7 
Sid. 244. 
Vide $ Coke 


156. 


3 Lev 430. 
(i) 1 Salk. 47. 


(20) Vide Rex 


2 very critical 
1 Levinz 189. 


(!) 22 Aſſize 73 
2 Fd 3. 1. 

8 H. f. 8. 

S. P. C 97. 

F. Indict. 25 Jo 
27. 


25 E. 3. 43. 


B. Iodiet. 12. 

1 Kelvng 37. 
. B. They con · 

lent at the time 


they ate ſwol n. 


which is left as a thing of courſe to be drawn up by the clerk 


bo 
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But it ſeems to be (a) agreed, That the caption of the in- 
dictment from any place may, upon motion, be amended by the 
clerk of the aſſizes or of the peace, ſo as to (5) make it agree 
with the original record at any time during the ſame term in 
which it came in, (c) but not in a ſubſequent term. But I have 
known it holden, That the caption of an inquiſition cannot 
be amended at any time after filed, any more than the body; 
the reaſon whereof perhaps may be this, that the caption being 
part of, and drawn at the ſame time with the inquiſition, 
greater exactneſs is required in it than in that of an indictment, 


of the court, when occaſion ſhall require. | 

Alſo by the opinion of two judges againſt that of two, the 
want of continuances in the record of an attainder of felony (4) 
cannot be amended by the certificate of the clerk of the aflizes, 
eſpecially if the king ſignify his pleaſure, that he doth not deſire 
any amendment. And it ſeems to be ( ſettled at this day, 
That no diſcontinuance is amendable in any criminal proſecu- 
tion, (/) without conſent. But it hath been (g) ed, 
That a mere miſpriſion in the joining of an iſſue in a cmymi- 
nal proſecution, as wnere the word /imiliter, &c. is omitted, 
may be amended at any time. Alſo it hath been (+) adjudged, 
That the direction of a wenire vicecomitibus of ſuch a place, 
which is returned by J. S. vicecomite, may be amended on the 
oath of J. S. that there is but one ſheriff of the place, which 
is himſelf. Allo it is every day's practice to amend (i) crimi- 
nal information, (20) and the pleadings thereon by rule of 
court, while all is in paper. And (% guere if the record may 
not be fo amended by the paper-book at any time before jucg- 
ment. | h 


v. Wilkes. Burrows 2527. 2578. where the doctrine of amendments underwent 
inveſſigation. (+) Salkeld 479. Salkeld 50, Vide 1 Keb. 452. C. Car. 16 
3 Lenz 430. 2 Burrow 758. 


Sect. 98. It ſeems to have been anciently the common prac- 
tice where an indictment appeared to be inſuſficient, eithet 
for its uncertainty, or the want of proper legal words, not to 
put the deſendant to anſwer it; but if it were found in the ſame 
county in which the court ſat, to award proceſs againſt the 
grand jury, to come into court and (/ amendit. And it ſeems 
to be the common praCtice at (m) this day, while the grand 
jury who found a bil] is before the court, to amend it by theit 
conſent in a matter of form, as the name or addition of the 


party, &c. 


Sa. og. Arp now I am in the ſecond place to ſhew 
what ovght to be the form of the body of an indiament upon 
a ſtatute. | For 


Ch.2s OF INDICTMENT. 


For the better underſtanding whereof, having premiſed, that 
the ſame rules which have been already laid down concerning 
indictments at common law, are generally applicable to indict- 

ments on ſtatutes, I ſhall in this place conſider ſuch matters 
only as more peculiarly belong to the form of the body of an 


indictment upon a ſtatute, under the following particulars :— 


Firſt, Whether it be neceſſary that ſuch indictment recite the 


ſtatute whereon it is grounded. —Secondly, VV hat miſ-recitals 
of ſuch ſtatutes are fatal. — Thirdly, How far it is neceſſary to 
bring the offence indicted within the very words of the ſtatute, 
Fouthly, Whether an inditment grounded on a ſtatute, which 
will not maintain it, may be made good, as an indictment at 
common Jaw,—Fifthly, How far it is neceſſary to conclude 
contra formam flatuti, 


Sec. 100. As to the firſt particular, viz, Whether it be 
neceſſary that ſuch indictment recite the ſtatute whereon it is 
grounded. I take it to be (a) ſettled, that there is no neceſſity 
in any indictment or information on a () publick ſtatute, to 
recite ſuch ſtatute, whether the offence be ſuch only becauſe 
prohibited, or be an evil in its own nature, and whether it be 
prohibited by more than one ſtatute, or by one only. For the 
Judgesare bound ex officio to take notice of all public ſtatutes, (c) 
and where there are more than one by which an indictment or 
information may be maintained, they will go upon that which 
is moſt for the king's advantage. | 


47 Ed. 3. 10. Dyer 139 B. Parl. 75. B. Champ, 1. Shower 337. F. N. B. 
6 Modern 140, 141. (5) Moor 468. 699 4 Co. 13. 76. D. Avow. 5. B. 
2 Hale 172, 192. ( Dyer 155 346. 5 II. 7. 17. 6 Modern 140. Cro, Elis. 


As to the ſecond particular, What miſ-recitals of ſuch ſta- 
tutes are fatal, I ſhall endeavour to ſhew :—Firſt, Whether all 
miſ-recitals of the ſubſtantial part of the ſtatute are fatal. — Se- 
condly, What miſ recitals of the place or time at which the 
parliament was holden.—T hirdly, Whether a miſ-recital of 
the title of a ſtatute, -Fourthly, What other miſ-recitals are 
fatal, | 


$-. 10t. As to the firſt of theſe particulars, it ſeems to be 


ſettled, That notwithſtanding there be no neceſſity to recite a * 


publick ſtatute; yet if the proſecutor take upon him to do it, 
(4) and materially vary from a ſubſtantial part of the purview 
of the ſtatute, and conclude con'ra formam Aatuti predidti, he 
vitiates the indiAtment (21) ; becauſe it judicially appears to the 
court, that there is no ſuch foundation for the proſecution, as 
that whereon it is expreſsly grounded; As where in an (e) 
indidment with ſuch a concluſion, on the ſtatutes which prohi- 
dit entries with ſtrong hand, the word vi is put for manu ferti ; 
173 fe) C. Elis. 93. 
| or 
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6.0 5 H 7. 17. 
F. AR, for le 
Stat. 7, 20» 
2 R. Adr. 79. 
Plowden 1. 79 
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1 H. 6. 1. 
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C. Elis. 236. 
C. Car, 229. 
Dyer 155. 
345. 

B. Act. ſor le 
Stat, 4. Varl. 16. 
but C. Elis 187. 
55. cont, Qu. 
Parl. 15, 32, 
187. ; 


(42 Plow, 790 1 
7784. N 
Cro, Elis. 236. 


245 

Palmer 565, 
4 Coke 48 
Seethe three 
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1 Noll 50. 
G Car, 137 
136. 

1 Hale 172. 
1 Jones 194. 
(21) Vid. 2 Hale 
2 Built, 258, 
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ſ-)4Co.12, or where the word (a) nuncia is put for mendacia in ſuch an 
C. Car. rzs, Inditment on the ſtatutes _ the tellers of lies of great 
(6) Jon. 49 30. men; (b) or where the verb in a ſtatute which expreſſes the 
2 Keble 66. principal act wherein the offence conſiſts, is expreſſed in ſuch 
an indictment on ſuch a ſtatute by a word which is neither claſ- 
e. Elia. 236. ſical nor legal Latin; (c) or where a ftatute in deſcribing the 
courts wherein it prohibits perſons to bring actions in other 
names without their privity, calls them courts wherein pleas are 
holden in actions perſonal, &c. and you, in reciting it in ſuch 
64) C.Jac. 362, an indictment, (d) call them courts wherein pleas are holden in 
See ſect. x08, any actions. 

Sect. 102. Yet it ſeems that the following mif+recitals of 
the ſubſtantial part of the purview of a ſtatute in any indid- 
ment are not fatal; as the omiſſion of a ſynonymous word, 
having no other meaning than what is fully expreſſed in the 
words which are recited ; or the joining of words which are 

| either wholly ſynonymous, or much of the ſame ſenſe, as fig. 
| olf. 47. nifying ſuch things as generally include one another, as (e) the 
| * St 8 words malitiosè, et contemptuos?, &c. with a copulative, where 
| F JC. Car. 522, the ftatutes uſe a disjunctive; or the uſing the ſingular number 
. Bold. 47, forthe plural, or the plural for the fingular, where the ſenſe is 
2 #7» the fame; as where in reciting a ſtatute ſpeaking of ſuits in 
any courts, you uſe the words in aligua curia; or where in re- 
| : citing the ſtatute againſt diſturbing perſons in their open 

i preaching, you uſe the (g) words in apertis prædicationibus. 
(5) 4 Cok Sect. 103. Alſo it (5) ſeems that no advantage can be taken 
as of i f t of a private ſtatute, without ſhew- 

x Sid. 356, of a variance from any part of a priva e, witho 

| ing it to the court in a proper manner, becauſe otherwiſe ſuch a 
| ſtatute ſhall be taken to be as it is recited, 


(7) B, Parl. 8 Sect. 104. As to the ſecond of the particulars above men- 
| Ero. El. "SS tioned, viz. What miſ-recitals of the place or time at which 
| (4) Plouden 79. the parliament was holden, are fatal; (i) it ſeems to be gene- 

. 126. Tally agreed, That a miſ-recital of the place or day at which 
229. % the parliament was holden, vitiates an inditment. (+) As if 
Ld 3 Keble 468, a parliament was firſt holden on the twenty-eighth of April 
+ — 5%. in the thirty-ſecond year of Henry the eighth, and afterwards 
Cro. Jac. 139, holden. by prorogation on the twelfth of April the next year, 
G. Eliz. 245. and a ſtatute then made be recited, as made at a parliament 
— bolden on the twenty-eighth of April in the thirty- ſecond 
2 Bulſt. 53. year of Henry the eighth: Or if a parliament be ſummoned 


(1) Dyer 203. to meet on the twenty-third of January in ſuch a year, and 


aa 229% 71. fore the meeting be prorogued to the twenty-fifth, and then 
a et holden, and a ſtatute mod by ſuch parliament be (I) recited 


Lats. 140. as made in a parliament holden on the twenty. third: Or if a 
S 143 0,900 parliament firit holden in one year be continued by prorogation 
Yelverton 127. to another, and then fit again, and a ſtatute made at ſuch ſeſ- 
Dyer 95. 71. fjons be (m) recited as made in a parliament holden or begun 


va 1% at ſuch ſecond year, (which is all one, ) inſtead of ſaying * 


Ch. 25. OF INDICTMENT. 


it was made at a ſeſſions of parliament then holden, and the in- 
ditment conclude contra formam ſtatuti prædicti, the variances 


35. 


in ſtrictneſs are fatal; for the court will not make any cafe 


better than the record has made it; and therefore where that 
expreſsly grounds it on the act of 2 ſuppoſed parliament, 
where there was no ſuch act, the court will not find one out to 
make it good. | | 

Alſo it hath been (a) adjudged, That a repugnancy in ſet- 
ting forth the time when a parliament was holden, is fatal, as 
if a ſtatute be recited as made on ſuch a day, in the firſt and 
ſecond years of ſuch a king, for it is impoffible that one and 
the ſame day ſhould be in two years. Allo it is holden in (5) 
Croke's Reports, That an indictment was diſcharged for not 
ſhewing in what county a parliament was holden ; but no rea- 
ſon is given for this opinion, (c) and it hath been adjudged, 
That the total omiffion of the day when the parliament was 
holden, is rio fault in the recital of a ſtatute. Alſo it ſeems to 
be (d) agreed, That a miſtake in ſuppoſing a ſtatute to have 
been made at a parliament holden in ſuch a year, when in 
truth it was then holden by prorogation, may be helped by the 
conſtant courſe of precedents upon ſuch ſtatute, Alfo it ſeems 
to be (e) agreed, That not only a miſ-recital of the day where- 
on the parliament was holden, but even a miſ-recital of the 
purview of a ſtatute may be ſalved by a general conclufion 
contra formam flatuti, without adding predift, &c, ) But I 
do not find it ſettled, Whether a fault of this kind can be 
helped by the defendant's admittance, that there is fuch a 
ſtatute as is ſuppoſed; and it will be difficult to maintain that 
the party's admittance of what the court judicially knows to be 
contrary to the truth, can make good any indictment. 


$:, 105. As to the third of the particulars above men- 
\ tioned, viz. Whether the miſ-recital of the title of a ſtatute 
be fatal. It is (g) ſaid to have been holden by Sir Matthew 
Hale, That the miſ-recital of the entitling of an act will not 
vitiate a replication, becauſe it is not matter of ſubſtance; and 
a judgment is (5) ſaid to have been lately given in the court of 
common pleas agreeable to this opinion; but the contra 

is (i) ſaid to have been ſince adjudged in the court of King's 


bench. 


| Set, 106. As to the fourth of the particulars above men- 
tioned, viz, What other miſ-recitals of a ſtatute are fatal. 
(#) It is ſaid to have been often adjudged, That a variance in 
reciting a ſtatute to commence after the making, where the 
ſtatute is expreſs, that it ſhall commence after the end of the 
ſeſſions, is fatal, But I take it to be a ſettled rule, That a 
variance no way altering the ſenſe of the ſtatute does (/) no 
burt; as where in the recital of an oath preſcribed by ſtatute, 

the 


(«) Moor 308 


bc. Els. 106. 


le) Dyer 203. 


() Yelver. 127, 
rownlow 100, 
2 Keble 34. 


Dyer 271, 


(e) C, Car, 232z 
527. . 
Palmer 65. 


Denied C. Elis. 
236. 


(eg) Hardr, 324. 


(5) 6 Mod. 6a, 


(i) Med. 62. 
(#) 2 R. Abe. 
465. | 


{1) i Ven, 19%» 
Skinner 11. $3. 
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(a) | tu Eliz. 136, 
4 Cuke 48 
Palmer 56 5. 
C. Car, 135. 
136. 564. 

x ſones 194. 
10 5. , 
Dyer 103. 
Hobart 226, 

3 Keble 662, 


c C. Car. 135, 
135 


3 . 
Palmer 565. 
1 Jones 194. 


OF INDICTMENT: Bx. 2. 


the words „ Sea of Rome” are put for See of Rome; 


and I do declare in conſcience,” inſtead of “ I do declare 
in my conſcience.” | 

Alſo it ſeems to be (a) agreed, That a variance from an in- 
material part of a ſtatute does no hurt, (b) and therefore that 


| Where a ftatute contains ſeveral branches relating to ſeveral 


diſtin& matters, an omiſſion of ſuch branches as no way relate 
to the offence indicted does no hurt, becauſe they are nothing 


to the preſent purpoſe. Alſo it hath been adjudged, That. 
every miſ-recital even of ſuch branch is not fatal; as if it vary 


only in ſuch a part of the deſcription of the offence, as is put iu 
only by way of flouriſh, and ex abundanti, and makes no ne. 
ceſſary ingredient in the offence prohibited, nor needs any 
proof; as if in a proſecution on the ſtatute of 12 Rich. 2. the 
(c) recital be that none ſhall deviſe, ſpeak, or tell any 
falſe news, lies, or other ſuch falſe things, &c. unde di- 
cordia aut aliqua lis (Anglice Debates) inter magnates, vel 


inter magnates & communitatem dicti regni oriri poſſi z where 
the words of the ſtatute are, ** That none 


all deviſe, 
“ ſpeak, or tell any falſe news, lies, or other ſuch falſe things, 
„ &c. whereof diſcord or any ſlander might ariſe within the 
& ſaid realm;” for the firſt words, viz. ** That none hall 
« deviſe, &c. any falſe news, lies, or other ſuch falſe things, 
% &c.“ are only material. Indeed, as this caſe is reported by 
Croke, there is a mil-recital even in this part, for inſtead of 
« other falſe things,” the recital is ſaid to mention “ other 
„ things” generally, omitting the word “ falſe ;?” but I ſup- 
poſe that this is a miſtake of the printer, and that there is no 
ſuch. variance in the record of the caſe, becauſe no exception 
is reported to have been taken to it, 

Set. 107, But if a miſ-recital of ſuch a part of the pu- 
view of a ſtatute be not fatal, it ſeems d fortiori to follow, 


That a miſ-recital of the preamble is not material, where the 


ſubſtantial part of the purview is well recited. And upon this 


reaſon chiefly, as I ſuppoſe, it hath been adjudged, That if in 


(4) Vide 3 Keb. 
64 . 661, 662. 
2 $a 51. 


ſe] 2 Jones 49, 


30, 31. 
3 Keble 647. 


4 Keb. 661,662. 
Vide C. Jac, 


139. 
(f) Hut. 56, 57. 


3 Keb. 648 662, 


2 Jones 30, 51, 


an action on the (d) ſtatute of hue and cry for a robbery, the 
declaration recite the preamble to ſpeak of the burning of 
bouſes, where the ſtatute mentions arſons generally, without 
any particular mention of the arſon of houſes ; or in an adion 
for the ſlander of an earl, on 2 Rich, 2. c. 5. if the declaras 
tion in reciting the preamble mention only what relates to 
earls, &c. and, omit the clauſe concerning the other great 
officers, (e) yet the plaintiff may have judgment eſpecially ater 


verdict. And theſe reſolutions ſeem to weaken the authority 


of Parker's Caſe reported by ( f) Hutton, wherein it was (aid 
to have been holden by three judges againſt the opinion of 
Hobart, that the putting of the, word indicari for indifari in the 
recital of the preamble of the (aid ſtatute of hue and cry, in 4 
writ grounded therevpon, is fatal, LE * 

| uf, 


— Fugen 1 — —y 8 nn; - ——_— — 13 Fa 


Cb. 2. OF INDICTMENT. 


S:. 108. If an indictment on the eighth of Henry the 
ſixth, in reciting that part of the ſtatute which declares in 
what actions the party grieved ſhall recover his damages, after 
having mentioned recoveries by verdict, omit the (a) words 
« or-in any other manner;” or uſe the (5) words 40% m nove 
diſſcifine for aſſiſam nouæ diſſeiſinæ; (c) or reci:e the ſtatute, as 
giving the fine on a recovery by action dio domino regi, where 
there is nothing to make good the word diclo, (d) or recite the 
ſtatute relating to the bringing an action to be, if the party 
c after ſuch entry make any feoffment, &c.“ where the words 
are, if after ſuch entry any feoftment be made,” or (e) 
recite it to be, . if any perſon be put out and diſſeiſed” in the 
conjunctive, where the words of the ſtatute are, “if any per- 
„fon be put out or diſſeiſed“ in the disjunctive, the variances 
have been adjudged. fatal. Yet (/) it hach been holden, That 
the laſt of theſe is an immaterial variance, becauſe though the 
words aboyt mentioned be disjunctive in the ſtatute, they 
have always been expounded in the copulative.—Alſo it may 
be queſtioned how far the reſt of theſe authorities may be law 
at this day, ſince of (g) late the court has not been fo ſtrict in 
recitals as formerly; and if an indictment fully recite a ſtatute 
ſo far as it concerns indictments, a miſpriſion in what concerns 
other matters ſeems to be much helped by the authorities of the 
caſes above cited, 

Seed. 109. It hath been (Y) adjudged, That a total omiſſion 
of the clauſe of a ſtatute which ordains what the party ſhall 
forfeit, does no hurt, Yet if the ſtatute be wholly mil- recited 
in ſuch clauſe, as if the words (i) admitteret or forrsfaceret be 
uſed in ſuch clauſe for amitteret and forisfaceret, the exception 
tor the variance ſeems to have greater weight. Yet if the 
word miſ-recited be ſynonymous with the other which is 
rightly recited, and the (4) whole purport of both as fully 
expreſſed in one word, which is properly recited, as if 
both had been uſed, as it certainly is in the caſe above 
cited, wherein the word fort;faceret is rightly recited, and the 
word admitteret miſ-recited, it may perhaps be queſtioned 
whether ſuch an exception would be fatal at this day, efpecial- 
ly confidering.that it is in a part of the ſtatute which might as 
well have been omitted in the recital; and there is no variance 
but from a word wholly nugatory and ſuperfluous, and the 
lenſe would be complete by the rejecting the word miſtaken, 
as ſurplus and inſenſible. But if in the miſ- recital of ſuch a 
clauſe, there be ſuch a variance as carries with it a plain ma- 
terial repugnancy to the intent of the ſtatute, (/) as where the 
words, © whoever ſhall do the ſame, ſhall incur the pain, &c.“ 
are thus recited, „ whoever ſhall do the contrary, ſhall incur 
* the pain, &c.“ I do not well ſee how any thing can be 
laid to make it good; for it is a general rule, that (m) repug- 
nancies in indictments are fatal, and the proſecutor himſelf 

Vor. II. | A 2 | declzres, 
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(a) C. Elis. 186. 
(5)C. Elis. 393. 
(c) Bulſt. 218. 


(4)C. Eliz. 303. 
Parallel Caſe, 
© Eliz. 697. 


(e) C. Elis. 95. 
697. 


(f) C. Elis. 307. 


(g) 3 Keb. 662, 


(5) 20 H. 6, qr, 
32. which ſeems 
miſlaken in the 

abridgments, 

F. Brief 86. 

B. Champerty 1. 
Vide Plow. 84. 

Dyer 160. 

(i) C Jae. 132. 

(+) Vide C. Jac, 
302, 


(1) 4 Co. 13,13. 


(m) Sup, ſ. 62, 
63. 
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declares, That not thoſe who do the thing indicted, but thoſ, 
who do it not, are within the penalty of the ſtatute, 
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95 Elie. 55 Seti. 110. As to the third particular, viz. How far it is 
— a0? neceſſary to _ the offence indicted within the very words 
4 of the ſtatute. I take it for a general rule, that (a) unleſs the 
O. Eliz. 249. ſtatute be recited, neither the words contra (b) formam ſtatuti, 


1 nor any periphraſis, intendment or (c) concluſion will make 
Bunbury 119. good an indictment, which does nor bring the fact prohibited 
17”. 254 or commanded, in the doing or not doing whereof the offence 


05) Dyer .. Conſiſts, within all the material words of the ſtatute. And 
4 Hole 190, << upon this ground it hath been reſolved, That an indictment of 
2 Roll. 227. 263. rape finding that the defendant ſuch a day and place, &c, A, 
2 Reonare 211» B. ſelinicꝭ cepit & cam adtunc & ibidem carnaliter cognovit, &, 


#1 Coke 58. . . : 
le) C. Els. 147. contra voluntatem ſuam, &c. is not (d) ſufficient without the 


201. word raruit; becauſe that is the word uſed by the ſtatute 
1 which makes the offence felony. Alſo it hath Veen (e) ad- 
lawvy, Eaſt, judged, That indictments for perjury on 5 Eliz. c. 9. omitting 
26 Geo, 3. the words voluntariꝰ & corrupte, in ſetting forth the ſweating ; 


P 1 and indictments for ſtriking in a church on 5 & 6 Edw. 6. c. 4. 


Sp. c. 23. 1.77. (J) omitting the words * to the intent to ſtrike, & c.“ and in- 
0) C. Elis. 147. dictments for aiding the procurers of the pope's bulls on 
2 Lconard 212, 13 Eliz. c. 4. (g) omitting the words © to the intent to ſet 
Co, Ent, 36. forth, &c, the uſurped power, &c.“ and indictments for fore- 
> ſtalling on 5 & 6 Edw, 6. c. 14. ſetting forth, That the de- 
und d. fendant bought certain goods of J. S. which he was about to 


2 Leonard 188, 
Noy 171, ſell at ſuch a market; but (Y) not expreſsly alledging, that 


60 . « ſuch goods were then coming to ſuch market to be ſold,” 
Br. c 80% and (i) indictments for ingroſſing on the ſame ſtatute, ſetting 
ſ. 12, 13. forth, that the defendant bought ſo much corn, &c. without 
er 39 alledging, that “ he ingroſſed, &c. by buying, &c.” and (#) 
6 26: no, indictments for treaſon in compaſſing the king's death, on 


(&) Kelyng 8. 25 Edw. 3. having neither the word “ compaſs” nor 
B. L. c. 17.1.8. © imagine, &c.“ cannot be taken as indidtments on ſuch 


= Gap — 5% ſtatutes. And the like hath been adjudged in many other ( 


a Roll. 227.263, caſes (21). 
Sup, ſec. 104. 
2 Roll Abr. 81. 9 Ed, 4. 26, 27. (21) Vide 2 Hale 190, 191. Cro. Car, 283, And where 


the words of a ſtatute are deſcrip/ive of the' nature of the offence ; or the purview ot the flatute ; or 
are neceſſary 10 give a ſummary juriſdiftion, the indiet ment muſt follow the very words, Burrow 
1037, But it 16 faid the new exemptions in a penal flatute need not be ſet out. Black. 230. 


Sd. 111. Neither doth it ſeem to be always ſufficient to 

purſue the very words of the ſtatute, unleſs by ſo doing you. 

fully, directly, and expreſsly alledge the fact, in the doing ol 

; not doing whereof the offence conſiſts, without any the leaſt 
e. Is. 105, uncertainty or ambiguity ; for it hath been (m) adjudged, That 
an indiftment for perjury on 5 Eliz. c. 9. ſetting forth, that 

the defendant tadto per ſe jacro evangelio falſo depoſuit, Oc. 18 


not good without directly ſhewing that he was ſworn, * 
| 


Ch. 25. OF INDICTMENT. 333 


it hath been (a) adjudged, That an information on the 18 Hen. () a Leon. zu, 
6. c. 17. for not abating fo much of the price of wine fold, 39. 
as the veſſels wanted of the ſtatute- meaſure, is inſufficient, if it 
do not expreſsly ſhe w how much they wanted. Alſo it is ſaid, 
That an indictment on the ſtatute of uſury, ſetting forth, that 
the defendant took more than five in the hundred, is not good, 
without ſhewing in particular how much. 

$24. 112. As to the deſcription of the perſon cf the de- 
fendant, in order to bring him within the purview of a ſtatute, 
which extends only to ſuch kind of perſons as are ſpecially 5 
mentioned in it. It is a good (6) general rule, that every in- 22 9294. 
dictment muſt bring the defendant within all the deſcriptions . r. 
mentioned in the body of the act, except they are ſuch as 2 L-onird g. 
carry with them the bare denial of a matter, the affirmation Q- Keb. 58a, 
whereof is a proper and natural plea for the defendant, as | 
where it is enacted, «+ That all perſons having no reaſonable 
„ excuſe to be abſent, ſhall go to their pariſh church, &c.” 
in which caſe it is ſaid, that it is not neceſſary to ſhew, that 
the defendant had no reaſonable excuſe, for this will come 


the fact, without alledging that he was ſo at the time of the Con. 2 K 1,263, 
fact; for that ſhall be intended, as hath, been more fully ſhewn Ge. How. 378. 
in the ſixty - firſt ſection. . 22 
Sect. 113. It ſeems (4) agreed, That there is no need to al - | 
ledge in an indictment, thas the defendant is not within the 1 1 
benefit of the proviſoes of a ſtatute whereon it is founded; 1 Lins 26, 
and this hath been (e) adjudged, even as to thoſe ſtatutes which oe 
Js 0 a 1 g 170,171. 
in their purview expreſsly take notice of the proviſoes, as by e Pop. 937 94+ 
ſaying, that none ſhall do the thing prohibited, otherwiſe than 
in ſuch ſpecial caſes, &c. as are expreſſed in this act. But as 
I take it, a conviction on a penal ſtatute ought expreſsly to 
ſhew, that the defendant is not within any of its proviſoes; for 
lince no (J) plea can be admitted to ſuch a conviction, and the (/ Q. Salk; 
defendant can have no remedy againſt it, but from an excep- 1. 
uon to ſome defect appearing in the face of it, and all the 
proceedings are in a ſummary manner, it is but reaſonable 
that ſuch a conviction ſhould have the higheſt certainty, and | 
latisfy the court, That the defendant had no ſuch matter in his Douglas 531. 1 
5 f 
favour as the ſtatute itſelf allows him to plead. 
Sef?. 114. It ſeems to be laid down as » veneral rule in (e) (g) Savil 4 


Savil's Report, which is alſo confirmed by the \ear-book of Sup. e. 23. 


*. 


163. 


i1 Hen. 4. pl. 14. That if the ſtatute Where n an indict- 2 Nel 237 
ment is grounded be particularly recited; the general con- 
Aa 2 cluſion, 


8. P. C. 21. 


OF INDICTMENT. Bk. 2. 


eluſion, contra formam ſtatuti, after the allegation of the fact, 
will ſupply an omiſſion in it of a circumſtance mentioned in 
the ſtatute, which would be fatal without ſuch a recital and 
concluſion ; for ſince the ſtatute is particularly recited, and the 
defendant charged with having done the offence: againſt the 
form of it; and it is impoſſible that he could ſo have done, if 
any circumſtance expreſsly required by the ſtatute had been 
wanting ; it ſeems that the offence may properly enough be 
ſaid to be as fully ſet forth in the very words of the ſtatute, ag 
if ſuch words had been repeated in the allegation of the offence, 


according to the common rule, that verba relata hoc maxim} 


operantur per referentiam ut ineſſe videantur. Neither do I find 
this contradicted by any of the reſolutions in the precedent 
ſections; for it does not appear that there was ſuch a recital 


(ah Darnford and and concluſion in any of the indictments therein referred to (0), 


Eaſt 251, 


(3) 2 Roll. 226, 
ſeems contra. 


Yet notwithſtanding the omiſſion of a circumſtange mentioned 
in a ſtatute, may perhaps in ſuch manner be holp&n\ it ſeems 
that the want of a certain deſcription of the time or place, or 
things or perſons concerned, or of the concluſion contra pacem, 
or an expreſs and direct allegation of the fact itſelf, cannot be 
ſo ſupplied; for ſuch omiſſions (b) vitiate an indictment drawn 
in the very words of the act, | | 


0 R-. Se. 115. As to the fourth particular, viz. Whether an in- 


307. 697. 

2 Leonard 10. 
Noy 171, 172+ 
5 Coke 99 

2 Roll. + 7 
C. Car 465. 


2 Keble 36 566. 


6 Modern 17. 
2 R. Abr. 82. 
and x Jones 37 
2 Hale 170. 
(4) Sum, 38. 
2 Hale 191. 
Aleyn 43. 44. 


B. 1. c. 30. ſ. 9. 


(e) 1 Sid. 420. 
2 Keble 138. 

1 Salkeld 212, 
(f) King v. 
City Norwich, 
Hil. 5 Geo. 1. 
1 Cowper 648. 
g Vide alſo 
Rex v. Smith, 


Tria. 20 Geo, 3. 
Doug. 441. 445. 


dictment grounded on a ſtatute which will not maintain it, may 

made good as an indictment at common law. It ſeems former]y 
to have been (c) generally taken for granted, that no indictment 
whatſoever which is grounded on a ſtatute, and concludes contra 
formam ftatuti, and cannot be made good by the ſtatute, can be 
maintained as an indictment of an offence at common lay. 
The chief reaſon whereof ſeems to be this, That it appears that 
the proſecution is intended to be grounded on a foundation 
which will not ſupport it. But the contrary ſeems to have 
been adjudged in (4) Page's caſe, wherein it was reſolved, That 
if perſons be indicted ſpecially on the ſtatute of ſtabbing, and 
the evidence be not ſufficient to bring them within the ſtatute, 
they may be found guilty of general manſlaughter at common 
law, and that the words contre formam flatuti ſhall be rejected 
as ſenſeleſs, where the offence is prohibited by the common law 
only. And the ſame hath been ſince (e) adjudged as to other 
ſtatutes; and, as I took it, was lately agreed in an information 
againſt the city of (/) Norwich (g). 


8:2. 116. As to the fifth particular, viz. How far it is be- 
ceſſary for an indictment on a ſtatute, to conclude contra forme” 


flatuti, It ſeems that judgment on a ſtatute ſhall in no 


given on an indictment, which does not ſo conclude ; fot 
granting that ſuch judgment may in ſome caſes be given in an 


action brought at common law, without reference to any 4 
| tue; 


D W <-> #4 Xa Ao 
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tute, as it is (a) ſaid, that judgment on 8 Hen. 6. c. 9. may (=) o H. 6. 4. 
be given on the old common law writ of aſſize of novel diſ- B. act. ſ. le Stat. 
ſeiſin, yet it will not follow, That ſuch judgment can in any 4 indie | 
caſe be given on an indictment drawn as for an offence at com- for an — 
mon law, without any reference to ſtatute. For as to the ſaid created by fta- | 
caſe of an aflize of novel diſſeiſin, it may be ſaid that the ſtatute — hi 3 
of 8 Hen. 6, expreſsly ſays, That the party may recover 9 1 
by ſuch writ;“ and therefore ſince there is no ſpecial writ of Kues. 

this kind formed upon the ſtatute, and the party has (5) no au- mo whe 
thority to make out a writ himſelf in a new form, it is reaſon- per 30. 22 
able that he may recover by the old writ. But it (c) ſeems (5) 2 Inſt, 407. 
that judgment on this ſtatute cannot be given on an action of Wot pox 
treſpaſs in the common law form, becauſe there is a ſpecial (4) Reg. 285. 
writ of treſpaſs in the (4) Regiſter grounded on the ſtatute ; and (*) H.6. 2.56; 
it ſeems to be (e) agreed, That where there is a ſpecial writ > =y 54 
grounded on a ſtatute, judgment ſhall never be given on ſuch 3 H 4. ox 


a ſtatute in m action brought at common law. 2 
6. 10, Parl. 75. F. Jud, 10. Ceſſavit 18, Attach, ſur Pro. 1. 3. Benloe 57. 2 yr Met 


: And in like manner, ſince every one who proſecutes an in- | 
dictment is at liberty to draw it as he pleaſes, Þ this he obſerves y nas 2 
the general rules of law concerning inditments, it ſeems to be 1 Keb. 48 
taken as a common ground, That a judgment by ſtatute ſhall 1 ed 
never be given on an indictment at common law, as every in- (x) See f 125, 
dictment which doth not conclude contra formam flatuti, ſhall be; - wr. 
taken to be, And therefore (/) if an indictment do not con- Sanders — 
clude contra formam flatuti, and the offence indicted be only 9 4 * 56: 
prohibited by ſtatute and not by common law, it is wholly in- p. GO 
ſufficient, and no judgment at all can be given upon it. But But a K. Abr 
if the offence were alſo an offence at common law, I take it **: MET 
to be in a great meaſure ſettled at this day, That (g) judgment ES 
may be given as for an offence at common law, though the cn 
inditment conclude contra formam flatuti, as hath been more ie 2 Hale 
fully ſhewn in the precedent ſection. 8 

Sect. 117. If there be more than one ſtatute concerning the 9 
ſame offence, and the firſt of them was never diſcontinued 
and the latter only (5) continue the former without making any 
addition to it, or only (i) qualify. the method of proceeding 2 S 
upon it, without altering the ſubſtance of its purview, it . 247. 
ſeems agreed, That it is ſafe in an indictment on any ſuch 518.173. 
ſtatute to conclude contra formam /latuti; and it hath been (4) 8 Lge 
holden, That a concluſion contra formam flatutorum, will in 00 Vein, 436 
— caſes vitiate the proſecution.— But where a ſtatute hath C. Jace . 
. n wholly diſcontinued, and is afterwards revived, there (1) . 
eem to have been ſome opinions, That a proſecution on it 1 — 2 4 

o con | Hale 173. 

ought t clude contra formam fatutorum, | 2 Hale 273. 

- me mo the ſame offence is prohibited by ſeveral inde- ( c. EU 
dendent eben there are ſome (m) authorities, that you muſt 760. 187. 8 


x Jac. 14% Aleyn 49, 50, . 2 Bulſt. 2 8. | murray oh 


a3 either 
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either conclude contra formam flatutorum, or contra: forman of 
the particular ſtatutes naming them, and that if you barely 
conclude contra for mam jiatut!, the indictment will be inſuf. 
ficient, for not ſhewing on which of the ſtatutes it was taken. 
(4) Crom. 104. But there are alſo ſtrong (a) authorities for the contrary 
A bu. 286. opinion, which is alſo moſt agreeable to (5) precedents ; to 
4 Coke 48. which may be added, that if it be a good objection to ſuch 


. (6) 2 Roll. Abr. an indictment concluding contra formam flatuti, that it 


8. 129. appears not on which of the ſtatutes the proſecution is 
Aleyn go. B. 1. grounded, the ſame objection may as well be made to 
c. 34. 1 1 an indictment concluding contre formam flatutorum ; for it na 
more appears from ſuch a concluſion on what ſtatute the pro- 
6% Dyer 155. ſecution is grounded, than from the concluſion contra forman, 
& Eliz. 759 flatuti; and yet it ſeems to be (c) generally itted, That a 
N a oo. concluſion contra formam. flatutorum is good where the indict- 
c. 5. went is for an offence prohibited by ſeveral ſtatutes, Alſo 
(4) Dyer 155- where ſuch an indictment concludes contra farmam, flatui, 
oY 227, Without ſhewing what ſtatute is (4) intended, why may it not 
$H. 9. 17. be ſaid that ſuch ſtatute ſhall be taken as is molt for the king's 
Owen 135» un, advantage, as well as where the indiftment concludes contra | 
12 ſfermam ſiatutorum, in which caſe it ſeems to be admitted, that 
2 Roll. 6s,” it ſhall be ſo taken? | 
| But where a later ſtatute ordains, Fhat a former ſtatute (hall 
be executed in a new caſe not mentioned in the former, as 
8 Hen. 6. c. 9. does, that 15 Rich. 2. c. 2. ſhall be executed 
in the caſe of a forcible detainer, which is not mentioned in 


15 Rich. 2. or where a new ſtatute adds a new penalty to an 


0% e. Joe. 1424 offence prohibited by a former ſtatute, as (e) 23 Eliz. doth 


OO * that of 201. for a month's abſence from church contrary to 


the tenor of 1 Eliz. it ſeems that it may with greater reaſon 
£8 $a be argued, That if the inditment conclude contra forman 
60 Aleyn 49, ſlatut,, it will be (/) inſufficient, becauſe it may ſeem that the 
50. offence is not puniſhable by any one ſtatute only. Vet con- 
ſidering that the precedents in theſe caſes generally conclude 
contra formam ſlatuti, and the proſecution in truth depends on 
(e) 2 Mod. 197. the addition made by the later ſtatute, which ſeems of itſelf 
3 Levinz 61. alone ſufficient to ſupport it, it may be reaſonably argued, and 
» Lutw, 212+ ſeems agreeable to the later (g) opinions, that ſuch a conclu- 
yo * ſion may be allowed in theſe caſes alſo. However it ſeems 
2 Hale 165, Kc. ſafe in any af the caſes above mentioned, to conclude contra 
33 formam (hb) flatut”, which ſhall ſtand either for fatuti or la- 
. tutorum, or be rejected, in ſuch manner as will beſt maintain 
Dovglas 42 5 the indictment. h 


Seck. 118, As to the ninth general point of this chapter, 
viz. What ought to be the form of the caption of an indict- 
ment; I ſhajl take it for granted, that every ſuch caption is ef- 
roneous, which doth not ſet forth with proper certainty, boi 
the court in which, and the jurors by whom, and alſo the 
time and place at which the indictment was found, 


For 
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For the better underſtanding whereof I ſhall endeavour to 
ſhew what certainty of this kind is neceſſary, Firſt, In 
reſpe& of the court, before which. Secondly, Of the jurors, 
by whom. Thirdly, Of the time; and, Fourthly, Of the 
place, at which the indictment was found. 


Sec. 119. As to the firſt of theſe particulars, it is certain, 
that every ſuch caption muſt ſhew that the indictment was 
taken before ſuch a court as had juriſdiftion over the offence , 
indicted; and therefore if it ſet forth, that any indictment 22 Ed. 4. 1g, 
whatſoever was taken before J. S. (a) ſteward, without ſhew- B. Bateil 7. 
ing to whom he was ſteward, or in what court; or that an 
inquiſition of death, upon view of the body, was taken before Summary 405. 
J. S. (b) mayor of London, or before J. S. ſteward to (c) f. P: ©: 96- 
ſuch a perſon, and in ſuch a court, without adding, that he 2 e 
was a coroner; or if it expreſsly call him coroner, but do not (4) C. Elis. 193. 
all hat he was ſuch for the (4) diſtrict in which the in- ? IT 32 6. 
quiſition was taken, it is inſufficient. But it hath been ad- B. * 144g 
judged, That it is ſufficient to ſet forth, that it was taken before Inditment 46. 
J. S. a coroner in the county, without ſaying that he was a 9 
coroner for the county, for that cannot but be intended. 8 


: Sec. 120. Where (/) the caption of an indictment alledges (1 3 bid. 247+ 
it taken at the general ſeſſions of the peace of ſuch a county or 

burgh, it doth not ſeem neceſſary to add, that ſuch ſeſſions 

was holden for ſuch county or burgh, becauſe it could not but 

be ſo holden, if it were the gene:al ſeſſions of ſuch a county or (g) Keb. 42g. 
burgh ; but if it had been only deſcribed as a general ſeſſions 568. con. 635, 
holden in ſuch county or burgh, it is ſaid (g) to be a fatal ex- — os 
ception, that it is not expreſsly alledged as holden for ſuch 128. von. * 
county or burgh, But (5) guere if this be not helped by putting (© Eliz. 490, 
the county in the margin, | Wer hy 
| Se, 121. There are ſome (i) authorities, that if the cap - 608. f. C. g6, 
tion of an indictment before juſtices of peace take no notice of 2 25 
their commiſſion to hear and determine felonies, &c. which is B. Indi, 2. 
generally done by the clauſe nec non ad diverſas felonias, &c. 2 0 
it is inſufficient. But having already more fully conſidered B. Err 186, 


this matter, c. 8. ſ. 33. I ſhall refer the Reader to what is B. Iadick. 30. 
there ſaid concerning it. 2 Hale 166. 


Cro, Jac. . 33. nge 
thy of which Rex v Bren wa quad, Hil, 1 Ger, fr 
| Seat, 122. There are alſo ſeveral authorities, that the cap- 

tion of an indictment before juſtices of peace is inſufficient, 

unleſs either the words (4) domini regis, or (I) publice, be added (+) 1 Lev. 175, 
aſter pacts,, And it hath been ſometimes holden, that even the * Keole 647. 
words domini regis are not ſufficient without the word (m) nunc, 1 19 
or ſome other, to ſhew whether it were the peace of the preſent 1 Siderfin 40. 
nee or of ſome of his predeceſſors. The chief ground of (L Sid. 442, 
theſe opinions ſeems to be the ſtatute of 27 Hen, 8, c. 44. 


Aa4 J. 4. 


Lamb. 46. 47. | 


OF INDICTMENT. Nx. 2. 


. 4. by which it is enacted, That in every writ and in- 
% dictment that ſhall be made within any covnty-palatine or 
t liberty, whereby any thing ſhall be ſuppoſed to be done 
„ apainſt the king's peace, it ſhall be ſuppoſed to be done 
<« againſt the king's peace, his heirs and ſucceſſors, and not 
« againſt the peace of any other perſon whatſoever; any 
«© ſtatute, grant, or uſage, to the contrary notwithſtanding,” 


. Fram whence, 1 ſuppoſe, it may have been collected, that by 


(4) Vide C, J. 
1. 1. 


| (6) 2 Keb. 385. 
1 Side' fin, 247. 
Qs. 1 Keb. 656, 
1 Siderfin 175, 
(c] Adjudged, 
M. 3 Geo. 1. 

3 Burtow 1901 · 


(4) 1 Mod. 24 
+ Keble 580. 
. Elis. 738. 
(*) 1 Bolſt. 292. 
(f) 2 Keb, 128. 
C. Elis. 738. 
Keilw. 192. 194 
2 Keble 385, 
22 Edw. 4+ 19» 
B. Batteil 7. 
ndictment 46. 
g) 1 Saund. 263. 
5) 1 Sid. 367. 
3 Modern 152, 
2 Kcble 366, 


i) to Ed. 4. 15. 

. India, 24. 
F. India, 20. 
8. P. C. 95. 
Summary 206. 


» Kehle 159, 


parity of reaſon, juſtices of peace ought to be ſtyled, in legal 
proceedings, juſtices of the king's peace, that it may appear 
that the peace of no other perſon, but of the king, is in- 
tended, But ſince this is not expreſely required by the ſaid 
ſtatute z it cannot but be intended, eſpecially at this (a) day, 
when none but the king can appoint juſtices of qeace, that all 
juſtices of peace muſt be juſtices of the publick peace, or of 
the king's peace, which is the ſame thing. Accordingly ex- 
ceptions for the want of theſe words have been oftefff 1 
ruled; and I take them to be obſolete at this day, as it ſeemed 
to be lately ſettled between the (c) king and Hawkins on a con- 
viction of deer ſtealing. | 

Sect. 123. But it ſeems generally agreed, (d) That if the 
caption of an indictment, at a ſeſſions of the peace, do not 
mention before whom it was holden, or if it ſet it forth (e) gene» 
rally as holden before juſtices, without ſhewing any thing of the 
nature of their. commiſſion, or as holden before juſtices (F) of 
the peace, &c. without naming any of them, or ſhewing for 
what place they were juſtices, or if it (g) deſcribe them az 
Juſtices ad pacem in comitalu predia?” cwmſervgnd', omitting 
the word affegnat', it is inſufficient, (+) Yet it hath been ad- 
judged, That it is not neceſſary for the caption of an indid- 
ment taken at a general ſeſſions of the peace, to ſtyle auy of 
the juſtices of the gzorum, becauſe it ſufficiently ſhews that one 
oi more of them were ſuch, by ſhewing, that the ſeſſions was 
a general one. 

dect. 124. It hath been adjudged, (i) That the caption of 
an indictment ſetting it forth as taken ad magnam curiam cum 
leta tentam, is inſufficient. The chief reaſon whereof ſeems - 
to be this, that ſuch a capiion rather imports, that the indict- 
ment was taken at the court which had no juriſdiction to take 
it, than at the proper one; for it ſeems to be expreſs, that it 


| was taken at the court-baron, and mentions nothing in relation 


to the court-leet, but that it was holden together with the 
court-baron, And agreeably hereto it is faid in the year-book . 
of 10 Edw. 4. c. 15, that if the caption had been ad magnam 


| euriam & ad letam, it had been ſome ſenſe, but that cum {ta 


bears no ſenſe. From whence it may be argued, that if 2 
caption ſet forth an indictment as taken at a court-baron and 


. Court-leet, it may be good, becauſe the court-baron having no 
manner of juriſdiftion in criminal matters, and the court · leet 


having 
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having ſuch juriſdiction, it may well be (a) intended that the (e) x Salk. 
indictment was taken at the court-leet, and not at the court Supe © 1. f. 
which had nothing to do with it, A fortiori therefore, if an 
indictment be ſet forth as taken ad viſ. franci pleg. cum cur 
baron tent”, it ſhall be intended to have been taken at the court · , | 
leet; as it is (b) ſaid to have been holden by the late chief juſtice (5) r Salk. 1985 
Holt, who yet ſeemed to be of opinion, That if a court-baron 
had a juriſdiction of ſuch matters. as well as a court-leet, but in 
a different manner, ſuch a caption would have been inſufficient, 
for not ſhewing more expreſsly at which of the courts the in- 
dictment was taken. 

Sect. 125. It hath been adjudged, (c) That the not ſetting (c) 1 Salk, foo; 
forth in the caption of an indictment taken at a leet, whether 
the court were holden by grant or preſcription, is holpen by 
the multitude of precedents, 


S:&ug26. As to the ſecond particular, viz. What certainty , Hale x 
is neceſſary in the caption of an indictment in reſpect of the (4) 6 H. 4. 
jurors by whom it was found, It ſeems agreed, That no cap- 8 — 434» 
tion of an indictment whether found at a (d) court-leet, or > Keble _ 
other inferior court, can be good without expreſsly ſhewing, 8 $07. 
that the jurors who found it were of the (e) county, city, or * 33s 
burgh, or other precinct, for which the court was holden, and — fon. = 15. 
that they were at leaſt (/) twelve in number, and (g) alſo, 6 H. . 4. 
that they found the indictment upon their oaths. —Alfo, indict- 77 * — 356. 
ments have been (4) quaſhed for an omiſſion of the names of by ew 140. 
the jurors in the caption; but there is a (i) precedent in 3 Modern 201, 
Saunders's Reports of a caption, ſetting forth, that the indict- | 
ment was taken by twelve men, &c. without naming them, and 2 the caſes - 
yet no exception appears to have been taken on this account, cited ro teners, 
Alſo many indictments taken in inferior (+) courts, have been dye, 74.57 
quaſhed for want of the words proborum et legalium hominum in the —_ - og 
caption ; but this exception hath been often over-ruled, as it hath nd 1 Salkeld 
been more fully ſhewn in the ſixteenth ſection of this chapter, % R. _ 
—Alſo many inditments in ſuch courts have been quaſhed for . 8 
want of the words (1) jurat et onerat in the caption, and alſo for 5 H. 4. 4. 


want of the words (m) adtunc et ibidem, before the words jurat air 


et orerat”; and allo for (u) want of the words ad inguirendum pro () 1 553, 606, 


1 Saund. 249. 
ditto domino rege et pro corpore tomitatus ; and alſo for want of id 13H. 25 
the words (o) ſuper ſacramentum ſuum dicunt, aſter the words 40 K0820 629. 
Jrat et onerat”; and alſo for expreſſing the (p) oath to have been 2 Keble 471. 

to inquire pro corpore civitatis prædiclæ, where the offence aroſe * R. Abr. 82, 
in, and the ſeſſions was holden for a burgh, &. But it is (9) Nr 102 

ſaid, That in the caption of an indictment taken in the king's 32g. 629 152. 
dench, or at the (7) grand ſeſſions, the words ſuper ſacramentum * — 


ſaum dicunt, ſupply the want of the words jurat' et enerat, Kc. 5. 


—Alſo, it is ſaid to have been (5) adjudged that the words Cos. s Keble 59, 
(n) 1 Mod 26 2 Keble 883. 61 „) 2 Kebl + Show . (o | 2233 
0 1 Kund. 249+ (4) i" Ked, - oh Ga Kedls 471, * 6 Meters - Rh aca * 


gurat, 
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(a) 1 Sid. 1460, Jurat. et onerat. ad inquirend. pro domino rege et corpore comitatut 
3 xg 272. are ſufficient, without the word pro before corpore; and that the 

$$ addition of the words 'ad /argum after inquirend. does no (a) hurt; 
(6) 6 Moo, 95. 1 . 2 , 
Fc. and that there is no need of the words ad inguirendum pro corpore 
» (c) R. v. Grave- comitatus in an (6) inquiſition taken for a particular purpoſe ; 
Ges 4 Hil. 3. and that the omiſſion of the word (c) onerat. is not fatal, if there 
MOEN a be the word jurat”, for that fully implies it. 


(d) 1 Bulſt.203, Set. 127. As to the third particular, viz. What certainty 
Gy 2 . 9. js neceſſary in the caption of an indictment, in reſpect of the 
* 9 time when it was found. It ſeems (4) agreed, That ſuch caption 
2 Keble 37.823. muſt ſet forth a certain day and year when the court was holden, 
1 iodern Br. before which the indictment was found (22), and muſt record 
Cn it as then found in the (e) preſent tenſe, and not in the preter. 
Rex v. Bunce, perfect (23), for it hath been (F) adjudged, That if it deſcribe 
OH the ſeſſions at which the indictment was taken, as holden die 
(z) 2 Keb. 632. Martis et die Mercurii; or as holden on ſuch a day uch a 
Vide ſup. ſ. 87, year of the king, without (g) aſcertaining what king; or if 


27 
. it ſet forth the ſtyle of the day or year in any (5) figures but 
(i) vide fup. Roman, it is inſufficient (24). But it ſeems to be (i) agreed, 
1. 80. and c. 23. That it is ſufficient to expreſs the year of the king, without add- 
G . _ ing that of the Lord. Alſo it ſeems, that (#) extitit preſenta« 


368. tum for exiſtit is made good by the multitude of precedents, 
1 Keble 37. 
2 Keble 367. 5 Coke 120. F. Indid. 20. B. Indict. 34. 10 Edw. 4. 15+ 


(22) The caption ſtated the ſeſſions to be held ad feftum Epbipbanii inflead of Epipbaniæ, and it was 
| adjudged fatal, Strange 698. An indifiment taken at the adjourned ſeſſions muſt ſhew when the 
original ſeſſions began, Strange 865. And if the court is ſtated to be held on an impoſſible day, it 
will vitiate the indictment. Rex v. Fearnly, Trin. 26 Geo, 3. Durnford and Eaſt's Reports 316, 
—(23) Vide Rex v. Hall. Durnford and Eaſt 426, where it is decided (fince note 2. Bk. 1. p. 12. 
was printed), that a conviction may be in the preter- perfect, as well as in the preſent tenſe, (24) Vide 
a Hale 170, Strange 261, Andrews 137. | 


ect. 128. As to the fourth particular, vis. What certainty 

is neceſſary in the caption of an indictment in reſpect of the 

place where it was found, It ſeems agreed, T hat if ſuch caption 

(!) Dyer 6g, either ſet forth no (1) place at all where the indictment was 
Cc. J,. 256. found, or do not (m)ſhew-with' ſufficient certainty, that the place 
2205 ſet ſorth is within the juriſdiction of the court before which it 

| was taken, as where it ſets forth the indictment as taken at 3 

2 1 ſeſſions of the peace holden for ſuch a county, at B. (u) with- 
TT tt ſhewing in what county B. is, otherwiſe than by putun 
the county into the margin, it is inſufficient. Alſo if an act o 

parliament, whether it be in print or net, appoint, that the 

| quarter-ſeſſions of ſuch a county ſhall be holden at ſuch a place 

(-) Ns: only, and not elſewhere, except for cauſe of the plague, Kc. 

| (1's . ſcems, (o) that the caption of every indictment taken at ay 

Vide Pop. 208. ſuch ſeſſions, is inſufficient, unleſs it expreſsly ſhew, that it 


C. Eiiz. 49% was holden at ſuch place, But it hath been (p) N. 
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That the caption. of an inquiſition as taken at B. before J. S. 
—.— of — king's liberty of B. aforeſaid, is good, without 
expreſsly ſhewing that B. is within the liberty of B. for it can- 
not but be intended. 


$2. 129. As to the tenth general point of this chapter, 
viz. Upon what proof, and within what time after the offence, 
an indictment may be found. It (a) ſeems, That before the firſt 
of Edward the fixth no certain number of witneſſes was re- 
quired upon the indictment or trial of any crime whatever. 
For it ſeems to be generally (h) zgreed, That the ſtatutes of the 
firſt and ſecond of Philip and Mary, in reſtoring the order of 
trial by the courſe of the common law, took away the neceſſity 
of two witneſſe in all caſes within thoſe ſtatutes ; from whence 
it plainly ſeems to follow, that they were not required by the 
common law. It is holden (c) indeed by ſome, that by the 
ancient common law one witneſs was not ſufficient to convia 
any perſon of high treaſon ; and this is ſaid to be grounded on 
the law of God, expreſſed both in the Old and New Teſtament, 
But granting that one witneſs was not ſufficient for a convie- 
tion, it doth not follow but that he might be ſufficient for an 
indictment. 

Alſo, however the law might have ſtood in relation to theſe 
matters before the conquelt, it ſeems to have been wholly alter- 
ed long before the ſtatute of Edward the ſixth, And I rather 
incline to this opinion, fince [ find it fo little ſupported by the 
generality of the authorities cited by Sir Edward Coke for the 
proof of the contrary, which wholly relate either to the proof 
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( 3 Keble 69, 
B. Corone 220, 
2 Jones 233. 
4%) B. Cor. 220. 
8. 9. 1 164. 
Dyer 132. 

1 Jones 233. 
Kiel wood 18.49. 
Vide 3 Iaſt. 24, 
257 2 . 

Sum, 208, 262, 
1 Hale 299. 300. 
(09 3 inſt. 6. | 
Raymond 408. 
See this ſubject 
examined very 
much at large 


Fol. 232 to 246, 


of an eſſoin, or of a ſummons (4) in a real action, or (e) of (%) Brad. 354. 
the default of perſons ſummoned on a jury, or (7) other matters () 35 H. 6. 


rather leſs to the point. And as to the above-recited paſſages 
of Scripture it may be anſwered, that thoſe in the Old Tefta- 
ment concern only the judicial part of the Jewiſh law, which 
being formed for the particular government of the Jewiſh na- 
tion doth not bind us any more than the ceremonial ; and that 
thoſe in the New Teſtament contain only prudential rules for 
the direction of the government of the church, in matters in- 
troduced by the goſpel. and no way control the civil conſtitu- 
tions of countries, To which may be added, That whatſoever 
may be ſaid either from reaſon or ſcripture for the neceſſity of 
two witneſſes in treaſon, holds as ſtrongly in other capital 
cauſes, and yet it is not pretended, that there is or ever was 
any ſuch neceſſity in relation of any other crime but treaſon, 

Seer. 130. But it is enacted by i Edw. 6. c. 12. f 22, 
That no perſon or perſ-.ns, ſhall be indicted, arraigned, con- 
* demned, or convicted for any offence of treaſon, petit treaſon, 
* or miſpriſion of treaſon, &c. unleſs the ſame offender or 
offenders be accuſed by two ſufficient and lawful witneſſes, 
ot ſhall willingly without violence confeſs the ſame,” 


Feet . 


46, 47. 
(f) 48 Edw. 3. 
30. 


15 Edw. 4. 1. 


1 Hale 253. 


Two witneſſes 
required in 
treaſon; 


Treafons to be 
tried as at come 


3 
_ — — - 
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Too lauful wit. 
neſſes required 


Indictment to be 
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Seck. 131. Alſo it is further enacted by 5 and 6 Edw. 6, 
c. It. ſ. 8.“ That nv perſon or perſons ſhall be indicted, ar- 
«© raigned, condemned, convicted or attainted, for any of the 
< treaſons in the act mentioned, or for any other treaſons that 
e then were, or after ſhould be, which ſhould after be per- 
<< petrated, committed, or done, unleſs the ſame offender or 
offenders be thereof accuſed by two lawful accuſers; which 
<< ſaid accuſers at the time of that arraignment of the party 
„ accuſed, if they be then living, ſhall be brought in perſon 
«© before the party ſo accuſed, and avow and maintain what 
© they have to ſay againſt the ſaid party, to prove him guilty 
c of the treaſons or offences contained in the bill of indict- 
* ment laid againſt the party arraigned, unleſs the ſaid party 
« arraigned ſhall willingly, without violence, confeſs the 
« fame,” | 
Sect. 132. But it is enacted by 1 and 2 Philip and Mary, 
c. 10. That all trials after that ſtatute to be had, awarded, 
* or made for any treaſon, ſhall be had and uſed only accord- 
<« ing to the due order and courſe of the common law.“ 
Sect. 133. Alſo it is enacted by 1 and 2 Philip and Mary, 
c. 11.“ That all and every perſon and perſons who ſhall be ac- 
„ cuſed or impeached of any of the offences contained in that 
&« ſtatute, or of any other offence or offences concerning the 
« impairing, counterfeiting or forging of any coin current 
e within this realm, ſhall and may be indicted, arraigned, 
6% tried, convicted or attainted by ſuch like evidence, and in 
& ſuch manner and form as has been uſed and accuſtomed 
« within the realm, at any time before the firſt year of Ed- 
« ward the ſixth.“ | | 
Sect, 134. It is further enacted by 7 Will, 3. c. 3.“ That 
© no perſon or perſons whatſoever ſhall be indicted, tried or 
&« attainted of high treaſon, whereby any corruption of blood 
* may or ſhall be made to any ſuch offender or offenders, or 
eto any the heir or heirs of any ſuch offender or offenders, or 
„of miſpriſion of ſuch treaſon, but by and upon the oaths and 
« teſtimony of two lawful witneſſes, either both of them to 
* the ſame overt act, or one of them to one, and the other of 
„ them to another overt act of the ſame treaſon, unleſs the 
« party indicted and arraigned, or tried, ſhall willingly, with- 
* out violence, in open court confeſs the ſame, or ſhall ſtand 
* mute, or refuſe to plead; or in caſes of high treaſon, ſhall 
& peremptorily challenge above the number of thirty-five of the 
““ jury,” 


Set. 135. And it is further enacted by the ſaid ſtatute, 
© That no perſon or perſons whatſoever (ſuch only excepted 33 
4 ſhall be guilty of deſigning, endeavouring, or attempting any 
te aſſaſſination on the body of the king, by poiſon, or other- 
« wie), ſhall be indicted, tried or proſecuted for any ſuch tre?” 
„ fon as aforeſaid, or for miſpriſion of ſuch treaſon, that * 


3 
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« be committed or done within the kingdom of England, do- 
&« minion of Wales, or town of Berwick upon Tweed, un- 
« Jeſs the ſame indictment be found by a grand jury within 
« three years next after the treaſon or offence done and com- 
ic mitted.” 4 

Set 1 6. But it is provided, That nothing in this act ſhall 
« any ways extend to any impeachment, or other proceedings in 
&« parliament, nor to any indictment of high treaſon, nor to 
« any proceeding thereupon for, counterfeiting his majeſty's 
« coin, his great ſeal, or privy ſeal, his ſign manual, or privy 


« ſignet 
Set. 137. Upon theſe ſtatutes the following particulars 
ſeem moſt remarkable.—Firſt, That where the ſtatute of the 


firſt of Edward the ſixth requires, That the party be ac- 
cuſed by two lawful witneſſes; and that of the fifth and ſixth 
of Edward the ſixth, That he be accuſed by two lawful ac- 


365 


Vide 20 Geo, 2, 
C. 10. : 


Palit, e. 39. . 12. 


* 


(a) B. Cor. 220. 


latt. 25, 26. 
cuſers; they both mean the very (a) ſame thing, becauſe the ä 
common law admits of no other accuſers but witneſſes. _ 1 Hale 30. 


Se. 138, Secondly, That according to the general (5) 3) S. P. C. 164; 


opinion, it is not required either by the firſt, or the fifth and 
ſixth of Edward the ſixth, That ſuch accuſers or witneſſes be 
preſent with the indictors in perſon, but that they may ſend 
their accuſation to the indictors in writing under their hands, 
which will be ſufficient even after their death. Alſo it is ob- 
ſervable, That the books which ſpeak of this matter do not ex- 
preſsly ſay, that ſuch accuſation muſt be upon oath, but ſurely 
this cannot but be intended; for how can any accuſer be ſaid 
to be a lawful witneſs, if he be not upon his oath ? But this is 
cleared by the ſeventh of William the third, as to the treaſons 
within that ſtatute; for it expreſsly provides, That no perſon 
4 ſhall be indicted thereof, but by and upon the oath and teſti- 
„ mony of two lawful witneſſes,” 

Sect. 139. Thirdly, By the judgment both of (e) Coke and 
(4) Hale, one who can only witneſs, by hearſay, what he has 
heard a good witneſs ſay, is not a lawful accuſer within any of 
theſe ſtatutes; for if this were to be allowed, nothing would be 
more eaſy than in any caſe, where there is one witneſs, to get 
a ſecond, which would totally elude the proviſion of the ſta- 
tutes in requiring two lawful witneſſes, &c. 

dect. 140. Fourthly, That the words, © unleſs the part 
e ſhall willingly, without violence, confeſs the ſame,” in the 


It, and 5.and 6 Edw, 6. are to be underſtood () where the 97 


party accuſed _ his examination, before his arraignment, 
willing!y confeſſes the ſame without torture: But it is obſerv- 
able, that 7 Will. 3. is thus expreſſed, ** Unleſs the party in- 
© ditted and arraigned, or tried, ſhall willingly, without vio- 
«* knce, in open court confeſs the ſame.” 


only mean a confeſſion n the arraignment of the party. 
S. a . 


» Corone 2. 
Summary 208. 
But 3 Inf, 25, 
26, ſeems con- 
tary, 


1 Hale 304+ | 


(e) — -._ 
(4) um. 203, 

I _ 306. 
Con. yer 

Vide 8. P. . 
Foſ. 164. & 234. 
B. Cor. 220. 
Foſter 243. 
Sed vide ſup. 


l. 134. 
9 2 And. 66, 


1 Hale 304. 

3 laſt, 25, 
Kelyoge 18. 

2 St. Tr. 438, 
N. B. It was de- 
cided in Frascia t 
caſe, 6 St. Tr. 38. 
that theſe words 
Foſter 247. 


= 
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Set. 141. Fifthly, That one witneſs to one, and another 

(% Raym. 407, Witneſs to another overt act of the very ſame (a) treaſon, have 

Kelynge 9. been conſtrued to be ſufficient, within the ſtatutes of the firſt, 

1 and the fifth and ſixth of Edward the fixth, and the expreſs 

as words of the ſeventh of William the third are agreeable 
hereto. / | 

And a collateral fact, not tending to the proof of the overt ads, may be proved by one witneſs, 


Salk. 634. 5 St. Tr. 17. or by the confeſſion of the priſoner, 8 St. Tr. 255. for the words of the 
flatute arc configed to the proof of the overt acts. Fol; 242, N 


— 


S:8. 142. Sixthly, That the ſtatute of x and 2 Philip and 
| Mary, c. 10. by enaCting, ** That all trials of treaſon ſhall from 
. thenceforth be according to the courſe of common law,” doth 
| | (3)S.P.C go. not (b) take away the neceſſity of two witneſſes upon an indict- 

1 1 ment, required by the 1ſt, and 5 and 6 Edw. 6. c. 6, becauſe the 
Cor. 420. indictment is no part of the trial, but is more properly the accu- 
Foſter 2335. ſation to be tried. u (% That the fald f. 
| Pp dect. 143. Seventhly, (c) That the ſaid ſtatute of 1 and 2 
| 12 1 Philip * Mary doth A) extend to miſpriſion of treaſon; 
| Foũer 233. But this is expreſsly provided for by 7 Will. 3. as to ſuch trea- 
| ſons as are within that ſtatute, and therefore there muſt be two 
- witneſſes to the indiciment, as well as trial of every ſuch miſ- 
priſion. 
(4) B. Cor. 220. Sect. 144. Eighthly, That (d) petit treaſon is within the 
3 loft. 24. iſt, and 5 and 6 Edw. 6. and 1 and 2 Ph. and Mary, c. 10. 
Foſter 33. but not within the 7 Will. 3. from whence it follows, That 
= two witneſſes are required to the indictment, and not to the 
trial of it, and that two witneſſes are not neceſſary even upon 
(e) Vide ſp, the indiAment, if (e) the party, upon his examination, con- 
114% - feſs it, | 
Sec. 145. Ninthly, That the ſtatute of 1 and 2 Ph. and 
Mary, c. 11. which enacts, That all perſons accuſed of any 
* —— concerning the impairing, counterfeiting or forging 
te the coin, ſhall be indicted and tried as at the common law, 
77 2 Jones 233. hath been conſtrued (/) to extend to clipping, and all other 
ide B Cor. aa0. offences in impairing the coin, which have been made treaſons 
Id ſince the ſaid ſtatute of 1 and 2 Ph. and Mary. From whence 
it may be probably 1. e. That the ſtatute of 7 Will. 3. by 
« expreſsly providing, That nothing therein ſhall extend to high 
„ treaſon for counterfeiting the coin,” intended in like manner, 
that it ſhould not extend to any other high treaſon concerning 
the coin. ih 
Within what + By 31 Eliz. c. 5. * All indictments upon any penal ſtatute, . 
time penaltics © whereby the forfeiture is limited to the king, ſhall be ſued 
| _-_ e within two years after the offence committed: If the for- 
| « feiture is limited to the king and proſecutor, the ſuit ſhall be 
„ in one year; and in default thereof the ſame ſhall be fu 


tot the king withia two years aiter that year — 
; £ „ het 


— 


C 
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« where a ſtatute limits a ſhorter time the ſuit ſhall be brought 
« yithin ſuch time limited.” | | 


' 

Indie ruin Ts, being the foundation of all capital proſecutions, found in the abſence of the 
accuſed, and only the evidence for the king adduced ; it is neceſſary that the proof of the offence 
Mould be ſubſtantial, Lord Coke 3 Inſt. 25, and it has been obſerved, with great fireagth of argu- 
ment, that a grand jury ought to have the ſame perſuaſion of the truth as a petty jury, or a coroner's 
inqueſt, 4 State Trials, p. 183, But it is ſaid by Lord Hale, 2 vol. 157, and confirmed by Pem- 
berton C. J. in Ld Shaf ſbury's caſe, 3 State Trials, p. 418. that as an indictment is merely an ac 
cuſation, and the party is afterwards to undergo a full trial, they ought upon probable evidence only to 
Kod the bill. And it has been lately decided by all the Judges, that a perſon committed a3 a principal 
in the ſame felony with another, and taken from his confinement, before the grand jury, by a ſur- 
reptitious order to the gaoler, and without authority iriftly regular, is a competent witneſs for that 
purpoſe, Indeed, many of the judges were inclined to think, that if a grand jury ſhould find a bill 
upon evidence pa/pably improper, and the party be afterwards convicted on it by lawful evidence, before 
the petty jury, the validity of ſuch a conviction could not be impeached, Dr, Dodd's caſe, O. B. 

ebruary ſeſſions 1757. MS. ; | 


$:. 146. As to the eleventh general point of this chapter, (4)4 St. Tr. 13. 
viz. In what caſes an indictment may be quaſhed: I take it to 3 54» 
be (a) ſettled, That by the common law the court may, in diſ- « Keble 148, 
cretion, quaſh any indictment, for any ſuch inſufficiency, either 2 K«dle 45, 


in the caption, or body of it, as will make any judgment what- Palmer a2 i 


ſoever, given upon any part of it againſt the defendant, erro- Salkeld 37. 
neous. Yet it ſeems, That judges are in no caſe bound, ex de- 4 St. Tr. 234. 


bite juflitiee, to quaſh an indiAment, but may oblige the de- py net 
fendant either to plead or to demur to it, And this they generally Eat 316, | 


do where it is for a crime of an enormous or publick nature, as _ a7. 65. 
perjury, forgery, ſedition, nuſances to the highways, and other Rate 


Bu 
offences of the like nature, (5) Neither will the court quaſh 1129. 2118. 


an indictment removed by certiorari, if a recognizance for the Wilſon 325. 
trial of it hath been forfeited (25). e Salkeld ie. 


(25) Between quoſhing indictments and arreſting the judgment, quaſhint is the firongeft way 3 
becaulc they muſt be very groſsly bad to have the court to deſtroy them at once. 1 Black. 275. Even 

the part of a proſecutor, the court will ſee that no miſchief or oppreſſion enſues, and wil impoſe 

ms before they grant leave to quaſh an indictment. 1 Black, 461. Vide Douglas 239. 3 Bur- 
row 1468. For although it is frequently done. Foſ. 105, Cro. Car. 147. yet it is by no means of 
courſe, Strange 946. But the reaſon of not quaſhing on motion, but leaving the party to demur 
does not hold where the objection is, to the juriſdiction of the court that has undertaken to proceed, 
1 Burr, 389.—For a detail of caſes from the modern reporters, in which the court will or will 
not quaſh indictments, vide 3 Bac, Abr. 116. and 3 Comyn's Digeſt, p. 308. to 510, LA] 


Se, 147. Alſo it is enacted by 7 Will. 3. c. 3. That no How exception 
* indictment for high treaſon, or miſpriſion thereof (except or gore 
* only indictments for counterfeiting the king's coin, ſeal, — 
* ſign or ſignet), nor any proceſs or return thereupon, ſhall be 
*quaſhed on the motion of the priſoner, or his counſel, for 
i miſwriting, miſ-ſpelling, falſe or improperLatin, unleſs excep- 
tion concerning the ſame be taken and made in the reſpeQive 
* court where ſuch trial ſhall be, by the priſoner, or his coun- 

* (el aſſigned, before any evidence given in open court upon 
* ſuch in lictment; nor ſhall any ſuch miſwriting, miſ-ſpelling, 
= falle or improper Latin, after conviction on ſuch indictment, 
* be any cauſe to ſtay or arreſt judgment thereupon : But ne- 


vertheleſs, 


(a) 4 St. Tr. 
135. 32%. 


(3) 1 Sid, 54 
152. 140. 
Strange 953. 
1103. 1072. 
Andrews 174. 
216. b 
(e) 1 Keble 255, 
(a) Rexv. Nixon, 
Trin. 5 Geo. 1. 
Strange 185. 
Burrow 385. 


(e) Sup. ſ. 25 · 
(/) Sup. ſ. 70, 
71, 72. a 
Vide c. 23. 

1. 103. 
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ce yertheleſs, any judgment given upon ſuch indictment ſhall 
% and may be liable to be reverſed upon a writ of error, in the 
« ſame manner, and no other, than as if this act had not been 
<< made,” ats 

Seck. 148. It hath been ſettled (a) in the conſtruction of 
2 2 That no ſuch exception can be taken, after plea 
pleaded. | 

Sect. 149. It is ſaid (5 in Siderfin's reports, That the court 
never (c) quaſheth an information exhibited by a common per. 
ſon, but that it will quaſh” an information exhibited by the at- 
torney general, or by the maſter of the crown office, upon mo- 
tion, if there be cauſe : But this was denied in one (d) Nixon's 
caſe, wherein the court ſeemed to be agreed, That they never 
have, or will quaſh any information whatſoever, | 


B. R. H. 365, Vide Douglas 239. Salkeld 372. 


Seck. 150. As to the twelfth general point of this chapter, 
viz. What may be pleaded to an indictment, and in what man- 
ner: Having already ſhewn in this chapter how a defendant 
may plead (e) to an indictment, That the indictors were te- 
turned contrary to the purview of 11 Hen. 4. c. 9. And ha- 
ving alſo (f) ſnewn, how he may plead a miſnoſmer, or wrong - 
ful addition; and intending in the following part of the bock 
to ſhew, how he may plead a former acquittal, conviction ot 
attainder, or a pardon or other ſpecial plea, or the general iſſue; 


I ſhall in this place only take notice, That the defendant may 


&) Finch 38 5. 


ummary 202. 


249.254. 


2 Hale 239. 
4 Comm, 332. 


5 Mo1.456-463, 
hower 106, 
2 Hale e. 20. 


plead any plea in abatement of an indictment of felony; and 
alſo plead over in bar, and take (g) the general iſſue alſo, in the 
ſame manner as an appellee may do, as hath been more fully 
ſhewn, Ch. 23. Sect, 127. 138. | | 


CHAPTER THE TWENTY-SIXTH, 


OF INFORMATION, 


NFORMATIONS are of two kinds, viz. Such as are ryere- 
ly at the ſuit of the king. And ſuch as are partly the ſujtof 
the King, and partly the ſuit of the party. E 


For the better underſtanding the firſt of theſe ! ſhall en- 
deavour to ſhew,—In what caſes they lie; What ought to 
the form of them; and, How the law concerning them bath 
been altered by Ratute, | 3. 


d 


Ch. 26, OF INFORMATION, 


$:8. 1. As to the firſt of theſe particulars. viz. In what caſes 
ſuch informations lie. It hath been holden, That the king 
ſhall put no (a) one to anſwer for a wrong done principally to 
another, without an indictment or preſentment, but that he may. 
do it for a wrong done principally to himſelf, But I do not find 
this diſtinction confirmed by experience ; for it is every day's 
practice, agreeable to numberleſs precedents, to proceed by 
way of information, either in the name of the attorney-general, 
or of the maſter of the crown · office, for offences of the former 
kind, as for (5) batteries, (c) cheats, ſeducing (d) a young 
man or woman from their parents in order to marry them 
againſt their conſent, or for any other wicked purpoſe ; ſpirit- 
ing (e) away a child to the plantations, reſcuing (/) perſons. 
from legal arreſts, (g) perjurics and ſubornations thereof, (þ) 
forgeries, conſpiracies, whether to accuſe (i) an innocent per- 
ſon, or to impoveriſh (f) a certain ſet of lawful. traders, &c. 
or to (I) procure a verdi& to be unlawfully given, by cauſing 
perſons bribed for the purpoſe, to be ſworn on a tales; and 
other ſuch like crimes done principally to a private perſon, as 
well as for offences done principally to the king, as for (m) libels, 
I) ſeditious words, (u) riots, falſe news, (o) extortions, nu- 
ances, as in not ( { repairing highways, or obſtructing (g) 
them, or ſtopping 42 common river, &. contempts, as in de- 
parting (s) from the parliament without the king's licence, diſ- 
obeying (t) his writs, uttering (u) money without his authority, 
eſcaping (x) from a legal impriſonment on a proſecution for a 
contempt, negleRing to keep watch and ward, abuſing (y) the 
King's commiſſion to the oppreſſion of the ſubject, making a re- 
turn to a mandamus of matters (z) known to be falſe; and in 
85 any other offences againſt the publick good, or againſt 


the firſt and obvious principles of juſtice and common honeſty. 


0) See precedent x Saunders 300, 301. 


1 Black, 269. 3610. (1) And in 


(p) Raymond 384, Shower 110. 116, 1 Siderfin 1430. (f) Shower 112. 116, 
118. (s) Ibid. (e) C. Car. 253, (=) Reymond 185, (x) C. Car, 20g. 
(=) Salkeld 374+ 


Se. 2. Alſo it ſeems, That of common right ſuch an in- 
formation, or an action in the nature thereof, may be brought 
for offences againſt ſtatutes, whether they be mentioned by ſuch 
ſtatutes or not, unleſs other methods of proceeding be particu- 
larly appointed, by which all others are impliedly excluded, 


* 237. & ſup. c. 25. f. 4. 


Sed. 3. But J do not find it any where holden, That ſuch 


an information will lie for any capital crime, or for miſpriſion 
ol treaſon, 


Sec. 4. As to the ſecond particular, viz, What ought to be 


the form of ſuch informations. Having already in the chapter 


+ 


(m) Raymond 201, Shower 118, 119, 
is caſe there muſt be 14 days notice of trial, 
(n) 5 Mod. 459. C. Car, 252. Show. 106, Skin, 116, (e) Raym, 216, Corth, 226. Bon. 311. 


(a) Thelo. b. To. 
C. 4. ſ. 9, 10,11, 
12, 13, 14. 
_—_ 336. 

Pre. 4 & 
wh & Ma, s 
Infra ſ. 5. 
Shower 116, 
117, 118. 
(e) Shower 110. 
1 Siderfio 431. 
9 Modern 40. 
Skinner 108. 
(4) C. Car. 557. 
March $2. 

3 Keble 101. 

1 Levinz 257+ 

1 Siderfin 387. 
5 Modern 22 t. 
7 Modern 39. 
Carthew 384. 
but go judgment 
was given in 
this caſe, 
Skinner $1, 

2 Keble 432. 
Raymond 473. 
{e) Raym. 474» 
Skinner 47. 

I Black 386. 
FRM. 331. 
Shower 109. 
113. 

C. Car. 579. 
(e) Raym. 202. 
5 Modern 4342. 
7 Modern 100, 
Salkeld 28. 

() Shower 111. 
(% Raymond 
417. 

(+) 1 Sid. 174. 
Carthew 4+, 
Fort. 337. 


(7) Shower 114, 


(y) Shower 116. 


Shower 117, 
115, 116, 117, 
3 Modern 117. 
2 And, 128. 
Raflal 686, 
Vitail, 1, 

Vide 3 Leon, 

2 And, 127,128, 


Vide Shower 
109, 110. 
2 Hale 151. 


s Black 93. 


(e) Salkels 375. 
Vide 3irange 70. 


(5) Raym. 24. 
LL 
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of IndiAments incidentally ſhewn the principal points relating 
to this matter, I ſhall only take notice in this place, That, ſeei 

an information differs from an indidment in little more than 
this, that the one is found by the oath of twelve men, and the 
other is not ſo found, but is only the allegation of the officer 
who exhibits it, whatſoever certainty is requiſite in an indiQ- 
ment, the ſame at leaſt is neceſſary alſo in an information, and 
conſequently, as all the material parts of the crime muſt be pre. 
ciſely found in the one, ſo muſt they be preciſely alledged in 
the other, and not by way of (a) argument or recital.— Yet it 
hath been adjudged, That where an information of perjury was 
drawn in this manner, memorandum quod A. B. &c. dat curie 
Hic intelligi et informari quad termino ſancti Hill', &c, in rotulis 
continetur ſic, vix. That ſuch an action was brought, and 2 
trial had thereon, &c, Et quad the defendant, at ſuch trial, took 
ſuch an oath, which was falſe, &c. without adding before ſuch 
mention of the falſe oath, et ulterius dat Cur. hic intelligi; yet, 
by reaſon of the late precedents the information is as (b) ſuf- 
ficient, at leaſt after verdict, as if thoſe words had been added: 
It muſt be confeſſed, That this is the moſt reaſonable conſtruc- 
tion, for how can it be intended that it could be contained in 
the record of the trial, That ſuch an oath was taken at it, or 
that it was falſe? | | | 


Sect. 5, As to the third particular, viz. How the law con- 
cerning ſuch Informations hath been altered by ſtatute ? It is re- 
cited by 4 & 5Will. and Mary, c. 18.“ That divers malicious and 
contentious perſons had more of late, than in times paſt, pro- 
cured to be exhibited and proſecuted Informations in their Ma- 
jeſties court of king's bench at Weſtminſter, againſt perſons | 
in all the counties of England, for treſpaſſes, batteries, 0 
other miſdemeanors, and after the parties ſo informed agai 


had appeared to ſuch Informations, and pleaded to iſſue, the in- 
formers had very ſeldom proceeded any further, whereby the 


1 Black. 542. 
B. R. H. 247. 


perſon ſo informed againſt had been put to great charges in 
their defence; and although at the trials of ſuch informations 
verdicts had been given for them, or a nolle proſequi entered 
againſt them, they had no remedy for obtaining coſts againlt 
ſuch informers.” And thereupon it is enaRed, ** That the 
* clerk of the crown, in the ſaid Court of king's bench, for the 
© time being, ſhall not without expreſs order, to be given by 
« the faid court, in open court, exhibit, receive, or file any Wy 
formation for any of the cauſes aforeſaid ; or iſſue out a,. 
«© proceſs thereupon, before he ſhall have taken, or ſhall have 
% delivered to him a recognizance from the perſon or perſons 
« procuring ſuch information to be exhibited, with the place 
<< of his, her, or their abode, title or profeſſion, to be entered 
<« to the perſon or perſons againſt whom ſuch information or 
informations, is or are to be exhibited, in the penalty n 
„ tyen 
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cc twenty pounds, that he, ſhe, or they will effeQually pro- 
at ſecute ſuch information or informations, and abide by, and 
<« obſerve ſuch orders as the ſaid court ſhall direct; which re- 
« cognizance the ſaid clerk of the crown, and alſo every juſtice 
< of the peace of any county, city, franchiſe, or town cor- 
&« porate (where the cauſe of any information ſhall ariſe), are 
te by the ſame ſtatute impowered to take: After the taking 
& whereof by the ſaid clerk of the crown, or the receipt 
<« thereof, from any juſtice of the peace, the ſaid clerk of the 


1 crown ſhall make an entry thereof upon record, and ſhall 


& file a memorandum thereof in ſome publick place in his 
& office, that all perſons may reſort thereunto without fee; and 
t in caſe any perſon or perſons againſt whom any information 
* or informations for the cauſes aforeſaid, or any of them, 
t ſhall be exhibited, ſhall appear thereunto, and plead to iſſue, 
& and that the proſecutor or proſecutors of ſuch information or 
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« informations, ſhall not at his and their own proper coſts and 


« charges, within one whole year next after iſſue joined there- 
& in, procure the ſame to be tried; or if upon ſuch trial a ver- 
« di& paſs for the defendant or defendants, or in caſe the ſame 
& informer or informers procure a nolli proſegui to be entered; 
& then, in any of the ſaid caſes the ſaid court of king's bench is 
« authorized to award the ſaid defendant or defendants, his, 
« her, or their coſts, unleſs the judge, before whom ſuch in- 
c formation ſhall be tried, ſhall at the trial of ſuch informa- 
c tion, in open court, certify upon record, That there was 
& reaſonable cauſe for exhibiting ſuch information; and in 
c caſe the ſaid informer or informers ſhall not within three 
cc months next after the ſaid coſts taxed, and demand made 
« thereof, pay to the ſaid defendant or defendants the ſaid coſts, 
& then the ſaid defendant and defendants ſhall have the benefit 
& of the ſaid recognizance, to compel them thereunto.“ 


$2, 6. But it is provided, That nothing hereof ſhall ex- 
© tend, or be conſtrued to extend, to any other informa- 
&© tion than ſuch as ſhall be exhibited in the name of their Ma- 
i jeſties Coroner, or Attorney, in the court of king's bench, for 
<« the time being, commonly called the maſter of the Crown- 
&« office.” From whence it follows, That informations exhi- 


bited by the Attorney-general remain as they were at the com · 
mon law, 


For the better underſtanding this ſtatute, I ſhall endeavour to 


new, Firſt, Whether it extend to all kinds of Informations. 
Secondly, In what caſes the court will order an Information to 


be filed, Thirdly, How the party may be relieved againſt 
eſs iſſued againſt him, before any recognizance given, 
ourthly, Where the defendant ſhall have coſts, 


Bba dad. 


Strange 113t. 
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Seck. 7. As to the firſt of theſe particulars : Tt ſeems clear 
r That th ſtatute extends to all informations whatſoever exhi- 
guo warranto, bited by the maſter of the 'crown-office; and though it may be 
_ Con m. objected, That an information in the nature of a quo warrants, 
3 — being a proper means to try a right, is not within the meaning 
4 Comm. 307. of the ſtatute, which mentioning treſpaſſes, batteries, and other 
Tiba 282.495. miſdemeanors, may be reaſonably conftrued to intend ſuch 
1 Black 34 46. other miſdemeanors only as are of an inferior nature, like to 


—4 14 thoſe ſpecified, which are generally wrangling and frivolous 


Carthew 504. ones; yet ſeeing this is a remedial Jaw, and therefare ought to 
Ld Raym. 426. be largely conſtrued, and ſuch informations may be as vexa- 


gy_ __ | tious as any other, and always ſuppoſe an uſurpation of ſome 


Carthew 218. franchiſe, and every ſuch uſurpation is certainly a miſdemeanor, 
503: it hath been ſettled that this ſtatute doth extend to them. 
1 Burr. 402. 


6 Com. Dig. 362. 2 Inft. 282. 9 Co. 28. Yelv, 191. Finch 322. Quo warranto is not withis 
the ſiatute of additions, Wilſon 244, 


Lew of nifi prius Set. 8. As to the ſecond particular, viz. In what caſes the 


Upon the rule Sourt will order an information to be filed: It ſeems to have 
being granted been the general practice not to make ſuch an order, without 


2 grads he firſt making a rule upon the perſon complained of to ſhew cauſe 


abs the contrary ; which rule is never granted, but upon motion 
inſpect the books Made in open court, and grounded upon affidavit of ſome miſ- 
of the corcora= demeanor, which if true, doth either for its enormity, or danger- 
con. a 3 ous tendency, or other ſuch like circumſtances, ſeem proper for 
5 the moſt publick proſecution. And if the perſon upon whom 
ſuch rule is made, having been perſonally ſerved with it, do 

not, at the day given him for that purpoſe, give the court good 

ſatisfaction, by affidavit, that there is no reaſonable cauſe for the 

proſecution, the court generally grants the information; and 

ſometimes upon ſpecial circumſtances, will grant it againſt thoſe 

N who cannot be perſonally (a) ſerved with ſuch rule, as if they 


— 


purpoſely abſent themſelves, &c. (2) 


(2) The court will not grant an information againſt a private perſon ſor reading a pretended proclams- 
tion. Black, 2, Nor againſt a huſband for 1 chic» his wife — articles of ſe - 
Par«ition, Black, 13, Nor againſt perſons who aſſemble with a lawfol deſign, notwithſtanding ſome un · 
lawful and irregular ads enſue, Black 48, Nor againft juſtices acting improperly, in their publick 
capacity, unleſs flagrant proof of corruption appears. Strange 1181. Burrow 985. 1162, Black. 432. 
Douglas 589. Nor againſt minifters for converting brief - money. Strange 1130. Black. 443. Nor for 
bribing eletors, Black, 541, Nor for a perjored introfion to a living, upon an affidavit that it 
vas ſimoniaczl. Strange 70. Barnard K. B. 11. Nor for a libel if it appear to- be true, Strange 
498. Douglas 284. 387, 3 Bac. Abr. 475. Nor for offences committed upon the bigh ſea, 
Strenge 918. 2 Keble 190. Nor againſt a difſenter for refufing the office of ſheriff, Strange 1193. 
.3 Willon 18. Nor againſt an offender, although the penalty of the offence is yeſted in the Crowns 
Strange 1234. Nor tor words ſpok en of a juſtice in his publick chareer, Strange 1157. Nor for 
attempting Jubornation, B. R. H. 24. Nor for ſending a chal:enge, if the informant had previouſly 
imparted a challenge. Burrow $16. 402. Nor in favour of one cheat againſt another cheat, Pur- a 
row 548. Nor for a general charge ot extortion, Strange 999. Nor for ſtriking a magiſtrate in the 
execution of his office, if the magiſtrate firuck firſt, B. R. H. 240. Nor for an offence again? © 
private fiatute, Burrow 385. Nor if a civil ſuit is depending, upon the ſame ſubject. B. R. H. 24 
And in general the diſcretion of the court in granting information is guided by the merits of ihe perten 
applying; by the time of the arplication ; by nature of the caſe ; and by the conſequences which may 
rolly reſult from the granting it, Ld Mansfield, Black, 543, Vide alſo 3 Com. Dig: 5, 
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The court will grant an information for reproaching the office of magiftracy, or defam- 
ing the character of magiſtrates, Carthew 14, 15. For taking away a young woman from ber 
guardian, although chancery has committed the offender for a contempt. Str. 1107, Ahr. 
310. Or from her putative father. Str, 1162. For not examining evidence upon oath under a reference 
and rule of court. 1 WilC, 7. Or for demanding a ſhilling, by a juſtice, to diſcharge bis warrant 
and committing the party for not paying it. 1 Wilſ. 7. For ſeducing a man to marry a pauper in 
order to exonerate the pariſh, 1 Wilſ. 47. For ſeducing a woman, babituated to drinking, to make 
her will. 2 Burr, 1099. For voluntarily aſſenting, by a juſtice, trom ſeſhons. Str. 21. For re- 
Fofing to put an act in execution. Str, 413. For bribing perions to vote at corporation elections, 
La Raymond 1377. For publiſhing an obſcene book. Strange 788. For blaſphemy, Str. 834. 
For unduly diſcharging a debtor by judges of an inferior court, Hardw, 135. For refufing, by 
the captain, to let the coroner come on board a man of war, And. 231. Sir. 1097, For keeping 
great quantities of gunpowder. Str. 1167, For a juſtice making order of removal and not ſum- 
moning the party. And. 238. 273- For imprefling a captain as a common ſeaman maliciouſly, 
1 Black, 19. For ſpeaking treaſonable words, although the offender has been previouſly puniſhed ; 
viz, in an academical way, by the vice chancellor, 1 Black. 37. For contriving the eſcape of 
French priſoners. 1 Black, 286, For giving a ludicrous account of a marriage between an actreſs 
and a married man. 1 Black. 294. For contriving pretended converſations with a ghoſt with inten- 
tion to accuſe another of having murdered the body of the diſturbed ſpirit. x Black. 392. 401. 
For procuring a female apprentice to be aſſigned, though with her own conſen!, to another, for the 
purpoſes of proſtitution, 1 Black, 439. 


Sec. 9. But if the party on whom ſuch rule is made, (UC. Je. 213. 
ſhew to the court a reaſonable cauſe againſt ſuch proſecution 3 214. 902. 
as that he has been before indited for the ſame cauſe, and B. K. H, 241. 
acquitted; or that the intent of the (a) proſecution is to try ( Burrow 434, 
a civil right, as the title to land, &c. which is not yet de- Black 634. 
termined, or that the complaint js trifling, vexatious, or op- Durnford and 
preflive ; or if he can ſhew to the court (in anſwer to a motion Fat 2. Three 
for an information, in the nature of a quo warrants) that his — 5 og 
right to the franchiſe in queſtion had been already determined no bar. Black. 
on a mandamus; or that it hath been acquieſced (5) in many WY, . 
years, (3) without any diſpute; or that it depends on the — $69. * 
right of thoſe who voted for him, which hath not been yet (Strange 547. 
tried, (4) or that the franchiſe no way concerns the publick les 
(5) (as all thoſe which relate to the government of a cor 1 
ration (c) or the election of members of parliament, (d) and (/ Salkelo 374. 
fairs and markets (e) & c. are ſaid to do), but is wholly of a * * F344 
private (/) nature, as a coney-warren (g) &c. Or that the (e) BR. . 
election by which he claims, is agreeable to charter: or that 249- 261. 

he has never acted under it; the court will not grant the in» n 
formation, unleſs there be ſome particular and extraordinary (6) Or where the 
circumſtances in the caſe ; (6) the determination whereof, I. is vaſe:tled, 


being wholly left to the diſcretion of the court, cannot well Sg; 59. Or 


come under any certain ſtated rules. 5 
Burrow 1485 Or where there is no other remedy, Law of nif/ privs 212, 


\ ed. 


_ (y) In Mich. 7 Geo. 3. It was at length ſettled (vide Black. 470.) that after twenty years un- 
impeached poſſeſſion of a corporate franchiſe, no rule ought to be granted to ſhew by what right the 
poſſeſſor holds it, But that within twenty years, the granting an information would depend upon the 
particular circumſtances of each caſe, Winchelſea Cauſes, Burrow 1964, and 2524. A great length 
of quiet enjoyment, though ſomewbar ſhort of 20 years, ought to wergh the dilcretion of the court, 


ex v. Daus. Burr, 2023. Ten years, however, is not a ſufficient poſſeſſi n under this rule. Burr, 
$925, Nor has any rule been laid W 1 deciſi te, reſpe ing an information within the 20 years, 
3 | | Cowper 
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Cowper 76, But the court hat refuſed one after a guict poſſeſſion for 14 years. Rex v. Pike and 
Braddock, Prin, 20 Geo, 2. | 


(4) It is not preciſely determined how far a deriyative title to a corporate franchiſe may be im» 
Peached when the original holder died poſſeſſed of it undiſputed. Rex v. Stacie, Mich, 26 Geo. 3. 
Vide alſo Rex v. Spearing, Wincheſter affizes 1771. and Black. 471. where it is made a quere, if 
the rights of e/e#ors poſi: ſſed de facto of the franchiſe, can be impeached in quo Warrants againſt 
the elected. An information was refuſed, becauſe, among other reaſons, the queſtion of non-refidencg 
had never been tried. Douglas 590. Vide alſo Cowper 508. 


(s) The court refuſed a ge — againſt a recorder who had forfeited the office' by non-at. 
tendance ; for the corporation may remove him and ele& another. Strange 819. And, 14. So alſo 
we * for non- reſiuence. Burr. 1693. 2024. Sozlſo againſt two ſetts of church wardens, 

trange 119 Sod | 


Sec. 10. As to the third particular, viz. How the party 

may be relieved againſt proceſs iſſued againſt him, before any 

(«) Salk, 356. recognizance given according to the ſtatute? It ſeen's that he 
2 Lilly 67. may move the court (a) to ſet it aſide, as having iſſued con- 


tdw. . 1 1 | 
— 1043. trary to the directions of the ſtatute, 


e Clerk's Cafe Set. 11. As to the fourth particular, viz. Where the 
A defendant ſhall have coſts.— ] ſhall obſerve, Firſt, That if the 
374. 3 186% Information be tried at bar, the defendant can have no cofts 
1039, 1043. within this ſtatute; for the words are, (6) That the court is 
n authorized to award coſts, &c. „ unleſs the judge, before 
139. whom the information ſhall be tried, ſhall at the trial, in 
| hoop Dig.517. “ open court, certify upon record, that there was a reaſonable 
nant {og s cauſe for exhibiting ſuch information; which is moſt na- 
Block. 1305. turally to be underliood of a trial at i prius; and it would 
alk 193- be abſurd to ſuppoſe, that the ſtatute intended that the jul- 
— N. P. 333 tices of the king's bench, at a trial before themſelves, ſhould 
Bunbury go. make a certificate to themſelves: To which may be added, 
B R. H. 247. That where a cauſe is of ſuch conſequence as to be tried at the 
e bar, it may reaſonably be intended to be out of the purview 
TY of the ſtatute, which was chiefly deſigned againſt trifling and 


vexatious proſecutions, 


Seat. 12. 2 That if there be ſeveral defendants 
and any one of them found guilty, thoſe who are mm ) | 
= cannot have (e) coſts within this ſtatute; and this 1s 22 8 

. ** to the conſtruction made of the ſtatutes which give coſts to 
ffendants in civil actions, by force whereof no defendant in — 
like caſe, could recover coſts before the ſtatute of 8 & 9 VV. 
C. 10. 


Sed. 13. Thirdly, That it hath been adjudged in the 3 

9 ſtrud ion of theſe words, The court of king's bench 15 2 
; * 'thorized to award to the defendant his coſts, 1 
. 4 6 * 
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« judge who tries an information does not at ſuch trial certify, 
« That there was a reaſonable cauſe for the information (a).“ 
That the ſaid court is bound of right, in every ſuch caſe, to 
award them, whether the acquittal were upon the merits, or 
only from a ſlip in point of form, and howſoever notorious the 
offence might be ; for where a court is authorized by ſtatute, 
to do a matter of juſtice to the party, upon certain circum- 
ſtances, it has no diſcretionary power of conſidering, whether 
it ought to do it, or not, when a caſe appears to be within 
thoſe circumſtances. To which may be added, That the ſta- 
tute being general as to all caſes, wherein the judge, who tries 
the information, doth not certify a reaſonable cauſe, ſeems to 
imply, That it ſhall be left to ſuch judge only for this purpoſe 
to conſider whether the proſecution were reaſonable or not, 
and it is the proſecutor's folly not to apply to him. 
$e2. 14. It is further enacted by g Annæ, c. 20. Thati 

& caſe any perſon or perſons ſhall uſurp, (7) intrude into, or 
« unlawfully hold and execute the office or franchiſe of 
« mayor, bailiff, portreeve, or other office within a city, town 
« corporate, borough, or place in England or Wales, it ſhall 
« and may be lawful, to and for the proper officer of the court 
&« of queen's bench, the court of ſeſſions of counties pala- 
« tine, or the court of grand ſeſſions in Wales, with the leave 
« of the ſaid courts reſpectively, to exhibit one or more inform- 
6 ation or informations, in the nature of a quo warrants, at 
« the relation of any perſon or perſons deſiring to ſue or pro- 
& ſecute the ſame, and who ſhall be mentioned in ſuch inform- 
« ation or informations, to be the relator or relators againſt 
e ſuch perſon or perſons ſo uſurping, intruding into, or un- 
&« Jawfully holding and executing any of the ſaid offices or 
« franchiſes, and to proceed therein in ſuch manner as is uſual 
« in caſes of informations, in the nature of a gu warrants; 
« and if it ſhall appear to the ſaid reſpective courts, that the 
perſons to the ſaid offices or 
e franchiſes, may properly be determined on one information, 
« it ſhall and may be lawful for the ſaid reſpective courts to 
e pive leave to exhibit one ſuch information againſt ſeveral 
« perſons, in order to try their reſpective rights to ſuch offices 
or franchiſes, and ſuch perſon or perſons, againſt which 
«* ſuch information or informations in the nature of a guo 
„ warrants ſhall be ſued or proſecuted, ſhall appear and 
e plead as of the ſame term of ſeſſions in which the ſaid in- 
formation or informations ſhall be filed, unleſs the court, 
« where ſuch information ſhall be filed, ſhall give further time 
* (8) to ſuch perſon or perſons againſt whom ſuch information 
* {hall be exhibited, to plead; and ſuch perſon or perſons who 
4 ſhall ſue or proſecute ſuch information or informations in the 


information againſt all, 


« ſeveral rights of divers 


Burr. 573. 1270, 
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(a) Reg. V. Davis, 
adj, Mich. 10 
Anne, and alſo 
Strange 1131, 
Rex v. Woodfall, 
V:de 2 Chan. 
Caſe 191. 


Vil.roGe" 2. e. 
34. for coſts re- 
ſvecting ſmug · 
gling informa- 
tion, and alſo 4 
Geo. 3. e. 15. 


Burr. 402. 578, 
869. 1 
1812. 1564, 
1963. 2028. 
2024 2120. 
2147. 2143s 
2:77. 262. 
Black. — 
Coke's Ent. 527. 
Salkeld 374. 

(7) An into. ma- 
tion will not 

lie upon this ſta- 
tute againſt a 
corporation as A 
body; but only 
againſt individu- 


als uſurping 


corporate run- 


chiles — An in- 
lor mation againſt 
a corporation is 
always by the 
Att. Gen. ordur- 
ing vacancy b 
Soll. Ges a 181. 
Tr. 334. Burt. 
869. aud gu, 
whether the K, 
B. can grantit 
at the relation of 

a private perſon * 
for uſurping a 
market upon the 
crown, 

3 Burr, 1812, 
(3) After the 
rules ate made 
abſolute againſt 
divers defen lants 
the court may 
dire that there 
ſha't be only one 
Vide Cowp. 489. 


4 Modern 58. 
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ce nature of a quo warrants ſhall proceed thereupon, with the 
5 moſt convenient ſpeed that may be. | 
Sec. 15. And it is further enacted and declared, * That 
& in caſe any perſon or perſons, againſt whom any informa- 
tion or informations, in the nature of a go warrants, ſhall, 
in any of the ſaid caſes, be exhibited in any of the ſaid 
© courts, ſhall be found or adjudged guilty of an uſurpation, 
or intruſion into, or unlawfully holding and executing any of 
te the ſaid offices or franchiſes, it ſhall and may be lawful to 
„ and for the ſaid courts reſpectively, as well to give judgment 
9) 5 Com. Dig. of ouſter againſt ſuch perſon or perſons, of and from any of 
. it the ſaid offices or franchiſes, as to fine ſuch perſon or perſons 
Str, 5. = << reſpectively for his or their uſurping, &c. (9) And alſo to 
Burr. 2279. « give judgment that the relator and relators, in ſuch informa- 
2143. e tion named, ſhall recover his or their coſts of ſuch proſecu- 
Rex v. Ponſonby ** tion ; and if judgment ſhall be given for the defendant or 
25 Geo. 2. « defendants in ſuch information, he or they, for whom ſuch 
Den. f . judgment ſhall be given, ſhall recover his or their coſts 
— Law of „ therein expended againſt ſuch relator or relators, ſuch coſts 
Coſts 293. © to be levied by capias ad ſaiisfaciendum,  fieri facias, or 
be elegit.” 
(16) 11 Hen 4. 845. 16. And it is further enacted, That the ſtatute for 
41 14 Ede. 3. the amendment (io) of the law, and all the ſtatutes of Jeofails, 
e. 6. - & (11) ſhall be extended to informations, in nature of a gu 
9 Hen. f. c. 4. ( warrants, and proceedings thereon, for any the matters in 
2 Kea. #©3: © the ſaid ad mentioned.“ 
& 25. | 
32 Hen, 8. e. 30+ 18 Eliz. c. 14. 21 Jac, 1, e. 13. 16 & 17 Car. 3. c. . (fiyled in 


1 Ventris 100. an omni t act.) 4 5 Ann. c. 16. 9 Ann. e. 20. 5 Geo. I, e. 13. Vids 
alſo 4 Com. 406, 4 Burr, 1099. Str. 1011. Co. Litt, 260, Douglas 115. 


10 INFORMATION QUI TAM. 


Axp now I am in the ſecond place to confider the nature of 
ſuch Information, as is partly the ſuit of the king, and partly 
the ſuit of the party, which is commonly called an InFoRMa- 
TION Qu1 TAM. 

And this having a great affinity with actions on ſtatutes, | 
ſhall conſider them together, and endeavour to ſhew, 

1. In what caſes they lie. 


2. What ought to be the form of them. 

3. In what courts they may be brought, 

4. In what county. 

5. Within what time. 

6. Who are diſabled to bring them. 

7. Whether there may be a nonſuit in them. 

8. Whether 
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8. Whether the informer or defendant may appear by at- 
rney. 
"hi what caſes there ſhall be coſts, 
10. Whether the defendant may wage his law, or take ad- 
vantage of a protection. | 
11. In what manner the defendant is to plead to ſuch an 
information or action. * 
12. By whom the replication ſhall be made. 


13. In what manner the iſſue ſhall be joined, and where it. 


ſhall be tried. 
14, Where the verdi& may be found as to part of the in- 
formation againſt the informer, and as to other part for him. 
15. What judgment on ſuch an information or action is 


16. Whether the penalty of a penal ſtatute may be com- 
| Pounded or granted over, 


$:8. 17. As to the firſt of theſe particulars, viz. In what 
caſes an information or action qui tam will lie. I (a) take it 
for granted, that they lie on no ſtatute which prohibits a thing 
as being an immediate offence againſt the publick good in ge- 
neral, under a certain penalty, unleſs the whole, or part of 
ſuch penalty be expreſsly given to him who will ſue for it; be- 
cauſe () otherwiſe it goes to the king, and nothing can be 
demanded by the party. But where ſuch ſtatute gives any 


When an act 
only gives a re. 
medy to the 
party grieved, it 


is not to be con- 


fdered as a 

nal ſtatute. 

B. R. H. 412. 
(a) 2 And. 127, 


(%) 2 And 128. 


part of ſuch penalty to him who will ſue for it by action or 2 Jones 234. 


information, &c. I take it to be ſettled at this day, That any 
one may bring ſuch action, or information, and lay his de- 


1 And, ”- mo 
$38. 


Strange 
(<) Cs. Ent.y75, 


mand (c) tam pro domino rege quam pro ſeipſa. (d) Allo where a 376; 377- 
ſtatute prohibits, or commands a thing, the doing or omiſſion -} Lotw. 133, 


whereof is an immediate damage to the party, and alſo highly 
concerns the peace, ſafety, or good government of the publick, 
or the honour of the king, or of his ſupreme courts of juſtice; 
3s the ſtatutes of the (e) ſcandal of great men; of (J) hue and 
cry ; and thoſe that reſtrain certain ſuits in the (g) civil or 


canon law courts, or even in inferior (5 common law courts; ? 


It ſeems to have been the general opinion, that the party grieved 
map, and it is holden (i) by ſome that he ought to bring his 

action on ſuch ſtatute tam pro domino rege quam pro ſeipſo; And 
it ſeems to be taken (% as a ground in ſome books, That 
wherever the king is to have a fine on an action on a ſtatute, 
the action muſt be ſo laid; but not where the defendant is 
only to be amerced. But I much queſtion, whether this be 
a good general ſettled rule in relation to this matter; fince in 
an action on the ſtatutes of hue and cry, the defendant ſhall (/) 
only be amerced 3 and yet ſuch action may certainly be laid 
iam pro domino rege quam pro ſeipſo. Alſo in actions, which by 


% Raſt, 433. (i) 4 Co, 13. () C. Jac, 134 Hetley 121! Moor 911. (7) C. Jac. 350. | 


the 


1 


134. 138, &c, 
Dyer 95. 346. 
1 And. 139. 


(d) 4 Coke 13. 
12 Coke 134. 
(e) 4 Co. 13. 
12 Coke 134. 
Hetley 122. 


W I Sid, 233» 
3 Leving 248. 
(f) Raft, 406, 


_ 4 
0. at · 
&c * 


(g) Raſtal 226, 
Diſmes 23. 24+ 
| 64 Jac. 134+ 
Dyer 159. 

1 Roll 203. 
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(a) 1 8 the common law a man may bring tam pro domino rege quam pro 


(5) I R. Ab. 1. 
(e) 1 Roll 78. 
C. Jae. 360, 361, 
2. 533. 
8 Eli 877. 
Patallel Caſes, 
Noy 22. 
2 R. Abr. 93. 
41 Aſfize 12. 
27 Aſſize 49 
(4) C. Jac, 619. 
{*) Co. Ent. 44 
146. Prececents 
beth ways. 
(f) Raftal 226. 
2 *c 1 * 133 
Os nt. 43, 
5 H. 6. 6. 
2 Inſt. 131. 
1 R. Abr. 222, 
Qu. Dyer 17. 
1 Danvers 460. 
C. Car. 5 59, 560. 
b) Moor 911. 
2 R. Abt. 223. 
Cr. Eliz. 621. 


ſeipſo, as in thoſe for injuries to the party, mixed with a hi 


contempt to the king (as where a (a) judge refuſes to allow 
the benefit of the king's pardon to a priſoner, unleſs he will 
give him ſuch a bribe; or where one makes a (6) reſcous of 
one taken on a capias utlagatum, at the ſuit of the party, or the 
ſheriff ſuffers one taken on ſuch a capias to (c) eſcape), the 
plaintiff is (d) ſaid to have his election to lay his action this 
way, but not to be compelled ſo to do. To which may be added, 
that the plaintiff cannot ſo lay his action for a common treſpaſs 
at common law, and yet therein the defendant. is to be fined, 
Neither does the opinion I would contend againſt, ſeem to be 
confirmed by the conſtant courſe of precedents; but on the con- 
trary, many of thoſe on the ſtatutes againſt (e) forcible entries, 
and on the ſtatutes againſt (/) illegal diſtteſſes, do not lay the 
action tam pro domino rege quam pro ſeipſo; and yet there are 
(g) authorities in this laſt caſe, as well as in the former, that 
the defendant is liable to be fined. But the caſe of an (0) 
action on 2 & 3 Edw. 6. c. 13. wherein it ſeems clear that it 
is not neceſſary to lay the action tam pro domino rege quam pro 


Hetley 121,122. eipſe, does not ſeem to come up to the point; becaule it is 


(i) Moor 811. 
C. Jac. 538,631. 
(#) Savil. 62. 


(1a) Vide Rex v, 
Trelawney, 
Fester Term 26 
Geo, 3. D. & 


E 222. 


Qu, Whether a 
pe fon can be 
convicted of two 
ciftinQ penalties 
in the ſame in- 
formation, 
v. Salomons D. & 
E. 249. 
0% C. Jac. 104. 


generally holden, that the defendant is only amerceable in ſuch 
action, being in nature of an action of debt, and not finable, 
as it is ſaid (i) that he may be in an indictment or informa- 
tion grounded on the (4) contempt of the ſtatute, 


Sect. 18, As to the ſecond particular, viz, What ought 
to be the form of ſuch information or action. Having in the 
precedent chapter, ſection ninety two, endeavoured to ſaew, 
That there is no need that ſuch information or action conclude 
conira pacem, and in ſection ninety-five, Whether it be neceſ- 
ſary for them to conclude in contemptum regis ; and in ſect. 100, 


That they need not recite the ſtatute whereon they are 


grounded; and in ſections 101, 102, &c. What miſ-recitals 
of a ſtatute will be fatal; and in ſect. 110, III, &, How 
far it is neceſſary to bring the caſe within the very words cf the 
ſtatute; (12) and in ſect 116, 117. How far it is neceſſary to 
conclude contra formam flatuti; and in ſect. 115. In what 
caſes one may have judgment on a ſtatute, in an action 
brought at common law; I ſhall in this place obſerve only 
theſe following particulars : 

Sect. 19. F irſt, If an information contain ſeveral offences 
againſt a ſtatute, and be well laid as to ſome of them, but de- 
feQive as to the reſt, the informer may have judgment for ſo 


much as is well laid. (J) As where the words of the ſtatute - 


are fully purſued in the deſcription of ſome. of the offences 
and not of others; (n) or where ſome of the times that the 


(=) id. 368. 2 Keble 366, 2 R. Abr. 696. C. Jac, 529, C. Eliz, 335. Bunbury 42. (3. 


V.d; Kea v. Taylor, 1 Bac. Abr. 39. 41. 


deſendant 


„ 
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gefendant hath offended againſt the ſtatute are expreſſed with 
convenient certainty, and others not; as where it is alledged 
that the defendant, for eleven months, and more, from 10 
September in ſuch a year, unto 9 September in the year fol- 
Jowing, uſed a trade, without having been an apprentice, &c, 
or was abſent from church, &c. in which caſes judgment ſhall 
be given for the eleven months, But if the whole time be 
expreſſed inconſiſtentiy; as that the defendant was an offender 
eleven months, from the firſt of November in ſuch a year to 
the firſt of Auguſt following, the whole is void for the re- 
pugnancy, as hath been more fully ſhewn, chap. 25. ſect. 62. 

delt. 20, Secondly, It ſeems to be ſettled at this day, (2) 1 J-nes 269 
That it is in the election of him who brings an action on a . | 
penal ſtatute, which gives one moiety of the forfeiture to the Piowdes 29, of 
king, and another to the informer, either to have a writ againſt Pyer gs. | 
the defendant, guad reddat (a) domino regt & A. B. qui tam, 88.877 375 
c. quas eis debet ; or to have it in this form, quod reddat A. B. = = 2257 
qui tam, &c. quas ei debet. Alſo it ſeems to be ſettled, That B. AR. fur, le 
whether the writ be in the one form, or the other, it is well — | 
purſued by a declaration in the name of the plaintiff only. (5) (4) 8. AQ. po 
Alſo it ſeems to be doubtful, whether there be any neceflity 5- _ ” 
that either the writ, or count, in any ſuch action, do expreſs — * 
that it is brought by it for the king, as well as the party, as See Rabel 686. 
hath been more fully ſhewn in the 17th ſection; and there is a Y''+ 1: 427,438, 
le) precedent of ſuch an action brought in the king's name by 2— — 
A. B. qui pro ſeipſo in bac parte ſequitur. But it ſeems (d) 263. 
agreed that every information muſt be in this form, That the C. Ca 256. 
Informer tam pro domino rege quam pro ſeipſo ſequitur, even where Par — — 
it is brought on a ſtatute which gives one third part of the Raitt. phony og 
penalty to a third perſon. But I find ſome difference as to the 43: 
forms of ſuch informations, as to ſome other teſpects; for ſome- 49 7 369, 
times they ſay, (e) that the action accrues to the informer, gui Raftal 208. 
tom, &c, to demand the ſum forfeited for the king and himſelf; (2) Oo. Eat. 371, 
and (f) ſometimes that it accrues to the king, and to the in- — 
former, gui tam, &c. and (g) ſometimes, that it accrues to the (+) Co Eat. 370, 
king, and to J. S. &c. (viz. where the ſtatute divides the N 
penalty into three parts, &c.) and alſo to the informer, gui foes — 
tam, Oc. and ſometimes they have no (+) clauſe at all of this 8. 8. CA. 10. 
kind. And (i) quere, If it be not fatal to have any ſuch clauſe ( 2 22 
where the penalty is not recoverable by the information, but (1) Co.Eat. 370. 
requires a ſubſequent one, grounded on the conviction ? Alſo, 369. 365, 360. 
lometimes ſuch informations pray proceſs againſt the defendant, ow 
to bring him in to (4 ) anſwer to the informer, qui tam, Oe. WY 
only; ſometimes (/) to anſwer tam domino regi quam A. B. 
(1 tam, &c. and (n) ſometimes to anſwer de & ſuper præmiſſis 
generally, without exprefling to whom, 
Se, 21, Thirdly, regularly it is ſafeſt for every ſuch in- 
pation, or action, to demand the very ſum due to the in- 
Amer, and neither more or leſs; for it hath been adjudged, 

1 hat 


ones a6r, 
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(a) Bro. Ad. ſur fa) That if an action on a ſtatute demand the whole ſorſei. 
be Stat. 4. * ture for the informer, where the ſtatute gives part of it to the 
— king, it is inſufficient: Alſo it hath been holden, (5) That if 
Boll N. P. 196. the information make no demand at all, or demand more or 
b) * 245, leſs for the party than appears to be his due, it is inſufficient as 
ron x to him; yet (c) perhaps it may be good as to the ſhare of the 
(c) C. Car, 330, forfeiture given to the king. Alſo, it hath been (4) adjudged, 
2555 e T hat it is ſufficient to demand the ſhare due to the informer, 
Bennet, Trin. Without making any mention of that due to the king. Alſo, 
2 Geo. 1. C. B. (e) where the quantum of the. forfeiture depends upon the find. 
(4) Jones 156, ing of the jury, as it does on the ſtatute of Foreſtalling, it 
72 + Jones 156, hath been adjudged ſufficient to leave a blank (13) for the = 
257. Alſo it hath been (/) adjudged, That a popular aQion may 
— — conclude ad grave damnum, without adding, of the plaintiff; 
a do hed? becauſe every offence, for which ſuch action is brought, is ſup- 
I Bac. Abr. 38. poſed to be a general grievance to every body, 
In not its. 
2 LAST, cs 22. Fourthly, It is enacted by 18 Eliz. c. 5. fed. 1, 
That none ſhall be admitted or received to purſue againſt 
«* any perſon or perſons, upon any penal ſtatute, but by way of 
information or original action, and not otherwiſe.” And 
it hath been adjudged, That no popular action, ſince this ſta- 
(e) o. Elis. 76, tute, can be brought on a former ſtatute, either by (g) bill in 
44 the king's bench, or by (Y) plaint in an inferior court, but 
2 only by original writ, or information; whether the ſtatute on 
(5) c. Ebz. 544. Which ſuch action is grounded, (i) inflict a penalty generally, 
G 3 5, without ſaying how it ſhall be recovered, or expreſsly * 
— 2 recovery by bill or plaint, &c. (as that of 4 & 5 Ph. & Mary 
3 Inſt, 194. againſt (4) making kerſeys, without having ſerved an appren- 
1. ticeſhip; and that of 5 Eliz, c. 4. againſt (1) following any 
r 33 other trade without having ſerved an apprenticeſhip.) Yet 
6 Coke 19. the contrary hath been ſince expreſsly adjudged (m) as to ſuch 
Moore 412. | former ſtatutes as expreſsly give a recovery by bill or plaint, 


wy "TY n becauſe the ſtatute of 18 Eliz, doth not mention original 


D. Els. 5444 writs, but original eons; and a ſuit by bill or plaint is an 
(n) original action in the court in which it is commenced, 
537. and therefore may reaſonably ſeem to be only within the in- 
C) VidezD. tent of the ſtatute, where it is removed into a ſuperior cout, 


anc. 079: 257. and there proceeded upon. And if this be the meaning of th 


Noy 60. 
(] iR. Abr. 


ſtatute, I ſee not how any ſuit whatever, by bill or plaint on 
any penal ſtatute, can be within the purview of it while ſuch 
bill or plaint continue in the court in which they were com- 
menced, whether the ſtatute on which they are brought do ex. 
preſsly mention them, or leave the method of ſuing to the gener 
conſtruction of law. To which may be added, I hat the ſta- 
tute 21 Jac. 1. c. 4. ſect. 1. ſeems to ſuppoſe, that action mY 
penal ſtatutes may indifferently be brought by writ, plaint, bill, 
or information; for the words are, That all offences here- 


. "Tos , for which any 
16 after to be commit: ed againſt any penal ſtatute, 2 


„%% 0 _ 


% 


« common informer or promoter may lawfully ground any 
« popular action, bill, plaint, ſuit, or information, before 
« juſtices of affize, &. ſhall be commenced, &c. by way of 
action, plaint, bill, information, or indictment in the pro- 
« per county, before the juſtices of aſſixe, &c,” 

However, it ſeems clear, (a) That no ſuit, by bill or plaint, ) c. EH. 434. 
by a party grieved, ſuing upon a clauſe, either expreſsly or 045: — 
impliedly relating to himſelf only, is within the ſaid ſtatute of 18 —— * 
Eliz. For it is expreſsly provided, ſea, 6. That it ſhall not 3 Leonard 237. 

« reſtrain any certain perſon, body politick or corporate, to 
« whom, or to whoſe uſe any forfeiture is limited by any ſtatute, 
« and not generally to any perſon that will ſue; but that every 
« ſuch perſon may uſe as before.” (- But where the party 6) c. Ela. 96, 
particularly grieved by an offence againſt a ſtatute, ſues for a 75. 

forfeiture generally limited to any one who will ſue for it, he 3 Leon. 237. 
ſeems to be as much within the reſtraint of the ſaid ſtatute, 

as if he were not the party grieved. | h 

$eft. 23, Fifthly, (c) In an action on a ſtatute, which (c) Lutw, 168, 
requires ſome officers at one certain time after their admiſſion, 
and others at another, to qualify themſelves by certain acts, it 
is ſafeſt, expreſsly to ſhew the time when the defendant was 
admitted to his office, and that he neglected to qualify himſelf 
in the time limited; and alſo, That he actually exerciſed his 
ohice after ſuch neglect. | 

dect. 24. Sixthly, It is ſaid, (d) That the fact is ſufficient- (4)Shower $37. 


ly alledged after a quod cum in an action on a ſtatute, but not 
in an information. 


Se, 25. As to the third particular, viz, In what courts 3 
uch an information or action may be brought: Having already, — 225 
c. 5. fect, 33. endeavoured to prove, that where a ſtatute ap- Littleton 183. 
points that a penalty ſhall be recovered in any of the king's — 
courts of record, the offence may be indicted before juſtices of %%. lis. 530, 
ger and terminer, though not in a court-leet, or of (e) pie- 6 Coke 20, © 
powders, or ſuch others, inſtituted for ſpecial purpoſes z and Ul 2 And. 127, 
intending under the next particular, incidentally to conſider C, Jac. 178,279 
what ſuits may be brought in the courts of Weſtminſter-hall, | 
on penal ſtatutes; I ſhall only take notice in this place, T hat 
where a ſtatute limits ſuits by an informer qui tam to other 
courts, yet any (/) one may, by conſtruction of law, exhibit 


an information in the exchequer for the whole penalty for the 
ule of the king. | I 


Se. 26. As to the fourth particular, vis. In what county 
loch information or action may be brought: It is enacted by 31 
Lit, c. 5. © That in any declaration, or information, (g) .) pur. 3. 
— 0 being exhibited by ſuch officers of record, as had in 

teſpect of their offices, before the time of the ſaid ſtatute, 
* lawfully uſed to exhibit informations, or ſue upon — | 

| | © laws; g 


2 
ta) Par. 4 B. 1. 
C. 


80. ſect. 47. 
Law of niſi prius 


195• 


(4) Farren qui 
dam v. Williams. 
Cow per 369, 


„ 


(5) 2 And. 180, 
the contrary ad- 
judged: | 

C. Eliz. 73 $4736. 


= 
| 
|; 


0 C.Eliz. 645. 
(a) 1 Vent. 8. 
C. Jac, 178, 


ce c. Jac. 178, 
17 


9. 
Salkeld 373. 
Hobart 184. 


without expreſs words. But where the offence is in a ts 
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c Jaws; and not (a) concerning champerty, buying of titles, 
or extorting, or the king's cuſtoms, &c. or uſury, or foreſtal]: 
& ing, &c. the offence againſt any penal ſtatute ſhall not be 
6% laid to be done in any other county but where the matter 
« alledged to be the offence was in truth done: And that the 
«© defendant may traverſe, and alledge, That the offence ſup- 
© poſed: to be committed, was not committed in the county 
«© where it is alledged; which being tried for the defendant, 
or if the plaintiff be thereupon nonſuit, the plaintiff ſhall be 
„% barred in that action or information. * 

Sect. 27. It is further enacted, par. 7. That all ſuits for 
e uſing unlawful, or not uſing lawful games, or for not having 
* bows or arrows, or for uſing a trade without having been 
* brought up in it, () ſhall be ſued and proſecuted in the general 
% guarter- ſeſſions of the peace, or aſſizes of the ſame county, 
« where the offence ſhall be committed, or otherwiſe inquired 


of, heard and determined in the aſſies, or general quarter- 


& ſeſſions of the peace of the ſame county, where ſuch offence 
« ſhall be committed, or in the Jeet within which it ſhall 
happen, and not in any wiſe of the ſame county where ſuch 
& offence ſhall happen, or be committed.“ 


In the conſtruction of this ſtatute, the following particulars 
ſe:m moſt remarkable: 


Sec. 28. Firſt, That it hatt\been adjudged, That the de- 
fendant can have no advantage of the above-recited clauſe, 
which appoints, That all offences againſt penal ſtatutes ſhall 
be laid in the proper counties but (5) only by way of plea; 
and this conſtruction ſeems very agreeable to the purport of 
the ſaid clauſe; the words whereof are, That the defendant 
« may traverſe the county, &c. which being tried for him, or 
« if the plaintiff be thereupon nonſuit, the plaintiff ſhall be 
t“ barred, &c.”—But this point is otherwiſe ſettled by 21 James 
1. Chapter 4. ſection 3. 

Sect. 29. Secondly, That the ſaid clauſe extends (c) not to 
any ſuit by a party grieved, or by the (4) attorney general, 
but only to thoſe brought by common informers. 4 

Se, 30. Thirdly, That the laſt recited clauſe, concerning 
ſuits for uſing a trade without having been brought up in it, 
&c. which are appointed to be brought at the aſſizes or ſeſſions, 
in the proper county, and not in any wiſe out of the county, 
reſtrains not an information in the (e) __ bench or exche- 
quer, for ſuch offence happening in the ſame county where 
thoſe courts are ſitting ; for the negative words of the ſtatute - 
are not, That ſuch ſuits ſhould not be brought in any other 
court, but, That they ſhall not be brought in any other count); 
and the prerogative of theſe high courts ſhall not be reſtrain 


ent 


ch. 26. Or INFORMATION QUI Tu. 
ent county, ſuch ſuits, in thoſe, or any other courts, out of («) Vide Hob, 


the proper county, ſeem to be within the expreſs (a) words of C. 


ſtatute: Yet it was long a very great (5) queſtion, Whether 
an action of debt or information, in the courts of Weſtminſter- 
hall, were not to be conſtrued to be out of the meaning of 
tem: But this point is now ſettled in the conſtruction of the 
ſtatute of 21 Jac. 1. c. 4. as ſhall be more fully ſhewn here- 
after. , 

$48, 31. It is enacted by the ſaid ſtatute, of 21 Jac. 1. c. 4. 
« That all offences to be committed againſt any penal ſtatute, 
« for which any common informer or promoter may lawfully 
&« ground any popular action, bill, plaint, ſuit or information 
6 before juſtices of the aſſize, juſtices of niſi prius or gaol - de- 
« livery, juſtices of yer and ter miner, or juſtices of peace, in their 
6 a quarter- ſeſſions, (except offences againſt the ſta- 
« tutes concerning (c) recuſancy, &c. or maintenance, &c, 
or the king's cuſtoms, &c. or tranſporting gold, or ſſlver, or 
« munition, or wool, or leather, &c.) ſhall be commenced, 
« ſued, proſecuted, tried, recovered and determined, by way 
« of action, plaint, bill, information or indidtment before the 
« juſtices of aſſize, juſtices of niſi prius, juſtices of yer and 
«* terminer, and Juſtices of gaol-delivery, or before the juſtices 
Hof the peace of every county, city, borough or town corpo- 
« rate, and liberty, having power to enquire of, hear and de- 
termine the ſame, in England or Wales, wherein ſuch of- 
© fences ſhall be committed, in any of the courts, places of 
« judicature, or liberties aforeſaid, teſpectively, anly at the 
choice of the parties who ſhall commence ſuit, or proſecute 
* for the ſame, and not elſewhere, ſave only in the ſaid counties, 
* or places uſual for thoſe counties, or any of them: and that 
* the like proceſs in every popular action, bill, plaint, inform- 
© ation or ſuit, to be commenced, ſued or proſecuted, by 
© force of, or according to the purport of this act, be had and 
* awarded, to all intents and purpoles, as in an action of treſ- 
„ paſs vi & armis at common law. And that all and all 
% manner of informations, actions, bills, plaints, and ſuits 
* whatſoever, to be commenced, ſued, proſecuted, or awarded, 
& either by the attorney general, or by any officer whatſoever, 
or by any common informer, or other perſon whatſoever, in 
a any of his majeſty's courts at Weſtminſter, for or concern- 

Ing any the Fr wh aforeſaid, ſhall be void.“ 

a, 32. And it is further enacted, „That if on the 
general iſſue the offence be not proved in the ſame county in 
Which it is laid, the defendant ſhall be found not guilty,” as 
al) be more fully ſhewn under the eleventh particular. 


« 
10 


00 * . * * 
hall receive, file, or enter of record, any information, bill, 
" plaint, count or declaration, grounded on the faid penal 


4 


184. 3a. 
ac 


(5) 1 rt 584. 
2 Keble 99.125. 
3 Keble 247. 


443, 


x Sid, 303. 4c 


c Vide Hobart 
251, & B. 1, c. 
10. 8. 5. i 
Ray mond 394. 


ea, 33. Alſo it is further enacted, ©* That no' officer Thi:{Qionisſzid 


fo be obſolete. 
1 Bac, Abr. 3 
Vide alſo Cro. 


Utes, or any of them, which by this act are ap- Car. 316. 
a | $6 pointed 4 afl. 274. 


1 
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4 Toft, I 6c pointed to be heard and determined in their proper counties, 

Salkeld 367- <« until the informer or relator hath firſt taken a corporal oath 

Ls Reym. 426, before ſome of the judges of that court, that the offence or of. 

Carthew 503 · ; . . * . 

. „ fences laid in ſuch information, &c. was or were not com- 

| % mitted in any other county than where, by the ſaid informa- 
* tion, &c. the ſame is, or are ſuppoſed to have been committed, 
4 &c. the ſame oath to be there entered of record,” 


In the conſtruQion of this ſtatute, I ſhall obſerve the following 
particulars : | 
8 1 Salk. 372. Seer. 34. Firſt, That as the law is now (a) ſettled, no action of 
rthew 465. debt, or information, or other ſuit whatever, can be brought in 

_— 04 anycourt of Weſtminſter-hall, on any penal ſtatute made before 
3 Inft, 192, con. the ſaid ſtatute of 21 Jac. for any offence not herein excepted, for 
ee. which the offender may be proſecuted in the country, (J) unleſs 
— ſuch offence ſhall be committed inthe ſame county in which court 
3 Levirz 71. ſhall fit; and ſurely this cannot but be thought moſt agreeable 
3 Keble 304. to the meaning as well as the letter of the ſaid ſtatute; the 
age whole proviſion whereof would be to little purpoſe, if ſuch 
| x $id.303, 359- ſuits ſhould be conſtrued out of it. And as to the objeQion, 
400. lame cale That if all ſuits on penal ſtatutes ſhould be wholly taken from 
m_— 364, the ſuperior courts, all offences againſt them would become 
2 Levinz 204. diſpuniſhable by the offender's removing himſelf out of the 
33 3 county wherein he committed them; becauſe the courts in the 
— ſtatute mentioned, have no juriſdiction out of the counties 
Strange 108 1. wherein they fit; it hath been (c) anſwered, That proceſs of 
. outlawry will lie againſt ſuch offenders, by virtue of the 
Sup. ie. 30, above · recited clauſe of the ſaid: ſtatute, which gives the like 
Strange 415. procels in all ſuits proſecuted according to the purport of it, 
(e Elk. 373. as in actions of treſpaſs at the common law. | 
(d) 1 Salk. 372 $28, 35. Secondly, That (d) where a ſubſequent ſtatute 
1 gives an action of debt, or any other remedy, for the recovery 
| 9” penalty in any court of record generally, it ſo far implied- 
ly repeals the reſlraint of 21 Jac, and conſequently leaves the 
informer at his liberty to ſue in the courts of Weſtminſter- 
hall. 
: fe) 1 vente 3. Seh. 36. Thirdly, That the flatute of 21 Jac, gave (9 
C.Car,112.146, no juriſdiction to the courts therein mentioned, over any ol. 
Hetley ror, fences, in relation to which they had none before; and 
3 therefore that ſuits for ſuch offences muſt be brought in the 


He. Car. 112. courts of Weſtminſter-hall in the ſame manner as before. 
* . Hutton 98.99. 2 Keble 106. Strange 1104, Andrews 27. 174+ 1917. 


1 Vin, Ab. 203. 6, Viner 342. 


(e) 1 Jones 1934 $822, 37. Fourthly, That (g) the ſaid ſtatute hinders nat 


men v. Mart, the removal of any indiAment into the king's bench by 7” 


Hull N. P. 196. orarl 3 
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orari ; aſter which it may be either tried there, or in the coun» (3) Aua it i he | 
try by ni prius (1 3). ved, that a 


writ of error lies 
> . q from the king's 
bench to the exchequer chamber in a qui tam action of debt. Lloyd v. Skutt. Douglas | 


Seit. 38. Fifthly, That (a) it hath been adjudged, That an (4a) c. Car, 316, + 
officer, by receiving an information without ſuch a previous be Inf, 272, 
oath, That the offence aroſe in the ſame county in which it is 3 
laid, doth not make the proceedings upon it erroneous; for the 
act is only directory to the officer, but doth not intend that 
ſuch oath ſhould be made parcel of the record ; and therefore 
the omiſſion of it cannot be aſſigned for error; and yet the 
act is expreſs, ©* That ſuch oath ſhall be entered of record.” But 
quere, If the court may not properly be (5) moved to ſet afide %% vide Salk, 


ſuch proceſs, as having iſſued contrary to the directions of the $79. Sup. ſect. 
ſtatute ? 


$24. 39. Sixthly, That no (e) ſuit by a party ieved „ : 
is 4 reſtraint of the ſtatute. Br ce) Cro. Elis. 


645. 
Nvy 71, Shower 354. 3 Leonard 237» 


Set. 40. As to the fiſth particular, vizz Within what (4) Vide B. 
time ſuch information or action may be brought: It is to be _—_ * 
obſerved, That all popular actions were limited to a certain 195. oa ha 
time by 7 Hen, 8. c. 3. But this (4) ſtatute being repealed by 
31 Eliz, c. 5. I ſhall take no farther notice of it. | 


dell. 41. It is enacted by the ſaid ſtatute of 31 Eliz. c. 5. 4 Modern 144. # 
ſect. 5. That all actions, ſuits, bills, indictments, or in- — — 3535 | 
„ formations which ſhall be brought for any forfeiture upon Caithew 433. 

« any ſtatute penal, made, or to be made, whereby the for- La Raymond 78, 
« feiture is or ſhall be limited to the queen, her heirs or ſuc- Douglas 233. 

«* ceſſors only, ſhall be brought within two years after the of- 

« fence committed; and not after two years. And that all 

* aQions, ſuits, bills, or informations, which ſhall be brought 

« for any forfeiture, upon any penal ſtatute, made,or to be made, 

« except the ſtatutes of tillage, the benefit and ſuit whereof is, 

* or ſhall be by the ſaid ſtatute, limited to the queen, her 

« heirs or ſucceſſors, and to any other that ſhall proſecute in 

„that behalf, ſhall be brought by any perſon that may lawful- 

« ly ſue for the ſame, within one year next after the offence 

committed, and in default of ſuch purſuit, that then the 

« ſame ſhall be brought for the queen's majeſty, her heirs or 

* ſucceſſors, any time within the two years after that year 

ended. And if any action, ſuit, bill, indictment, or inform- 

* ation, ſhall be brought after the time ſo limited, the ſame 


Vor. II. Cc « ſhall 
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er ſhall be void. And it is provided, That where a ſhorter 
« time is limited by any penal ſtatute, the profecution muſt be 
&« within that time.” 

Sect. 42. Alſo it is enacted by 18 Eliz. c. 5. ſ. ». “ That 
« upon every information which ſhall be exhibited on any 
4 penal ſtatute, a ſpecial note ſhall be made of the very day, 
n month, and year of the exhibiting thereof into any office, or 
« to any officer, which lawfully may receive the ſame, with. 
ec out any antedate thereof to be made; and that the ſame in- 
<= formation be accounted and taken to be of record, from that 
«© day forward and not before: And that no proceſs be ſued 


© out upon ſuch information, until the information be exhi- 


% bited in form aforeſaid, &c. and that every clerk making out 
* proceſs ' contrary to this act, ſhall forfeit forty ſhi 
of lings, &c,” 

Sect. 43. It is farther enacted by 21 Jac. 1. c. 5. That 
<< no officer ſhall receive, file, or enter of record, any inſorm- 
« ation, bill, plaint, count, or declaration, grounded on 
eto. Car. any penal ſtatute (being (a) within the proviſion of the ſaid 
- 3% ic, ſtatute of 21 Jac.), until the informer or relator hath firſt 
lad. — « taken a Corporal oath, before ſome of the judges of the 
L. kei. 376. © court, that he believes in his conſcience, the offence was 


For this matter 


ſee che zöch leck. committed within a year before the information or ſuit, 
« within the county where the ſaid information was com- 
< menced, &c,” | 


Sec. 44. In the eonſtruction of theſe ſtatutes, I ſhall ob- 
(5) Hobart 276. ſerve the following particulars; Firſt, That (5) it an offence 
— 153. Prohibited by any penal ſtatute, be alſo an offence at common 
Bull. N. P. 195. law, the proſecution of it, as of an offence at common law, 
is no way reſtrained by wm of theſe ſtatutes. 
h 


C Bac, Abr. Set. 45. Secondly, That if a ſuit on a penal ſtatute be 


4 0008 brought after the time limited, the defendant needs not plead 
354. 3539 the ſtatute, but (c) may take advantage of it on the general 
Noy 7t, Mue. | 


Sec. 46, Thirdly, That if an information gui tam be 

(4) c. Car, 331, brought after the year on a penal ſtatute, which gives one moiety 

C. Jae. 366 to the informer, and the other to the king, it is naught only (4) 
Vide Balif. 60. as to the informer, but good for the king, | 

uo. f. an, S. 47. Fourthly, That the party grieved is (e) not 

2 Elis. . within the reſtraint of theie ſtatutes, but may ſue in the 


2 Leonard 237. manner as before. 
Shower 354. 


Carthew 232s Ld Raymond 78. D. N. P. 195. 


(f) Shower 353, Seft. 48. Fifthly, That it ſeems not (/) to be ſettled, 
354» Whether the ſuing of a /atitat within the year be a _— 


SD => = {%, =» wy wy my oe oe 
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commencement of a ſuit ori a penal ſtatute, 
tion of theſe ſtatutes (14) ? 


to avoid the limita= 


337 


(14) it has been determined that it is a ſufficieitt commentement of the tit. Carthbwe 242; 


Shower 353. 


Bat if the writ were not ſued out till after the year; though by relation it 
would be within the time, the plaintiff ought to be nooſuited, 3 Burrow 134. Bell. 


N, P, 


5: and the real day of ſling out the writ, which ſhall be confidered as the commen : 


the ſuit, may be ſhewn in the pleadings, 3 Burrow 1423, 


$:2. 49. Sixthly, that it (a) ſeems alſo to be queſtionable; 
Whether a ſuit by a common informer, oh a penal ſtatute, 
which firſt gives an aCtion to the party grieved, and in his 
default, after a certain time, to any one who will ſue; be 
within the reſtraint of theſe ſtatutes ? 


(4) Shi 

Bull, N, P. 
Vide 
366; 


15 
. a a 


Sag. 50. Seventhly, That it ſeems queſtionable, Whether 


the clauſe in 31 Eliz. c. 5. ſ. 4. by which it is enacted, 
« That nothing in the ſaid act contained ſhall Extend to 
« champerty, king's cuſtoms, or foreſtalling, &c. but that 
« every ſuch offence may be laid in any county; any thing in 
« the ſaid act to the contrary notwithſtandirig,”* do except the 
ſaid offences, out of the above-recited clauſe, relating to the 
time within which ſuits on penal ſtatutes muſt be brought? For 
the words above-mentioned, viz. ** But that every ſuch of- 
fence may be laid in any county,” ſeem to reſtrain the generality 
of the precedent, which ſay, That nothing in the act con- 
tained ſhall extend to ſuch offences,” p 


Self. 51. As to the ſixth particular, vis. What perſons 
are diſabled (15) to bring ſuch an information or action: It is en- 
acted by 31 Eli c. 5. ſ. 1. ** That no perſon, other than 
* the party grieved, ſhall be received to inform, or ſue upon 
any penal ſtatute, that before that time hath been for any 
* miſdemeanour, by any order of any the queen's maj-ſty's 
* courts, ordered not to follow or pucſue any ſuit upon any 
penal ſtatute," 


deck. 5 As to the ſeventh particular, viz. Whether 
there may be a nonſuit in ſuch an information ot action? It 
ſeems agreed, that notwithſtanding the king (5) carinot be non- 
ſuit in any information or action wherein he himſelf is the ſole 
plaintiff; yet any (c) informer qui tam, or (d) plaintiff in a 
Popular action, may be nonſuit, and hereby wholly (e) de- 
termine the ſuit as well in reſpect of the king as of himſelf : 
Allo it ſeems agreed, (/) That the attorney general may enter 
a nolle proſequt (which, as (g) ſome ſay, has the effect of a 


wag, to any information or action brought by the king 
Ye. 


2 Ld RAO 


Se, $3. As to the eighth particular, VIZ. Whether the 
informer” or defendant may appear by attorney? It ſeemy 
; “e 2 agreed, 


Qu. Salkeld ar, 


(ig) A corpora 
tion cannot ſug 
as a common in- , 
former, 


Strange 12414 


3) Co. Lie. i 
po 14, 90 
B. Nonſ, 68. 
828 116. 

c) Co. Lit x 
5 Monk, 90 

rer I 16. 

* 8. Nonſ. 348 
(*) 37 H.6. 5. 

„ Nonſ. 45, 
(f) Lt. 139. 
Burrow 72, 240, 
(e) Coke Litt. 

I 


% 
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0% B. Au. 53, agreed, That after (a) plea pleaded to an indictment, in- 
56265. 101. formation, or action, for any crime whatſoever, under the 
3 Ber, 4. 4. degree of (5) capital, the defendant might always, by the 
22 Aſſize 73. favour of the court, be permitted to appear by at: orney. Alſo 
*/ — 3 it ſeems, That generally the court might always diſpenſe with 
1 Levinz 146. the perſonal appearance of the defendant, even before (c) plea 


Vide 21 Edw, 3. pleaded, (d) except in ſuch caſes, wherein a perſonal appear- 


TH 84 ance is required by ſome ſtatute, as it is in (e) premunire, 
{4) F. Att, 48. &c. in which caſes it ſeems generally agreed, That an appear- 
$3- 104. ance by attorney cannot be admitted without ſome ſpecial writ 
9. or grant to that purpoſe, whether the defendant be a peer (/) 


15 H. . % or commoner, It is ſaid indeed, in Roll's Reports, That Sir (g) 
. N. B. 66 Anthony Mildmay was ſuffered to plead a pardon to a pre- 
31%. Att 69+ munire by attorney, and no mention is made of any ſuch 
37 H. 6.29, writ or grant. But I preſume that there was a clauſe to this 


3 H. 7. 6. effeR in his pardon. 


C. Jac, 462. 
810 22 Edw. 4. 33, 34+ (e) Scecaſes lett, d. (/) 15 H. 7.9. 39 Edw. 3. 7. () 1 Roll. 190. 
2 Bulſtrode 299. 5 | 
How an in» Sect. 54. Tt is enacted by 18 Eliz, c. 5. ſ. 1.“ That 
former ſhall ſue. ©& every informer, upon any penal ſtatute, ſhall exhibit his 
| < ſuit in proper perſon, and purſue the ſame only by himſelf, 
© or by his attorney in court; and that he ſhall not uſe any 
„ deputy or deputies at all (16).“ 
(16) Therefore an infant cannot be a common informer, for he muſt ſue by guardian, Maggs v. Elli 
M. 25 Geo. 2, and he cannot be an attorney, becauſe he cannot be ſworn, March 92. 
In what caſes Sec. 55. It is recited by 29 Eliz, c. 5, ſ. 21. “ That 
the inforner divers of her majeſty's ſubjefls, dwelling . in the remote 
may appear by parts of the realm, had been many times maliciouſly 
* troubled upon informations and ſuits exhibited in the courts 
of the King's bench, common pleas, and exchequer, upon 
penal ſtatutes, and had been drawn up upon proceſs out of 
the countries where they dwell, and driven to attend and put 
in bail, to their great trouble and undoing:“ For reforma- 
tion thereof, it is enacted, That if any perſon or perſons 
« ſhall be ſued or informed againſt, upon any penal Jaw, in 
« any the ſaid courts, where ſuch perſon or perſons are bail- 
<< able by law, or where, by the leave or favour of the court, 
« ſuch perfon or perſons may appear by attorney; in every 
«« ſuch caſe, the perſon or perſons ſo to be impleaded or ſued, 
„ ſhall and may, at the day and time contained in the fir 
e proceſs ſerved for his appearance, appear by attorney of the 
« ſame court where the proceſs is returnable, to anſwer 3 
defend the ſame, and not be urged to perſonal appearance 
| or to put in bail for the anſwering ſuch ſuits,” 
Does not extend SZ. 56. And it is enacted by 31 Eliz. c. 10. . 20. 
to alien in- ce I' hat this ſhall extend only to the natural ſubjects born, ot 
men. % to be born, within the dominions of the queen's majeſty, 
«© her heirs or ſucceſſors, and to perſons made free denizents 
„ and to no others.“ As 
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As to the ninth particular, viz. In what caſes there ſhall be 
coſts, on ſuch an action or information. I ſhall endeavour to 
ſhew, Whether an informer ſhall, in any caſe, have his coſts ; 
and, In what caſes the defendant ſhall have them. 


$:2. 57. As to the firſt of theſe particulars, I take it to be (% Keble 281. 
in a great meaſure ſettled, (a) That an informer upon a 11 * lone 
popular ſtatute, ſhall in no caſe whatſoever have his coſts, 1 Ventris 1 
unleſs they be expreſsly given him by ſuch ſtatute; for it is Salkeld 206. 
certain that he cannot recover them by the common law, for A wn 
that doth not (5) give coſts in any caſe. Neither can he recover (4) 2 inf; a88, 
them by the ſtatute of Gloceſter (c), which gives the demand- 3 P, 
ant his coſts in all caſes wherein he ſhal] recover his damages; (2 ) 6 Edw, 1. 
for this ſeems to ſuppoſe ſome damage to have been done to e. r. 
the demandant in particular, which carinot be ſaid in any ( 8 
popular action; and therefore ſuch actions have always been 1 1 
conſtrued to be out of the benefit of this ſtatute. But it ſeems 1 Jones 447. 
agreed, (4) T hat an action on a ſtatute, by the party grieved, . 55. 
for a certain penalty given by ſuch ſtatute, is within the ſtatute 2 Inf. 1 
of Gloceſter, becauſe ſuch penalty is intended him by way of Carthew 230, | 
recompence for his particular damage by the offence prohibited; fie. 363- 367+ 
and it he could recover that only, and no more, by way of „ Modern 46. 
colts, it would be in moſt caſes in vain for him to ſue for it, Comb. 24. : 
ſince the coſts of ſuit would exceed it. But it is ſaid, That no ( R. Abr. 54. 


g g : l 1 Lat 5 | 
colts (hall be recovered in an action on a ſtatute, which gives 10 Coles _ s 


no certain penalty to the party grieved, but only his damages Sed vide 2 Wilf, | h 
in general, &c, if ſuch a ſtatute be inttoductive of a new law, “ 


. . . 2 . Ca yi 
and give a remedy in a (e) point not remediable at the common Salkeld oe 


law, But there is not that inconvenience in this caſe as in the Vide Jackſon v. 
former; becauſe no certain ſum being ſpecified, the jury may the innabitants 


give the plaintiff a full ſatisfaction by way of damages (17). —— 


(17) Ia an action gui tam on the 5 Elis. e. 4. the plaintiff ſhall pay costs. Le Raymond 1333. 
But it ſeems unſettled whether an informer ſhall be obliged to give ſecurity for the p+ymeant of colts 
on account of his poverty, Cowper 24. It has been refuſed ; for the ſtatute having given him a 
Power to ſue, it is © debt due to him, Bull, N. P. 197. but an informer, who is gone abroad, 1 
muſt give ſecurity. Strange 697. and ir ſeems that a foreiga informer muſt do the ſame, Strange 
1206, Vide. 1 Wilſ. 166. But this does not extend to other actions, Cowper 158. Sed vide Fitz- 
gerald v. Whitmore, Trin. 26 Geo. 3. Dornferd and Eaſt 362. ibid. 267. Alſo if a proſecution 
1s brought in a feigned name, the court will oblige the real proſecutor to give ſecurity, Shinlee v. 
Roberts, Eatler 12 Geo, 2, C. B.— The defendant, on motion, may pay the coſts and penalty. into 
court, Rex v. Walker, Trin. 31 Geo. 3. B. N. P,—Vide Cowper 367. 


$7, 58, As to the ſecond particular, via. In what caſes Thi, Hatte er- 
the defendant ſhall have coſts. It is enadted by 18 Eliz. c. 5. tends to gt tun 
which is made perpetual by 27 Eliz. c. 10, © hat if any N as well 
* informer or plaintiff, on a penal ſtatute, ſhall willingly n | 
* delay his ſuit, or ſhall diſcontinue, or be nonſuit in the ſame, penalty. 
* or ſhall have the trial or matter paſſed againſt him therein, Sonber 368. 
* dy verdict or judgment of Jaw, that then, in every ſuch caſe, Ld Raps. 2306. 
„the ſame intormer or plaintiff ſhall yield, ſatisfy, and pay 1 Wilſon 113. 


— 82 * unite 
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et unto the party defendant, his cofts, charges, and damages, 
& to be affigned by the court in which the ſame ſuit ſhall be 
F6 attempted, &e,” 

(4) 1 Salk. 30, | 


—— Se. 59, In the conſtruction hereof, I ſhall take notice of 
* * 177. the following particulars. Firſt, That it ſeems to be agreed, 


3 — 1 within the purview of this ſtatute, the whole purport whereof 


4) » Dany, ſeems clearly to relate only to common informers : Yet, if 
Abr. 224- ſuch action, by the party grieved, be“ for any offence or 
4) 2 Danr*225. wrong (ö) perſonal, immediately ſuppoſed to be done to the 


1 th *7* plaintiff or plaintiffs;“ or, whatſoever the nature of the action 


1 Burr, 402. may be, if the plaintiff (c) might have coſts, in caſe judge- 

. 23, ment ſhould be given for him,” be ſhall pay them on a nonſuit 

Vide Wilk nen or verdict gin him, &c. by virtue of (d) 23 Hen. 8. c. 15, 

 $-17amv. Allot, and (e) 4 Jac. 1. c. 3. 

Cowper 369. See. 60. Secondly, That it hath been holden, That 
where judgment is given againſt an informer becauſe the court 


(f) 2 Reb. 531. in which he (f) ſues has no juriſdiction of the cauſe, or (2 
2 Kab. ves. becauſe the ſtatute on which he grounds his information is 


43. diſcontinued, yet he ſhall pay coſts within the intent of the 
& Hutt. 35> ſaid ſtatute of 18 Eliz. which ſhall have a liberal conſtruction, 
93. Cop. 367. and was intended to prevent all vexatious informations; 

Bunbury 23 · and ſurely ſuch ill · grounded proſecutions cannot but be thought 

3 ſuch (18). 


(18) IH a proſecutor does not go on to trial be ſha1! pay coſts. B. R. H. 159. But if be gives 
notice of trial, and neither goes to trial or countermand in time, unleſs the defendant draws him in 
to give notice, defendant ſhall have coſts. 3 Burrow 1 304+ So where a gui tam informer, in debt, on 
the 21 Hen, 8. c. 13. is oonſvited, the oeſendant is intitled to cofts. Cowper 366. where 3 Burrow 
1733+ is denied to be law, But the court will not ſtay proceedings in a ui tam action, til} cofts in 


a non pros in a former action, ty a cifferent plaintiff, age inſt the ſame defenoant, be raid. Cowper 328. 


It proſecutor qui iam, for killing game, &c. does not reply, defendant ſhall have coſts, for 18 Eliz, 
extends to intormers on all penal ſtatutes. 1 Will, 77. Ft 


7 — 116. That no action on any ſtatute by the party (a) grieved, it 


Sec. 61. As to the tenth particular, viz, Whether the 

SE defendant, in ſuch an action or information, may wage his law, 
ro” Hoke ot take advantage of a protection. It is ſaid (þ) to have been 

63 306 ruled, That the defendant ought not to be admitted to wage 
, Lit 295, his law in any ſuch action or information, becauſe they are 

founded on a ſtatute; nor do I find any authority to the 


(1) Vide 21. H. 
ge the aſ= Contrary, But perhaps it may be queſtioned, How far the 


F. Proel 2 Treaſon given for the opinion above mentioned may be con- 
_ ' 9% clufive, ſince ſuch an action or information doth not ſeem ſo 


Keilway 135- (i) properly to be grounded on a ſtatute, as on the contempt 
bs 8 of it. But as to the queſtion, Whether the defendant can 
. 5. take advantage of a protection? There ſeems to be near the 
ar Edw. 3. 13. fame number of authorities on each (4) ſide. But there is na 


Vite 5 * great need nicely to examine theſe matters, ſince generally it is 


1 exprelsly proyided by penal flatutes, That neither wager 8 
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law, nor protection, ſhall be admitted in any ſuit brought upon 


8.2, 62. As to the eleventh particular, viz, In what (:1g)Foraguiion 
manner the defendant is to plead to ſuch an information, or information can> 
ation: I ſhall take it for granted, That he muſt anſwer to . | 
the whole (a) time laid in ſuch information or action; and Serdage Ter. , 
that if he have any (5) ſpecial matter for his excufe or juſti- (49 Wb 
kcation, he muſt ſet it forth (19) with all convenient certainty z ( - gon * 
and that if he plead the general iſſue to the whole, he muſt Cel: Noll. 4% 
depend upon it, and not (c) together with it plead alſo a ſpecial L. 3G 


plea either to the whole or part of the charge. 1 
| double in qui - 
tom. Strange 2044. Barn, K. K. 17. 

But for theſe matters I ſhall refer the Reader to the Books Nide 1 Com, 


which treat of pleading in general. — 22, % 


And in this place ſhall only conſider, - i. Where a prior 
ſuit depending may be pleaded to ſuch an information or ac- 
tion.— 2. Where a pardon, or releaſe, or a recovery in a 
former ſuit.— 3. What is a good general iſſue; and where it 
may be pleaded. 


deck. 63. As to the firft point, viz. Where a prior ſuit 
depending may be pleaded to ſuch an information or action: 
It ſeems agreed, (4) That wherever any ſuit on a penal (Y c. Eli. zbr, 
ſtatute may be ſaid to be actually depending (e), it may be * Reil-4g. 136 
pleaded in abatement of a ſubſequent proſecution, being ex- * 
preſsly averred to be for the ſame offence, (% Neither will (57) c. lia, 64. 
it be any exception to ſuch a plea, That the offence in the 1 Roll. 49, 30. 
ſubſequent proſecution is laid on a day different from that in 
the former. (g) Neither doth a miſtake in ſuch a plea of the (g) Hobart ag, 
very day whereon the ſuit pleaded as prior was commenced, 
ſrem to be material on the iſſue of nul tiel record, if it appear 
in truth to have been commenced before the other, and for the 3 * 
ſame matter. And if two informations be exhibited on the 2 10 — 
Very ſame day, it ſeems (5) that they may mutually abate one Str. 435. 701. 
another, becauſe there is no priority to attach the right of the 1 © — * is 
ſuit in one informer more than in the other. Alſo it ſeems, C. Jac. — 152 
That an (i) information or bill (% the ſame day that they are 5 Cote 48. 
hled, may be ſo far ſaid to be depending, before any proceſs 3 
ſued upon them, that they may be pleaded in abatement of any Farreſley g. * 
ther ſuit an the ſame ſtatute. And from the ſame reaſon it 2 EA. 4+ 11. 
ſeems alſo, That a writ of debt may be ſo pleaded after it is ? fer. J. 4 
Kturned ; becauſe then it ſeems to be agreed, That it may (a0) The "gy 
Properly be ſaid to be depending; and whether it may not ali. ſuing 'forto che 
. pleaded before it be returned, ſeems queſtionable ; be- see macs 5h 


» according to ſome (I) opinions, a writ may be ſaid to — - 
be depending as ſoon As purchaſed ( 20). i | 3 Burrow 1423, 
Cc4 8&2, 
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(s) xx Co. 65, Sen. 64. As to the ſecond point, vis, Where a pardon, 


3 Gee . or releaſe, or a recovery in a former ſuit, may be pleaded to 


8. ſuch an information or action? It ſeems agreed, That not- 
3 laſt. 194. withſtanding the king bave ſuch an intereſt in every penal 
* 261 ſtatute, that he may (a) proceed in a ſuit brought upon it by 


C. Elis. 583, à common informer, after the death, releaſe, or nonſuit of 
Mee 85 : ſuch informer, hanging the proſecution; and may alſo totally 
<" en prevent any ſuch ſuit, by firſt (5) ſuing for the whole penalty 
7 H. 6. 5. 20. bimſelf; or may totally bar it by a pardon or releaſe (c) pre- 
bps * cedent to its commencement; yet if it be actually commenced 
 Yideo N before any ſuit by the king, the informer hath ſuch an intereſt 
{b)Crom. Joriſ, in the part of the penalty aſſigned him by the ſtatute, that the 
28. £ | king can no (4) way diſcharge, or ſuſpend the ſuit, as to ( 
* 4 14 66, ſuch part. Alſo it ſeems that the king can in (/)] no caſe bar 
Ce) F. Dee. tant. the ſuit of a party grieved, nor proceed in it after the death of 


a. Por. dhe plaintiff, Se. —Alſo it ſeems agreed, (g) That a convidtion 


3, 4. or acquittal bona fide in any action or information on a penal 

1 fl. 7. 3. ſtatute, Whether by the party grieved, or a common informer, 

ul 1 — or a releaſe bona fide, from the party grieved, or common in- 
nit. . 


Edw. 4. 2, 3. former, (%) after ſuch a conviction, hath always been a good 
{4)C. Elia. 138. bar of any ſubſequent proſecution for the ſame offence. 
1 Leonard 119. | ; 
1 H. 7. 3. 37 H. 6. 4. Hutton 82. B. Ad. Popham 3, 4. 3 Inſt. 194. (e) Savil 23. 
J) Noy 100. Moor 58. (g) F. Dec. tant. 4, 5. B. Act. Popham 4. 7. C. Jac, 480, 481, 
482, 1 H. 7. 3. 11 Coke 65, 66. 9 Edw, 4. 4. 770. Roll. 33. B. Act. Popham 7. 5 Edu. & 
2, 3» | 
But for the better ſettling of theſe matters, the ſtatute of 
ne en 4 Hen, 7. c. 20. was made, by which is recited, “ That it 
ſhall be had by had been uſual for offenders againſt penal ſtatutes, to cauſe | 
colluſion, popular actions to be commenced againſt them by covin of 
the plaintiffs, or elſe when ſuch actions had been commenced 
Againſt them, to delay the ſame either by non-appearance, or 
by traverſe; and hanging the ſame, to cauſe the like a&tion 
5 popular to be brought againſt them by covin for the ſame cauſe 
and offence, and therein by covin of the plaintiff to be con- 
| » : demned, either by confeſſion, feigned trial, or releaſe, which 
condemnation or releaſe, ſo had by colluſion and covin, did 
uſe to bar the plaintiff in the action ſued in good faith;“ and 
thereupon it is enacted, That if any perſon ſue with good 
* faith any action popular, and the defendant plead any man- 
«© ner of recovery of action popular in bar of the ſaid action; 
« or elſe, that he before that time barred the plaintiff in any 
* ſuch action popular, that then ſuch plaintiff, with ge 
& faith, may aver, That ſuch recovery or bar were by covin; 
« and if fuch colluſion or covin ſo averred, be lawfully found, | 
&« ſuch plaintiff ſhall recover, &c. and the defendant con- 
« demned of covin or colluſion, as aforeſaid, ſhall have tw9 
« years impriſonment, &c. and that no releaſe of any com- 
“ mon perſon to any ſuch party, whether before or after 


« any action popular, or indictment of the ſame, had, or 
b 26 66 come 
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« commenced, or made, hanging the ſaid action, ſhall be any 

« wiſe available or effectual to let or ſurceaſe the ſaid action, L 

« indictment, proceſs, or execution.“ Provided always, That 

« no plaintiff or plaintiffs be received to aver any covin in 

« any action popular, where the point of the ſame action, or 

« elſe the covin or colluſion, have been once tried, or lawful- 

« y found with the plaintiff or plaintiffs, or againſt them, by 

« trial of twelve men, and not otherwiſe.” | 4 
$2, bg. It is (a) ſaid, That if a recovery in a former (e) Plowd. 49, 

ſvit be pleaded in bar of any popular action, the plaintiff may, 50. 

by reaſon of the expreſs words of the ſtatute, aver, That ſuch 

recovery was by covin, without ſhewing wherein the. covin 


conſiſted. (21) But otherwiſe ſuch a general pleading would be | 
vicious. 


\ 


(21) Bat the plea muſt Nate that the plaintiff, in the other action, had priorfty of ſuit, or, on 
demurrer, it will be bad. Jackſon v. Giſling, Trin. 15 Geo. 2. Strange 1169. 2 Leving 141. 
Burrow 1133. Black. 437.— The record of the former recovery cannot be given in evidence up- 
on nil debet, it muſt be ſpecially pleaded; and then the plaintiff may reply nul tiel record, 
or that it vas a recovery by fraud to defeat a real proſecutorz which the plaintiff could not be 
prepared to ſhew upon the general iſſue. Breden gui am v. Harman, Strange 701. 


Sec. 66, As to the third point, viz. What is a good 
general iſlue, and where it may be pleaded ? I ſhall obſerve the 
following particulars.  _ 

Firſt, That if the defendant plead nil debet to an action or vide law of aid 
information gui tam, it is ſafeſt to ſay that he owes (ö) nothing privs 225. 
to the informer, nor to the king; becauſe if he only plead, (50 3 
that he owes nothing to the informer, it may be objected, (c) Ferne 197+ 


| Hob, 
That the whole declaration is not anſwered, which makes a 2 24 


demand for the king as well as the informer: Yet perhaps it ! ee 
may be a good anſwer (d) to ſuch objection, That in the plea, C x4, 
' that he owes nothing to the informer, it is neceſſarily implied 


that he owes nothing to the king, and therefore needs not 
be expreſſed, 


delt. 67. Secondly, That if there be more than one de- (006 H. — 
ſendant, they ought (e) not to plead jointly that they are not 1 R. prod » 


guilty, but ſeverally, That neither they, nor any of them, Bull. N. F. 297, 
are guilty, &c, | 

det, 68, That wherever the breach of the ſtatute, 
whereon ſuch ſuit is grounded, is alleged only from a matter 


in pats, and not from matter of record, the defendant (may ( H. 7.14. 
plead, that he owes nothing, or that he is not guilty, 2 but = n 


if It ll 8 a r | 1 I 1 | 
be a eged from a matter of record ſuch a p ea 13 not vide 2 Jae. 14. 
$09d 5 becauſe a record is n 


a ot triable by the country, but only br. 4+ 
elf. : | 
* — 6g. Fourthly, That if the defendant be within the 

| ht of any proviſo of a penal ftatute, he might, according 
N ſome, always give it in (e) evidence on the general iſſue, 66s R. Abr. 
"2 ſuit on ſuch ſtatute: But if he have matter in his diſcharge 683, 


pending on a ſubſequent ſtatute, it hath becn holden 12 Chad. Abr. 68, 


* 
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even ſince the ſtatute of 21 Jac. 1. c. 4. That he muſt plead 


ſpecially, and cannot give it in evidence. But this ſeems 
contrary to the expreſs purview of the ſaid ſtatute; by which 
it is enacted, That if any ſuit ſhall be brought againſt any 
<< perſon for any offence againſt any penal lay, either by, or on 


| « the behalf of the king, or by any other, or on the behalf of 


Bac, Abr. 41. 


Vide fup. ſ. 50. 


Fecher qa 
1 +» Jac. 3 0 
E. Tl 138. 

A Roll, 33. 

Co, Ent. 365, 
66, 367, 368. 


the king and any other, it ſhall be lawful for ſuch defend. 
<< ant, to plead the general iſſue that he is not guilty, or that 
«© he owes nothing, and to give ſuch ſpecial. matter in eyi- 
„ dence to the jury that ſhall try the ſame, which matter 
„ deing pleaded, had been ſufficient in law to have diſcharged 
the ſaid defendant againſt the ſaid ſuit, and the ſaid matter 
* ſhall be then as available, to all intents and purpoſes, as if 
« it had been ſufficiently pleaded in bar.” 3 

ect. 70. Alſo it is enacted by the ſame ſtatute, par. 2. 
% That if the defendant to any ſuit, commenced by, or on 
the behalf of the king, or any other, for any offence againſt 
e any penal ſtatute, plead, that he oweth nothing, or, that 
© he is not guilty, and the plaintiff or informer, upon evi» 
« dence to the jury, ſhall not prove the offence laid in the 
< ſaid ſuit, and that the ſame offence was committed in the 
<c ſame county in which it is laid, the defendant ſhall be found 
6 not guilty.” 

Se, 71. It is provided by the laſt. paragraph of the faid 
ſtatute, That no clauſe thereof ſhall extend to any ſuit on 
« any law againſt popiſh recuſants, &c. or againſt champerty, 
% &c. or concerning defrauding the king of his cuſtom, &c. ot 
© the tranſporting of gold, or ſilver, or munition, &c. or 
* wool, or leather, but that ſuch offence may be laid in any 
ic county, at the pleaſure of the informer.” But gquere, if 
the laſt words of this proviſo, viz. but that ſuch, offence 
may be laid in any county,” do not reſtrain the exception 
intended by it to that part of the ſtatute only which relates to 
the laying the offence in the proper county? For if fo, the de- 
fendank in a ſuit on the laws mentioned in it, may give the 


ſpecial matter in evidence on the general iſſue, as well as in 


ſuit on any other penal ſtatute, | 


$:2. 72. As to the twelfth particular, viz. By whom the 
replication is to be made in ſuch an information or aQion : it 
ſcems agreed, (a) That regularly a replication to a ſpecial plea 
to an information in the courts of Weſtminſter-ball, ſhall be 
made by the attorney-geperal only, who, in reſpect of the 
king's intereſt in the ſuit, is preſumed to be moſt proper to be 


conſulted concerning it; and by the ſame reaſon it (6) =_ 


That ſuch replication in a ſuit before juſtices of aflize, I 
made by the clerk of the affizes only. Allo it is fad, (*) 


That the replication to a general iſſue in an information — 
tam in the courts of king's bench or exchequers may be - 
| 9. | 


+ v< 3 = LF © e ß oO Op / Og A ny SOOT 
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: name of the attorney general only, by the uſage of thoſe ; 

_— But in moſt of the (a) precedents I can — actions 8 
qui tam, the replication is made by the plaintiff only. Alſo I 165, 267. 

bnd a demurrer by the informer only to a plea in bar to an (5) : — Eat. 
jnſormation ui tam, without any mention of the attorney Fe) Sup. f. 64. 
general. Aud if the attorney general, &c. ſhall abſolutely 5 Coke 48, 
refuſe to make a replication to any plea to an information, EN. 1* 
ſurely the informer may be (c) admitted to make it himſelf; the exchequer 
for otherwiſe it would be in the power of the attorney general, . 
Ke. by refuſing to make a replication, wholly to defeat the four DE 
pet Pas 22 4 7 
entered and if the plaintiff demur, the defendant ſhall join in fix days, or judgment ſhall be _ 
aforeſaid, 3 Com. Dig. 514 entered 


Sed. 73. As to the thirteenth particular, viz. In what 
manner the iſſue is to be joined in ſuch an information or action, 
and where it ſhall be tried: It had been laid down (4) as a (4)C. Car, 346, 
ſettled rule, That where the king is to have no part of the 2 
thing demanded in an action on a penal ſtatute, but only a fine 761. wy 
or amercement, there is no neceſſity either in the joining of 330. 4 
the iſſue or venire 28 to uſe the words qui tam pro domino — the 
rege, Cc. but that it is ſufficient ſimply to name the party as pleading in = 
in actions at common law; for the king ſeems to have little information, 
more intereſt in ſuch ſuits than in actions at law. Vet where- Dis. 3 — 
ever the plaintiff may declare tam pro domino rege quam | ww 


it ſeems, (e) That it ean be no fault to uſe thoſe words 25 well . Rafal 406, 


in the joining of the iſſue, &c. as in the beginning of the C. En. 
ſuit, And if the king be to have part of the penalty demanded, _ | 
it hath been (/) adjudged to be a fatal fault, and not amend» (J) 1 Vent, 
idle after verdict, not to mention that the plaintiff ſues tam > Keble 88. 
pro domino rege quam pro ſeipſo, in the joining of the iſſue, But Sap. l. 17. 200 
(uere; for there are many (g) precedents where the iſſues in (g) Co. Ent. 
ſuch actions have not mentioned the plaintiff, as ſuing for the * — 1659 
ling; but have ſimply named him by his proper name, as i $1. f. 75, 20. 
"ther actions. And where he is expreſsly named in the de- (23) Vide the 
Caration, as ſuing for the king as well as for himſelf, Why — 
ſhould it be intended that he ſues otherwiſe in the progreſs of kate, 1 Bae. 
the action (2.3) ? Abr. 41. is aii. 
| $e, 74. As to the place where ſuch iſſues ſhall be tried, it Notice of trial 
"nated by 18 Elz. c. 5. „ That no jury ſhall be compelled 1 London and 
to appear in any of the queen's. courts at Weſtminſter, for Ee 
* the trial of any iſſue in any ſuit (by a common (Y) informer) before the trial 
* upon any penal law, for any offence committed above thirty * _ — 
miles from the city of Weſtminſter; except in caſe where 7 mah. 
[ the attorney-general for the time being, for ſome reaſonable 3 Com. Dig. 
cauſe in that behalf to be ſhewed, ſhall require the ſame to 88.26. three 


be tried at the bar, in any of the courts of the queen's lad — 


the 364, 47th und. 49th. See of this Wee 
/ | 4 : | , 
? majeſty; 8 


* 


Strange 1085, 
Andrews 67. 


728. 
N ca) 2 R. Abr. 
707, 708. 
Lane 19, 59,60. 
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© majeſty, her heirs or ſucceſſors, at Weſtminſter aſoreſaid: 
„Which requeſt ſhall be noted on the backſide of the writ of 
e aifiringas thereupon awarded, to the end the ſheriff, or hi; 
„ dailiff, may, and ſhall ſignify the ſame to the jury that ate 
<« in ſuch caſe impanelled.” 

+ And by 24 Geo. 2. c. 18. ſ. 3. Every venire facia 
+ for the trial of any iſſue, in any action or information upon 


any penal ſtatute in any of the courts of record at Weſt. 


© minſter, counties palatine of Lancaſter, Cheſter, and Dur- 
„ham, and the principality of Wales, ſhall be awarded of 
the body of the proper county where ſuch iſſue is triable,” 


Se. 75. As to the fourteenth particular, viz. Where 2 
verdict may be found as to part againſt the informer, and as to 
part for him: It ſeems, (a) That regularly, if an offence 
againſt a ſtatute be of ſuch a nature that it may be committed 
by a fingle perſon, without the concurrence of any other, and 
ſeveral perſons be jointly charged in one information for one 
act done by them all againſt ſuch ſtatute, one of them only may 


be found guilty, and the reſt acquitted; becauſe, though the 


\ 


t Sup. .. 67. 


le) 2 R: Abr. 


= APR 


words of the information ſeem to import a joint charge againſt 
all the defendants, yet in judgment of law each of them is 
charged ſeverally for his own offence, which cannot but be 
ſeveral, whether the act, in the doing whereof it conſiſted, 
were done by one or more; and accordingly the iſſue muſt be, 
that (5) neither they, nor any of them, are guilty. And for 
the like reaſons, if one be informed againſt for having offended 
againſt a ſtatute for more times, or in a higher degree than 
can be proved; as for not coming to church during the ſpace 
of ten months, where he can be proved to have been abſent 


but eight months, &c. or for (c) ingroſſing 1000 quarters of 


wheat, where the evidence amounts but to 700, he may be 
found guilty ſo far as the evidence goes, and not guilty for the 


_ reſidue; for ſuch offences are not in the nature of intire con- 


6 Lane 19. 59, 


tracts, which regularly muſt be fully proved in the ſame man- 
ner as they are alledged, but are in the nature of tre ſpaſſes, 
which it is ſufficient to prove for any part. But if the offence 
againſt a ſtatute conſiſt in making a contract contrary to the 
purview of it; as in the caſe of uſury, it is (4) ſaid, That 
if it be alledged as having been made by two, it muſt be ſo 
proved likewiſe, becauſe it is a rule of law, That if con- 


tracts be not proved as they are laid, they ſhall not be taken to 
be the ſame (24). 


— 


"ER ly 
Where an offence, made penal by ſtatute, is, in its nature ſingle 3 one ſingle penalty on 
nl recovered, though ſeveral join in committing it. But if the offence be in iis natele 


ſeveral, each offender is ſeparately liable to the penalty, Rex v. Clark, Cowper 610. 


2. What judge- 
ect. 76. As to the fifteenth particular. viz oy _ 


ad) udgedy 


ment on ſuch an information or action is good ? It 


= 3 iz = co & 


| do not pay, &c. within ſuch a time, that he ſhall be com- 
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adjudged, That where a ſtatute (as that of recuſancy, for in- Lot. 189. 162, 
tance) ordains that the offender ſhall forfeit ſuch a ſum, and 4 Metere 458 
that the ſum ſo forfeited ſhall be divided into three parts, Co, Fut. v4 
whereof one-third ſhall go to the king, and one to the in- Salkeld its, 
former, and the other to the poor, &c. and that if the offender 


mitted, &c. the judgment on an information gui-tam on ſuch 
ſlatute may be general, that the (a) king and informer ſhall 
recover the whole (b) ſum, without making any mention how 140. 

it ſhall be diſtributed, or that the party ſhall be committed (c) Vide Style 39. 
for non-payment, &c. But on ſuch an information, if the judg- Nan. 8 
ment for the recovery of the forfeiture be given wholly for the vide 2 Kedle : 
informer, without any mention of the king, it hath been holden, 

(4) That it is totally erroneous. Yet it hath been adjudged, 
That if on an information qui tam, wherein, as it is laid, the 
informer hath no right to any part, but the king ought to have 
the whole, judgment be given that the defendant ſhall forfeit 
the ſum mentioned by the ſtatute, and that the king ſhall have 
one moiety, and the informer the other, ſuch judgment is er- 
roneous (e) only as to the Jatter part, wherein it awards to 
whom the penalty ſhall go; but ſhall ſtand for the clauſe con- 
cerning the forfeiture, which ſufficiently entitles the king to the 
whole, And it hath been adjudged, (/) That if there be no 
clauſe at all concerning the forfeiture in a conviction. on a 
penal ſtatute, but only a judgment quod convictus eff, it is ſuffi- 
cient, for the forfeiture is implied (25). | 


(a) · And, 139. 


(e) 2 And. 128, 
129, 130. 


(f) Rex v. 
Hawkins, M. 
3 Geo. 1. 


(25) Wherever the act expreſſes the amount of the penalty, or leaves it to the diſcretion of the 
magiſtrate, there muſt be a judgment of forfeiture as well as a conviction. Rex v. Hawks, Strange 
858. Barnard K. B. 212. Fi'zg. 124. and Rex v. Vipont, 2 Burrow 1163. — But where the 
aft as the 9 Ann, c. 14. ſays, That the offender ſhall forfeit five times the value, &c,” all the 
judgment the court can give is ud convius %, and a new action muſt be brought upon that 
judgment for the forfeiture. And in the caſe of recuſancy, there is no other judgment. Rex v. 


Luckup, Strange 1048. Vide alſo Strange 50.—-N. B. One who is convicted on a penal ſtatute 


eannot be apprehended on a Sunday for non-payment of the forfeiture, Rex v. Myers, Eaſter 
26 Geo, 3, Durnford and Eaſt 265. | 


dell. 77. As to the ſixteenth particular, viz. Whether the 
penalty of a penal ſtatute, may be compounded or granted 
over ? It is enacted by 18 Eliz. e. 5. That no informer, or 
* plaintiff, ſhall or may compound or agree with any perſon 
* or perſons, that ſhall offend, or that ſhall be ſurmiſed to 
« offend againſt any penal ſtatute, for an offence committed or 
© pretended to be committed; but after anſwer made in court 
* unto the information or ſuit in that behalf exhibited or pro- Ln Sh 
* ſecuted: Nor after anſwer, but by the order or conſent of —4 
* the court in which the ſame information or ſuit ſhall be 
depending; on pain that whoſvever ſhall offend, in making 
* of compoſition, or other miſdemeanour, contrary to the 
* true intent and meaning of this ſtatute, or ſhall by colour 
or pretence of proceſs, or without proceſs, upon colour or 

| «© pretence 


4Comm. 135, 
Strange 167, 

1 Wilf. 79. 130. 
4 Burrow 1929, 
An indictment 
on a popular 
ſtatute cannot 

te compounded 
after conviction. 


Berry gui tam v. 
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« pretence of any matter of offence againſt ] 
4 make any compoſition, or take any —. — 
promiſe of reward, for himſelf or to the uſe of any other, 
* without order or conſent of ſome of her majefty's counts 
* at Weſtminſter, and ſhall be thereof convict, {ball land on 
* the pillory, &c. and for ever be diſabled to purſue, or 
«© be plaintiff or informer in any ſuit or information upon 
2 — popular or penal; and ſhall alſo forfeit ten 
pounds, &c.” LOT 
— 8 Setr. 78. It ſeems (a) clear, both from the preamble and 
See the three the whole tenor of the ſtatute, that it extends only to ſuits by 


| — es * common informers, and not to thoſe by a party grieved. 
e mNarure R 

the azad, 47th, and 49th ſeQions of this chapter. It is decided that this ſtatute extends to gui tan 
informers as well as to thoſe who fue for the whole penalty, Wilkinſon gui tam v. Allot, Cowp. 366, 


(b) Hutton 335. Sec. 79. But it hath been (5) holden, That it extends as 
well to ſubſequent penal ſtatutes, as to thoſe which were in 
(c) Keb. 106, being when it was made. (c) And alfo it extends to the com- 
— pounding of ſuits commenced in courts which have no juriſ- 
diction, as much as if they had a juriſdiction. 
$2. 80. It is enacted and declared by 21 Jac. 1. c. 3. 
(which as to theſe matters, appears, both by the preamble, 2nd 
(4) N. 36,37. body of the ftatute, and many former (d) reſolutions, to be 
— 4 made in affirmance of the common law), That all commiſ- 
3 Inf. 186, x89, ** fions, grants, licences, charters; and letters patents, made or 
2 R. Abr. 187. « to be made to any perſon or perſons, bodies politick or 
ſeems contrary, *. corporate whatſoever, of power, liberty, or faculty, to 
* diſpenſe with any others, or to give licence, or toleration, 
to do, uſe, or exerciſe any thing againſt the tenor or pur- 
port of any law or ſtatute, or to give or make any warrant 
« for any ſuch diſpenſation, licence, or toleration to be had 
«© or wake. or to agree, or compound with any others for any 
<< penalty or forfeitures limited by any ſtatute, or of any grant 
« cr promiſe of the benefit, profit, or commodity of any for- 
« 'feirure, penalty, or ſum of money, that is or ſhall be due 
„by any flatute, before judgment thereupon had ; and a} 
* proclamations, &c. any way tending to the furthering of 
„the ſame, are altogether contrary to the laws of this realm, 
„and ſhall be utterly void, &c.”—And it is farther enacted, 
« That all ſuch commiſſions, &c. ſhall be examined, heard, 
« tried and determined by and according to the common laws 
& of this realm, and not otherwiſe.” 
Sec. 81. But it is provided, „ That this act ſhall not 
<« extend to any warrant or privy feal, made or directed by the 
4% king to the juſtices of either bench, or the exchequet, 9f 
« of affize, or of oyer and terminer and gaol-delivery, or 
<< peace, or other juſtices for the time being, having power de 


S hear and determine offences done againlt ay penal fl f 


T TS 


— 
* 
— 
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« to compound for the forfeitures of any penal ſtatutes, de- 
4 45 ſuic and queſtion before them, or any of them 
« feſpectively, after plea pleaded by the defendant.“ | 
$44, 82. It is ſaid by Sir (a) Edward Coke, That ſuch () 3 Inft, 278. 
, by ſuch warrant, &c. cah make ſuch compoſition for 
the uſe of the king only; however it feems, That by the (5) Vide ſuora 
eighteenth of Elizabeth, they may give leave to an informer 5 65, 66. 
to () compound with a defendant after plea pleaded. * 
9 83. Alſo it is provided, That the ſaid act ſhall not 
« extend to any grants, Tetters patents, or commiſſion hereto- 
« fore granted, of, for, or concerning the licenſing of the 
« keeping of any tavern or faverns, or ſelling, uttering, or re- 
« tailing of wines to be drunk, or ſpent in the manſion-houſe 
« or houſes, or other place, in the tenure or occupation of the 
« party or parties, or ſelling or uttering the ſame; or for or 
« concerning the making of any compoſitions for ſuch licences, 
„ ſo as the benefit of ſuch compoſitions be reſerved and ap- 
« plied to and for the uſe of his majeſty, his heirs or ſuc- 
« ceſſors, and not to the private uſe of any other perſon or 
a perſons.” : 


CHAPTER THE TWENTY-SEVENTH. 


OF PROCESS 


ND now I am come to ſuch proceſs as is to be awarded 
upon an Appeal, Indictment, or Information.—For the 

better underſtanding the nature whereof (having premiſed that it 

kems plain, from the nature of the thing, that there can be 

q no need of it where the defendant is preſent in court, but e Lamb. B. g; 

only where he is abſent), I ſhall conſider it, -In_ general; c. 8. 

Without any particular regard to proceſs of outlawry; and, In 5 — 

particular ; with regard to ſuch proceſs only, . 


And I ſhall examine the nature of ſuch proceſs in general, 
Mthout any particular regard to proceſs of outlawry, under the 
"wing particulars; 1. Where it is well awarded into a 
wanty different from that wherein the court fits from which it 
b warded. 2. What kind of proceſs ſhall iſſue on an indict- 
dent, appeal, and information. 3. In what manner it is to 
executed, 4+ What is required by ſtatute, in relation to 
Focels on informations. 5. What is the proper proceſs on a 
u 6. What after a removal by certiorari. 7. Where it 
ll be ſaid to be diſcontinued, or miſcontinued, or put 
Gay, 8, How far as error in procels is fatal. an 

9 
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7 S-2. 1. As to the firſt particular, viz. Where ſuch proce 
| is well awarded into a county different from that wherein the 
{«) rg Aſſiae 6, court fits from which it is awarded. It ſeems (a) to be a 
EA general rule, That no proceſs without writ can be well awarded 
5 — 1 on any indictment, or appeal, &c. from any court, out of the. 
68. P. C. 146, county wherein it fits. But it ſeems agreed, (5) That ſuch 
1 proceſs by writ may, by the common law, be well awarded 
Vide ſup, C. 24, into any county of England, either by the court of king's bench 
l. 22, or by juſtices of eyre, upon an indictment, &c. before them, 
Alſo it is clear, That juſtices of oyer and terminer have the 
ſame power, in relation to perſons indicted or appealed before 
them of felony by force of 5 Edw. 3. c. 11. whereby it is re- 
Cited, That in times paſt, ſome perſons appealed or indicted 
of divers felonies in one coufity, or outlawed in the ſame 
county, had been dwelling, or received in another county, 
whereby ſuch felonious perſons indicted and. outlawed, had 
been encouraged in their miſchief, becauſe they might not be 
attached in another county ;”* and thereupon it is enacted, 
« That juſtices aſſigned to hear and determine ſuch felonies, 
ce ſhall direct their writs, to all the counties of England, where 
<« need ſhall be to take ſuch perſons indicted.” | 
Se. 2. It is obſervable, That the miſchief complained of 
in the preamble of this ſtatute relates as well to perſons ap- 
pealed, as to thoſe who are indicted ; and therefore it ſeems 
reaſonable to conſtrue them alſo to be within the meaning of 
the purview, though they be not within the letter of it, which 
extends only to perſons indicted, | 
te) Oromp. 149. Sect. 3. It ſeems queſtionable, (c) Whether juſtices of 
2 go peace, being aſſigned (d) by their commiſſion to hear and 
c 3,1, 33 determine felonies, are as well within the meaning as letter of 
| this ſtatute ? For, as on the other ſide it may be urged, That 
this being a remedial law, ought to receive as fayourable and 
large an interpretation as the words will admit; ſo on the other 
ſide it may be ſaid, That the preamble of the ſtatute making 
mention as well of perſons appealed, as of thoſe who are in- 
dicted, cannot be thought to bave any manner of regard to 
Juſtices of the peace, before whom no appeal lies; and nothing 
can be more reaſonable than to conſtrue one part of a ſtatute by 
another, P b ; * g 0 8 Juſtices of 
0 Sec. 4. ut 22 en. 8. c. „ 1. 5 un 
<« peace of the ſhire? &c. wherein bo Sree bridge ſhall be, 
„Kc. ſhall make proceſs into every ſhire within this realm, 
« againſt any perſons who ought to amend ſuch bridge, being 
<« preſented "A 30a them to be decayed, &c.”—Alſo they have 
Dalton c. 193. the like power by other ſtatutes in GO caſes, for — 
8 _ . not being ſo proper for this treatiſe, I ſhall refer the Reader 
Lond. 8.448. the Authors which more particularly, treat of the OFF1 
OF A JUSTICE OF PEACE, | A 


" qui tam, in Coke's entries; yet it is omitted in all awards of (.) Ibid. 373. 


* ſuch county palatine, or any other ſuch liberty, to make pro- 


' name of the king, And if it iſſue from the court of king's (i) Finch 436. 
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As to the ſecond particular, viz. What kind of proceſs ſhall 
ifſue on an Appeal, Indictment, and Information. . 


I ſhall endeavour to ſhew, 1. Where ſuch proceſs ought to 
have the clauſe of non omittas. 2. In whoſe name, and under 
what teſte it is to be made. 3. What is the proper proceſs on 
indictments for crimes of an inferior nature. 4. What is the pro- 
per proceſs on informations. 5. What is the proper proceſs on 
appeals, and on indictments of treaſon, felony, and mayhem, — 
b. How many days there ought to be between the ze/te and 
return of ſuch proceſs, 


Sei. 5. As to the firſt point, viz. Where ſuch proceſs (a) Cromp. 14g, 


ought to have the clauſe of non omittas, It is laid (a) down in N B. 4. 


ſome books as a general rule, "That in every ſuit, to which the Dalton e. 132, 


king is a party, the proceſs ought to have the clauſe non omittas * Aﬀize 17, 


propter aliquam libertatem, &c. « Franc, 18, 


P roceſs 102. bs 
F. Prerog. 21. 1 Hale 577. 2 Hale 202, Vice inf. ſ. 17. - 


$22. 6. But I do not find this rule obſerved as to all kinds ;; cke 
of ſuits by the king, in the beſt precedents, For though — to — 2 * 
the ſaid clauſe is mentioned in every award of proceſs on (6) (is. 358, 


indictments (except only (c) one) and even on (d) informations — 365 to 


proceſs I can find on informations of (e) intruſicn on the king's 37% 379. 
lands, or of (/) trover and converſion of his goods; and yet 1 = 
theſe are at leaſt as much, if not more properly, the ſuits of (Vc. tat. 330. 


the king, than the former, 


— 
— — 
I Gee —— os es ooo 


— — — — 
— 2 


a 
— 
— —  __— — 
— — — 


Sec. 7. As to the ſecond point, viz. In whoſe name, and | 
under what tele ſuch proceſs is to be made. It is expreſsly (g) (e Vide 4 Ind. 
enacted by 27 Hen. 8. c. 24. ſ. 3. That all manner of proceſs 20. 

«* upon indictment of treaſon, felony, or treſpaſs, to be made in 
* every county palatine, and other liberty, ſhall be made only 
in the name of the king; and that every ſuch perſon having 


* * * n l 
„ „„ - — 
— — — 


* ceſs, &o. ſhall make the refte in the name of the perſon that 
* hath ſuch county-palatine, &c.“ 


—— — 
2 m ⁵ 1 Ä 


— — — — — 


SA. 8. And as to proceſs on indid ments in any other courts, (5) Vide Lamb, 


there can be no (% doubt but that it ought alſo to be in the oh. 132 


A > a 5 ä * 
> ire Ry tro nmr „ — — » » 


— — - 


—— 
— = 2 — 


* 
— 


bench, it (i) ſeems clear, That it ought to be under the %% C. Car. 3934 
of the chief juſtice, or of the ſenior judge of the court, if there A | 
be no chief juſtice: And if it iſſue from any other court, there 2 8. * 
lems to be the ſame reaſon that it ought to be under the 7% See Palt. e. 132. | 
of the firſt in the commiſſion ; and that ſuch a tele will be — 298; 
ſufficient, It is holden indeed by (4) Lambard, That every — 
proceſs on an indictment before juſtices of peace, ought to be the end of his 
under the teſte of ſome two juſtices : But there are precedents 5'**narcha. | 
45 contrary in (/) Crompton; and even in (n) Lambard. 


ot, II. Ee | Neither | 1 


"REY 
2 


* 


— 


— b 
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B. Peace 6,75, Neither do the (a) authorities cited by Lambard ſeem to come 
h. up fully to his point; for they ſeem to amount to no more than 
Crompton 251. this, T bat one juſtice of the peace cannot award proceſs on an 
indictment, but that two of them at the leaſt muſt do it, and that 
ſitting the court in the ſeflions : And indeed it ſeems plainly to 
(3) Vide fup, appear, from the (5) commiſſion itſelf, That one juſtice has no 
c. 8.1. 24, 25- Authority either to take an indictment, or to proceed upon it: 
Dalton c. 132. But I do not ſee the conſequence, That becauſe an indidtment 
cannot be taken, or proceeded upon, by leſs than two, therefore 

the proceſs cannot be teſted by leſs than two, 


(+) Crompton Se. 9. As to the third point, viz. What is the proper pro- 
150, 151. ceſs on indictment for crimes of an inferior nature: It ſeems 
— c ke. 4 clear, both from the (c) books which ſpeak of this matter, 
F. Afizer9, and the conſtant courſe of (d) precedents, That a venir, 
32 H. & 10. facias (which is but in nature of a ſummons to cauſe the party 
— (4) Co. Ent. 358. to appear) is a proper proceſs to be firſt awarded on an (e) in- 
r 356. dictment for any crime (whether againſt the common law or 
(f) Vide ſup, ſtatute), under the degree of treaſon, felony, or (/) mayhem, 
L + * except in ſuch caſes wherein other (g) proceſs is directed by 
1 ſome ſtatute. Alſo ſuch a venire ſeems to be the firſt proper 
« proceſs on an (+) information in the crown-office, for a debt 


claimed by the king, as having been forfeited by a fels de ſe, 
(i) Cromp. 150. Sec. 10. If it appear by the (i) return to ſuch venire, that the 


Lamb. B. 4 


TY party has lands in the county whereby he may be deſtrained, the 
Dalton e. 132. (+) diſtreſs infinite ſhall be awarded from time to time, till he 
Dalt, Sh. e. 34+ do appear, and by force hereof he ſhall (J) forfeit on every de- 
{k)Reg, Jos, 1. fault ſo much as the ſheriff ſhall return upon him in iſſues, 
Finch 352, 353- But if a nihil be returned on ſuch a wenire, a (m) capias, alias 
2 Sn. c. 34 and pluries, ſhall iſſue, &c. 


Dalt. c. 132. () Vide 2 Dan. Abr. 296. f. 5. 2 Inſt. 453, 454. (e) Lamb. B. 4. e. 8. 
Crom. 150, 151. F. Treſpaſs 232. Dalt. c. 132. 11 H. 6. 4. Finch 352, - 


(=) Fr. Proceſs Sec. 11. It is ſaid in Fitzherbert's (a) abridgement, © That 
158. in cyer and terminer, if the party at the firſt day make default, a 
man may have a venire facias, or a fone ver vadios, &c. at his 

eleion ;” the meaning whereof perhaps may be this, That it 

. the defendant, being ſummoned on the venire, do not appears 

6 Vide Finch the proſecutor may either take out a ſecond venire, or 2 (0) 
5e u. Pore per vadios, &. But I cannot (p) find any expreſs authority, 
22 8 =” ol precedent, to juſtify the making either a pone per vadis, Kc, 
F. Pro. 213. or a capias, the firſt proceſs on any indictment under the degree 
T» ſpa's 232 of mayhem, or felony, &c. except only where ſuch proceſs is 
Os expreſsly given by ſome ſtatute, | 


(9) co. Ent. Sect. 12. As to the fourth point, viz, What is the proper 
374+ 367+ 379+ proceſs on informations: It ſeems, that a capias againſt a ( 
1055 76 commoner, and a (r) di/tringas againſt a peer, are the fuſt pro- 
(+ ) Co, Ent. per proceſſes on an information for an intruſion on the 2 


$ 
97. q 
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lands, or for a (a) trover and converſion of his goods: And 


either an (b) attachment or (c) ſubpana,.at the election of the 
informer, were by the common law proper proceſſes on all in- 


formations qui tam on popular ſtatutes, And ſo was a (d) 3 


ſummons in all originals in debt on ſuch ſtatutes, in the ſame 
manner as in an action of debt at (e) common law; and an (/) 
attachment or pone per vadios, & c. in other actions on ſuch ſta- 
tutes, in the ſame manner as in actions upon the caſe, and in 
aclions of treſpaſs at (g) common law. 


44+ 46. 348, 349, 350, 351. Raſtal 406. 


Sed. 13. And it is enacted by 21 Jac. . c. 4. by which all 
popular ſuits on penal ſtatutes are reſtrained to their proper 
counties, as is ſhewn at large in the precedent (þ) chapter of 
informations, That the like proceſs in every popular action, 
« hill, plaint, information, or ſuit to be commenced, ſued, or 
« proſecuted, by force of, or according to the purport of the ſaid 
« act, be had and awarded, to all intents and purpoſes, as in 
« an action of treſpaſs vi et armis, at the common law.“ 
And (i) conſequently the proceſs in all ſuch ſuits muſt now be 
by attachment or pone per vadios, &c. and after by diſtreſs in- 
finite, where by the return the party appears to be ſufficient, 
(i) otherwiſe by capias. 


Seer. 14. It is, as I take it, the uſual practice of the crown- 


office, on a criminal information, firſt, to award a ſubpœna; and 
ater the return thereof, if no appearance be entered in four 
days, and an affidavit be made of the ſervice of the ſubpe@na, to 
make out a capias of courſe, where the defendants are informed 
zgainſt in their private capacity, and a (/) di/ſtringas, where they 
are ſued as a corporation aggregate. . 


Se, 15. As to the fifth point, vis. What is the proper pro- 
cel on appeals, and on indictments of treaſon, felony and may- 
hem : It ſeems certain, That a capias is the firſt proceſs in all 
indictments of (m) treaſon or felony, and in () all appeals whe- 
ther of mayhem or felony ; frotn whence it ſeems reaſonable 
to conclude, That it ought alſo to be the firſt proceſs in an in- 

nt of mayhem, as well as of felony or treaſon. 


Se. 16. As to the ſixth point, vis. How many days there 
mult be between the tele and return of all ſuch proceſs; It 
ſeems agreed, That there ought to be at leaſt fifteen days be- 
teen the tele and return of every proceſs awarded from 
the king's bench into any (o) foreign county: But that this is 


not required in proceſs awarded into the ſame county wherein 
court ſits, 


os 17. As to the third particular, viz. In what manner 
procels is to be executed: It is laid down as a (p) general 
| Dd a rule, 
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{a) Co. Ent. 
390. 

(5) Co. Ent?“ 
263. 366, 367. 


(e) Co. Eat. 
370, 371. 395. 
1 Anderſon 48. 
(4) Co Ent. 
158, 164 166. 
Raftal 599 

(e) Finch 352. 
(f) Co. Ent. 43, 
(2) Finch 333 


. 33 to 39. 


(i) See Finch 
345 $5%+ 355. 
(kt 1 R. Abr. 
463. 780. 793. 
pl. 4+ the ſame 
caſe, 


Palmer 449» 
1 Keble 159. 


2 R. Abr. 2779 


(1) Vide Salk, 
374» 


(m) 3 Mod, 265, 
2 Hale 194. 

(n) Co. Ent, 50. 
F. Exigent 28. 
Finch 346. 351» 
Raftal 45 there 
is a precedent 
ſeemingly con · 
trary. 


(s) Co Lit. 134. 
Salkeld 374. 

3 Salkeld 371. 

1 Lev. 61. 


9 Coke 118. 


(?) Dalt. e. 1 Jas 
» Franch. 18. 
1 Hale 577. 
2 Hale 202 
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(a) 41 Aſſize 19, 


B. Proceis 102 
F. Prerog. 2. 


(% B. Prero. tog. 


Franch, 31. 
, 29 Car. 2. c. 
7. ſ. 6. al! pro- 
ceſs, &c. ſerved 
on the Lora's 
day, except in 


© treaſon, felony, 


and breach of the 
peace, is void. 


(<) Sup. C. 26. 
l. 5, 6, 10. 


(4) Sup, e. 26. 


ſ. 40, 41. 42,44. 


455 46, 47+ 


(e) Sum. 211. 
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rule, That wherever the king is a party to the ſuit, (as he cer- 
tainly is to all informations and inditments) the proceſs ought. 
to be executed by the ſheriff himſelf, and not by the bailiff of 
any franchiſe, (a) whether it have the claufe non omittas, &c, 
or not, and whether the defendant be within a franchiſe, or in 
the county at large; for the, king's prerogative ſhall be pre- 
ferred to any franchiſe: But it is ſaid, (6b) I hat this is to be in- 
tended only where in the grant of the franchiſe no mention is 
made of cauſes to which the king is a party. | 


Se. 18. As to the fourth particular, viz. What is required 
by ſtatute in relation to proceſs on informations: It is enacted 
by 4 and 5 Will. and Mary, c. 18.“ That no proceſs ſhall 
iſſue on any information to be exhibited by the maſter of 
the crown=-office, till the proſecutor have given ſuch a (c 
& recognizance, as by the ſaid act is directed. Alſo it is en- 
aQed by 18 Eliz. c. 5. That (d) no proceſs ſhall iflue on any 
information on a penal ſtatute, till a ſpecial note be made of 
ce the time when ſuch information was exhibited, &c,”—But 
theſe matters having been already handled in the chapter of in- 
formations, in the places cited in the margin, I ſhall refer the 
reader thither, for the fuller conſideration of them. 


Se. 19. As to the fifth particular, viz, What is the proper 
proceſs upon a default; It ſeems, That if a defendant appear 


s Hale 201, 202. 
(/) 16 Aﬀiz- 13. 
26 Aſſize 51. 

(z) 16 Aſhze 13, 


to an 10 indictment or (/) appeal of felony, and afterwards, be- 
fore iſſue joined, make an eſcape, whether from his (g) bail, or 
from an actual (5) priſon, the common capias, alias and pluries, 
&c. ſhall be awarded againſt him, unleſs there had been an exi- 
gent before, in which caſe a new (i) exigent ſhall be immedi- 


F. Exig. 10. 
Q. Cromp. 150. 
(>) 26 Aſſize 51. 


(i) 19 . 8. 1. 
B. Proceſs 1. 
ſeems contrary. 


(*) $. p. Co 70. 


4 Hale 224. 
B. Waiver de 
choſes 39. 
F. Exig. 10. 
Proceſs 113. 
127. 

(!1)S. P. C. 70. 
F. Exig. 10. 
Crone 172. 
B. Waiver de 
choſes 39. 

16 Aſſize 13. 
B. Appeal 54. 


m) 25 Af, 51. 


8. P. C. 70. 
Summary 211. 
B. Waiver 

de choſes 39 · 


(% F. Exig. 10. 


(p) Tum, 211. 
2 Hale 225. 


fendant in ſuch caſe appearing on the exigent, ſhall plead . 4 


ately awarded, And if the defendant, againſt whom no exi- 
gent had been before awarded, make ſuch default after iſſue 
Joined, and an inqueſt awarded to try it, it ſeems (4) that a capi. 
&c. ſhall! be awarded againſt him ad audiendum juratam, Kc. 
and as I take it, the ſame day on which the capias is returnable, 
ſhall be given to the inqueſt (for it ſeems (1) agreed, That the 
inqueſt ſhall never be taken by default in the caſe of felony, 28 
it may for an inferior crime,) But in ſuch caſe, if the exigent 
had before been awarded; it (m) ſeems, That a new exigent in 
the common form ſhall be awarded; and that thereby both the 
iſſue and inqueſt ate without day. And it is ſaid in ſome (u 
books, That ſuch exigent ſhall be ad audiendum judicium: But 
this ſeems queſtionable ; ſince it ſeems to be (o) agreed, 1 hat 
the defendant may ſave himſelf from judgment by a render at 
any time before the return of the exigent. 


F. Exigent 10. Corone 196. (z) 26 Afize gt, Crompton 150, F. Corone 196. 
B. Waiver de choſes 39. Corone 192, Summary 211. 


Seht. 20. It is (aid (p) by Sir Matthew Hale, That the de 
becauſe 
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becauſe the iſſue and inqueſt are fine die by the award of the exi- (,)s. P. c. 70. 
gent; but this ſeems to be made a guere by (a) Staundforde, (5) F. Exig. 10. 
and the (b) authorities whereon it ſeems to be chiefly founded, br gr 8 
are very obſcure ; and as it ſeems may well be underſtood in (% B. Waiver 
this (c) ſenſe, That the court may cauſe the ſame inqueſt to 22 32 
come to try the ſame iſſue, which (according to (4) Brook) B. —— = 
though it be put without day by the exigent, is not waived by 
it, unleſs the defendant fail to render himſelf before the return 
of it, 

Sec. 21. BETORE I proceed to the ſixth particular, vis. 3 
What is the proper proceſs to be awarded after a removal by (e) a Hale 10. 
certiorari; it may not be improper to premiſe ſome things con- e ans. 


, l 1 Bac, Abr. 
cerning the nature of a certiorari (e). 2 Com, Dig. 16, 


. Firſt, As to what courts it lies.—2, Where the court of king's 
bench uſes a diſcretionary power in granting, denying, and fil- 
ing it.— 3. What reſtraints are put upon it by ſtatute.—4. How 
the fat for it is to be ſigned,—5, To whom it ought tœbe di- 
reted,-b, Where a record may be removed into the court of 
king's bench without it.— 7. What is to be done by a defendant 
before the allowance of it. —8, How far it is a ſuperſedeas to the 
court below, —9. In what manner it is to be returned.—10o. 
Where a record is removed by it.— 11. What is to be done by 
the court above, where the record is not removed, 


/ 


As to the firſt point, viz. To what courts a certiorar; lies: 

| ſhall endeavour to ſhew, Firſt, Whether it lie to all inferior 

courts in general, Secondly, Whether to thoſe of the cinque- 

ports. Thirdly, Whether to thoſe of Wales. Foutthly, +» 
Whether to thoſe of London. 


Sz. 22. As to the firſt point, viz. Whether regularly it Long's Cafe, 


lie to all inferior courts in general. It ſeems agreed at this day, 78 
That regularly the court of king's bench having a general (f) 494. 501. 


ſuperintendency over all other courts of criminal juriſdiction, 5+ b. C. 70. 


whether they be of an ancient or (g) newly created juriſdiction, — 2 
may award a certiorari as well as the court of chancery, to re- Comyn 76. 


move the proceedings before any ſuch courts, unleſs the ſtatute 12 Mod. 386, 


& (b) charter which eres them expreſsly give them an abſo- 7 


lute judicature, exempt from ſuch ſuperintendency ; as the (i) 3 Salkeld 79. 
utes concerning the commiſſioners of the Cambridgeſhire 5, Modern 446. 


ens, &c. are ſaid, by ſome, to have done. 3 — | 


| 1 Black 233. 
1 vilkeld 148, 2 Lev, 86. 2 Burrow 349- 1 Lev, 312. Con. 41 Afiee 22, Ld Raym, 836. 


« Corone 193, Certiorari 8, (g) 1 Salkeld 144. Ld Raymond 580. 148. (b) c. Car, 
3 Modera 93, 94. (1) 1 Siderfin 296, Con, 1 Keble 43. 2 Keble 722. „ 


Tf, 23. And accordingly it ſeems to be agreed, That ſuch a (+) f Sid. 226. 


tir ari lies to (4) juſtices in eyre, and alſo to thoſe of (1) gaol- 2 Keble 87, 82. 


Mod . 
4 Inſt, 294, 295+ () 1 Salkeld 144. 10 Modern 278, Farrefly — 


Dd 3 delivery, 
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2) 2 Mod. delivery, or of a (a) county-palatine, and to the (3) college of 
dd Fry wed phyſicians, having a ſpetial power by ſtatute to fine . 
Ld Raym. 336. priſon for certain offenccs; and to juſtices of peace, &c, even 

in ſuch (c) caſes which they are impowered by ſtatute final] 

to hear and determine; and alſo to (4) commiſſioners of ſewers, 
notwithſtanding the clauſe in 13 Eliz. c. 9. ſ. 5. 4 That the 
« ſaid commiſſioners ſhall not be compelled to make any certi- 
« ficate or return of their commiſſions, or of their ordinances, 
& Jaws, or doings, &c.” For it hath been adjudged, (e) That 
this is intended to exempt them from returning their orders into 
chancery, as by the ſtatute of 23 Hen. 8. c. 5. they were obliged 
to do, and ſhall not be conſtrued to take away the ſuperintend« 

Carthew 194. ency of the court of king's bench, without expreſs words, 


421. 1. 

I 82. 44. 396. (c) 3 Modern 93, 94. (d) 1 Salkeld 145. Strange 609. Fort. 374. Lt Ray. 
mond 469. 8 Modern 331. 1 Keble 129. March 196, 197. 199. Raymond 186. (e) 1 Mo- 
dern 44, 45+» Ld Raymond 459. Douglas 534. 1 Ven. 67, 1 Levin 288. Ray mond 186, 
C. Jac. 336, Bunb. 61. Strange 1263, Burrow 1042. 1 Lev. 288, 1 Ven, 66, 67, 68, 


It lies to remove a preſ-ntment in a court-leet, and when removed, the preſentment is traverſable, 
Cowper 488. vide ante 76. It lies to remove examinations taken before juſtices of the peace in pur- 
ſuance of the 2 & 3 Pb. & M. c. 10. Rex v. Bolton, Mich. 26 Geo, 4. It lies to a juriſdiction cre- 
ated by a private act of parliament. Ld Raymond, And to remove proceedings before commiſſioners 
of bankrupts, Ld Raymond 380. But without laying a ſpecial ground before the court, it cannot be 
ſued out to remove proceedings in an action from the courts of the counties palatine, Douglas 749, 
It lies to remove an information before juſtices of aſſize, againſt a parſon for non-reſidence, for they 
have no juriſdiction. Andrews 27. But not to judges of oyer and terminer to remove a recog» 
nizance of apprarance, Lucas 278, It lies to remove an indictment for not doing ſtatute labour 
on the highway, Strange 849. led vide Strange 944 Or for not repairing a bridge, Strange gco. 
It lies to the quarter ſeſſhons of a corporation, Ld Raymond 1452, Soalſo to remove proceedings be- 
fore two juſtices. Strange 470. Andrews 343- To remove orders of conviction on the convent icle 
aft, 22 Car. 2. c. 1. 2 Burrow 1040. To remove an order on an appeal from ſcavengers rate, 
3 Burrow 1458, But it will not lie to remove a poor's rate. Strange 932-975. To remove an 
order of baſtardy if applied for in fix months, 2 Wilſon 35. To remove an inquiſition taken by the 
therift under a private act of parliament, and the verdict and judgment thereon, 4 Buriow 2244+ 


Me. Car. 252, Sec. 24. As to the ſecond point, viz. Whether a certiorari 
1K. pig 79 . lie to the courts of the Cinque-ports. It hath been adjudged, 
Style 14. 395* That ſuch a certiorari lies to ſuch courts to remove an (f) in- 
2 Hale 212. dictment of ſodomy there found, or an (g) order made by the 


Ce et ns. juſtices of peace at a ſeſſions there holden. It is ſaid indeed, 


3 Keble 154. by (+) Rolle, That the reaſon why ſuch an indictment may be 
(#)1R. Abr. removed is, becauſe the offence is made felony by a late ſtatute, 
[4g 90ND $49 and therefore the courts of the Cinque- ports cannot hold plea 
of it without a new charter; by which it ſeems to be implied, 

4 7 
That in his opinion indictments in ſuch courts of crimes where- 
(i/VideC, Elis, of they have juriſdiction, are not removeable. But the other 
8 55, dooks above cited, ſeem to ſpeak generally of all indiQmen's, 
56. $56. and to lay it down as a rule, /That the privilege of the courts of 
I 3': the Cinque-ports, uſed time out of mind, that the king's wit 
Parvres 47s * doth not run there, is to be intended only of civil (i) cauſes be- 


| 476. tween party and party. 


; Sect. 25. As to the third point, viz. Whether a certiorari 


lie to the courts of Wales: It ſeems to be fettled, that ſuch 3 
certiorari 
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urtiorari lies to remove any indictment taken in Wales for (1) vide Rex v. 


2 crime not capital (1), either at the (a) grand ſeſſions or at a *'ttoes. 8 Mod. 


4 . . Ai „her 
(b) ſeffions of the peace: But it is (c) ſaid, That it hath never D 


been granted to remove an appeal from Wales; (4) neither murder was te- 
goth it ſeem to be clearly ſettled, That it lies to remove an ged. Strange 


indictment of felony from thence, for ſuch inditments are ne- Wilken 320s 


ver (e) quaſhed, as indictments for inferior crimes are. Neither Atkyne 175, 
do! find it agreed, (/) in what manner the king's bench ſhall 22: 


„ „„ $8 Modern 146, 
proceed on any indictment removed from Wales, But it is (4); R. K, 


ſaid, That an indictment of felony ſo removed, may be tried 394. 


in the next (g) Engliſh county, by force of (%) 26 Hen. 8. But 838 
it ſeems (i) agreed, that the ſtatute extends not to appeals, Popham 144. 

: 2 Keble 471, 
Comper 751. [Note 2.] C. Car, 248, Ld Raymond 581. 1 Hale 157. Strange 704. (4) 1 Salk. 146, 
Vide 4 Burrow 2457. It lies alſo to Berwick, and to other dominions of the Crown, 2 Burrow $35, 
$56. 51, 1 Strange 104. (c C. Car, 248. 2 Keble 797, 798. (d) 1 Modern 64. 68. 2 Keble 
685. 924, C. Car, 331, 332. 1 R. Abr. 394, 1 Ventris 93. 146. 1 Hale 153, (e) Vide c. 3. 
l. 146. (f) Vide 1 R. Abr. 394. 2 Keble 786. 724. (g) 2 Keble 785. 799. 1 Veatris 146. 
1R, Abr. 394, 395. (&) Sup. c. 25. ſ. 4, 4%. (i) C. Car. 248. 2 Keble 797. 1 Ventris 146. 
2 Hale 157. See B. 1. c. 31. . 41. B. K. H. 165. Ld Raymond 561. 580. 3 Bac. Abr. 331. 
2 Burrow 835 to 858. Douglas 751. 


$:, 26. As to the fourth point, viz. Whether a certiorari : 


ö ; * Raym. 
lie to the courts of London: It ſeems to be admitted in the x 83 


late (+) reports, That a certiorari may be granted to remove any 7 Burrow 386, 
indictment from London or Middleſex; but it is (/) ſaid, der y 
That he who prays it ought to give three days notice to the 


133 230, Ke. 
ther ſide: Alſo it is ſaid, (m) That by a certiorari to London, Hadres 402. 


the tenor of the indictment only ſhall be removed by the city- 1 ERS 


charters, And it ſeems, (n) That anciently that city inſiſted on a Vide 5 6 W. 
privilege, That all indictments and proceedings for any cauſe, 7 Re dl. 
except felony, ſhould be tried and determined there, and not % Kebs 
ellewhere, —— 

1 Sid, 155. 230. Vide c. ag. ſ. 99. (»} C. Car. 128. 26g 


dee. 27. As to the ſecond particular, viz. Where the court 10 Mod. 20g. | 
of king's bench uſes a diſcretionary power in granting, denying, 278. 


ind filing a certiorari 3 It hath been (o) adjudged, that wherever |* — 
a certiorari is by law grantable for an indictment, the court is Li Raymend 


bound of right to award it at the inſtance of the king, becauſe — 469. 586, 
very indictment is the ſuit of the king, and he has a prerogative 197“ $393» 


* . . I ; 5 
Of ſuing it in what court he pleaſes, But it ſeems to be agreed, . 861. 


hat it is left to the diſcretion of the court either to grant or 1525 — i. 
ceny it at the prayer of the defendant (2). 1 


Srrange 5 
And 83 — 


1 Ventris 63. 1 Modern 41. 


2) This abſolute right to a certiorari relates only to caſes where the crown itſelf, proſecuting by 
dr atiorney-general, is ſpecioNiy concerned ; and where the matter is proſecuted by a private per- 
ln, in the name of the crown, it iſſues unleſs ſofficient cauſe is ſhewn againſt it, But on an 
pb cation for it by a defendant, there muſt be a ſpecial ground laid to induce the court to 
lem ir. 4 Burrow 2458, Strange 383. 549. 1 Bar. K. B. 445. 2 Bar, K. B. 447. 137. An- 
zz. 2 Com. Dig 18. And to remove an indictment from Hicks's Ha!) for bigamyg the conſent 
V Ute proſecutor m uſt be tad, Strange 877, Cowper 28 3. or from the Old Bailey for forget), Strange 


v4 717. 


408 
(4) Salk. 144, 


1 Sid. 54. 
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And agreeably hereto, it is laid (a) down as a general rule, 


That the court will never grant it for the removal of an indict- 
ment before juſtices of gaol-delivery, without ſome ſpecial cauſe; 
(5) as where there is juſt reaſon to apprehend that the court be- 
low may be unreaſonably prejudiced againſt the defendant  («) 
or where there is ſo much difficulty in the caſe, that the Judge 
below deſires that it may be determined in the king's bench, (4) 
or where he king himſelf gives a ſpecial direction that the cauſe 
ſhall be removed ; or where the (e) proſecution appears to be for 
a matter not properly criminal, 

Sec. 28, It ſeems, (/) That the court will not ordinaril;, 
at the prayer of the defendant, grant a certiorari for the removal 
of an indictment of perjury, or forgery, or other heinous miſce- 
meanor; for ſuch crimes deſerve all poſſible diſcountenance, 
and the certiorari might delay, if not wholly diſcourage their 
proſecution (3). | | 


Iz) But the court granted it on the application of the defendant in perjury, from the Old Bailey, uzon 
affidavit that he had twice paid coſts for not going on to trial, the judges being gone away. Stranye 
1049.— This, however, was upon the ex'racrdinary circumfances of the caſe. Caſes, Ld Ha- d. 354, 
They alſo granted it at the inſtance of the defengant on affidavit, that the proſecutor's attorney was 
pnder-ſheriff of Middleſex, and attended the grand jury on finding the bill. Strange 1c68, Alſo on 
the defendaot appraring to be a man of good revute, and the proſecution on flight grounds, Strange 
549. Alſo if it be clearly proved, that the proſecution is malicious, 1 Bar. K. B. 7. 41, Allo alter 
conviction for compounding of felony, if the objeftions in arreſt of juagment are ſerious and weighty, 


1 Bar. K. B. 415. Alſo of a nuſance at the aflizes, where it is neceflary the defendant ſhould bare a 
view, 2 Bar. K, B, 214, 


(es) 1 Selk. 145, 

It was done in 

the caſe of James 

Duke of York. 

But this is fin» 
ular, Holt 132, 

(4) 3 Jac. 1. 

©, 4. 1. 9. 

Vide B. 1. e. ic. 

ſ, 23. : 


(4) It is ſaid the 
party may waive 
the iſſue. 
Carthew 6. 

050 16 Ed w. 4. 5. 
B. Corone 162, 


(k) 1 Salk, 149. 
Ld Raymond 
137. 991. 1372. 
6 Modern 17. 
Carthew 6. 
Strange 612. 
1227, 

Burrow 749. 

8 Modern 319. 


Sid. 296. 
Lal 11. 82. 


Sect. 29. Alſo it is ſaid, (g) That the court of king's bench 
will never grant a certiorari for a conviction of a recuſancy upon 
a default at ſeſſions; becauſe by the (Y) ſtatute ſuch convictions 
are to be removed into the exchequer, and from thence proceſs 
is to be awarded upon them. But the court of king's bench 
cannot proceed upon them, and therefore will not ſuffer them 
to come thither, leſt the ſtatute ſhould be evaded. 

Set, 30. It ſeems from the year- book of 16 Edw. 4. That 
it is a good objection againſt the granting a certiorari, that iſſue 
is joined in the court below, and a venire awarded for the trial of 
it (4). For it appears by that (i) book, where a certiorari had 
been granted in ſuch a caſe, that the court being afterwards ap- 
priſed of the matter, remanded the cauſe, 

Seat, 31. It ſeems (#4) agreed, That a certiorari ſhall never 
be granted to remove an indictment or appeal after a convicl:0n, 
unleſs for ſome ſpecial cauſe, as where the judge below is doubt- 
ful what judgment is proper to be given; for unleſs there be 
ſome ſuch reaſon, the judge who tried the cauſe, ſhall not be 
prevented from giving judgment in it; for it cannot be intend- 
ed but that he is beſt acquainted with the circumſtances ol ity 
and conſequently beſt able to judge what fine, or other punill;- 
ment is prpper for it. 1 

Sect. 32. But it hath been adjudged, (/) That a crHν⁰,˖ 
for the removal of a preſentment before juſtices in eyte, of a 


matter which is inquirable and puniſhable by the * — 
d 2 
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only, ſhall not be granted before, but only after conviQtion ; for 
if it ſhould be granted before, the offence would be diſpuniſh- 
able; but it may be granted after conviction, in order to give 
he party, the right of whoſe freehold is concerned in it, an op- 
portunity ſo far to (a) traverſe it, : 

$:. 33. The court has (6) refuſed to grant a certiorari to 
remove a recognizance of appearance before juſtices of oyer and 
terminer, &c. becauſe the court below is moſt proper to judge, 
upon the whole circumſtances of the caſe, which are equitably 
to be conſidered, whether it ought to be eſtteated or not. 

$2, 24. There is a rule in the court of king's bench, That 
no order of commiſſioners of ſewers ought to be filed without 


notice given to the parties concerned. Alſo it is every (c) 


day's practice of that court, before it will ſuffer the return of a 
gertisrari for the removal of the orders of ſuch commiſſioners to 
be filed, to hear affidavits concerning the facts whereon they are 
grounded; (4) and if the matter ſhall ſtill appear doubtful, to di- 
rect the trial of feigned iſſues, and either to file the return, or 
ſuperſede the certiorari, and grant a procedendo, as ſhall appear to 
be moſt reaſonable for the trial of ſuch iſſues, and to give () 
c ſts againſt the proſecutor of the certicrari, if it appear to have 
been groundleſs. a 


dect. 35. As to the third particular, viz. What reſtraints 
have been put by ſtatute upon the granting a certiorari.—It is 
enaCted by x and 2 Ph. and Mary 13. c. 7. That no writs of 
* habeas corpus, or certiorari, ſhall be granted to remove any pri- 
* ſoner out of any gaol, or to remove any recognizance, except 
* the ſame writs be ſigned (e) with the proper hands of the chief 
“ juſtice, or in his abſence, of one of the juſtices of the court 
out of which the ſame writ ſhall be awarded or made; upon 
pain that he that writeth any ſuch writs, not being ſigned as 
* 18 aforeſaid, to forfeit for every ſuch writ five pounds.“ 

dell. 36. Alſo it is enacted by 5 and 6 Will. and Mary, 
e. 11. That in term-time, no writ of certiarari whatſoever, 
at the proſecution of any party indicted, be granted out of the 
* king's bench to remove any indictment or preſentment from 
any general quarter ſeſſions, before trial, but upon motion of 
* counle}, and by rule of court made in open court. But it is 
provided, «That in vacation ſuch writ may be granted by any 
jullices of the ſaid court, whoſe names ſhall be indorſed there- 


— _ alſo the name of the perſon at whoſe inſtance it is 
ranted,” 


40 


fize 42. 

4 Inft. 294, 295, 
I . 3. 48. 
B. F . 3» 

1 Siderfin 296. 
2 Keble $1, $2, 
(5) Rex v. 


Combs, Hill, 
x Geo, 1, 


(e) Vide x Salk, 
45 
2 Keble 157. 


ſeems contrary, 
(4) Vide 2 Keb. 
5oo. 

+ But a certiarari 
to bring up an 
order for the re» 


moval of their 


clerk, is of com- 


mon right, and 


netdiſcretionaryg 


Strange 609, 
8 Modern 331, 


Fort. 374. 


2 Li Raymond 


1379- 
11 Modern 194; 
12 Mod. 2. 3. 


(e) Vide Salk. 


150. 


2 Strange 895. 


Barrow 431, 


t Se. 37. It is enacted by 13 Geo. 3. c. 78. ſ. 24. * That The 22 Car. 2, 


: the juſtices ſhall make preſentment of any highway, cauſway, 
-M bridge, at their reſpective aſſizes or ſeſſions within the juriſ- 
2 diction where the ſame do lie, and not elſewhere ; and that 
nao ſuch preſentment, not any indictment ſhall be removed by 


c. 13+ ſ. 4. and 
the 3 and 4 W, 
and M. c. 12, 
recited in the 
former edition. 
of this work, 


ale repealed by the 7 Geo, 3. c. 42+ ſ. 15, Vide Strange 944+ 


s certiorari 


(5 u. lies on the 
part of the pro- 
ſecution before 


Strange 1209, 
Vide 2 Barnard 


ar. 2. c. 6. 1,26, 


Strange 944. 


fs) Rex v. Fur» 


lie to remove 

a cenviction by 

commiſſioners of | 

exciſe for double *© other proceedings, ſhall and may be had thereupon, any ſuch 

duties on beer, 
OT = 33 is ney enacted by other ſtatutes concerning the reyenue; 

it will lie under for which 

11 Ges. 1. c. 30. 


« certiorari or otherwiſe, out of ſuch juriſdiction till ſuch in- 
« dictment or preſentment be traverſed, and judgment there. 
«© upon given (5), except where the duty or obligation of fe- 
«« pairing the ſaid highways, cauſways, or bridges may come in 
* queſtion.” And by ſection 81. it is further enacted, That 
s no proceedings to be had or taken in purſuance of this ac 
„ ſhal} be quaſhed or vacated for want of form, or removed by 
< certiorari, or any other writ or proceſs whatſoever (except 
as therein before excepted), into any of his Majeſty's courts 
„ at Weſtminſter,” | 

But it is enacted by 5 and 6 Will. and Mary, c. 11. © That 
« if the right or title to repair ſuch cauſways, &c. may come in 
<< queſtion upon ſuggeſtion and affidavit of the truth thereof, 2 
s certiorari may be granted to remove ſuch indictment or preſent- 
1c ment into the king's bench, &c.” upon the like recognizance as 
is required by the ſaid ſtatute as to other (a) certiorari's for the 
removal of indiatments from ſeſſions, for which I ſhall refer the 
reader to the forty-ſixth and following ſections.—Alſo it hath 
been adjudged, That if the ſeſſions manifeſtly exceed their au- 
thority in making orders concerning highways; (5) ſuch orders 
may be removed by certiorari, into the king's bench, and quaſhed, 

Sec. 38. It is enacted by 7 and 8 Will, and Mary, c. 6. 
made for the recovery of {mall tithes before juſtices of peace, 
That no proceedings or judgment by virtue thereof ſhall be re- 

* moved or ſuperſeded by any writ of certiorari out of any court 
& whatſoever unleſs the title of the tithes, &c. ſhall come in 
„ queſtion.” And in the conſtruction hereof, it hath been ad- 
Judged, (c) That if the party inſiſt on any matter of law before 
| the juſtice of peace, which is any way doubtfu], as on a cuſtom 
in a pariſh to be diſcharged of a certain kind of tithe, &c. the 
order may be removed within the intent of the ſtatute. 

Sect. 39. And it is enacted by 12 Car. 2. c. 23. ſ. 35. con- 
cerning the exciſe (6), That no writ of certiorari ſhall ſuperſede 
& execution or other proceedings, upon any order by juſtices of 
i peace in purſuance of that ſtatute, but that execution, and 


« writ, or allowance thereof notwithſtanding.” And the like 


ſhall refer the reader to the ſeveral ſtatutes. 


. 16. for harbouring tea and ſpirits, either by juſtices of peace or commiſſioners of exciſe ; but not 


je ion to the merits. Douglas 549. 555. and the caſes there cited, Bunbury 106. 
the ſtatutes which allow or take away the certiorari, vide the index to Runnington's ſtatutes. 


4) 1 Sa'k, 150, 


Se. 40. As to the fourth point, viz. How the flat tor 2 
certiorari is to be ſigned : It is ſaid, (4) That if a cert107071 
taken out in vacation, and teſted of the precedent term, _ 
for it muſt be ſigned by ſome judge of the court, ſome time 7 
fore the eſſoin- day of the ſubſequent term, otherwiſe it is = 
gular, and the court upon motion will order a procedends. 


gular, an . ; it of 
it is ſaid, that there is no need for my judge to ſign —— 
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#rtirari itſelf, but only in ſuch caſes wherein it is required by 
a_—_ { W 7 


* 
4 


(e) 3 Teble 13. 


8.8. 41, As to the fifth point, viz, To whom the writ of 189 2. 


rtiorari is to be directed. It ſeems, That notwithſfanding (a) 
regularly it ought to be directed to the judge of the inferior 
court, yet in ſome caſes it may be directed to the proper (5 
officer known to have the cuſtody of the record to be removed, 
and in ſome other caſes to (e) others as ſhall be moſt agreeable 
to the uſual courſe of approved precedents, which (4) ſeems to 
be the beſt guide whereby to judge of this matter, And ac- 
cordingly it ſeems, That for an indictment or confeſſion of an 
approver before a coroner, it ſhall be directed to the coroner 


alone, (e) and for an appeal, both (/) to the ſheriff and coro- 


ner; and for an indictment in the Cinque-ports, to the (g) 
mayor and jurats; and for an indictment at an aſſize in a 


county palatine, to the chancellor of ſuch (%) county who ſhall 
ſend for it to the juſtices of aſſize. 


Set. 42. If the perſon who ought to certify a record, as a 


juſtice of peace (i) & e. who hath taken a recognizance, &c. or a . 


(+) judge of niſi prius, who hath taken a verdict, or a (/) coroner, 
who hath taken an inqueſt, &c happen to die, having ſuch a 
record in his cuſtody, it ſeems, That a certiorari may be dire&- 
ed to his executor or adminiſtrator to certify it, (m) Alſo.it 
hath been adjudged, That it may be directed to a juſtice of 


afſize to certify a record of affize taken before his companion 
in his abſence, 


(m) B. Rec, $1, 


Selb. 43. All the precedents, I am able to find, of certiorari's 
for the removal either of (n) indictments, or (o) recognizances 
from ſeſſions, are directed either to the juſtices of peace for the 
county generally, or to ſome of them in particular by name, 
and not to the cuſſos retulorum; and according to (p) Lambard, 
they are never directed to him: Yet it is taken for granted in 
the (q) year- book of Hen, 7. That after a recognizance for the 


peace is brought into the cu/tos rotulorum, it ſhall be certified by 


him, But ſurely, if the certiorari be directed generally to the 
jultices of the county or any one of them, it may be as well re- 
turned by any of them as by the cu/tos rotulorum. And I que- 
mon whether it can be well (7) returned by him, unleſs he do 
tas a juſtice of peace, naming himſelf ſuch ? But if there are 
ufkcient precedents to warrant the directing the certiorari to 


im as (u/tos rotulorum, there can be no doubt but that a return 
by him as ſuch will be good, 


dell. 44. i As to the ſixth point, viz. Where a record may 
iemoved into the court of king's. bench without any writ of 


certiorari 


Hobart 135. 

(% Dalt, c. 134, 
Style 372. 

2 Levinz 223. 
Raſtal 110. | 
(c) See the caſes 
cited to the 
other parts of 
this ſeQion, 

(4) Dyer 163. 
(Reg. 74 78. 
aſtal 55. 263. 
CF. 7 Res. ud. 76. 
Sup. c. 9. ſ. 43, 
(e) 2 Hale 211. 

C. Car, 252, 


2 1. 26 \ 
(5) 1 Len 223. 
3 Keble 279. 


(i) 2Keble 750, 


2 R. Abr. 629; 
(/) B. Certio. 9. 
Inditment 23. 
43 Aﬀſize 40. 
11 H. 7. 5 


(n) 1 Reg, Jud, 
70, 77. 
Raſtal 263. 


(% Reg, Orig. 


90. 

F. N. B. 87. 

(p) Limb, B. 4. 
Cs 7. 

(9) 2 H, 7. 1. 


(7) Hob, 135 


412 
(s)Dalton e. 134. 
Lamb, B. 4. 


©, 7. 

$ Edw, 4+ 18. 
B. Record 17. 
64 


3 H. 4. 4. 5. 
Crom. 132, 133. 
(b) Dyer 103. 

2 [aft. 424. 


33, 

2 Dalt, c. 134+ 
H. 4+ 4. 5. 

B. Gar, « At- 

torney 9. 

B. Record 17. 


64. 
Dyer 163. Raft, 


A feme covert is 
not within this 
Katute to find 
ſureties. 

2 Hale 213. 


Sed vide 13 Geo. 

e. 78 and 84. 
k, 1. p. 435+ 
419. : 


(/) 1Keble 225, 


227 
Vide inf. ſ. 61, 
(z)Vide 1 Keble 


33- 

6 Modern 246. 
2 Salkeld 554, 
Fairefley 10. 
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certiorari : It ſeems agreed, That if (a) a juſtice of peace, or other 
judge of record, having taken recognizance, or inquiſition, or 
recorded a riot, or done any other executory matter, within 
his juriſdiction, have ftill eontinued in the ſame commiſſion, 
&c. without any interruption, the court of king's bench ſhall 
receive ſuch record from his hands, without any writ of certio- 
rari, Alſo it ſeems to be (b) agreed, That upon the death of 
both the juſtices of aſſize, the clerk of the aſſize may, Without 
any certiorari, bring in the records of the verdicts of niſi prius: 
But that the (c) executors or adminiſtrators of a judge, can in 
no caſe bring in a recoid without a writ to authoriſe them to 


do it, Alſo it ſeems to be (4) agreed, That no record which 


is executed as by acquittal, &c. can be brought into a higher 
court without a writ, And it ſeems to be the ſtronger (.) 
opinion that neither a juſtice who is out of, commiſſion at the 
time, or one who has been out of commiſſion, but is after- 
wards reſtored, can certify any record without a writ of ar- 
tiorari. 

438. Brook tit. certiorari, pl. g. 


Sect. 45. As to the ſeventh point, viz. What is to be done 
by a defendant before the allowance of a certiorari. It is enacted 
by 21 Jac. 1. c. 8. ſ. 7, 8. That all writs of certiorari for the 
removal of any indictment of riot, forcible entry, or of aſſault 
and battery, at any quarter · ſeſſions of the peace, or otherwiſe, 
„ ſhall be delivered at ſome quarter-ſeffions of the peace in open 
* court ; and that the party indicted ſhall before the allowance 
„thereof, become bound to the proſecutor in 100. with ſuf- 
& ficient ſureties as the juſtices of peace, at their quarter-ſefſions, 
« ſhall think fit, with condition to pay unto ſuch proſecutor, 
cc within one month after conviction, ſuch reaſonable colts and 
« damages as the ſaid juſtices of peace of ſuch counties where 
« ſuch indictments ſhall be found, in the ſaid ſeſſions of the 
60 * ſhall aſſeſs or allow; and in default thereof, it ſhall be 
&« lawful for the ſaid juſtice to proceed to trial of ſuch indict- 
« ments; any ſuch writs of certiorari notwithſtanding.” 

Sef. 46. And the like recognizance in the ſum of 40“. 
is required by 13 & 14 Car. 2. c. b. ſ. 16, concerning the « 4 
ways, on the removal of every inditment, &c. on that ſta- 
tute, 
$:. 45. It is obſerveable, That theſe ſtatutes do not (/) 
extend to all indictments at ſeſſions in general, but only to thoſe 
particular ones therein mentioned : Bur this defect was in 
a great meaſure (g) ſupplied by the rules of the court of king 
bench, which upon the removal of an indictment from London 
or Middleſex, required a recognizance from the defendant "* 
carry down the record to trial the ſame term, on which the 


certiorari was returnable, or the fittings after; and on —_ 


moral of an inditment from other counties (a) required ſuch ( Shower 336. 

recognizance for a trial-at the next aſſizes. | ues + 
$:2. 48. And agreeably hereto, it is enacted by 5 and 6 en this oft 

Will. and Mary, c. 11. and 8 and 9 Will, 3. c. 33. * That — 

« all the parties indicted at a general or quarter · ſeſſions of the of the peace, not 

« peace, proſecuting a certiorari, before the allowance thereof, ye — 

« ſhall find two ſufficient manucaptors, who ſhall enter into a Hel hall, 

« recognizance in the ſum of 201. before one or more juſtices which is before. 

« of the peace of the county or place, (or (5) elſe before one — 

« of the judges of the king's bench, in which caſe ſuch judge terminen, Bore, 

« ſhall make mention of it under his hand, on the back of the 1462. For the 

« writ) and there cognizance ſhall be with condition, at the 5 

« return of ſuch writ, to appear and plead to the indictment or ties, and draw 

44 preſentment in the court of king's bench, and at his own up their orders 

« coſts to procure the iſſue that ſhall be joined upon the ſaid in- _ = = or 

« didment or preſentment, or any plea relating thereto, to be cording to the 

e tried at the next aſſizes for the county wherein the indict» degree of the of- 

« ment was found after ſuch certiorari ſhall be returnable, if — ; 

« not in London, Weſtminſter, or Middleſex ; and if there, ae directed ac. 

« then to cauſe it to be tried the next term after wherein ſuch cordiogly. 

« certiorari ſhall be granted, or at the fitting after the ſaid term, 3 bogs | 

« if the court of king's bench ſhall not appoint any other time 235. 27. 

« for the trial thereof; and if any other time ſhall be appoint- (5) Viz. By force 

« ed by the court, then at ſuch other time, and to give due — 8 & 9 Guil. 

notice of ſuch trial to the proſecutor, or his clerk, in court, 33e 

* and (c) alſo, that the party or parties proſecuting ſuch (e) Viz. by 8 & 

« certiorari, ſhall appear from day to day in the ſaid court of 9 Oil. 3. 33. 

« king's bench, and not depart until he or they ſhall be diſ- 

charged by the ſaid court: And ſuch recognizances, cer- 

«* torart's, and indictments, ſhall be filed in the king's bench, 

«* and the name of the proſecutor (if he be the party grieved or 

© injured) or ſome publick officer, endorſed on the back of the 

* indictment ; and if the perſon proſecuting ſuch certiorari, 

„ being the defendant, ſhall not, before allowance thereof, 

* procure ſuch manucaptors to be found as aforeſaid, the juſ- 

* tices of peace ſhall and may proceed to trial of the indictment 

* notwithſtanding ſuch certiorari,” “ 


Se. 49. And it is farther enacted by the ſaid ſtatute of. 
$& 6 Will. & Mary, c. 11. That if the defendant pro- 
* ſecuting ſuch certiorori, be convicted, the king's bench 
* ſhall give reaſonable coſts to the proſecutor, if he be the 
* party grieved or injured, or be a civil officer who ſhall 
* proſecute on account of any fact that concerned him as 
* officer to proſecute or preſent, (d) which coſts ſhall be taxed | Loon > 
Y according to the courſe of the ſaid court; and the proſecu- 
5 tor, for the recovery of ſuch coſts, ſhall within ten days (4) vide Durn- 
l aſter demand (e) made of the defendant, and refuſal of pay- ferd and Ff“. 
went on oath, have an attachment granted againſt the de- 3 


« fendant 


Fo 
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te ſendant by the ſaid court for ſuch his contempt; and the (aid 
. ** recognizance ſhall not be diſcharged till the coſts fo taxed 
<< ſhall be paid.“ 
Se. 50. And the like in effect is enacted by the ſaid ſtatute 
of 5 & 6 Will. & Mary, c. 11. ſect. 5, concerning the removal 


of indictments by certiorari within the counties palatine of 
Cheſter, Lancaſter, and Durham. 


In the conſtruction of theſe ſtatutes, the following points 
ſeem molt remarkable. . 


Sec. 51. Firſt, That notwithſtanding, by the expreſs words, 
juſtices of peace may proceed to trial of the indictments, not- 
withſtanding the cer/torari, if a proper recognizance be not 

| given; yet they will be in contempt to the court that awarded 

(a) Keb. 225, the certiorari, if they make no (a) return to it; for all writs 

237. 598, 903. muſt be obeyed unleſs good cauſe be ſhewn to the contrary ; 

ph ns and the proper way of ſhewing is to return it, 


Set. 52. Secondly, That it appears from the manifeſt pur- 

port of theſe ſtatutes, That they extend only to certiorar!'s pto- 

cured by perſons indicted; from whence it follows, That thoſe, 

(3)6 Mad, 42, Which are procured by the proſecutor of an indictment, remain 
246. as they were at (b) common law, 


(c) 2 Salle 564. Sec. 5 3. Thirdly, That (e) theſe ſtatutes, being in the 
— . — affirmative, as to the taking of recognizances, do not take 
| Salk, 600, 659, away the power which the juſtices of the king's bench have 
by the common law of taking recognizances upon their grant- 

ing certiorari's; from whence it follows, That if any ſuch 

Juſtice, granting a certiorari, ſhall take a recognizance variant 

from that preſcribed by the act, either as to the ſum or condi- 

tion, &c. ſuch recognizance will have the ſame force as it 

would have had, if theſe ſtatutes had not been made; but it 1s 

ſaid, That the certiorari, if procured by the defendant, will 

not in ſuch caſe be a ſuperſedeas to the proceedings below, as it 

would have been at the common law ; for the ftatutes ſeem to 

be expreſs, That the ſeſſions may proceed notwithſtanding any 

certiorari procured by a defendant, whereon ſuch a recognance 


is not given as is exprelsly preſcribed, 


Se. 54. Fourthly, That if the perſons offering to be ſure- 

(4) March 27. ties, appear to be worth 20/. the juſtices (4) cannot refuſe 

6 them, . : 

( Marchay, Se. 55. Fifthly, That if divers be indicted (e) in the ſame 
indiament, and ſome of them find ſureties, and others not, 
the indictment ought to be removed as to thoſe who find -_ 
ties, (becauſe they ſhall not be prejudiced by the default of ” 

{f) 1 Keb. 23x, Others.) And, as (/) ſome ſay, It mall be removed as to 


\ide,6 Ed. 4. 5, Others allo, 
March 111, y "Bi X 84. 
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9,8. 56. Sixthly, (a) That the maſter of the crown-office, (4) r Salk. 55, 
in taxing the coſts, ought only to conſider thoſe which are ſub- — Rem, $5. 
ſequent to the certiorari. * 5 2 
* ; Geo, 3. 
$3. 57. Seventhly, That the proſecutor, by accepting the g1yer's Law of 

colts ſo taxed, is not reſtrained from aggravating the fine to be Cofts 268, 

ſet on the defendant, becauſe he has a right to ſuch coſts by the * 1 

nge 1165. 

expreſs words of the ſtatutes; and therefore the defendant can 10 Modera 193, 

claim no indulgence from having paid them: — But in other 

caſes, after a proſecutor has accepted coſts (7) from a defendant, 

be cannot by the rules of the court, aggravate his fine; be- 

cauſe in ſuch caſes, having no right to demand coſts, if he take 
” themat all, be muſt take them by way of ſatisfaction of the 

wrong; after which it is unreaſonable in bim to haraſs the de- 

fendant, And this I take to be a common practice; though 

in (5) Salkeld's Reports there ſeems to be a note to the con- (5) x Salk. 55, 

trary, | 


7) The clauſe in the act reſpecting the payment of cofts does not extend to a proſecutor, even 
when bound over by the magiſtrate to proſecute, unleſs he be either a civil officer, or a party 
injured, 1 Wilſ. 139. 1 Burr. 431. 3 Burn 1462. And it is immaterial, whether the name be on 
the back of the indictment or not, provided it be proved by affidavit that the groſecutor is in fact 
i party injured or a civil officer. 1 Burr. 54, 55. And if the proſecutor has received a third part 
of the fine and then applies for his coſts under the recognizance, the court will order what he bas re- 
etived to be deducted from the amount of the taxation. 4 Burr, 2126, But the payment of a fiue 
does not diſcharge the defendant's recognizance for the coſts, Rex v. Oſbourn, 8. Law Cofts 267, 
And on taxation, coſts become a veſted debt and the perſonal repreſentatives of the perſon to whom 
they were due may proceed to recover them, Rex v. Chamberlayne, Hill, 26 Geo, 3.— But where 
there is no recognizance taken, on removing ſummary proceedings, as for inſtance under the lottery 
ict, there are no cofts, and the court have no power to tax by virtue of the flatutes which relate to 
eriminal proceedings, Rex v. Jenkinſon, Mich. 26 Geo, 3.—Nor will they order the recognizance 
of a defendant, to ſtand as a ſecurity of the coſts of the proſecutor, if ſuch recognizance be as at 
eommon law, and not upon the ſtatute, 1 Burr, 11, Strange 1165. But if the defendant forfeit 
his recognizance under the ſtatute, ſuch recognizance ſhall ftand as a ſecurity to the proſecutor for his 
tofts (if taxed) for the defendant's not going on to trial purſuant to the condition, notwithſtanding he 


— —_— acquitted, and the proſecutor had taken him in execution for the amount of them, 
P 14 3. 


dect. 58, Eighthly, (c) That notwithſtanding the condi- (+) 1 Salk, 370, 
tion of the recognizance ſeem to be expreſs, That the defend- — 4 
ant ſhall procure a trial at the next aſſizes, &c. yet it ſhall not : 
be forfeited, unleſs the proſecutor of the indictment give rules 
iccording to the courſe of the court. 


_ &, 59. Ninthly, That after ſuch (4) recognizance is for- (0 1 Salle, 380, 


feited by the defendant's not procuring a trial according to the OO 


2 L . Mich, 6 Geo, 1, 
purport of the condition, the court will not hear any motion to Sed vide Rex v. 


quaſn the indictment, or certiorari. Gale, 1 Geo. 3. 
dell. 60. It is enacted by 16 Geo. 3. c. 30. ſect. 19. againſt No corviorari lies 


er-ſtealers, * That no certiorari ſhall be allowed to remove = _ = Goo 
© any proceedings on that act, unleſs the party convict ſhall Cowper 24. 

ome bound, to the perſon proſecuting, with ſufficient (The 3& qwill, 

& Mar, c. 10. f. 


d recited in the former edition, was enforced by the Geo, 2, c. 15. But both aQs are repealed by 
16 Ces, *, 30. ſect. 27. "Vide a Burn, 273) $ 


6 ſureties, 
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& ſureties, in one hundred pounds, to pay full coſts and da- 
* mages, within thirty days after ſuch conviction confirmed, 
or a procedendo granted—and ſhall alſo become bound to 
the juſtice before whom the offender was convicted, in fixty 
pounds for each offence; to proſecute ſuch certiorari with 
effect; and to pay the forfeitures, or to ſurrender in thirty 
* days, &c.“ But by ſect. 23, lf the party convicted, giv- 
* ing fix days notice to the proſecutor, and ſecurity to a juſtice, 
<<© appeals to the quarter ſeſſions, a certiorari ſhall be allowed.“ 
Burr, 1720. Sef?, 61. And the like in effect is enacted by 4 & 5 Will, 
N * Mary, c. 23. and 5 Anne, ſeſſ 2. c. 14. in relation to con- 
s victions on thoſe acts of offences concerning the game. 


Hos the cerſo- + And whereas in many caſes his majeſty's juſtices of the 
gemalte fue to peace by law are impowered to give or make judgements or 
— ae, orders; and divers writs of certiorari have been procured to re- 
| move ſuch judgements or orders into his majeſty's coyrt of 
king's bench at Weſtminſter, in hopes thereby to diſcourage 
and weary out the parties concerned in ſuch judgements or orders 
by great delays and expences. It is therefore enacted by 
5 Geo. 2. c. 19. ſet, 2. That no certiorari (hall be allowed 
to remove any ſuch judgment or order, unleſs the party or 
« parties proſecuting ſuch certiorari before the allowance there- 
4% of ſhall enter into a recognizance, with ſufficient ſureties, 
«© before one or more juſtices of the peace of the county or 
«« place, or before the juſtices at their general quarter ſeſſions, 
4 or general ſeſſions, where ſuch judgement or order ſhall have 
„been given or made, or before any one of his majeſty's 
« juſtices of the ſaid court of king's bench, in the ſum of fifty 
4% pounds, with condition to proſecute the ſame at his or their 
« own coſts and charges with effect, without any wilful or 
« affected delay, and to pay the party or parties in whoſe fa- 
„ your, and for whoſe benefit ſuch judgement or order was 
« given or made, within one month after the ſaid order or 
8 « judgement ſhall be confirmed, their full coſts (a) and charges, 
—— “ ta be taxed according to the courſe of the court where ſuch 
any material part c judgements or orders ſhall be confirmed; and in caſe the party 
of 94 * is C or parties proſecuting ſuch certiorari ſhall not enter into uch 
— „ recognizance, or ſhall not perform the conditions aforeſaid, 
« it ſhall and may be lawful for the ſaid juſtices to proceed 

* make ſuch further order or orders for the benefit of the party 
« or parties for whom ſuch judgement ſhall be given, in { 

« manner as if no certiorari had been granted.” 


. + And it is further enacted, par. 3.“ That the recognizance 
— be © ſhall be certified to the king's nl. and there filed N 
3 ne. i certiorari, and order or judgement thereby removed; yp 1 

the ſaid order or judgement ſhall be confirmed by the 1a 
% court, the perſons intitled to ſuch coſts for the recovery = 
% of, within ten days after demand made of che perſon ” = 


i a 
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« ſons who ought to pay the ſaid coſts, upon oath made of 
« making ſuch demand and refuſal, ſball have an attachment 
« for contempt, and the recognizance ſhall not be diſcharged 
« until the coſts ſhall be paid, and the order ſo confirmed com- 
« plied with and obeyed,” 


+ And for the better-preventing vexatious delays and ex- 
pence, occalioned by the ſuing forth writs of certiorari for the For what pro- 


removal of convictions, judgments, orders, and other proceed- — * 


ings before juſtices of the peace. It is further enacted by Strange 391. 
13 Geo. 2. c. 18. ſect. 5. That no writ of certiorari ſhall (a) es words 
« be granted, iſſued forth, or allowed to remove any convic- — — — 
„ tion, judgment, order, or other proceeding had or made by ration; 
« ot beſore any juſtice or juſtices of the peace of any county, ?, Wilſon 35. 
a JJ - J "V2 (60 N. B. Where 
« city, borough, town corpor or liberty, or the reſpective there is no re- 
« oeneral or quarter ſeſſions thereof, unleſs ſuch certierari be cognizance on 
4% moved or applied for within fix calendar months next after tweving fom- 


« ſuch conviction, judgment, order, or other proceedings ſhall — — 


ebe ſo had or made (a), and unleſs it be duly proved upon But the court 
« oath that the ſaid party or parties ſuing forth the ſame, hath 5, oblige the 
« or have given fix days notice thereof in writing to the juſtice * JS 
« or juſtices, or to two of them (if ſo many there be), by and *» enter into a 
« before whom ſuch conviction, judgment, order or other Moen mance io 
„ proceedings ſhall be ſo had or made, to the end that ſuch RES, 
( juſtice or juſtices, or the parties therein concerned may ſhew the court is not 
* cauſe (b), if he or they ſhall ſo think fit, againſt the iſſuing or zue to 


( 2 rant them b 
granting ſuch certiorari.” virtve ofthisa@, 


Rex v. Jeakiaſon, Mich. ab Geo. 3. 

Sed. 62. As to the eighth point, viz, How far a certiorari 
is 2 ſuper ſedeas to the court below, It is (c) agreed by all the 11 + 
books, That after it is allowed by ſuch court, it makes all its Yelverton 32. 
ſubſequent proceedings on the record, that is removed by it, March a7. 
erroneous. Alſo it ſeems to be generally (4) agreed, That a Ir 8 
certiorari, for the removal of an indictment of forcible entry Moor 677. 
found at the ſeſſions of the peace, being delivered to any one ! S: kel 157. 
Fo of peace of the ſame place, before the ſtatute of 21 8 1 
JA. 1, ſet forth more at large ſe. 45. which requires, ** That (/. El. 975. 
 exery ſuch certiorari ſhall be delivered at ſome quarter- ſeſſions 5 f. B 

in open court,“ did (by ſuch delivery without more) ſo far Dion Go 9 
ſuperſede the power of the ſeſſions, that all its ſubſequent pro- of 
ceedings thereon, and even an execution of a prior award on 
the ſame indictment, would have been erroneous. And it ſeems 
bade generally (e) agreed that any one ſuch juſtice to whom 
uch certiorari ſhould be delivered, might and ought thereupon 
immediately to have awarded a ſuper ſedeas to the ſheriff in order 


to hare flopped the execution of any prior award of ( 
pon ſuch indictment. hs purge 


$a, 6 : It { BP 
j e, a eems to be the better (/) opinion, That a 
OL, II + 


E Moor 67%, 
a 1 19 


ſurh a certiorari, being delivered to the ſheriff g. . 


— 


"4 


— 1 — —— —— 4 — 
— — _ — — — 


— — — 


—— —— 


—— 


. ———— x ̃ ̃ —Xũ 88. ⅛ A I TTY ˙—˙¹wA t — 3 
— — — . —— ws a — — 


—— — * 
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. before he hath n to put a proceſs in execution, will mak 
Fa bis ſubſequent Nl oil +8; Week kh en 
C. Eliz. 597- niſtetial act, and riot a judicial one. But if ſuch ſuperſedeas be 
4 "x —_— not delivered to the ſheriff till after he have in part executed 
3 Keble 169. — award, it (a) ſeems, That he = afterwards be autho- 
174 30g. riſed to go through with it by a writ of venditioni exports, in 
(4 Se ihe boks the — at may in the like cafe after a — error; 
and Moor 542. but I (6b) queſtion, Whether he can lawfully proceed after ſuch 
x Salk, 147. ſuperſedeas — delivered to bim, without the writ of un- 
| ditioni exponas . | 

; Seed. - 6s It ſeems to be the ſtronger opinion, That a c. 

2) Yelver, 33. tiorari, being once delivered, makes all ſubſequent proceedings 
7 245- on the record that ought to be removed by it, (c) erroneous, 
6H. 7,15. 16. by force of theſe words, avram nobis terminari volumys, & wn 
rom 3. alibi, whether ſuch proceedings are before or after its return; 
Lamb. f. 516, and notwithſtanding the party who proſecuted it, never make 
— mac any other ſuit to have the record certified, but only by cauſing 
60 Dyer «, the certiorari to be delivered. And in this reſpect a certiorari 


1 Keb. 54. 105. hath a ſtronger force than a writ of error; for that becomes (4) 
1 Mats 268. of no effect, if the party who proſecuted it, neglect to get the 


2 K. Abr. 491. record certified in a reaſonable time. Alſo it ſeems to be 
e) Moor 73, holden in ſome (e) books, That the very iſſuing of a certiorari 
Ds, is of itſelf a ſuperſedeas to the inferior court, whether the cer- 


oor 73. tiorari be ever delivered or not. In the ſame manner as an ap- 

x Inſt, x28, pearance in the court above, and a ſuperſedes purchaſed there, 

(&) ©. K* will avoid (/) an outlawry pronounced aſter, though ſuch ſufer- 

— eto gh ſedeas were not delivered to the ſheriff before the guinto alu; 

C. Eliz, 152. but the contrary. hereto, in relation to a certiorari, ſcems more 

. agreeable to the general tenor of the (g) books and the reaſon of 

the thing. And it hath been (Y) adjudged, That ifa certtorart 

ſor the removal of an indiftment before juſtices of peace be not 

delivered, before the jury be ſworn for the trial of it, the jul- 

(6 1 tices may proceed. Alſo it hath been (i) holden, That a 

| 4551 certiorari is of no effect, unleſs it be delivered before its return 

| G n is expired. And it is certain that by force of the ſtatute it con- 

- 62, 28 not at this time be any (#) /uper/edeas to the et an 

removes all be. indictment at ſeſſions, without a proper recognizance, 

eween the 1gſs and return, Ld Raym. 835. 1305. | 


- 


D R.A.49% Set. 65. It hath been (7) Holden, That a ce#tiorar: for ii 
"wn 875. removal of a recoghizance for the good behaviour, of for 0 
m) C. Jac. 233, appearance at ſeſſions, will fuperſede its obligation. But tdi 
Ls 20. Would be highly inconveniemt; and the contrary opinion 
x Built, 155. to be ſupported by the better (n) authority. | 
(=) 16E4.4.s, Set. 66, It (n) ſeems, That if an indittment be 8 
il. ae Pio. 5a. by certiorari after iſſue „ and afterwards remanded, in 
inferior court ſhall proceed to trial, in the fame manner # 
would have done, if no eqrtiorari had been granted. 


7 
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2. 67. I ſhall take it for (a) granted, That ioferigr courts l Ben, 126, 
f 4. after a certiorari ALS where by law they ought n WH * | 


not, are puniſhable for a contempt ; as hath been more fully Selk. 244,148, 
ſhewn, chap. 22. ſeQ. 28. Telnet . 


g.. 68. Alſo it ſeems, That by the common law if a cer- (2) Agrees by 
lireri be once filed, the proceeding below can (6) never be ® . 
revived by any procedendo (). * r — 7 


„Hu. 6 Geo, 1. Vide alſo 2 Burn 949. King v. Cwynne,——(+)The cer 
— off the file if it was improperly obtained, 1 Burr, 4838, 4 Burr. 2459. 2542. 

for that purpoſe previous to a motion for a procedends, 4 Burr. 2456, MW the defendant is conviated 
on confeſſion, and the proſecutor bringe a certiorari, the defendant ſhall have a procedengde, a Bur» 
tou 749- | . 


$27, bg, As to the ninth point, viz. In what manner à (0 Lamb, B. a. 
certiorari is to be returned ; I] ſhall refer the reader for the form 7 ry . 
in which it is to be done, to (c) Lambard and (d) Dalton, } 73s 


4d) 
ind ſhall farther take notice only of theſe following par- 15 1. to 
ticulars, |: 7 


£ ; 
: 


dees. 70. Firſt, That every ſuch return nee to be under a 4 
the ſeal 6 of the inferior court, or of the juſtice or juſtices C4 C. Elis. 
to whom it is directed; and if ſuch court have no proper ſeal, (/) Lev. gre, 
it ſeems, (f) That the return may be well made under any pkg 


other, | Shower 3 
A return was held bad becauſe it was upon paper inftead of parchtnent, 2 Barnard 219, 


en. 71. Secondly, That every ſuch return muſt be mad | 
by the very ſame perſon to whom the certiorari is directed. bor 3 4 
if it be directed to the juſtices of peace of ſuch a place, and the 77. 784. 
(x) clerk of the peace only return it; or to the conſtable, or to - = 335, 
the recorder of B. and the (] deputy conſtable, or deputy re- 85 — 
corder, return it, without ewing in the return that the prin- 1 Leriaz $9. 
cipal had power to make a deputy ; or to the ſteward of St. ® — 
Paul's, and the ſteward of the church of St. (i) Peter and St, (1) Dans 
Paul return it, nothing is removed. Yet it is (J) certain, &. Jac. 254- 
That if it be directed to the juſtice of Cheſter, it may be return- 1 84. 349- 

Toy. 0 | . 1 Keble 947. 

ed by A. B. chief juſtice ; for the ſame officer is known to be , Kee 385. 
meant, in the writ and return, and his deſcription in both is in 1 R. Ar. 783, 
ſubſtance the ſame, © Allo it is (/) ſaid, That if a writ of error (*) Yelv- 6. 7+ 


be directed to ſeveral Juſtices, and returned by part of them 1 7 


only ; yet if it (n) truly recite the record, it fo far removes it, (=) F. N. 8, 71. 
a new Writ of error lies, de recordo quod coram nobis refidet, — A 3 

v. And (n) quere how the court ſhall proceed upon the like wore an order 

niſ return or a certiorari ? of two juſtices 


may be directed 
to the ſeſſions, and returned by them. Strange 470. 


54. 72. Thirdly, That (e) regularly a recognizance taken (e) 21 H. 7.21. 
bene, of prace, W i Hill aQually continue in the ©; Joc. 69 
S 2 fo, 43. 
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| = handsof ſuch juſtice, or (a) have been ſent by him to the cletk | 

9898 of the peace, ought to be certified on a certiorari for the = 
\ Supra, ſe@. val of it by ſuch juſtice only, until it be made a record of the 

43: + 6Þ ſeſſions, (5) after which it ſhall be certified in the ſame manner 

, — — pg as the other records thereof ſhall be, + v2 

F. N. B. 81. 2 . 7. B. Peace 11. Dalton e. 70. | 


92 Cromp. 131, Sea. 73. Fourthly, That it is (e) adyiſeable, That a return 
132. to a certiorari directed to juſtices of peace, for the removal of 


Lamb. B. 4. c. 7. 


b. cx6, 31. an indictment taken before them, have the clauſe Neon ad 
Dalt. e. 134. diverſas felonias, &fc, as well in the (d) deſcription of the jul- 
id) dy — 4+ tices who make the certificate, as of thoſe before whom the in. 
WH; > dictment is ſaid to be taken in the caption ; which matter bath 
3R. 3-9 been already conſidered, ch. 8. ſect. 33. and ch. 25. ſect. 121, 
„ 143, 423+ 

Cauſe a remover plea, 27. Vide 1 Keb. 263, Vide 11 Mod. 192, 


{«) 6Mod.go, Se, 74. Fifthly, (e) That the perſon to whom a certiorari 
pts ir Ads. is directed, may make what return to it be. pleaſes ; and the 
Ade! court will not ſtop the filing of it on affidavits of its falſity, 
except only where the publick good requires it, as in the caſe 
Of) Soy) . 34 of the (/) commiſſioners of ſewers, or for ſome other ſpecial 
Sf oy 9% reaſon: But regularly the (g) only remedy againſt ſuch a fall 
Bat: return, is an action on the caſe at the ſuit of the party injured 

5 by it, and an information, &c. at the ſuit of the king. 
0 2 Salk, 42. Sed. 75, Sixthly, (5) That whatſoever matters are put into 
1% the return of a certisrari, by way of explanation or otherwiſe, 
pelides thoſe which are expreſsly ordered to be certified, are put 
In without any warrant or authority, and conſequently ſhall be 
no more regarded by the court above, than if they had been 

= wholly omitted. | | 

(i) Reg. Origin, $822. 76. Seventhly, That (i) generally the return to a 
I51 109 . Certiorari ought to certify the record itſelf, or the tenor of it, or 


WF. K. B54. the (40 tenor of the tenor, (/) according as the writ requires. 


Nn And agreeably hereto it bath been (m) adjudged, Tat if on 8 
07. B. certiorari to return an order of juſtices of peace, the tenor of 


Cromp. 131. ſuch order be certified, the return is naught. Yet a return of the 
Dalton c. 134. tenor of an indictment from London on a certiorari to remove 
Lamb. B,4q.& the indictment itſelf, is good by the city-charter, as bath been 
(+) „elt. 147. ®lready ſhewn, ſect. 26. Allp, it (y) ſeems to have been ge. 
7 | be 
Le 492,493» nerally holden, That wherever the purport of a certiorari is 
{o) 3 Keble x3. to proceed upon the record to be removed, but only to try an 
ze. iſſue of nul tiel record, it is ſufficient to cortly the tenor of or 
J f 187, record, whether the certiorari require 2 certificate of the recor 
TR Als, itſelf, or of the tenor of it only, However, | take it BY 
394, 395+ clear, That if the court which awards ſuch a cert:orart, * 
Hobart 335- no juriſdiction to proceed on the record thereby ordered J | 
'* removed as where the court of (e) common pleas aware 5 
OY | R cFerrlisre ti 


* 


1 Keble 107. 


and before its return, ſo likewiſe a 2 certiorari may remove a 


7 


Th. 27. OF PROCESS 


certiorari for the removal of an indictment on the iſſue of nut tie! 
record, concerning ſuch indictment, the court below ought only 
to certify the tenor of it, left there ſhould be a failure. of 
geld. 77. As to the tenth point, viz. Where 4 record is 
removed by a certiorari. Having premiſed that nothing can be 
removed by it where it is improperly (a) directed, or (5) re- (a) Vide ſup. 
turned, (for which J ſhall refer the reader to the foregoing parts (b) Viet! 48+ 
of this chapter) I ſhall in this place obſerve only the following 1. 69, "Xa 
particulars : _ 2 N „ 5 
$4, 78. Firſt, That it ſeems to be ſettled at this day, 
That as a writ of (e) error may remove a judgment given; 
and a (4) recor dare may remove a plaint entered, after its 26%. 


ſe) tR. 4.4 
B, Recordare gg 7 
1 Modern 12. 
3 Keble 308. 
Con, Noy 52, 
* R. Abr. 749. 
4 1 R. . 4. | 
0 R Are 
Ji R. 3. 4. 
222. 


record that ſhall come within its deſcription before the time of 
its return, though there were no ſuch record in eſſe at the time 
of its fe, (F) nor at the time when it was firſt delivered tv the 
court below, | 


B. Recordare 9g. 1 Modern 41. 1 Salkeld 149. Farreſly 138. Lamb. B. 4. 
Crompton 132. Dalton e. 134. 1 Modern 112. Velverton 34. Con, 1 Sid. 317. 
142, Noy 54. 1 R. Abr. 749. n R. Ab. 395. Ld Raymond 833. 1305. 
tio, 236. A verdict cannot be removed from ſeſſions before judgment. Strange 


1 Ventris 63. 
e. OP $17. 
n Ke I 
Vide 117 ud 

765. 819. 


$:. 79; Secondly, That as a recordare will remove a plaint 
that was (g) diſcontinued below, becauſe the court above will 
proceed only on the plaint, and all the other proceedings there- 
on below are to no purpoſe z there ſeems to be the like reaſon 
that a certiorari alſo may remove an indictment which was diſ- 
continued below. LEN | t ; | 
Heer. 80. Thirdly, That as a writ of error can remove no A cwrirart to 
record which materially varies from the deſcription ſet forth mee an in- 


_ writ; ſo neither can a tertiorari, as in the following — — 
nces, | 3 


. convictio 
E * OO Raymond got. 

dec. 81, Firſt, Where the writ deſcribes an IndiAment or 60 C. Jac 254, 
other record, taken before A. B. and eight others, and that *. | 
certified appears to have been taken before ()) A. B. and ſeven — 3s 
other only, or (i) before him and the other eight mentioned, (i) B, 225. 
and others alſo beſides them; or where the writ deſcribes a te- 28 fl. 6. 11. 
cord (t) coram A. & B. & faciis ſuis z and the record certified 22 790 
pears to have been taken coram C. D. & ſociis ſuit; or (1) (01 Sid. 
where the writ calls the juſtices, before whom the record is Farallel a 
ken, juficiarios nytros, and in the record certified they appear ( Ab": 753 
lo have taken it as juſtices of a former king. tf: ads OS 

| yer 10s, Yelvetton 213. 

$2, 82. Secondly, Where the writ deſcribes an indictment 

ke ſtealing (m) two horſes, and that certified is for ſtealing one 


14 Raym, 1204, 
vie only, 


* 2 Aſſize 1. 

P. C. 70. 
* - 4 B 

nf g a f. 818. B. Cor. 69. Crompton 132. 

E e 2 $4, 


- Variance, 62. 
Lamb. B. 4. 0. 7. 
1 Bulſt. 155. ; 
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(hn Salk. 2450 erb. 8 3. Thirdly, (a) Where the wit deſcribes an order cons 

Farrelly 97. cerning foreign ſalt, and that certified is concerning ſalt in gee 
neral. 


ral. 
(5) # Salk. 452. Sec. 84. Fourthly, (5) Where the writ deſcribes an-order 
r concerning the town of Needham-Market, or concerning the 
B. Variance 66, manor of Anfly, (e) and an order concerning the town of Need- 
ham, or the. manor of Aneſley, is returned, without ſhewing 
FRE in the return — 5 7 are both the ſame toẽ n. 

Nen + Seck. 85. Fifthly, Where the writ mentjons only (d) orders 
= . againſt a? B. & C. or indictments u herein A. B. & C. are 
Reg. v. Hot- jngicted, and thoſe certified are againſt A. only, or againſt 
Aba. Con, A. & B. only. Vet (e) it is taken for granted in many books, 
YR. 171 395- neither do I find it any where denied, That a certiorari for the 

* 45+ removal of all indictments againſt A. may remove one wherein 

J. c, the ſaid A. is indicted, together with twenty others, fo far 2 
B, Wetord. oy. IDC JAG e 12 INOUE getden! Ne 
Lamb, B. 4 c. it concerns him; becauſe in judgment of Jaw it is a ſeveral in- 
8.587, „ dictment as to every one of the perſons indicted. But I do not 
Dalton c. 1 = find it () agreed, Whether in ſuch a caſe the indictment ſhall 
Moroh 2. be removed ſo far as it concerns the other twenty ? 
A B. Record. 57, Lamb. B. 4.c. 7. f. 67. Cromoton 132. Dalton c. 134. Denied, March 
B13, 1 Keb. 231. io Modern 205, Ld Raymond 60g, 1203. | 


6e) ven R. See. 86. Sixthly, Where there is a (g) material variance be- 


% 


Abr. 7 54 tween the writ and the records certified, in the names or additions 
9 = 2 of the parties; as where the writ gives the defendant the ſurname 


5 Geo.s, of () Giggure, and the record certified that of Giggeer ; or 
(+) 26 Aſlze 31. where the writ commands the removal of all convictions 
lte C. . ainſt (i) Henry, coachman, N nomine cenſcatur, and 
477+ thoſe certified are againſt Henry Munton, coachmau ; or where 
8 Abe, 329. the writ calls the defendant John (4) of Stiles, and the record 
between a pro- John Stiles; or where the one calls him (I) knight and batonet, 
tektion and the and the other baronet only; or the one (m) Garret Malines, 
writ adjudged fa- and the other Gerrard Malines; or the one J. S. (n) nuper de 
ssl B. and the other J. S. auper de C. or the one J. S. of B. 
of error. Ainſ- ſad ler, (o) and the other J. S. of B. ſalter. 
— vr * Vet if the variance be only in the ſpelling, and the words haue 
Geo. 1. Par. the very ſame ſound either way, as (y) Bird and Burd, (J Shel- 
Caſe,z, bury and Shelbery, it ſeems that it will not be material; becauſe 
1 it appears not by any record of the court, but that the —.— 
ror dimiaution the certiorari may be the true name, and the record certified 
may de certified. ſcribing one by a name of the ſame ſound, ſhall be intended s 
A a 3'- mean the ſame perſon, Alſo, if a certiorari name the party . f 
(e) Dyer = out any addition, and the record certified, name him with an 
zR. Abr. 753. dition; yet it feems that i be probably argued, that the re- 
„Abbr. 753- dition; yet it ſeems that it may be probably argues, * 
"Ag ye cord may be well removed by ſuch writ, in the ſame manner * 
43 may be by a writ of (r) error, which has the like __—_ # 
(7 Vide C. Elis. if a writ of error deſcribe a perſon with an addition, W 


1K. Abr. 797, 2 R. Abt. 329, (7) x Sid, 193. 9 H. 6. 1. Dyer 25. dd 


ted in the record certified, it hath been (a) lately adjudged, (a) Shvte v. Car, 
_ to the opinion in fir Edward Coke's (b) Third Report 12 3 —— 1. 
to the contrary (Which ſeems to be rather contradicted than Va 
ſupported by the Cc) authorities cited to maintain it), that it Vide Dyerng. 


cannot remove the record; and the reaſon ſeems to be the ſame * 2 


in reſoect of a certiorari. 29. 
in le pea (4) z Co. 3. 
* TR, Abr. 752. (e) 9 H. 6. 1, 7 Aﬀizeg, 26 Aflize 31. 


1f the writ name more defendants than are in the record, it is variance, Strange 116, But it need 
vol deſcribe whether the offence be laid contra farmam fatmti, Strange $45. Vide allo z Hale 214. 

A be'tiera· i to remove a conviction on indi t muſt give the defendant a day in court, Lg Raye 
mond g71, Strange 116, 345. 


$4. 87. As to the eleventh point, viz. What is to be done (4) 12 H. 7. 25. 
by the court above, where the record mentioned in a certiorari * 2 | 
is not removed by it. It is (d) faid, That ſuch court cannot Vide 181d. 1 
in ſuch caſe proceed upon the record; becauſe in judgment of # Keble 143, + 
law it ſtill remains in the court below, but will either (e) quaſh ( 2 103. 
the writ, and () award a new one, or ſuffer the court below (f) Stra, — 
to proceed in the cauſe, and take ſuch (g/ order in relation to J Ad 3). 
the defendant's appearance either in the one court, or the other, - cat 7. 256 
to anſwer the farther prolecution of the cauſe againſt him, as {we —. 


ſhall in diſcretion appear to be moſt proper. 1 Indie 
2 Keb. 142. Lamb. B. 4. c. 7. f. 513, Sup. c. 25. ſect. 11. 2 Hale e. 198, Carth 123. | 
1 Bur, K. B. 413. 5 


. 88, And now I ſhall conſider the ſixth particular, (3) 8. P. c. % 
viz, What proceſs is to be awarded after the removal of a record Summary 211 
by certisrari into a ſuperior court. As to which I take it to be 82 22 
azreed, That, after ſuch removal, if the defendant do not ap- 48 EA. 3. > we 
pear in the court of king's bench, the ſame (h) kind of proceſs 48 Aflize 55 | 
ics againſt him as if the cauſe had been originally commenced Fred 01:68 
there, Alſo I take it to be (i) agreed, That ſceing by ſuch B. Appeal xg, 
removal the cauſe below is wholly put without day, there is no 46. 
way to nonſuit the plaintiff, before he hath appeared in the court 10 9 3% 0 
of king's bench, but by taking out a ſcire facias to warn him 70. 72. 
to proſecute his appeal in that court, Whereupon if the ſheriff 48 Ed. 3. 32. 


Turn a ſcire fect, he ſhall be noaſuit; and if the ſheriff re- 8. — oi 


$2, 89. As to the ſeventh particular, viz, Where the pro- 

ceſs on an appeal, indictment, or information ſhall be ſaid to 

be diſcontinued, or miſcontinued, or put without day. Having 

premiſed, that it ſeems to be agreed, That every ſuit, whethe 

civil or criminal, and alſo every proceſs in ſuch ſuit againſt 

Jurors, ought to be properly continued from day to day, from 

i commencement to its 1 without any the leaſt gap 
ke 4 or 


— .Ns OC TY 
I 1. s PS — 


| 
N 
| 
' 
| 
1 
| 
| 


; e) 8 Ed. 4. 13. | 


* —— — — —— 4... T—_—_ ECT 
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te) F. Judy. 12, Or Chaſm 3; and that the ſuffering any ſuch gap or chaſm, is 


Finch 431, properly (a) called a diſcontinuance; and the continuing of the 
= . ſuit by (b) improper proceſs, as by . capias inſtead of 4 % n. 
T. Pro. 14. 44, Or by giving the parties an (r) illegal day, is properly call 
1. a 2 ed a miſcontinuance. 


22 E. 3. 3. 2% E. 4. 3. 12 H. 4. 3. (5) 21 H. 7.16. 8 H. 6. 29. 12 H. 4. 3. 10 H. 5. 21. 
Keilway 36. Finch 431. Coke Lit. 325. B. Dif, de Pro. 11. 23. 58. 57. 61. 13 H, 4. 18. 

Con, 40 E. 3. 16. F. Amend. 12. (c) 8. Dif, de Pro, 23. 21 H. 7. 16, 
"oo . - 1 : 
| \ I ſhall for the more diſtin& underſtanding of the learning of 
| this kind, endeavour more particularly to ſhew; 1. In what 
particular inſtances proceſs is generally ſaid to be diſcontinued : 


2. Where to be miſcontinued : 3. Where to be put without 


day. Fa: 
(J 1 Bulſt. 19799 HOv27. go. PROCESS is genefally ſaid to be diſcontinued in the 
142, 143. following inſtances: Firſt, Where the ſecond is not teſted on 


10% the very ſame (4) day vn which which the firſt is returnable; 
C. Jac. 283. 84. as where a venire facias is returnable on the 23d of January, 


— 281, and the di/tringas is teſted on the 24th or any other ſubſequent 
I Salkel i gr. | day. ; 
$28. 91. Secondly, Where there is a term intervening be- 
yer 175. tween the tee and return of a (e) capias; for the law will not 
— Os. 467; . ſuffer any ſuch capias, leſt thereby the defendant ſhould be im- 
(/)8E4. 4. 13. priſoned an unreaſonable time; but an original may be con- 
Daliſon 108. tinued by any (/) other proceſs, except a capzas, though it 
Dyer );. have a term or more intervening between its teſte and return, 
Le). Neither is it any objeCtion to an exigent, That it is not 
1 H. 7. 16, made returnable on the next term after its teſe, becauſe it mult 
(e) Dalifon 108. allow time enough for five counties io be holden between its 
1 R. Abr. 484. 
5 tefle and return, 
9 C. Jac, 23s. Sec. 92. Thirdly, (5) Where after iſſue or demurrer, the 
bt cog 8 court give the parties a day to a diſtant term, without making 
1 R. Abr. 484. any continuance to that immediately following. 


9, 10, Con. 1 Bulſt, 144. 3 Bulſt, 233. 
(i) x Dan, Abr. Seti. 93. Fourthly, Where the term to which the ſuit is 


343- continued is adjourned, and the ſuit is (i) not adjourned ac- 
3.54 Wo cordingly. | 


Seat. 94. Fifthly, Where any of the parties are deſcribed in 


(?) — any continuance of the ſuit, whether on the (4) roll, or by (!) 


4 H. 6. 5. procels, by a name or addition variant from thoſe in the origt- 
75 —— , nal, &c. though (m) only in one letter. 

13. 17. 21, _ 6g. 7. Diſ. 7. 12. 17. 40. 42. Err. 15. B. Diſ. de Pro. 46. Amend. 50. 
38 Edw. „ 41 39 £4. 3 31. 40 Ed. J» 37. 34+ $ H, LL To 7 H. 6. 27. 9 H. 6. 39. 6 . 
4 H. 6. Fl B. Amend. 45+ F. Amend, 21. . 


) ar Ed, d Xs 4 d 
— 2 not continued from time to time againſt the jurors, . returnable 


B. Dif. de Pro. on the ſame days to which the ſuit is continued on the roll 


11 82. againſt the parties. $2 


Set. 95. Sixthly, Where after iſſue joined the proceſs is (v) 
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$2, 96. Seventhly, Where (a) a joint venire is fi | award- (s) Qs 20H, 
ed for the trial of all the defendants together, and afterwards p. Bit. 
(-veral venirzs for the trial of each of them. | - Video toe 


| 45. 
$:4. 97. Eighthly, Where (5) a venire omits part of the 1 F. Diſ. 14. 
iſue or iſſues to de tried. | 2H.5.3. 
Vide B. Dif de Pro, 63. Qu. C. Elis. 6224 | 


958. 98. Ninthly, (e) Where a venire omits any of the . F. Dif, 10, 
7 | „ 35. a 
N 1 Roll 22, 3 Bulftrode 311. Winch. 73. B. Amend» 50. 39 E. 3. 22 
den. 99. Tenthly, Where a juror is named in the habeas Cd F. Replead, 
corpora, by a name (4) different from that in the panel returned 14. 4 
on the venire; or where a juror returned on ſuch a panel is 4 H. 6. 7,8. 
wholly omitted in the habeas corpora. But in theſe caſes, if the 9 * 6. 39. 
| juror ſo miſnamed, or (e) omitted, be not ſworn at the trial of jt I 
the cauſe, it is (/) queſtionable, Whether there be any diſcon- B. pic, 4. 
tinuance at all ? | | : un Abr. 330. 
e) F. . . H. 6. 12, B. Amend. 5. 1 Sid. 66. b. | 1 
For 5. 9 ranger Ke F r. il, 4. 2 to — if 26 [bobs bee "perry 


14 H. 6. 20. 27 H. 6. 5 F. Enqueſt 18. 5 Coke 6. 37. F. Diſ. 37. 38. B. Amend. 10. 37. 
92. are to the contrary, Vide Cro. Eliz. 586. 


WW. 


$2. 100. Eleventhly, Where a venire or diſtringas are iſ- fe)! NE 16, 
ſued without any (g) award on the roll to warrant them, 3 


Se2.101. It () ſeems, That before the making of the ſtatutes (3) vide ſup. e. 
of 11 Hen. 6, c. 6, and x Edw. 6. c. 7. all pleas and proceſ- * 5. 6, 7, 
ſes before juſtices of aſſize, gaol · delivery, er and terminer, or Rda. *. 
peace, or other the king's commiſſioners, were diſcontinued by 
the making a new commiſſion, or aſſociation, or by altering the 
names of the juſtices or commiſſioners; but this miſchief is 
fully remedied by thoſe ſtatutes, | 


Sen. 102, If an (i) indictment be removed by certiorari, (i) vide B. Dit, 
aſter iſſue joined, and proceſs awarded for the trial; Qu. If 4e Pro. g2, 


it ſhall be diſcontinued, if not remanded before the return of ür. Kc eb. 
uch proceſs ? 


. 4, 103. As to the ſecond point, viz. Where proceſs 
's generally (aid to be miſcontinued. It ſeems, That where- 
cler an error in proceſs doth not amount to a diſcontinuance, 

it 1s generally called a miſcontinuance. And this ſeems agree- (i) Finch 437. 
ble to the proper notion of the word for as a cauſe may then Sup. ſe& 89, 
7operly be ſaid to be diſcontinued, when there is either nothing 2 1 


4 all done to continue it, or nothing but what is as to this 0 A* 


7. 16. 
Mole merely void in law; fo it ſeems to be properly ſaid to B. Dil. ce Pro, 


niſcontinued, where it is continued amiſs, or by an (4) er- 473 80 57+ 


end. 17, 


nd not void continuance. And agreeably hereto, the c. Jac, 283, 

which ſpeak of errors in proceſs, ſeem generally to include par of 5 

I, without (1) exception, under the general heads —_ 
; M1'CON * 


(c) Supi e. 1. | 
. 


(4) 7 ce 30, 


U Dyer 226. 
Keilway 2. 

C. Elis. 12, 

B. Dif, de Pre. 


29 | 
2 Aſfiae Fo 


ide 1 Coke 38. 
co. Lit. 135. 


Finch 432, 433. 
R 77. 


. Dic. oe f. 


2. 
750 B. Re-at- 
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miſcontinuanee and diſcontinuance, And this; as I * 
bend, was alſo the opinion of the greater part of the court 


of king's bench, in the late caſe of Widdri | 
Cs. 7 _s 3 


geg. 104. As to the third particular, ua. Where proce 


ſhall be ſaid to be put without day. It ſeems (5) agreed, 


That by the common law all proceedings upon any indid- 
ment, information, or popular action, whereon no judgment 
had been given, were wholly determined by the demiſe of the 


king, and that nothing remained but the indictment or inform- 


ation, original writ, or bill, which were put without day till 
yre-continued by re-attachment to bring in the defendants to 
plead de 0. But this is fully (c) * for by 4 & 5 
Will. 3. c. 18. and 1 Annæ, c. 8. By which it is enadted, 
4 That ſuch proceſs, &c. ſhall continue in the ſame force af- 


< ter the king's demiſe, as it would have had if he bad 


4% lived,” 

Salt. 105. As for Appeals, (d) I do not find it any where 
ſaid, That the pleas, and other proceedings therein, being put 
without. day by the demiſe of the king, might not be revived by 
a ſpecial re-attachment, in the ſame manner as in any other 


action: However, it is certain at this day, That by force of 1 


Edward 6. c. 7. and 1 Anne, c. 8. * neither the writ nor 
« bill, nor any plea, nor proceedings therein, ſhall be any 
« way diſcontinued or put without day by ſuch demiſe.” 


Seck. 106. It ſeems to be holden by (e) ſome, That all 
cauſes, whether civil or criminal, are diſcontinued ; and by (/) 
others, who ſeem to ſpeak more accurately, That they are 
put without day, by the juſtices before whom they were de- 
pending, not coming on the day to which they are continued, 
whether ſuch abſence were occaſioned by (g) death, or any 
other cauſe. But it ſeems to be agreed by all, That a cauſe ſo 
diſcontinued, or put without day, cannot be revived with- 
out a re-ſummons, or re-attachment ; which if they are (b) 
ſpecial, may revive the whole proceedings z but if gene- 
ral, the original record only. Nor do I find that - 
ſtatute hath remedied this miſchief, except in the caſe of al- 
ſizes, and juris utrum, which are provided for by 1 Edw. 6. 
c. 7. 


tachment 18. 4 H. 7. 7. F. N. B. 111. 287. 188. (þ)7Coke 20. F. Re- attach. 1. 


9 1 Bolſt. 243. 
elvert6n 204. 


R 


Sec. 107. As to the eighth particular, viz. How far er- 
rors in proceſs are fatal. It ſeems to be generally taken (i) 4 


« 6. 29, 21 H. 6. 16, 12 H. 4. 17. 34 H. 6. 20. 18H. 6. 13. Coke Lit, 33% 


B. Dif, de Pro. 4. 11. 47. Amend. 17. F. Pro. 127. Diſ. 40 A 27. 


19 H. 6. 39. 


have been holdenz but this ſeems not to be warranted by the Caſe at large In the Year Book, jo 


F 18 Ed. * 27s 
Vide B Err. 3. Replead, 2. and Diſc, 1. Where the contrary opinion is [aid 9 


9 


111 Ez ao. Sa a 8 
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an undoubted principle, That — . — ſuffering u (.) vide p. . 
0 


chaſm in the proceedings, whether on the toll or in the 23: 48. 143- 
— by not giving a geln continuance inflanter upon the 595 
determination of the precedent, ſhal never be aided by an ap- F. Corone 444. 
pearance and, pleading over. And the book (a) of 9 Hen. 5. 2 *. 
2 pl. 7. ſeems to have an opinioh, That the miſreturn of a , — FOR 
ſheriff, as where he returns a chi on the award of an exigent, 1 R. Abr. 77g. 
is not ſaved by the defendamt's pleading over; but this is (6) 73% non ext 
| queſtioned by Staundforde, and ſ6ems contrary to che general ©. Fla. K. 
tenor of the other (c) books, and coniradicted both (40 ag vw 
| Brock and („) Fitzherbert, in their abridgment of this very ste ds cooks 
caſe; and in all probability the book is miſ- printed ; for, as it parts of this ſee> 
ſtands at preſent, it is hardly ſenſe, or reconcileable with 9 tion, Ins K. 
itſelf, But if a defendant appearing on erroneous proceſs, ex- — — ö 
ſsly except to it before de have pleaded over, there have of three-reſolv- 
— many (g) authorities, that be ought to be diſcharged, tian that a d. 
and that (#) new proceſs ſhall iſſue where the deſect firſt hap- 20 in bes ads 
pened, But there is a greater (i) number of authorities to the by an 
conttary; by which it appears, That if the original be good, 2d pleading.” 
and the defendant preſent in court, he ſhall be compelled to dabteuend ene 
anſwer it, let the proceſs whereon he came in, or the execution i 
of it, be never ſo erroneous or defeQive, ſo that it never were 
diſcontinued ; for the end of procefs is to compel an appear- : oy 
ance; and that end being ſerved, and a legal charge appearing (.) F. Cor, 68, 
againſt the defendant no way diſcontinued, the law will not ſo — 
far regard a flip in the proceſs,' as to let the defendant out of — this 
court in order only to have him brought in again in better caſe, withour - 
form. And therefore where a defendant hath excepted to the taking ang a 


proceſs whereon he hath appeared, that he was (4) never ferv- — f 


ed with it, or that (J) no ſuch proceſs lies in. the caſe, or (f) Alſo it is 
that it bore (m) teſte before the original, or that it was not — 
awarded into the (=) proper county, or that it was (e) not re- 28. 1 Bult,. 
turnable at a proper day, or that it was (p) directed to one 144. for the 
who was no officer, or that it had not ſo many days as it ane 
ought (9) between its 18e and return, or for any (r) other (g) 40 E. 3. 31 
ſuch like deſect; yet he hath been compelled to anſwer the 47 £4 3. 14. 
original. And agreeably hereto it was lately (s) reſolved, * 
upon great deliberation by the court of king's bench, againſt the F. Replevia 1. 


opinion of Mr, Juſtice Powell, that the defendant in an appeal Amend. 1. 
Error $2. B. Dif. de Pro. 30 57. Def. and appearance 11. 1 R. Abe, 779. N 
But the Yea. Book of 8 H. 6. 29. from which the above cited authority in Brook, D 4 — 
50. ji taken, ſeems rather to contradict than warrant it. 02 H. 6. 29. 12 H. 6. 18. 28 H. 6. 1 
V L. 3. 14. B. Oiſ. de Pro. 11. 50. 57. F. Pro. 127. Dif. 17, (i) 21 H. 7. 16. F. Err. 47. 46 . 
3.30. B. Err. 28. Reſp. I, » Tudg. 4+ 18 H. 7. 21s Yelverton 158. 1 Sid. 100, 260, and ſee 
tde other books under cited, * „Diſ. 36. 9 H. LY Js I R, Abr, 779+ 46 Ed, 3» 30. B. F. 
Joby 4+ (UwH.7.21. 12 H.4.38, B. Err. 109. Pro. 173. Jour. 36, 54+ 21 H. 7. 16, 
* 26, F. Pro. 7. (m) 1 Sid. 406. (* 18 E. 120. 29 E. Jo 1. F. Diſ. 19. (e) 21 H. 
7.1%, Con, 4c E. 3. 31. F. Amend. 16. EIN. Elis. 483, (g) B. Jour, 36. 54. Oi. 23. Er. 
* Amend. 60. F. Jour. 37, W. 12 E. 4. 11. 9 E. 4. 18. 2 H. 7. 11. (r) F. Dif, 51. 
4% . 10. ( Widdrington 7, Chackon, T. ax Anne, 10 Modern 86, 1 Salk, 59. 
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of death, coming in upon an exigent,. which was 
for want of the words de morte viri, &c. had fſalved the error 
by his appearance, notwithſtanding he had done all he could 


to take advantage of it, by craving oyer of the proceſs, and 


ſa) Vide 40 E. 
ak oa 


&. u. na. 


(e) Vide 1 
Zulſt. 141, 


142, 143 · 
Yelverton 204. 
6 Mod, 28 1 to 


12 H. 4. Js 
B. Diſ. de Pro. 


(e) F. Amend. 
26, wy 
B. Amend. 10. 


Die. de Pro. 4. 


10 H. 6. 39. 

27 H. 6. 5. 

3 H. 6. 20. 

(55 30 Aſſize 36. 
Con. B. Diſ. 47. 
Bot this note is 
not warranted 
by the books at 
Jarge, which are 
$7 H. 6. 5. 
20 34 H. 6. 20. 
(i) I9 H. 6. 39» 

34: H. 6. 20. 

g . Amend, 26. 
$7. Enqueſt 18, 
T. Dif. 24. 38. 
(m) F. Judg, 12. 


 procels againſt the jurors, who actually try a cauſe will _ 


then demurring. | 

And note, That in all the year-books (a) above-cited to 
this point, except (b) one, it is ſaid generally, That ſuch er- 
rors are ſalved by an appearance, without any mention or any 
amendment ; But in that one it is ſaid, That they ſhall be 
amended. | 

Alſo it ſeems that where-ever proceſs is awarded (c) infan- 
ter from time to time, without any the leaſt break or chaſm, 
and the parties (d) have always a day upon the roll, all other 
kinds of errors whatſoever that come under the name of dil. 
continuances, are (e) ſalved by an appearance, for there are 
(7) caſes by which it appears, That defendants appearing, and 
taking exceptions to ſuch errors, have been compelled to anſwer to 
the original, which they would not have been, if ſuch original 


had been taken to have been diſcontinued by ſuch errors, as 


they certainly are by an error, in ſuffering a total chaſm in the 
continuance. And if the original be not diſcontinued by ſuch 
errors, Why ſhould they not be as much falved by an t ppear- 
ance, as any of the other errors above mentioned ? For would 
it not be altogether as trifling in this, as in any other caſe, to 
diſmiſs a perſon only in order to ſend for him again? And 


in criminal caſes this could not but be of the utmoſt ill conſe- 


quence, by giving the defendant, who is actually in the powet 
of the court, an opportunity of eſcaping. - 
Errot, 3, 3 H. 6. 9. : 


Sec. 108. But it ſeems agreed by the (g) books, That any 
othet diſcontinuance in the proceſs againſt jurors, ſhall have 
the ſame effect as a diſcontinuance in ſuffering a chaſm in the 
proceſs, But it ſeems, That no ſuch (5 diſcontinuance; 
whether in the proceſs or in the roll, ſhall in any caſe diſcon- 
tinue or abate the original ſuit, But if it appear before trial, 
ſhall cauſe (i) new proceſs to be awarded where the firſt fault 
happened; and if after trial, a new (I) venite to have the 
whole (1) iſſue tried over again; becauſe the firſt venire was 
executed, and the whole trial unwarranted. But (m) if judg- 
ment be given on a verdict by jurors appearing on a proceis 
any way erroneous, it will be totally erroneous ; becauſe the 
trial was wholly unwarranted, and conſequently the iſſue miſ- 


tried, 


29 E. 3. 31. B. Amend, 10. Dit. 30. 30 Afſize 36, (.) 6 Mod. 286, 387- 
= 47 4. () 2 H. 5. 3. F. Dit. - Videg H. 4. 7. E. Enqueſt. 98. 
Error 16. 22 E. 3. 2. 7 a. 6.48. 29 E. 3. 31. 


Seft. 109. Alſo, as I apprehend, any other error in the 
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Ch. 27. 
0 miſ-trial, as much as thoſe which are called diſcontinu- 75 ) Vide 2Die, 


42s 


ances; as where ſuch proceſs of this kind is awarded which is Abr. 330, 335» 
not (b) proper in the caſe, or where it is directed to a (c) wrong 276. 357» 455. 
officer, or has a (d) wrong viſne, or (e) miſ-recites the former 7 57 Hl. 6. at. 
proceſs, or is (/ miſ- returned, or (g) not returned at all, &c. F. Err. 16. 

For if errors of this kind have ſuch effect even in civil actions 8 
where they are not within ſome of the ſtatutes of Amendments 86. S744 

or Jeofails, as it ſeems to be admitted that they have, it plain- 
ly follows, that they muſt always have it in criminal proceed- Yelverton 23. 
ings, ſince (þ) no ſuch proceedings. are within the benefit of C. Eliz. 468. 
any of thoſe ſtatutes. But if an error of this kind, owing Vide fup, c. 23, 
wholly to the miſpriſion of the clerk, be diſcovered before _ 2 

trial, and the amendment of it will ſet the whole matter right, 436. 
perhaps it may be (i) amended by the common law. And it 21 Jace. e. 23, 76. 
hath been (4) holden clearly, That even a diſcontinuance of vnd Car. 2.c.8, 
proceſs may be amended by conſent of the parties, 


357. j 13. Abr. . 63. 8 
e 0 Lo quint S. 4 lee. B, Amend. 19, 17:66. 5. Diſ.de Pro, 4-47. F. Aa. 
39. 75. 29 E. 3. 32. () 21 H. 7. 40. F. Amend. 78, 55 | 
Sen. 110. Howſoever an error may be ſo far ſalved by the (72908 * 1 
patty's appearance, that he ſhall be as much compellable to 19 H, . — 
anſwer the original, as if there had been no ſuch error: Yet if 3 H. 4. 10. 
he were ſubject to any diſadvantage in reſpect of having ſuch D 3 
proceſs awarded againſt him; as to the loſs of his goods upon Exig-ne S 
an exigent, or to the forfeiture of the privilege of appearance Summary ar, 
by attorney upon a p{uries; he (1) ſhall wholly avoid ſuch F. Amend 25. 
diſadvantage when ſuch award, which ſhould have cauſed it, F. 
appears to be any way erroneous, whether in reſpect of a diſ- But 8 H. 5.2. 


continuance, or miſ-continuance, or otherwiſe, . 4 E. 3.17, 18. 
r. Amend. 77. B, Appeal 7, feem contrary, 


dec. 111. Alſo, for the like reaſon, it ſeems to be (n) (=) H. 2. 8. 3. 
agreed, That if a man be outlawed, or be condemned by default, 2. ney as 
for not appearing to proceſs, which is any way erroneous, he Diſc, 2 17. 
may take advantage of the error in avoidance of ſuch outlawry, 7 Sid. 100. 260. 
or other condemnation; for no one ſhall be condemned barely — 3283 
for not appearing, where that which ſhould bave compelled 9 E. 4. 18. 
bim to have appeared is defective. But it (n) ſeems, That a (*) 3 H. 7. 10. 
defect in proceſs in an outlawry, may be ſalved by the defend - 335383 
ant s purchaſing a pardon, and ſhewing it to the court; for that 1 75 
ſuppoſes that there was ſuch an outlawry againſt him, as 


_ a pardon, which, if it were erroneous, it would not 


be. 112. How far a diſcontinuance of one appeal will be 


oy to another, hath been already conſidered, chap. 23. ſeR, 


AND 
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4 OF PROCESS ks 


„ AuD now I am ip the ſecond place particularly to con- 
ſider the nature of proceſs on 2 criminal accuſation, with a 
particular regard to proceſs of OUTLAWwRy only. 


Far the better underſtanding thereof, I ſhall conſider the 
following points: Firſt, Whether proceſs of outlawiy lie in 
all criminal caſes? Secondly, In what manner it is to be 
awarded in general, And, Thirdly, What is particularly 
-m"——_ in the award of it againſt the principal and accei- 
ary. \ | 


| 2 346. Sed. 113. As to the firſt point, viz. Whether proceſs of 

13. 17.  Outlawrylic in all criminal caſes. I take it to be certain, 
35 H.6.6 That it lies in all appeals, (a) whether of felony or mayhem; 
4 $a and in all indiftments of treaſon or felony, and on all (ö) 
0 Pro, returns of a reſcous; and alſo in all indictments of (c) treſpals 


Coo. F. 

$6. 213. vi &, arms. Alſo it ſeems probable, That it lies on an in- 
29 Z. 3 . dictment of (4) conſpiracy, or (e) deceit, or any other crime 
5925 ou of a higher nature than a treſpaſs with force and arms, but (/ 


B. Exi t, 51. not on any indictment for a crime of an inferior nature. 


NM. 6. 
Tag 194. (d) 2H. 6. 9. F. Pro. 389. B. Exigent 25. 28. 46. S. P. 2 | 172. 192. 22 H. 6. 
7. (e) 35 H. 6. 6. /) vide 22 E. 4. 11. 35 H. 6. 6. Con. 3 H. 6. 9. Thel. B. 1. c. 15 


Dyer 213, 214. 

26 E. 4.17, Se. 114. It ſeems (g) agreed, That it lies not on any 
9424 "oo action on a ſtatute, unleſs it — given by ſuch ſtatute, either ex- 
2 > preſsly, as in the caſe of a(b) premunire, and many other caſes; 
Exjgen — or impliedly, as where a recovery is given by an action where- 
(6) F. Pro. 106. in ſuch proceſs lay before. And agreeably hereto it hath been 
. adjudged, That it lies not in an 8 on the ſtatutes of (i) 
25 E. 3. liveries, or of (4) maintenance, nor in (1) decies tanium, and 
(i)8 H.6.9- that it lay nat in a writ of (m) entry on 5 Rich. 2. c. 7. till 
r 89, it was given by 23 Hen. 8, c. 14. But that it lies on a writ of 
= H. 6 . treſpaſs for a (n) forcible entry on 8 Hen. 6. c. 9. becauſe 

3. B. Exig. 28. the ſtatute expreſsly gives a recovery by ſuch writ, and ſuch 
9 e proceſs lies in it by the common law. It ſeems to be holden 
B Pro, 145 in the (os) year-book 8 H. 6. That it lies on all indictments 
(=1.35 H. 6. 6. on ſtatutes ; but the contrary is adjudged in (p) 22 E. 4. 35 0 
ere the ſtatutes 1 foreſtalling ; and it is there laid down 28 3 
4% B. Exig. 35, general rule, That it lies not on an indictment any more thin 
37 H.6.23- in an action on a ſtatute, unleſs it be expreſsly or implied 
7. 78 + 4 given by ſuch ſtatute, 

F. Pro. 81. | 145" 
(e) 22 E. 4. 11. B.Exig. 3. 35 H. 6. 6. 37 H. 6. 23. 2 Hale 194. Ld Rm. 987- 


6% Finch 351. Sec. 115. As to the ſecond point, viz. In what manner 
e 18s. Proceſs of outlawry is to be awarded in general: I ſhall = 
302. ſerve the following particulars. Firſt, That it ſeems to 

26 E. 3.72» agreed (9) That in every indictment or appeal, for any crime 


F. Ezigent 30, 
under 


Utlagary] 19. Err. $8, Vide 3 H. 6. 9. 3H. 4. 11. 
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40 E. 3. 25. 
7. 27s 


any other felony. However it is certain, That they ate re- (/) F. Cor, 14. 
guired in all indictments of any other felony, by 25 Edw. 3. 234: . 
c. 14. by which it is recorded, « That if after any man be Con. f fl. . 6. 
« indicted of felony before the juſtices in their ſeſſions, to F. Exig, 
te hear and determine, it ſhall be commanded to the ſheriff to * = 
« attach his body by writ or precept, which is called a capras ; 6 Mod, $5. 
« and if the ſheriff return that the body is not found, another 
« ſhall be incontinently made, returnable at three weeks after, 
« wherein it ſha]l be compriſed, that the ſheciff ſhall cauſe to 
« be ſeized his chattels, and ſafely keep them till the day of 
« the writ or precept returned. And if the ſheriff return, 
« That the body is not found, and the indidtee cometh not, 
« the exigent ſhall be awarded, and the chattels ſhall be for- 
« feit, as the Jaw of the crown ordaineth. But if he come and 
« yield himſelf, or be taken by the ſheriff, or by other miniſter, | +15 p. c. 67, 
« before the return of the ſecond capias, then the goods and FA 9 209. 
« chattels ſhall be ſaved.” —lt ſeems to have been the general A preſentment is 
(/) opinion, That this ſtatute extends to appeals as well as in- jatiameat, op 
lictments, though it mention only the latter; but that it ex- which proceſs of 
72 not to any indictment or appeal of death, though it ſpeak 1 Locale 106. 

elony in general, | 

Se, 117. Thirdly, (g) That after the ſheriff hath returned (g) r. E. 1 
2 cpi, if he have not the body at the day, the court will not 2. 30. 
award an exigent on the ſuggeſtion of an eſcape, unleſs the 1 U. 8 
ſheriff will return one. 1 H. 5.6, 

8. P. C. 0. F. Exig . 25. 10 


$2. 118. Fourthly, That if there be ſeveral appellees, ſome of 
which appear, and others makedefault, thoſe who appear andplead 
aplea in abatement of the writ, or any ſuch plea in bar as goesto 
the whole, the ſuit h) ſhall be continued againſt thoſe who make 
default by capias on y, and no exigent ſhall iflue till ſuch a plea ©) Tm: 210; 
or mu ſhall be determined. 

119. Fifthly, That an exigent ſhall (i) never be (ij b. EAA. 26; 

awarded to the ſheriff of any other — than that wherein - T4 97e 
the is laid; and that by the (4) common law there 22 k. 3- "+, 


| H, 
nk , 1. 00 T. Proceſs 4. 34. dee Preamble 6 H. 6, 6, . und 8 H. 6. e. 255 2 
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. 3 | 
22 E. 3. 11. 


432 | 

1 vide F. Pro. 
0 3. 34. 1 * 
ans 55 


47 Ed. 3. 4. 
Dyer 205, 
30 H. 6. 2. 
11 H. 4 72. 
How writs of 
cas iat ſha}! be 
_ fvedandexigents 


+ guarded, 


2 Hale 195. 


"tered by ſeveral: ſtatutes, I ſhall ſet forth thoſe 
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was no (a) neceſſity of a capias to the ſheriff of any other 
county. But the law relating to this matter, — been al. 


8 atutes in 
particular, and endeavour to ſhew how they are to be under. 


Sef?. 120. And firſt it is enacted by 6 Hen. 6. c. 1. 
„% That before any exigent by awarded againſt perſons indict- 
«© ed in the king's bench of treaſon or felony, writs of capias 
«© ſhall be directed as well to the ſheriff or ſheriffs of the coun. 
ty wherein they be indicted, as to the ſheriff or ſheriffs of the 
county whereof they be named in the indictments; the ſame 
« captas having the ſpace of fix weeks at the leaſt, or longer 
<« time, by the diſcretion of the ſaid juſtices, if the caſe require 
« it, before the return of the ſame ; which writs ſo returned, 
<« the juſtices ſhall proceed in the manner as they had done be- 
fore the ſtatute: And if any exigent be awarded or any out- 
5 flawry pronounced againſt ſuch perſons before the return of 


_ © the ſaid writs, the ſame exigent, ſo awarded, with the out- 


<« lawry thereof pronounced, ſhall be void, and holden for 


© none.” 


Set. 121. And it is farther enaded by 8 Hen. 6. c. 10, 
That upon every inditment or appeal, by the which any 


« ſubje&, dwelling in other counties than where ſuch indiQ- 


* ments or appeal ſhall be taken, of treaſon, felony, and treſ- 
<< paſs, before the juſtices of peace, or before any other, hav- 


ing power to take ſuch indictments or appeals, or other 


% commiſſioners or juſtices, in any county, franchiſe, or 
« liberty of England, before any exigent awarded, preſently 


44 after the firſt writ of copias returned, another writ of capias 


< ſha}l be awarded, directed to the ſheriff of the county, 
** whereof he, who is ſo indicted, is or was ſuppoſed to be 
* converſant by the ſame indictment, returnable before the 
* ſame juſtices, before whom he is indicted, or appealed, 
4c at a certain day, containing the ſpace of three months, from 
* the date of the ſaid laſt writ, where the counties be holden 
© from month to month; and where the counties be holden 
< from fix weeks to fix weeks, the ſpace of four months, until 
« the day of the return of the ſaid writ; by which writ of 
« ſecond capias, the ſheriff ſhall be commanded to take bim 
ce which is ſo indicted or appealed, by his body, if he can be 
« found within his bailiwick: And if he cannot be fo 


within his bailiwick, to make proclamation in two counties 


e before the return of the ſame writ, that he which is ſo in- 
&« gifted or appealed, ſhall appear before the ſaid juſtices, &c. 
&« at the day contained in the ſaid writ, to anſwet, &c. After 
„ which writ ſo ſerved and returned, if he which 1s 

<« indicted or appealed, come not at the day of ſuch writ te- 
4 turned, the exigent ſhall be awarded, And that my 
„ exigent and outlawry otherwiſe awarded or pronounce”s 
«+ ſhall be holden for none, and void.“ * 


Cb. 27. OF PROCESS 

0-7, 122. But it 19 expreſsly provided, © That the above- 
« reciied ſtatute, concerning proceſs to be made before the 
« king in his bench, ſtand in force.” And that this preſent 
fatute ſhall not extend to ** indictments or appeals taken with- 
« in the county of Cheſter,” And that “ if any perſon ſhall be 
« indicted or appealed of felony or treaſon, and at the time of 
« the ſame felony or treaſon ſuppoſed, was converſant within 
« the county, whereof the inditment or appeal makes men- 
« tion, the like proceſs be made againſt him as was uſed be- 
« fore,” | 

— 123. And it is farther enacted by 10 Hen. 6. c. 6. 
« That ſuch ſecond capias, as is required by 8 Hen. 6. c. 10. 
« ſhall be awarded upon indictments or appeals, removed in- 
« to the king's bench, or elſewhere, by certiorari or other- 
« wiſe,” FX | 

$:4. 124. Tt is obſervable that it ſeems to be holden gene- 
rally in many (@) books, That every outlawry whatever, on an 
indiAment or appeal againſt a perſon living in a county differ- 
ent from that wherein the court fits, is erroneous, if no ſuch 
capias, with a command to the ſheriff to make proclamation, 
25 is given by 8 Hen. 6. were awarded to the ſheriff of the 
county wherein the party is ſuppoſed to be converſant, before 
the award of the exigent: And there are (6) precedents where- 
in outlawries in appeals. originally commenced in the king's 
bench, have been reverſed for want of ſuch a capias. Yet it 
ſeems, That on the other fide it may be probably argued, That 
inditments of treaſon or felony, originally commenced in the 
king's bench, are expreſsly provided for by the (c) ſtatute of 
6 Hen, 6. which requires, That a capias, having the ſpace of fix 
weeks or more, ſhall be awarded to the ſheriff of the county 
* whereof the indictee ſhall be named ;” and this ſtatute is taken 
notice of by that of 8 Hen. 6. which expreſsly enaQs, © That it 
« ſhall ſtand in its full force,” and therefore cannot well be ima- 
gined to intend either to ſuperſede or repeal it. Eſpecially, con- 
bdering that it begins with juſtices of peace, and makes no ex- 
preſs mention of the king's bench: And it is a (4) general rule, 
in the conſtruction of ſtatutes, That where things of an inferior 
Gree are firſt mentioned, thoſe of a higher dignity ſhall not 
be included under ſubſequent general words. Alſo it appears 
from the preamble of 10 Hen. 6. c. 6. That neither indict- 
vents nor appeals, removed into the king's bench by certiorari, 
vere within the benefit of 8 Hen. 6. c. 10. before the makin 
of that ſtatute, which expteſsly provides for indictments — 
peel ſo temoved; and there ſeems at leaſt as good reaſon, 
at indictments and appeals, originally commenced in the 
king's bench, ſhall not be taken to be within the benefit of it, 
10 which may be added, That it ſeems to have been admitted 
a the year-book of (e) 31 H. 6. that an appeal, originally com- 


"oe . the king's bench, is _ the equity of 6 * — 


(a) 1 E. 4. 1. 
19 H. 6. 2. 

S, P. C. 67, 68, 
69. | 


Summary 0 
F. — wag, 


39 H. 6. 1. 
(5) Raftal 304. 
V.de 19 136. 2. 


F. Error 26. 
Raſtal 52. 


(c) Sup, . 120. 
2 Hale 195. 


(4) Coke 46. 


(e) 31 H. 6. 11. | 
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434 norsk Bl. 2, 


©, I. and that an outlawry thereon is erroneous if there were 

no capias containing the ſpace of ſix weeks, directed to the 

ſheriff of the county whereof the appellee is named, as that ſta. 

tute requires; by which it ſeems to be implied, That ſuch an 

appeal is not within the 8 but the 6 Hen. 6. and that the ſame 

is ſtill in force, wo: 

(0 S. P. o. 66. Sec. 125. It ſeems to have been (a) agreed, That by force 
— mary 209, of theſe ſtatutes, a capias ſhall be awarded into a county pala- 
3888 196,197. tine, where the defendant is named of any place in ſuch county, 
19 H. 6. . in any indictment or appeal. And it ſeems, That ſuch cabias 
2˙ 2 ſhall be directed to, and returned by the (6) chancellor of ſuch 
B. rs, 14a county. And it hath been (c) ſaid, That if he will not return 
8- vide 1 H. 6. jt, the exigent may be awarded as well as if he had returned it; 
= Rafal 52. becauſe the court cannot compel him to return it ; and the 
„H. 6.2, Proſecution might be unreaſonably delayed, if the proceedings 
31H. 6. 11. were to be ſtayed till he ſhould return it. But (4) Staundeforde 
Con. 5 k. C.63. makes a quzre, Whether the court of king's bench may not en- 


F. Proceſs 197. . 
B. Cin. Port 22, force a return of the writ ? 


(c<)31H.6 11. 
(s) S. P. C. 69, Vide Cro. Car. 252, 253. 


Se. 126, If a defendant be expreſsly named of the ſame 

county wherein he is indicied or appealed, and be alſo ramed 

ce, E-4-"- under an al:zs diftus of another, it hath been (e) adjudged, 
eee 0. That there is no need of any capias, with a command for pro- 
B. Procl»m. 5. clamation, according to 8 Hen. 6. becauſe that which comes 
725 6% under the olius didtus is (/) no way traverſable nor material. 
f. 3 * *5* Alſo if a defendant be named of B. and late of C. there is (g 
| 15 S. P. C. 68. no need of any capias to the ſheriff of the county wherein C. 
8 18% lies, becauſe it appears that the defendant is at preſent con- 
From los 153. verſant at B. But if a defendant be named of no certain place 
at preſent, but only late of B. and late of C. and late of D. 

&c. being all of them in counties different from that wherein 

(Sum. 220. the proſecution is commenced, a capias ſhall go to the ſheriff 


a Hale 196. of (/) every one of thoſe counties, 


(i) a9 6. 1. Fe. 127, Notwithſtanding the words are expreſs, That 
Error * any outlawry pronounced contrary to the directions of the ſta- 
19 H. 6. 2, tutes ſhall be void: Yet it ſeems to be agreed, (i) That it is 


F. E 6. R : X 
5 be taken to be utterly void, but only voidable by n. 


; Coke 59. of error. 
1 


e See. 128. As to the third point, viz. What is particularly 
1 1 required in the award of proceſs of outlawry againſt the ptin- 
ke be at ainted, Cipal and acceſſary, it is recited by the ſtatute of Welt minſter l. 

c. 14. That it had been uſed in ſome counties to outlaw pet- 
ſcns being appealed of commandment, force, aid, or receipt 
within the ſame time that he which is appealed for the deed 
is outlawed :” And thereupon it is provided, “ That none be 
« outlawed upon appeal of commandment, force, aid, or ſe- 


« ccipt, unleſs he that is appealed of the deed be attainted : = 


____= we WW = . eco Tg 


| only 5 
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« that one like law be uſed therein through the realm; na- 


be that will ſo appeal, ſhall not, by reaſon of this, 
0 3 leave off to 88 his appeal to the next 
« county againſt them, no more than againſt their principals, 
« which be appealed of the deed, but their exigent {hall re- 
« main, until ſuch as be appealed of the 
« outlawry or otherwiſe,” 


In the conſtruction of this ſtatute, the following particulars 


ſeem moſt remarkable: 


$4, 129. Firſt, That it ſeems to be (a) agreed, That it 
extends as well to indictments as to appeals, not only becauſe 
the word (b) appeal in the ſtatute may, in a large ſenſe, be 
taken for an accuſation in general, but becauſe indictments are 
certainly as much within the reaſon of the ſtatute, as appeals 
and the common law, for the (c) ſettling whereof this ſtatute 


was made, did (d) not make any diſtinction in this reſpect be- 


tween appeals and indictments. 


$4. 130. Secondly, That it ſeems alſo to be (e) 


deed be attaitited by 


agreed, 


That wherever ſome of the defendants are expreſsly charged as 


principals, and others as acceſſaries, before the award 
exigent, the outlawry thereon of thoſe char 


cannot be but reverſable; 


But if ſeveral be outlawed on a writ of appeal, which 


of this 


ged as acceſſaries, 


becauſe it appears upon the record, 
That the exigent iſſued contrary to the directions of the ſtatute. 


chargeth them all alike, without any diſtinction, 


how any advantage can be taken of the appellant' 
purſued the ſtatute, fince it appears 


charged them all as principals, 


$22, 131. Thirdly, 
forde, (i) Coke, 
the exigent at the 
when they appear, 
ſhall te concluded 


| (f) 
[ (g) ſee not 


s not havin 


That it is holden both by (5) Staund- 
and (4) Hale, That if an appellant take out 
ſame time againſt all the defendants, he muſt, 
count againſt them all as principals, and 


to count againſt ſome as principals, and 


others as acceſſaries, becauſe he has taken out ſuch proceſs 


22ainſt 
ut 
all t 


on, ſedlions 107, &c. 


u xcefſaries, 
. Fotetwie 14. 


acceſſaries, and therefor 
kent awarded again them, 
ed: Vet ſeeing this is only 

defendant, and all ſuch 
* the law ſeems to be uo 


them which is erroneous, 
granting that an exigent taken 
be defendants, appear to have 
latation it appears that ſome of the defendants art accuſed 
e ought not to have had an exi- 
till the principal had been attaint- 
an error in the proceſs to bring in 
errors are ſalved by an appearance, 
w ſettled, and hath been more full 
It ſeems (1) queſtionable at this day, 


See allo 43 E. 3. 17, 18. 35. 


Ff 2 


where all are not principals, 
out at the ſame time againſt 


been erroneous, when by the 


44 Adize 16, 


B. Appeal 7, 
Whether 


(4a) Sum. 2k 
2 Hale 200, 

2 Inſt, 183. 
S. P. C. 46. 69. 
(5) Coke 119. 
(ce) . P. C. 44. 


2 laſt, 183. 


(e) 43 E. 3.17, 
18. 36. 

44 Aſſize 16. 
Raſtal 48. 
Sum. 210, 
2 Hale 200. 

2 Inf, 183. 

8. . . 46. 70. 
148. 

(g) Vide 43 E. 
3+ 19, 18. 34. 


8 44 Aſſize 16, 
not but that he might have 


B. Appeal 7, 7g. 
B. Hale Exig. 44. 
F. Forſeiture 24, 


(5) 8. P. C. 46. 
70. 

(i) 2 Inft, 18g, 
(A) Sum. 210, 

2 Hale 200. 
The principal 
authorities in 
the old books 
for the main - 
tenance of this 
opinion ſeem to 
be 7 H, 4.27. 
F. Corone $0. 
20 E. 3. 7. 

(1) See 40 

25. where it 
pears that per- 
ſons appealed ay 
acceſſaries, and 


Y brought in by 


exigent were ſſ ill 
proceeded againit 


B, Ezigent 44» 


OF ARRAIGNMENT IN GENERAL, Bt. 2. 


Whether an appellant may not be at liberty to declare as he pleaſes 
againſt defendants appearing on ſuch an exigent ? However it is 
certainly ſafeſt (a) and moſt adviſeable for an appellant when 
he comes to the exigent to ſhew which of the defendants he 
intends to charge as principals, and which of them acceſſaries, 
and to take out the exigent againft the former only, and a capias 
againſt the others, 


(4) 2 Inflitute elt. 132. Fourthly, That it ſeems the better (5) opinion, 


133. That where there are more than one principal, the exigent 
ougnht not to iſſue till all of them are attainted. 


01. Plowden 29 dubitatur 9 H. 4. 36. B. Appeal 22. contra. F. Exigent 4, 


CHAPTER THE TWENTY-EIGHTH, 
OF ARRAIGNMENT IN GENERAL, 


2 Hale 216 tp W FAVING ſhewn in what manner a perſon under a ei- 
4G mina] accuſation is to be brought into court; I ſhall in 
7 the next place enceavour to ſhew in what manner he is to be 
arraigned or put upon his trial, 
And this I ſhall conſider, As it relates to all criminals in ge- 
neral; and, As it relates to Principal and Acceſſaries in par- 
ticular. 


ce) Sect. 13. As to the Arraignment of all criminals in general. Having 

x) The court is already ſhewn in the twenty-fifth (e) chapter, That regularly 

OY the court will not arraign a man upon an indictment while an 
d to ſuſpen | : 4 : . , 

the arraignment appeal for the ſame crime is depending againſt him (1); [ ſhall 

upon the indiet- here conſider only the following particulars :—1, In what man- 


— of 4 — ner a criminal is to be arraigned, —2, Whether the omiſſion of 


tion according to it will be error, And, 3. Where a perſon ſhall be arraigned 


— r oY upon ſeveral appeals or indictments, 
0 e . 0. , i x 
45. b. 47. and by the ſtatute of 3 Hen. 7. e. 1. the juſtices are ordered to proceed to try the priſoner 


upon an indictment of murder or mar ſlaughter, although the year limited for the appeal is not expired, 


(d) 3 Toft, 34- Se, 1. As to the firſt particular, viz. In what manner # 


2 loft. 315 criminal is to be arraigned ; I ſhall obſerve, Firſt, That every 


. perſon at the time of his arraignment, ought to be uſed with all 
3. the (d) humanity and gentleneſs which is conſiſtent with the 
ritton 14. 17. 0 ſin eſs than 

Wines. . x. nature of the thing, and under no other terror or unea 

© 37. what proceeds from a ſenſe of his guilt, and the misfortune of 

(f) Bratton 137: his preſent circumſtances ; and therefore ought not to be brought 
DW to the bar in a contumelious manner; as with his (e) hands 

a Hale 219, tied together, or any other mark of ignominy and reproach: 


Kelyoge id. Nor even with fetters on (/) his feet, unleſs there be — 


7 


- 
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f a reſcous or eſcape, It ſeems indeed to have been (.) F. cer. 438. 
115 by (a) ſome, That this is a particular privilege of per- S P.C. 133, 
= in holy orders. But it ſeems the () better opinion, That — 3 Lott. 34. 
the lav makes no diſtinction in this reſpect, between them and dee $12. 
l a nit, 9 , 
laymen (2) . | ; Britton 62 17. 
Bracton 137. S. P. C. 233. Kelynge 10. 


la Layer's caſe, A. D. 1722. a difference was taken between the time of arraignment and the 
2 of trial z and acccrdingly the priſoner ſtood at the bar in chains during the time of bis | f | a 
meat, 6 State Trials 230. 4 Comm. 322. arraigne 


2, 2, Seconely, That there is no neceſſity that a pri- fen ayreed by 
* at the time of his arraignment hold up his hand at the bar, all the Judges ia 
or be commanded ſo to do; for this is (e) only a ceremony for — — 
making known the perſon of the offender to the court; and if Ragmond 406. 


he anlwer that he is the ſame perſon, it is 1 one (3). . cere= 
up the hand is not required in the caſe of a peer, 4 Stats Trials 211, gob. 


$:, 3. Thirdly, That on every indictment the arraign- 
ment muſt be in Logliſh, by virtue of 37 Edw, 3. c. 15. by 
which it is enacted, *+ That all pleas which ſhall be pleaded in 
« any courts whatſoever, before any of the king's juſtices what- * 2 
« ſoever, or in his other places, or before any of his other C. EU 2. 
« miniſters whatſoever, or in the courts and places of any 1 Salkgia 1. 
« other lords whatſoever within the realm, ſhall be pleaded, OHSS 
« ſhewed, defended, anſwered, debated, and judged in the and Bowen, 
« Engliſh tongue, and entered and inrolled in Latin,” But it er 74 71 
ſeems to have been always taken, That appeals are not within Widdringeon 
this ſtatute, but that they are to be arraigned, and the plea of and 
the defendant ta be read, in (4) French, in the ſame manner _ 14 
5 anciently. And thus I have often known it done in my own 4 — 
(:) experience; but upon what reaſon this difference between Reeve and 
ppeals and all other proſecutions is grounded, I have never ke why Pal. 
heard, 4 . 

+ Now by 4 Geo. 2. c. 26. explained by 6 Geo. 2. c. 6 and Vids ante, 
14, * All proceedings whatſoever. in any courts of juſtice in page 301. 
* England, and in the court of exchequer in Scotland, which | 
concern the law and adminiſtration of juſtice, ſhall be in the 
* Engliſh tongue and language only, and not in Latin or 
* French, or any other tongue or language whatſoever.” 


aß. 4. Fourthly, (f) That an appeal in the king's bench 6) Ie 216, 
oupht to be arraigned on the plea- ſide, unleſs it come in by cer- 3 Siderfia an” 
drei, in which caſe it is ſaid, That it ought to be arraigned * 3894 62. 
® the crow n- ſide. 


Tea, 5. Fifthly, That where a writ of appeal is abated, the 
Piloner ſhall not (g) be arraigned on the count at the ſuit of 2425 


be party, becauſe the count depends upon the writ, and that * 


1. determined, all (þ) falls to the ground, Yet it ſeems cer- Sup, . 3. fl 10 


lat if the writ were good, the appellee may in many caſes 
Ff 3 


8 OF ARRAIGNVENT IN GENERAL, Bt. x; 


(seg. 6 tor4, be arraigned at the ſuit of the king upon the count, as hath 
| been more fully ſhewn, chapter twenty-three (+); | 


a) 3 Mod. 265, Set. 6. As to the ſecond particular, viz. Whether the 
Wor 498. omiſhon of an arraignment will be error: It is ſaid in the third 
2 Hale 2179218: () Modern Report, That an attainder of high treaſon was re- 
650 Co. Ent, verſed for this and other errors, Neither do | find any prece- 
360, 361. dent of an attainder in Coke's Entries, on an indictment of (b) 
ce) Co. Ent, treaſon or (c) felony, in which jt is not expreſſed either in 
352+ 354» 355 theſe words, ad barram hic ductus in propria perſona ſua committi« 
356- 358. 360. tur mareſchallo, Qc. et flatim de premiſſic (in caſe of felony) ot 
de altis proditionibus, (in caſe of high treaſon) ei ſuper ius impuſtis 
(% Raſtal 42, allocutus qualiter ſe velit inde acquietare dicit, &c. or in words (4) 
tantamount. And therefore it is certainly ſafeſt to expreſs it in 
every record of ſuch attainder, where the party appears and is 
( Co. Zat. 53 condemned, whether upon confeſſion or verdict, or ftanding 
444 47 mute, &c, Yet I find it wholly omitted in every attainder 
40 55. 47. 5. upon an (e) appeal in Coke's Entries, and much oftener (f) 
(e) Raft. 42,53- omitted than expreſſed (g) in ſuch attainders in Raſtal, 
Sed. 7. As to the third particular, viz. Where a perſon 
(5) 4B. A 17. ſhall be arraigned upon ſeveral appeals or indictments. It ſeems 
ummary 212. that by the common law, if a man be appealed of divers rob- 
50% 5 beries at the ſuit of divers perſons, he may be ſeverally (5) ar- 
F.Corone 26,27, Taigned on each appeal, and then ſeverally tried on each, that 
() S. F. C. 66. each appellant may be equally intitled to the reſtitution of his 
1 goods, upon the conviction of the appellee. And in like man- 
00S. P. C. 66. ner at this day a perſon charged with ſeveral (i) indictments of 
(/) Summary robbery at the proſecution of ſeveral perſons, may be ſeverally 
120 7. or, 379, arraigned and tried on each indidtment; becauſe the proſecutor 
4. 37. ſince the ſtatute of 21 Hen. 8. c. 11. is intitled to a reſtitution 
Ab. F. Cor. 81. of his goods upon a conviction on ſuch an indictment, in the 
Ns Cos ſame manner as the plaintiff is upon a conviction in an appeal. 
26,27 And it is holden both by (4) Staundforde and (/) Hale, that 
4 1 44+ even a perſon attainted of robbery at the ſuit of one perſon, 
33 7 may be arraigned and tried at the ſuit of another, if ſuch ſuit 
53. and the were commenced before the attainder: But quare: For of thc 
—— concern= authorities cited for the maintenance of this opinion two (m) 
Ae refolts con. ſeem to be directly againſt it; and the () other, which ſecms 
vet and attaigt, moſt to the point, does not come up to it. 


8. F. C. 66. Yea. 8. It is made a guere by (o) Staundforde, Whether 4 
priſoner before his attainder ſhall anſwer to divers Appeals o 
gcath or rape, in the ſame manner as in caſę of robbery f 


CHAP. 
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CHAPTER THE TWENTY-NINTH. | 


439 


or THE ARRAIGNMENT OF, THE PRINCIPAL | 


AND ACCESSARY. 


ND now I am in the ſecond place to confider the nature 
of Arraignment, ſo far as it particularly relates to Prin- 
cipals and Accellaries, 


1 Hale e. 55 & 
56, | 


4 Comm. c. 3. 


Folder diſc, 3» 


For the better underſtanding whereof, it may not be im- 


proper to conſider, 1. In what caſes, in judgment of law, a 
man ſhall be ſaid to be a principal, and in what caſes he ſhall be 


faid to be an acceſſary. 2. Where he ſhall be adjudged an ac- 


cellary before, 3. Where an acceſlary after. 


$:2, 1. And Firſt, For the better underſtanding in what 
caſes a man ſhall be ſaid to be a principal, and in what an ac- 
ceſſary; having premiſed, that where a felony is committed by 
divers perſons, the (a) ſame man may be a Principal and Acceſſary 
in it, and ſo charged in the (6) ſame indictment or appeal; as 
where A. commands B. to kill C. and afterwards actually joins 
with him in the fact. And having alſo farther premiſed, that 
It is agreed by ail the books, that the man may be an acceſlary 
aſter the fact, by (c) receiving one who was an acceſſary before, 
as well as by receiving a principal; and that there ſeems to 
be the ſame (d) rezſon, that a man may be an acceſſary before 
the fat, by procuring another to be in ſuch manner an acceſ- 
ary to the principal: 


I ſhall endeavour to ſhew, 1. In what offences there can be 
no acceſſaries, but all muſt be principals, if any way guilty, 
2. Where thoſe who only abet a fact, ſhall be eſteemed as much 
principals in it as thoſe who actually do it. 3. Where thoſe 
who are aQtually abſent when a fat is committed may be 
elicemed principals in it. 4. Where one ſhall be adjudged a 
principal in an offence againſt a ſtatute. 5. Whether the 


(4) Sum. 219, 
3 inſt, 139. 
Keilway 107, 
F. Corone $0. 
(5)7 H. 4 27. 
F. Corone 80. 
176. 285. 

(c) Lamb. B. 2. 
c. 7. f. 291. 

26 Aﬀize 52. 

B. Corone 104. 
F. Corone 196. 
Crompton 42, 
S. P. C. 43. 

(4) See the books 
above cited, and 
Summary 219, 


offence of an acceſſaty can ever riſe higher than that of the \ 


principal, 

Sec. 2. As to the firſt particular, viz. In what offences 
there can be no acceſſaties, but all muſt be principals, if any 
Way guilty; It ſeems to have been always an uncontroverted 
maxim, that there can be no acceſſaries in (e) high treaſon, or 
(f) treſpaſs. Alſo it ſeems to have been always agreed, That 
whatſoever will make a man an acceſſary before in felony, will 


* 7. 10. F. Corone 85. 19 u. 6. 47. 8. P. C. 3. 49. B. Cor. 115, 
MPO" 42, Coke Lit, 57, (/) 12 Coke 81, $2, 2 loſt, 183, B. Rape 3, 


nue biz, i 
Ff4 


3 


Hake 


Fofter 34m. 
(e) 3 inſt, 20, 
21. 138. 
Daliſoa 16. 
Summary 215; 
1 Hale 613. 
12 Coke $1, 82, 
2 nt. 183. 

B Treaſon 19. 
Dalton e. 108. 
Coke Litt, 57 
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or rur ARRAIGNMENT or Tur Bk. 2, 


make him a principal in (a) high treaſon and treſpaſs; 23 


2 — % battery, (c) riot, rout, (d) forcible entry, and even in (e) 

Inft, 133. forgery and (7) petit larceny. And therefore, wherever a man 

on, — commands another to commit a treſpaſs, who afterwards com- 
eilway 55. 


(c) Co. Lit. 57. 


(4) B. 1. c. 64. 


wits it in purſuance of ſuch command, he (g) ſeems by neceſſary 
conſequence to be as guilty of it, as if he had done it himſelf, 


J. 23, From whence it follows, that being, in judgment of law, a prin» 
map en — cipal offender, he may be tried and found (5) guilty before any 
(+) Moor 666, trial of the perſon who actually did the fact (1). 


1 Siderfin 312. 


(f) C. Eliz. 750, 


Summary 217. Plowdea 475 Vide inf, ſec, To F, Cor, 314- 433 8. P. . 41. 
( B. Treſ. 256. 


1155 216, 


2 Inſt. 183. 12 Coke $1, Con. Summary 223. 1 Hale 616. (g) Moor 78). 


Qu. Moor, 33. 
1 Levinz 124. 29 Aſſise 59. F. Aſſize 291. Con, 27 Aſſise 4 Qu. Vaugh, 


(rt) This rule requires diſtinction. In that ſpecies of treaſon touching the death of the kiag, &c, 
every acceſſorial agency is, independently and in its own nature, a complete overt act of compaſſing ; 
and renders the-cffender guilty, though the fact itſelf ſhonld never be attempted, But in every other - 
ſpecies of treaſcn, the acceſſorial offence is of a derivative kind; ſome act muſt be done, to which 48 
the offender muſt be acceſſary, and out of which his guilt muſt ſpring before he can be converted, by 
this rule of law, into a principal offender, It ſeems, therefore, that although in the event of the pro» 
ſecut.on ſuch an offender may be conſidered as a principal, yet in his progreſs towards conviction he 
ought, from a principle of natural juſtice, to be conſidered merely as in the nature of an acceſſary, before 
or after the ſact; and if under ſuch a conſideration he were tried, before the perſon who a⁰ν di 
the fad, the abſurdity might follow, that the accefſorial agent may be convicted, and the priocipal 


who oid the act, and on whoſe guilt the offence of the acceſſary muſt alone depend, may be acquitted, 
Foſter 341 to 347. and 1 Hale 613, 2 Hale 223. 


(i) Dyer 296. 

12 Coke 81, 82. 

3 Iaſt. 138. 

Dalt. c. 89. 108. 

Crompton 42. 
H. 7. 10. 
P. C. 3. 

(k) Sum. 216. 
Inſt, 138, 

Dalton c 108, 

Crompton 42. 

Sup. f. 2. and 

B. 1. c. 20, 

ſ. 3, 4+ 

S. P. C. 3. 

B. Treaſon 19. 


3b Aſſize . 
„Diſſeiſ. 98. 
B. Eject. Cuſto- 
die 8. 


B. Tref. 256, 


233 E. 3. 18. 
Co. Lit. 180. 
F. Gard 89. 
(a) Poph. 134. 
2 R. Abr. 75+ 


Sect. 3. It was formerly a (i) queſtion, Whether the ſame 
receipt of an offender, which will make the receiver an acceſſary 
after the fact in the caſe of felony, will make him a principal in 
high treaſon, as it ſeems to be (4) ſettled at this day that it will? 
For if it ſhould be adjudged a miſpriſion only, as (1) ſome have 
contended, a man would be ſubject to a leſs puniſhment for re- 
ceiving a traitor than for receiving a felon; for he who re- 
ceives a felon is certainly liable to judgment of death, as being 
an acceſlary to the felony, but he who receives a traitor would 
be liable only to fine and impriſanment, as being guilty of a 
miſpriſion only. | 


B. Corone 135. (!) Dyer 296, 21. 


dect. 4. It ſeems (m) agreed, That whoſoever agrees to 4 
treſpaſs on lands or goods done to his uſe, thereby becomes 2 
principal in it. But that no one can become a principal in 2 
treſpaſs on the perſon of a man by any ſuch agreement. = 
it ſeems (n) agreed, That no one ſhall be adjudged a principa 
in any common treſpaſs, or inferior crime of tne like nature, 
for barely receiving, comforting, and concealing the offender, 
though he know him to have been guilty, and that there s? 
warrant out againſt him, which by reaſon of ſuch concealment, 
cannot be executed. And if he cannot be puniſhed as 2 prin” 
cipal, it is certain that he cannot be puniſhed as an accellary 3 


becauſe in ſuch offences, all who are punithed as p * 


PRINCIPAL any ACCESSARY. 


the guilt of him who did the fat, muſt be puniſhed as prin- 
cipals in it, or not at all. Yet if a man knowing that there is 
2 un againſt ſuch offender, adviſe and perſuade him to ab- 


Ch. 20. 


ent himſelf, (a) perhaps he may be indictable for a contempt of CAR. Ab. 75, 


the law in hindring the due courſe of juſtice, 


$4.5. It is certain, That in (5) petit treaſon, and alſo 
ſuch felony as ſhall have (c) judgment of death, there may be 
acceſſaries both before and after the fact, who mult be pro- 
ceeded againſt as ſuch, and not as principals, as {hall be more 
fully ſhewn in the following part of this chapter. Allo it 


ſeems, (4) that there may be acceſſaries before the fact in may- 


hem, but that the appeilant hath his (e) election to proceed 
againſt them either as principals, or as acceſſaries. /) But I 
find it no where holden, that there can be acceſſaries in may- 
hem after the fact. 

le) Sup, c. 23. ſ. 19. 22 Aſſize 82. 
— B.-a * 5 88 4. 1 Hale 613. 

$:7, 6. I do not find it agreed, (g) Whether there can be 
any acceſſaries in pr emunire f 


F. Corone 11. 182. 215. 221, 


Plowden 97. 

Sen. 7. As to the ſecond particular, viz. Where thoſe who 
only abet a fact. ſhall be eſteemed as much principals in it as 
thoſe who actually do it: It feems to have been (Y) anciently 


the more prevailing opinion, that thoſe only were to be ad- 


judged principals in felony who actually did the fact; as in 
murder, thoſe only who gave the mortal blow; in rape, thoſe 
only who actually raviſhed the party, &c. and that thoſe in the 
company who were only preſent and abetted and encouraged 
the doing it, were to be eſteemed acceſfaſhes; or at moſt prin- 
cipals in the (i) ſecond degree anly.— But I take it to be ſettled 
a this day, that all thoſe who (H) aſſemble themſelves together 
with a felonious intent, the execution whereof cauſes either the 
felony intended, or any other to be committed, or with an in- 
tent to commit a (/) treſpaſs, the execution whereof cauſes a 
felony to be committed, and continuing together abetting one 
another till they have actually put their deſign in execution; 
and alſo all thoſe who are (») preſent when a felony is com- 
mitted, and abet the doing of it as by holding the (n) party 
while another ſtrikes him; or by (-) delivering a weapon to 
tim that ſtrikes, or by moving (p) bim to itrike, are principals 
in the hiphett (4) degree, in teſpect of ſuch abetment, as much 


(5) Daliſ. 16. 

3 Inſt, 20, 2r, 
Crompton 42. 
S. P. C. 40. 

B. 1. c. 32. 
5. 6. 

(e 12 Co. 8 
82. . 


C. Eliz. 90, 

2 Inſt, 183. 
(4) Sethe eita- 
tions to the 
next letter. 
Co, B. Appeal 
Con, 40 Aſſtte 1. 


160 8. . C. 

alton c. 108. 

B. Præm. 4. 6. 
1 Hale 614, 


(%) Plowden 
F. Corone 


90. 
216, 40. 
Aſfze 8 & 2g, 
B. Corone 11. 
40 E. 3. 42. 22. 
2.0 48 41. 
44 E. 3. 38. 
See Brat, B. 3. 
c. 12. ſ. 10, 11. 
13. 24 19. 
C 8%. Gan 
ſ. 8. 10, 11. 
Lamb. B. 2. 
c. 7 f. 283. 
Stat. of Weſt, 1. 
c. 14. 
Con. F. Cor. 0 
(i) des = 
Foſter 347. 
(4) 11 H. 419, 
F. Cor, 86. 228. 
B. Appeal 32. 
Moor 53. 
9 Coke 67. 
Kelynge 47. 
Plowden 98. 
4 Coke 42. 


See the caſes 


ted '0 the other parts of this and the next ſection, and B f. e. 31. f. 31. e. 32. f. 5. and e. 41, ſ. 6. 


B. 1. c. 31. f. 46. Summary 216, 217, F. Corone 60. 314, 


$0. 433- 


bells, 161. Kelynge 47. Salkeld 334. 8. P. C. 40. (m) See B. 1. c. 32. f. 6. Moor 53. 


2 laute 181. 


3 Inſtitu'e 138. cg. B. Appeal 19 132. B. Cor, 19 167. 188. 8. P. C. 40. 


1.41. 10 E. 4. 14. Summary 215, 216, F. Cor. 99. 309. 433. Dalton e. 1c8, Lamb, B. 2. 
„. 83 7H. 4. 27. Preſence hoiven nat to be necellacy tot this purpoſe, F. Cor. 65. 4 H. . 18. 


") Jummary 216, F Cor. 135. S. P. C. 40. 13 Hl. 7. 10. 


(e Summary 216. 


2 Inſt. 41. 82. 


%. Corone 60. S. p. C. 45. Summary 2167 4 H. 7. 18. B. Corone 141, B. Appeal 8:, 


„amen 215, 216, Piewcrn 98. Sup: Co 23. l. 76. c. 2. l. 64. 


4 


. = 
— IDS - 7 a 
a A 8 
T 


 —_—— 
r — 


a>" 


2 7 
CY 


- ;- — 8 — 
—— K ——— 2 2 
4 » 
, l ” — 


0 1 
* 2 F = 
— 


* 


442 

(a) Plovden 98. 
100. 

F. Corone 60. 
B, Corone 141. 
B. Appeal 85. 

4 H. 7. 18. 

9 Coke 67. 

(®) B. 1. c. 21. 


te But this 
leems required 
in Plowden 98. 
d) Ff. Cor. 60. 
Summary 216. 
217. 

4 H. 7. 18. 


357. 

. ©. 36. ſ. 7. 
and c. 38. ſ. 8. 
(e) See B. 1. 

c. 31. f. 46. 
Summary 216, 
217. 
B. Corone 172. 
Salkeld 334, 


235. 

Keilway 161. 
F. Corone 60. 
314, 35. 433 · 
S. P. C. 40. 
Vide Kcly nge 


47. 

75 B. 2. c. 34 
7. 

Moor 57. 


S. P, . 40. 
20 B. 1. c. 38. 
1. 8 


te) Keil. 161, 


(i) Kelynge 47. 


(4)S. P. C. 40. 
Summary 216, 
F. Corone 92. 
197. 395» 
B. . 5. 
14 Hf. 7. 31. 
Con. F. Corone 
. 197. 
amb. 2. 
ch. 7. f. 289. 
Vide ſep, c. 23. 
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as the perſon who does the fact, which in judgment of law is 25 

(a) much the act of them all, as if they had all actually done 
it; (5) and if there were malice in the abettor, and none in 
the perſon Who ſtruck the party, it will be murder as to the 
abettor, and manſlaughter only as to the other. 


ſ. 49. 54. 


827.8. It doth not ſeem neceſſary to the making an abettor 
a principal, that the perſon on whom the felony is committed 
ſhould be under any (c) terror from the abetment, and by 
reaſon thereof diſcouraged from making that defence which 
otherwiſe he might have made. But it ſeems to be ſufficient 
for this purpoſe, that the perſon who does the fact is encou- 
raged and emboldened in it from the hopes of preſent and im. 
mediate aſſiſtance from the abettor, whether he be within view 
of the fact, or (d) not. And upon this ground it hath been 
adjudged, (e) That where perſons combined together, to ſtand 
by one another in the breach of the peace, with a general reſo- 
lution to reſiſt alf oppoſers, and in the execution of their deſign 
a murder is committed, all of the company are equally princi- 
pals, though at the time of the fact ſome of them were at ſuch a 
diſtance as to be out of view. Alſo upon the ſame reaſon it 
hath been adjudged, (/) That where a company of rogues aſſault 
a man in the highway, who eſcapes from them, and then one 
of them rides from the reſt, in the ſame highway, and robs 
another out of the view of his companions, and then returns to 
them, they are all of them equally principals. And the like 
hath been (g) adjudged in relation to all thoſe who accompany 
one another with an intent to commit a burglary, in the exe- 
cution whereof ſome ſtand to watch only in the adjacent places, 
and dhe reſt actually break, and enter the houſe, 


$47. 9. But (Y) where divers perſons accompany one ano. 
ther in the doing ot a lawful act, and one of them happens to kill 
a man, he that gives the wound is only guilty of the homicice, 
and the reſt of the company ſhall neither be eſteemed principals 
nor acceſſaries. (i) Alſo if the act intended, though unlawful, 
were a bare treſpaſs, and one of the company be guilty of lat 
ceny, it is a felony in ſuch offender only, becauſe it is a crime 
of a nature entirely different from that intended, and not cauſed 
by the execution of it, 

Sec. 10. Alſo thoſe who by accident are barely preſent 
when a felony is committed, and are merely paſſive, and neither 
any way encourage it, nor endeavour to hinder it, nor to ap- 
prehend the offenders, ſhall (5) neither be adjudged prjact 
pals nor acceſſaries; (/) yet if they be of full age, they 
highly puniſhable by fine and impriſonment for their negligenc's 
both in not endeavouring to (n) prevent the felony, and in no 


| Dalton 2. 1b. 
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uring (a) to apprehend the offender, And (J) if they (n Sup, e. x 

3 9595 an aſſent to the felony, it . that hy * 2 0 — 4. 
iſhed as principals in it; becauſe the ſhewing ſuch 9 Vide iatra 

may be puni einne 4 , S keck. x , 
an aſſent could not but give encouragement to it. S. b. C. 40. 
F. Corone 150. Dalton e. 108. Lamb. B. 2. c. 7. f. 282. My pleas of the Crown, B. 1 
10. ſet, 3. But F. Corone 92, and Cromp. 41, ſeem contrary, 
S.. 11. As to the third particular, viz. Where thoſe who 
are actually abſent when a felony is committed may be eſteemed 
principals in ĩt: I take it to be a ſettled rule, That where- ever 
man procures a felony to be committed, and is abſent at ibe 
time when it is committed, and no other perſon but himſelf 
can be adjudged a principal in it, he ſhall be eſteemed as much 
a principal as if he had been preſent. For no one can be (c) (-) 4 Coke 44g 
puniſhed as a felon, but either as a principal or as an acceſſary; roy us 
and therefore where the procurer of a felony cannot be puniſh- 2 inſt, ——_ 
ed as an acceſſary, becauſe there is no other to whom he can be Cromp. 44+ 
an acceſſary, he muſt be puniſhed as a principal, or not at all. — _ 
And upon this ground, it ſeems to be clear, that if a man (4) 616. 5 
perſuade another to drink a poiſonous liquor, under the notion Polton 123. 
of a medicine, who afterwards drinks it in his abſence; (e) or 2 1 
if A. intending to poiſon B. put poiſon into a thing and deliver 3 Ind. 138. 
it to C. who knows nothing of the matter, to be by him de- Cin 
livered to B. and C. innocently deliver it accordingly in the . — 42 
abſence of A. or if one (/) incite a madman to kill another, See B. 1. el. 
who afterwards kills him in the abſence of the perſon that in- ed. a 
cited him; in all theſe and the like caſes, the procurer of the 1 Hale 617, 
felony is as much à principal as if he had been preſent when it 
was done. And ſo (g) likewiſe all thoſe ſeem to be, who were (e) Sum. 216, 
preſent when the poiſon was infuſed, and privy to, and conſent- 
ing to the deſign. + But (5) thoſe who only abetted the crime (5) 4 Coke 44. 
by their command, counſel, or advice, but were abſent when Crompton 44. 
the poiſon was infuſed, are acceſſaries and not principals. 
Allo if A, intending to poiſon B. deliver a poiſonous thing to 
C. to be by him delivered to B. and C. knowing it to be poi- 
ſoned deliver it to B. in the abſence of A. In this caſe C. (i) (i) Kely. 52, 83. 
only is a principal in the felony, and A. an acceſlary, Foſter 349+ 


Seel. 12. By force of 3 Hen. 7. c. 2. All thoſe who are 
ceſſaries before ta the forcible taking away of a woman, made 
lelony by that ſtatute, whether they were preſent or abſent at 
the time of the taking, or acceſſaries after, by wittingly re- 
ceiving the woman fo taken away, ſhall be puniſhed as (4) () See B. 2. e. 
principals, But this depends on the expreſs words of the ſta- 42. fed. 8, 9. 


tute, and not on any conſtruction from the reaſon of the com- 8. 317, 
mon law. . 11 N | 1 Hale 614, 


Sec. 1 3. As to the fourth particular, viz, Where a man 
ſhall be adjudged a principal in an offenge againſt a ſtatute, It 
ſeems to have been always generally agreed, That notwith- 

$52 RY ſtanding 
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' (4)S.P.C. 44. ſtanding all penal ſtatutes are to be conſtrued ſtrictly (a); yet 


3 Inſt. 45. 59. 


72. 
B. 1. c. 40. 
eB. 4 


Crompton 42. 


Dalton e. 108. 


Lamb. B. 2. c. 7. 


. 286. 


Daliſon 11. 22. 


Summary 215. 
1 Hale 613. 
Qu, Dyer 88, 
Daliſon 11. 
Summary 223. 
26d Edit. 


(5) Sup. ſea. 2, 
B. 1. e. 17. . 55. 


H. 7. 47. 
85 P. C. 3. 
Summary 18. 


(e) B. 1. c. 32. 
ſect. 5, 6 


(4) Shin, 187, 
215. 


B. 1. c. 41. ſ. 6. 
S. P. C. 44. 
Summary 21 5. 


DS. P. C. 44. 


lup, left, 3. 


(e) S. P. C. 44. 
Lamb. B. a. c. 7. 


f. 284. 
1 Hale 614. 


(b) Sop. ſect. 3. 


B. Treaſon 19. 
S. P. C. 3. 
3H, 7. 10. 
(i) Sum. 215. 
Daliſon 22, a 


Lamb. B. 2. C. 7. 


f. 284, 285. 
3 loſt. 45. 51. 


7 73 
(4) See B. 1. c. 
40. ſe, 4. 


Sup. c. 18. ſe, 


13 
5. P. C. 168. 
Summary 230, 
231. 


where- ever a ſtatute ordains, That thoſe who are guilty of the 


make them principal traitors in a treaſon at common law, ſhall 
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thing prohibited by it, ſhall be adjudged traitors or felons, it 
by a neceſſary implication makes all the procurers and abettors 
of it principals or acceſſaries before, upon the ſame circum. 
ſtances which will make them ſuch in a treaſon or felony at 
common Jaw ; becauſe ſuch perſons may properly be ſaid to 
have done the thing in ſuch a manner cauſed by them, and con- 
ſequently to come within the very words of the ſtatute, And 
therefore it ſeems to have been generally unqueſtionable, That 
thoſe who procure the (c) clipping of the king's coin, or other 
offence, made high treaſon by ſtatute, in ſuch a manner as will 


be adjudged principal traitors by the ſtatute. And that thoſe 
who abet a (c) petit treaſon, or a felony by ſtatute z as a (4) 
rape, or (e) buggery, &c. ſhall be adjudged principals if preſent 
when it was committed, and acceſſaries if abſent, in the ſame 
manner as in felonies at common law, unleſs the ſtatute ex- 
preſsly provide otherwiſe ; as that of 3 Hen. 7. c. 2. does, as 
bath been ſhewn in the foregoing ſection. 


11 H. 4. 13. Daliſon 22. F. Corone 86. 223, B. Rape 2, 3. (e) 31ſt, 
B. 1. c. 38. ſect. 18. Vide Foſter 355, 356. pe 2,3 (e) 3 9. 


Sect. 14. But there (/) ſeems to have been formerly ſome 
opinions, That the receivers of a felon by ſtatute, ſhall not be 
adjudged acceſſaries to the felony after the fact, in the ſame 
manner as the receivers of a felon at common law; becauſe 
ſuch perſons can in no propriety of ſpeech be ſaid to have done 
the thing prohibited, as the procurers of it may be ſaid to have 
done, But this ſeems (g) to have been more ſtrongly holden in 
reſpect of thoſe ſtatutes, which expreſsly provide that acceſſi- 
ries before to the offence prohibited, ſhall be puniſhed as felons, 
&c. but ſay nothing of acceſſaries after; from which words it 
may be argued, That they muſt be either intended to exclude 
acceſſaries after the fact, or have no manner of effect. Yet | 
take it to be ſettled at this day, That in theſe and all other 
caſes, where a ſtatute makes any offence (Y) treaſon or (i) felony, 
it involves the receiver of the offender in the ſame guilt with 
himſelf, in the ſame manner as in treaſon or felony at common 
law, unleſs there be an expreſs proviſion to the contrary, For 
ſince it is agreed, That ſuch new treaſon or felony ſhall have 
the ſame conſtruction with a treaſon or felony at common Jaw 
to all other (4) intents and purpoſes, Why ſhould it not allo 
have the ſame in relation to thoſe who are to be eſteemed prin- 
cipals and acceſſaries in it? And as to the objection, That the 
receivers of the offender cannot thereby be ſo properly ſaid to 
have done the offence, as the acceſſaries before, it may be an- 
ſwered, That they may properly enough be ſaid to be partakers 
in the guilt of the offender; and what crime ſuch a partaking 


{hall be adjudged to amount to, is moſt reaſonably de: ei mincd 2 
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rules of law in other caſes of like nature. And as to the 
odieclion, That a ſtatute by expreſſing acceſſaries before, "muſt 
be intended to exclude acceſſaries after, or to have no manner 
of effect, it may be anſwered, That nothing is more common 
than for ſtatutes to expreſs thoſe things which the law would 
have implied, in which caſes it ſeems a very reaſonable con- 
ſruction, That expreſſia eorum que tacite inſunt nibil operatur. 


the 


$42. 15. As to the fifth particular, viz. Whether the of- 
fence of the acceſſary can ever riſe higher than that of the 
principal: I take it to be an uncontroverted (a) rule, That it 
never ſhall : it ſeeming incongruous and abſurd that he who is 
puniſhed only as a partaker of the guilt of another, ſhould be 
adjudped guilty of a higher crime than the other. And there- 
fore it ſeems clear, (5) That if a wife or ſervant cauſe a ſtran- 
ger to murder the huſband or maſter, and are abſent when the 
murder is committed, they cannot be ſaid to be acceſſaries to 
petit treaſon, but to murder only, becauſe the offence of the 
principal is but murder. But if ſuch wife or ſervant had been 
(c) preſent when the murder was committed, they would have 
been guilty of petit treaſon, and the ſtranger of murder; be- 
cauſe in reſpect of ſuch (4) preſence' they would have been 
principals in killing, as hath been more fully ſhewn, Book the 
rſt, in the chapter of Petit Treaſon, ſection the ſixth. 


abridgement of the ſame caſe. (e) 3 Inſt, 20. Summary 24, 25. 1 Hale 615, 
zn. Crompton 19. Moor 91. Daliſon 16. (4) Vide Sup. 1. 7. 


.d. 16. As to the ſecond point, viz, In what caſe a man 
ſhall be adjudged an acceſſary before: It ſeems to be (e) agreed, 
that thoſe who by hire, command, counſel or conſpiracy; and 
it ſeems to be generally (/) holden, That thoſe who by ſhew- 
ing an expreſs liking, approbation, or aſſent to another's felo- 
nious deſign of committing a felony, abet and encourage him 
to commit it, but axe ſo far (g) abſent when he actually com- 
mits it, that he could not be encouraged by the hopes of any 
immediate help or aſſiſtance from them, are all of them acceſ- 
laries before the fact, both to the felony intended, and to all 
other felonies which ſhall happen in and by the execution of it, 
if they do not () expreſsly retract and countermand their en- 
courapement, before it is actually committed. 


Smmary 217, 218, Lamb. B. 2. c. 7. f. 289. 


Dalton c. 108. 
den 475, 476. 


1 Hale 537. 


Sf, 17, But it doth not ſeem neceſſary in any indictment 
or appeal againſt a man as acceſſary before the fact, to ſet forth 
e ſpetial manger by which he abetted it, but only to charge 
im (1) generally, Quod felonice, & c. abbettavit, incitavit & 
recuravit, &c, Alſo the like general way of ſetting forth the 
ul given to a felon, ſeems to be ſufficient both as to thoſe who 


are 
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— 
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Vide Keil. 34, 
and inf, ſ. 21,22. 
(5) 3 laſt. 20. 
Dalia 16. 
Dyer 254. 3. 
332. 128. 
Summary 24, 
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Crompton 19. 
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an abridgement, 
ſeems contrary, 
See alſo F. Co- 
rone 216, 
which is an 
Dyer 128, 250. 


e) 2 Iaſt. 162. 
alton e. 108. 
Lamb. B. 4. c. 7. 

S. P. C. 40. 
Crompton 41, 
Summary 217. 
(Ff) 2 Inſt, 183. 
Dalton c. 108. 
Lamb. B. 2. c. 7. 
blow den 475. 
Con. Cromp. 41. 
(e) Vide Sup, 
1.7, 8. 

S. P. C. 40. 

B. Appeal 19. 
B. Corone 188, 
(5) 3 Inſt. 51. 
Crompton 42. 


Foſter 354. 


(i) co. Ent. 56, 
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F. Corone 431. 
ſeems ſomewhat 
contrary, 
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3 inci i hen the felony is commit. 
ke 4. are (a) principals by being preſent w 
Cote Ent 57 2 —. alſo as to thoſe who are (6) acceſlaries after, 
(+6) Co, Ent. 56, th 


| | but that if a man adviſe 2 
Raſtal 48. 52+ Sect. 18, It cannot be doubted, ; 
(e) Dyer 186. 8 to kill her child as ſoon as it ſhall be born, 43 ſhe - 
Inft. $1. it in purſuance of ſuch advice, he is on (c) acce + Bw 
Dat 8 — 4 though at the time of the advice, the (40 child e 
Crompton 41, — bank, no murder could be committed of = bs the — 
7% 86e B. fluence of the felonious advice — we * : 2 — 
. felon as if he ha 
Ce J. 16,7. makes the adviſer as much a reed, Th 
lenden 453. after the birth, Alſo it ſeems (e) agreed, han that 
pare 47 fo and he beat him in ſuch a manner 
Lamb. B. 2. c. 7. another to beat a man, n felony ; 00 
'Plowden 475, he dies thereof, I am an acce 124 f a command, which na- 
3 Halo 027. becauſe it happened in the execution of a com , 
8. P. C. 41. f the other. And (g) « 
| nw — turally wo 3 — = a man commands anothi 
tiori therefore 1 . | 
Peer fork a man an ei denen F. im rt bu i 
Dal c. 109, 
romp 43. houſe of J. S. and he by OS acceſſary to the ſubſequent 
1 — was Sesiy commanded. Alſo it is 
felony as to that whic and he 
(5) Plow. 475. faid, 5 That if I command a man to = —_— * 
Limb. B.. kill him in the attempt, but do not rob him, I am guilty o 
"NR rder, becauſe it was the direct an - * 
nee Foes cect fy command ee 
if J perſuade A. to poiſon B. a . is Killed 
B. = eats part of it, and gives the reſt to = — ws ＋ 
it, I am guilty of a great — — — 1 5 ax uy 
(7) Plowden but not (i) an accellary to RR in purſuance of my 
nt 475+ direct and immediate effect of _—_ h the act of B. to 
Dalton c. 108. mmand. but happened accidentally throug 1 
Lamb. B. a. con 9. rivy, cannot be made acceſſaty by 
. f. 288. which I being no way privy . inly ouilty of the murder 
Crompton 42% ſon of it. Vet in this caſe A. is _— - 3 firſt (+). 
of C. as hath been more fully ſhewn, er in ſome (+) books, 
(0 Ch. 31.\. 42. Seck. 19. It ſeems to be holden generally in np. 
1 = — Fr ſame man- 
Moor 487. ful act commanded by another, and exe der is an acceſſaty to 
Dalton c. 108. ner as it was commanded, the — raps rf 
PC felony. But this (/) ſeems to be too larg iſtinRions.—But 
1s tag = — 'gitßeulties, unleſs limited by ſome ” 4 I ſball leave 
7 tin little in the books concerning this matter, 
Moor 53. n 


Foſter 369. it to be farther conſidered by others. 


if the felony 

Plow. 0750 bal. 20, It hems to fe (=) _ — which was in- 
—— 2275 itted be the ſame in ſubſtance with t 2 
1 anner and variant only in ſome e dy it was effet- 
8 87 the time or place, at which, or the mean whe * an acceſſarſ 
3 laſt, = | 4 the abettor of the intent is altogether as P r 
— + 2a if there had been no variance at all betwe 
Dalton c. 108. 


: a 
I to kill ſuch : 
Foſhet 370. cution of it; as where a man adviſes another 
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ne ig the night, and he kills him in the day, or to kill him in 
the fields, and he kills him in the town, or to poiſon him, and 
ke tabs or ſhoots him. _” agus 
$7, 21. But if a man command another to commit a fe- ek bg 
lony on A particular perſon or thing, and he do it on (a) an- Plowden 475. 
other; as to kill A. and he kill B. or to burn the houſe of A. _—_ c. 108, 
and he burn the houſe of B. or to ſteal an ox, and he ſteal an b. . f 28 
borſe; or to ſteal ſuch an horſe, and he ſteal another; or to Crompton 43. 
commit a felony of one kind, and he commit another (6) of a (Fw, 475. 
quite different nature; as to rob J. S. of his plate as he is going | Soak, pb | 
to market, and he break open his houſe in the night, and there Lamb. B. a. 
ſteal the plate; it is ſaid, That the commander is not an acceſ- 8 322 | 
fary, 2 act done varies in ſubſtance from that which Vide Pets | 
commanded, | A $70, 371. 
tt, 22. But it is obſervable, That (c) Plowden, in his (Plow, 475. | 
xeport of Saunder's caſe, which ſeems to be the chief founda- (4 _ — cals 
tion of what is ſaid by others concerning theſe points, in put- ils a 
ting the caſe of a command to burn the houſe of A. which ſhal] either by Lam» 
not make the commander an acceſſary to the burning the houſe _ Dalton, 
of B. unleſs it were cauſed by burning that of A. ſtates in this 84% Lamb. 2. 
(d) manner, If I command a man to burn the houſe of ſuch an ene, e. 3. f. 287. 
which be well knows, and he burn the houſe of another, there I ſhall — c. 108, 
mt be acceſſary, becauſe it is another diſtinct thing, to which I did e en 


nt give aſſent, &c, By which it ſeems to be implied, That it — — 
4 neceſſary ingredient in ſuch a caſe to make B. no acceſſary, obſervations 
t he knew the houſe which he was commanded to burn; for 9292 this caſe, 

i he did not know it, but miſtook another for it, and intend- 
ing only to burn the houſe which he was commanded to burn, 
happen by ſuch miſtake to burn the other, it may probably be 
argued, That the commander ought to be eſteemed an acceſſary 
to ſuch burning, becauſe it was the direct and immediate fe 
of an act wholly influenced by his command, and intended to 
have purſued it. " 

beg. 23. It ſeems to be generally agreed, (e) That he who ( Ars B. 3. 
buely conceals a felony, which he knows to be intended, is Mor 3.“ 


Moor 8. 
guilty only of a miſpriſion (/) of felony, and ſhall not be ad- S. F. e. 37. 
| Judged an acceſſary. 122 
| N 1 3 Inſt, 139.142. 
| (f) See B. 1. e. 59g. But this is made a quere by Dalton e. 108. a Inſt, 133. 
| 
dec. 24. It ſeems to be certain, That no one can be any (z) F. Cor. 116, 


) way puniſhed as an acceſſary to homicide per infortunium, 

or /e d ſendende, becauſe they are not felonies ; from whence it * 4. os! 
follows, That if he who is indicted or appealed, as a principal : a - 

in murder, be found guilty of ſuch homicide only, thoſe who Crompton 43. 
are only charged as his acceſſaries before or after, ſhall be diſ- - 3 6. 
charged. 0 And ſo alſo ſhall thoſe who are charged only as (6) 4 Coke — 
Xcellaries before, where the principal is found guilty of man- 


L Hile 615, 616, Moor 461, C. Eliz. $40, Crompton 43, Daltoa c. 108. 


* 


44. 
Summary 217. U 
See B. 1. c. 30. 


ſlaughter; 


ah 


[CI] Vide Crom, 


40% 
3 Inſt. 55. 
Moor 461. 

C. Eliz. 540 
Vide Fofter 363. 


(5) nſt. 183. 


S. P. C. 41. 
Dalton c. 108. 
Lamb. B. 2. c. 7. 
f. 289, &c. 
Summary 218. 
1 Hale 618. 
Dalton C, 108. 
Crom pton 43. 
(<) Sum. 218. 
alton c. 108. 


Crompton 43 · 


d) Dalt, c. 10$, 
. Corone 427. 
Lamb, B. 2. c. 7. 

f. 291. 

S. P. C. 43. 
Crompton 42. 
(e) 26 Affize 47. 


Sy + To . 
OO 


F, Cor, 158.433. 
Summary 116. 
Contra. 

F. Corone 48. 
S. P. E. 43+ 
Dalton c. 108. 
and c. 17. ſect. 1. 
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Naughter; becauſe that neceſſarily ſuppoſes the fact to have bap- 
pened on a ſudden ; for if it had been done upon premedita- 
tion, it would have been murder, 


And quere, If they who are charged as acceſſaries (o) after, 
ſhould not alſo be diſcharged at common law, where the prin. 
cipal was found guilty of manſlaughter, and admitted to the 
benefit of his clergy, becauſe in ſuch caſe it could not a 
any judgment that there was a principal; but the law in this 
reſpect ſeems to be altered by 1 Annz, c. 9. ſet forth more 
at large in the following part of this chapter, which makes 8 
conviction equivalent as to this purpoſe to an attainder, _ 

Set, 25. Before the ſtatute of 11 & 12 Will. 3. acceſſ- 
ries to piracy were not within the purview of 28 Hen. 8. 
which piracy is triable according to the courſe of the common 
law. But for this I ſhall refer the reader to book the fir 
chapter the thirty-ſeventh, | | * 


As to the third point, viz. In what caſes a man ſhall be ad- 
judged an acceſſary after: I ſhall endeavour to ſhew, 1. What, 
kind of receipt of a felon will make the receiver ſuch an acceſ- 
ſary. 2. Whether it be neceſſary that ſuch receiver know of 
the felony, 3. Where the receivers of a felon ſhall be excuſed 
in reſpect of the relation they bear to him. 4. How far the 
felony muſt be complete at the time of the receipt, to — 


receiver an acceſſary. a 


$2. 26. As to the firſt particular, viz, What kind of re- 
ceipt of a felon will make the receiver an acceſſary aſter the 
fact: It ſeems agreed, (5) That generally any aſſiſtance what - 
ſoever given to one known to be a felon, in order to hinder his 
being apprehended or tried, or ſuffering the puniſhment to 
which he is condemned, is a ſufficignt receipt for this purpoſe 
as where one aſſiſts him with a (c) horſe to ride away with, cr 
with money or victuals to ſupport him in his eſcape; or whelf 
one harbcurs and (4) conceals in his houſe a felon under pa. 
ſuit, by reaſon whereof the purſuers cannot find him and 
more, where one harbours in his houſe, and openly (e) 
tes ſuch a felon, by reaſon whereof the purſuers dare not take 
him, 
Adj. B. Cor, 130. F. Corone 195. 


$:8. 27. Alſo I take it to be ſettled at this day, That wh% 
ever (/) reſcues a felon from an arreſt for the felony, or volvn” 
tarily (g) ſuffers bim to eſcape, is an acceſſary to the felon) * 
( Alſo ſome have ſaid, That all thoſe are in like _ 
guilty who oppoſe the apprehending of a felon. But for the 
1H, 7, 6, B. Corone 130. (g) Sup, e. 19. ſect. 10, 43. 26. (6) Sup. ec. 19 


1 
0 matter 1 


, cc... ic czrqc_ cc. 
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matters I mal refer the reader to 8 part of this . . 
wherein they are more fully bandled. * book 


$:2. 28. It ſeems to be holden both by (a) Brooke and (5) (8. Eſcape 43. 
- $aundforde, That the bare receiving into one's houſe a perſon, (5) S. P. E. 41. 
known to be a felqn, is ſufficient without any farther circum- (Jag Es 397 
fances to make a man an acceſſary to the felony, And this (%% H. 6. 42. 
ſeems to be favoured by the year- books of (c) 25 Edw. 3. and Ad. B. India. 
{d) 7 Hen, 6. Alſo it feems to be holden both by (e) Staund- G re | 
forde and (/) Dalton, That not only ſuch a receipt of ſuch a C/ Bald. c. 3 
felon inte one's houſe, but any other favour or aid voluntarily See alſo Crom. 
afforded him, as by relieving him with money, meaty or drink, 4* 

is ſuffcient for this purpoſe. But it is cbſervable, That the 

caſe in the book of (g) aſſiſes, whereon Dalton ſeems chiefly 0) 26 Alle anc 


7 his opinion, and which is more accurate than any Ab. B. Cor. 103. 


year- book I met with on this ſubject, is of one who was F. Corone 193. 
inditted for baving received a felon, and for that no one by 
reaſon of him dared to take him: Whereupon it is faid by 
hard, If one receive a felon in favour and aid of the felony, 
3 hold ſuch a one an acceſſary tg the felony, Allo it is farther  _ 
obſervable, That the year-book gf 9 (5) H. 4. on which the 743g H. 4 x 
adove-mentioned opillon of B ſeems to be grounded, Ab. F. Cor. 76. 
ſeems to prove only that every receiger.of à felon, knowing - — 26, 
to be ſuch, is indictable, but not that he is inditable for * ſcape 43+. 
* and the chief purport of the cafe is to ſhew, That 
ho having a felon in his houſe, voluntarily ſuffers him to 
foat large, is not guilty of a felonious eſcape, unleſs he had 
arreſted him, To which may be added, that (i) Lambard (Lamb. B. 3. 
doth not ſay generally, That all thoſe who receive a felon, f. 889% _ 
knowing him to be ſuch, are acceſſaries after ; but all thoſe who x 
feloniouſly, and with an evil mind receive a felon, &c. And | 
dir Edward Coke, in his (4) ſecond inſtitute, deſcribes ſuch (#) Page 183. 
ties as thoſe who knGWwing a felony receive the felon, 
not only conceal his offence, but favour and aid him, that . 
e not known, And in his (/) third inſtitute he ſaith, () Page 134. 
1 a thief, and aid and maintain him in his felony, aff". 427. | 
8 an acceſſary; by which expreſſions it ſeems to be implied, * 
That there ought to be ſome other circumſtance beſides that of 
the bare ſuffering of a perſon known to be a felon to be in one's 
to make a man an acceſſary. e 


dd. 29, However, it ſeems to be (m) eagteed, That no i 80 
ode Mall be adjudged an acceſſary to . felony for receiving 12 
to his bouſe a perſon under bail for ſuch erime, or for reliey- Glen. 10. 
ng with money or victuals a perſon ſo bailed, or in priſon; (n) = ar 
nd the reaſon given by (n) Dalton is, becauſe the felony can- Crompton 42. 
mt he concealed, nor the trial. hindered by it. And if this be mb 2 a. | 
a ſuffcient reaſon, Why may not any other receipt or relief of 2 
5 oo" the felony is not concealed, nor the trial, &c. . 
' 3; 


Gg bindered, 
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(4)26 Affe 47. hindered, come under the like rule? as it ſeems (a) agreed, 
5 "+ xg or the inſtructing him to (5) read, in order to entitle him to 


7 — 621. friends to perſuade witneſſes not to come 2 him at his 
3 *139* trial; and alſo the (4) labouring of witne 


Auer 219+ tally to prevent the trial, yet are the moſt likely means to make 


{ 


27. 
Moor 8. ( Sup. ſect. 10. 27. B. 2. c. 59. 


dad S. P. C. 4. 


———— PAGE + — oe. > 


2 


» Corone 103. That the ſending a letter to procure the deliverance of a felon, 
Summary 219. the benefit of clergy, ſhall do; and even the (c) adviſing his 


"4 es in purſuance of 
f. 28g, 290- ſuch advice. And yet the two laſt of theſe practices are cer- 

aſt. 159. tainly very highly criminal; and though they do not tend to- 

ale 621, 

10 3 Inſt. 139+ it fruitleſs and ineffectual. Alſo it ſeems to be agreed, That 
8 the ſuffering a felon to eſcape (e) without arteſting him, (f) 
9 Hale 613. or the bare concealment of a felony, though they are crimes of 
Sup. ſe. 10. a very high nature, do not make a man an acceſlary, | 


055 ern 7. Sec. 30. Alſo J take it to have been generally agreed 
O. Eig. 833. fore the ſtatute of 3 & 4 Will. & Mar. c. 9. That neh 


Yelvertoo 4, 5+ the receiving of (g) other men's goods, known to have been 
Lamb. 290, 291- ſtolen, nor the taking of one's (5) own goods again, from one 


by 


R. Abr, 68. , 
— be] that had ſtolen them, on an agreement not to proſecute hi 


z Hale 619, 620. nor the taking of any other (f) reward on ſuch an agreeme 
2 7726, did make a man an acceſſat to the felony, unleſs he alſo had 
Affixe 6g, received the thief. But gow it is enacted by that ſtatute, and by 


Aſſize 69. 
Ab, T. Corzos, 5 Ann. c. 31. f. 5. That if any perſon or perſons ſhall buy 


B. Cor. 114. or receive any goods or chattels that ſhall be 7 


"> taken or ſtolen from any other perſon, knowing the ſallle to 
It is made a be ſtolen, he or they ſhall be taken and deemed an acce 
2 « or acceſſaries to ſuch felony after the fact, and ſhall incur 


(% Som. 130 the ſame puniſhment as an acceſſary or acceſſaries to the fe- 
x Hale 619 „ Jony, after the felony committed.” And it is farther en- 


N ed by x Annæ, c. 9. That ſuch perſons may be proſe- 
Crowp, 47, 42. cuted for a miſdemeanor, before the principal ſhall be con- 


Lambard 290. victed,“ as ſhall be ſhewn more at large in the following 1 


. 2 2 PEE 8 


Se. . this chapter, ſect. 44. 


Vide Noy 90. (i) Sum. 130. 3 Inſt. 134. 138. B. 1. c. 59. ſect. 5,6, 7. Con. C 
Lambard 290, 2 And, Qu. Moor 8. and Dalton c. 108. Vice Bk. 1. c. 58. App. 8. 
For the offences in buying and receiving ſtolen goods, vide book x, ch. 58. app. 7+ \ 
(i) vide Plowd, | $242. 31. It doth not ſeem to be ſettled, (7 Wbetder the 
476. receipt of a felon who is pardoned by the king, but ſtil liabe 
Dalton e. 108: to an appeal, may not make the receiver an acceſſaty. 


4. 


Y. P. C. 47. Seft. 32. As 70 the ſecond particular, viz. Whether it be 


1 Ha e. neceſſary that a man know the felony, in order to make him 
( n)7H. 6. 42. an acceſſary by receiving the felon ; there can be no doubt but 


Ab.B. IndiQ.4. that it is neceſſary that ſuch receiver have (/) notice of * 
30. felony either expreſs or implied; and therefore it is the —— 
F. Cor, 55. 285. form of all (m) indictments and appeals () againft 1 
won after the fact, expreſsly to charge them with having ko 
22 re CC, | ; 

Summary 1s, (n) Raſtal 43« 54. 51. Co, Ent, 56. 57+ 


S228 Ses gaS = 
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| that the perſon received by them, had committed the princi- 

| felony. 1 f 
go 24 But it is hot clearly ſettled, Whether in ſome caſes 
10 implied notice of the felony be not ſufficient for this purpoſe ? 
As where a man receives a perſon attainted of felony, in the 
ſame county wherein he is attainted, in which caſe it hath been (% S. P. C. 41. 
(a) holden, That he is an acceſſary to the felony, whether he {it 
had actually notice of the attainder or not; becauſe it appears Summary = 
by matter of record in the ſame county, whereof every man is Pyer 385. 
laid to be conuſant. But to this it may be anſwered, That felony ten —= 
implies in it ſomething of wilfulneſs and baſeneſs ; ſomething Qu. 7 H. 6. 42, 
(b) felleo ani mo perpetratum; and that it would be extremely 73. 
hard, by ſuch a forced way of reaſoning, to preſume a man * 82. 
puilty of it, who probably _— entirely innocent: And to Dalton e. 1083. 
4 opinion the greater number of (c) authorities ſeem to g 

ne. | 


Si. 34. As to the third particular, viz. Where the receivers 
of a felon ſhall be excuſed in reſpect of the relation they bear to 
him, It ſeems agreed, (4) That the law hath ſuch a regard to 
that duty, love and tenderneſs, hs. a wife owes to her huſ- 
band, as not to make her an acceſſary to felony by any receipt 1 Hale 622. 
whatſoever given to her huſband, Wet if ſhe be any way —— 
ty of (e) procuring her huſband to commit it, it ſeems to ſect. 22. = 
her an acceſſary before the fact in the ſame manner as if 5- F. C. 26, 
ſhe had been ſole. Alſo it ſeems agreed, That no other rela- {6 - os 
tion belides that of a wife to her huſband, will exempt the re- dena. 1, 3s 
ceiver of a felon from being an (/) acceſlary to the felony. From © 3% ſee gs 
whence it follows, That if a maſter receive a ſervant, or a ſer- nyton e. 108; 
vant a maſter, or a brother a brother, or even a huſband a wife, See B. x. c. 1. 
they are acceſſaries in the ſame manner as if they had been mere Go Bhs I 
ltrangers to one another. 7 Dade 108. 


Crompton 42. ſect. 22, Summary 219. 4 P. C. 26. 


$2. 35. As to the fourth particular, viz. How far the fe- (4) 21 H. 7. 347 
lony mult be complete at the time of the receipt, to make the See B. Cor. 6. 
texelver an acceſſary. It ſcems to be clearly agreed, (g) That a 1. 62% 
man ſhall never be conſtrued an acceſſary to a felony, in reſpect Crompton 4 
of the receipt of an offender, who at the time of the receipt was Dalton c. 108. 
dot a felon, but afterwards becomes ſuch by matter ſubſequent ; —_— ke 
u where one receives another who has wounded (h)a perſon dan- (by $op. 6. 18, 
aul, that happens to die after ſuch receipt. For though the e. 13. 6. 19, 
ee be for ſpecial reaſons adjudged to ſome purpoſes guilty * ** | 
0 tomicide ab initio, yet he ſhall not be fo eſteemed in reſpect 
— others but himſelf; for fictions of law ſhall never be 
1 — than the reaſons which introduce them neceſ- 


88 2 Having 


— 
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HaviNG thus ſhewn who are to be eſteemed principals, and 
who acceſſaries; I am now to ſhew in what manner they are 
to be arraigned. And I ſhall endeavour to ſhew,—1. How far it is 
neceſſary that the principal be actually attainted or convicted 

5 before the acceſſary ſnall be proceeded againſt.—2. Whether 
5 ttzde acceſlary ſhall in any caſe be arraigned or tried before any 
2 principal hath appeared. —3. Whether a perſon charged as ac- 
ceſſary to more than one, may be tried before all the principals 
have appeared. — 4. Whether the principal and acceſſary may be 

both tried by the ſame inqueſt, and in what manner they are to 
be tried.-—5, In what manner the acceſſary ſhall be tried, | 
where his offence arifes in a diffcrent county from that of the 
principal, 2 h xx 

: Sec. 36. As to the firſt point, viz. How far it is nec 

* that the princes be actually attainted (a) or convicted wy 
74, and the notes the, acceſſary ſhall be proceeded againſt : It ſeems clear, That 
| 97 — be whatſoever the nature of the felony be, if the principal be in 
(5) F. Aff. 292. ſuch manner (5) acquitted of it, (c) whether at the ſuit of the 
Convent 4.2 king, or of the party, that he may plead ſuch acquittal in (4) 
; . bar of any ſubſequent proſegation for the ſame felony, the ac+ 
5. P. C. 47. 48, ceſſary ſhall not be arraigned, but ſhall be diſcharged, accord- 


—_ 23. et. ing to the rule, bi fact (e) nullum, ibi fortia nulla. 
F. Corone 222. 33 H. 6. 1. 29 Aſſise 5g, Raſtal 579. Raymond 477. F. Off. de fer 
(c) F. Cor. 277. Vide ſup. c. 23. ſect. 142. (e) 4 Coke 433. 8. F. C. 47. 


33, Seck. 37. How far the acceflary ſhall be diſcharged upon 
 , the principal's being found guilty of manſlaughter, &c, hath 
been already ſhewn, ſeQion twenty-four. 
S.. 38. It is certain that the exigent ſhall not be awarded 
na gainſt the acceſſary before the principal is attainted, as hath 
been more fully ſhewn, ch. 27. ſect. 128, &c. 
| | '* *$e#7. 39. It ſeems alſo to be clear, That where the law te- 
Us B. App. 19. quires the attainder or conviction of the principal betore the ac- 
ts) i Loop 84. ceſſary ſhall be convicted, it requires that ſuch attainder and 
— 448 conviction of the principal be on the (/) ſame ſuit, and far the 
8. P. C. 47. ſame crime, of which the acceſſary is to be convicted; forit 8 
B. Corone 19. agteed, That an attainder of the principal at the ſuit of the (s) 
Dyer Sh king no way helps the proceedings againſt the acceſſary at the 
(4) 40 AM. 25, ſuit of the party, and /e e converſo: Alſo it ſeems to be agreed, 
_ mary 221+ That the attainder of the principal of one felony is no Way ( 
42 Afſize 40. material as to the. proceedings againſt the acceſſary for ano- 
ther. Wy | 2 ; | | » 3 : | tainted, 
(i) r. Coro. 38. Sed?, 40. But where the principal is actually 
2 R. 3. 21, 22. though erroneouſly, of the ſame felony with which the * 
Summary aaa, (ry is charged, it ſeems () agreed, That ſuch attainder, # 14 
2 14. 784. it ſtands unreverſed, is as ſufficient for this purpoſe as 2 
2 .; have, been if there had been no error in it, Vet it ſees ( 


B. Cur, 165, 17 2 
8. P. C. 47. 7 H. 4. 16. 9 Coke 68. 119. () Summary 164. 207, B. Cor. 


9. Cromp. 41, 1 K. Abr. 777. 9 Coke 119, F. Mortdanceſter 46. certain, 


156. 18 E. 4+ 
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. That if the principal be attainted, and then the acceſ- 
- 8 of ? attainder of the principal, zp/o faftp re- 
= the attainder of the acceſſary; and that the heir may 
have an afize of martdanceſtor againſt the lord of the fee, having 
entered into the lands of ſuch an acceſſaty, as having eſcheated 
to him by reaſon of the attainder. . 27 hey 
$2. 41. It ſeems to have been in a great meaſure fettled () Prea, A ii, 
(e) before the ſtatute of 1 Anne, c. 9. notwithſtanding the great (2) B. App. 19, 
variety of opinions in the old books concerning this matter, IT 
That wherever the attainder of the principal was prevented by F. Corone 378. 
bis (5) death, or (c) ſtanding mute, or challenging (4) per- 2 4. 
emptorily above the number allowed him by law, or being ad- f 2 3H 
witted (e) to the benefit of clergy, or ( pardoned, whether Summary 221 


before or after his conviction, the acceſſary ſhould not be ar- — 1 2 7 , 

raigned. | | : 21 H. 7, 31. 16. 
223 Affite 40. (c) Summary 221, 2 Inſt, 284. Con, F. Cor. 58. Qu. S. P. C. 47. (d) Stat. is 
Annæ, c. 9s . S. p. © 47. F. Corone 51. 3 H. 7. 12. (e) . Elia. 541. 4 Coke 43» 44. . 
$ummary 221, 3 Inſt, 114. 139. 3 H. 7. 1. e. Car. 66, 507. Cromp. 43» 44. 2 Raymoad 
477. F. Corone 145. 176. 193. 252+ 376. 450. B. Cor. 18. 70, 71. 83. 101. 132. 138. 18 Afize 
1j. 26Afize27, 5 Afﬀizes, 7 H. 4 16. B. Clergy 15. Con. F. Cor, 58. 33+ 270. 466. 
Gompton 42, 10 Hl. 4. 15, B. Corone 138. Qu, 3 H. 7. 12. S. P. C. 47. H. Sum- 
nary 221, F. N. B. 115. C. Elis. ik F. Corone 53. F. Conſpi. 4, 31 H. 6. 1. B. 


Corone 18. 4 Coke 43. 44. 3 Inſt. 139, Cromp. 44. 1 H. 7. 12. 7H. 4. 16. aymond 477. 
. Cromp, & S, P, C. * Con, F. Corone 151.260. Bj Corone 70. 3 Aﬀize 14 Vide 


Dyer 88, w * 


$7. 42. But it ſeems to have been generally agreed, (g) (c) C. Elis. 
That after the principal is actually attainted, whether after a 54%, ax 
conviction by verdict, or by (Y) outlawry, &c. his death or par- Summary 221, 


don, Kc. ſubſequent, will no way avail the acceſſary, _ ond 477. 

| | Con. F. Cor. 4 50. 
(b) 4 Coke 43. Dyer 120. F. Cor. 58. 93. 40 Aſſiae 8. 43 E. 3. 17. 3 H. 7. 1. 9 H, $ 
bg. B. Corone 16, 5, B. Mainpriſe 38. Con, as to Abjuration, 7 H. 4. 16. 
18. | 0 n 6 


de. 43. And it is enacted by the faid ſtatute of 1 Anne, 
{eſ.2.c, 9. par. 1. ** That it any principal offender ſhall be con- 
+ yicted of any felony, or ſhall ſtand mute, or ſhall peremp- 
© totily challenge above the number of twenty perſons, return- 
* edto ſerve on the jury, it ſhall and may be lawful to proceed 
* 2gainſt any acceſſary either before or after the fact, in the 
* lame manner as if ſuch principal felon had been attainted 
thereof, notwithſtanding any ſuch principal felon ſhall be 
* Unitted to the benefit of his clergy, pardoned, or otherwiſe 
* delivered before his attainder; and ſuch acceſſary ſhall ſuffer 
* the ſame puniſhment, if he or ſhe ſhall be convicted, or ſhall 
ſtand mute, or peremptorily challenge above the number of 
* twenty perſons returned to ſerve on the Jury, as he or ſhe 

* ſhould have ſuffered if the principal had been attainted.“ 
&*, 44. And it is recited by the ſame ſtatute, par. 2. That 
be buyers and receivers of ſtolen goods had oftentimes con- 
hel away and concealed the principal felons, ſo that they 
; Gg 3 % 
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could not be convicted of ſuch principal felony, and thereby 
ſuch buyers and receivers had eſcaped all manner of puniſh. 
ment, which had greatly encouraged the buying and receiving 
of ſuch ſtolen goods, and thereupon it is enacted, „ That it 
„ ſhall and may be lawful to proſecute and puniſh every ſuch 
„ perſon or perſons buying or receiving any ſtolen goods, 
© knowing the ſame to be Sal as for a miſdemeanor, to be 
„ puniſhed by fine and impriſonment, although the principal 
© felon be not convicted before of the ſaid felony, which ſhall 
<< exempt the offender from being puniſhed as acceſlary, if the 

Se principal ſhall be afterwards convicted.“ 
By 4 Geo. 1. + It is alſo provided by 5 Ann. c. 31, f. 6. “ That if ay 
c. 17. receivers of ſuch principal felon cannot be taken ſo as to be proſecuted and 
8 * convicted, it ſhall and may be lawful to proſecute and pugiſh 
For fourteen every ſuch perſon and perſons, buying or receiving any 
J. Vide goods ſtolen, by any ſuch principal felon, knowing the ſame 
. Bk. 3-c. 58. 6 to be. ſtolen, as for a miſdemeanor, to be puniſhed by fine 
Opp-7% 44 and impriſonment, or other ſuch corporal puniſhment as the 
* court ſhall think fit to inflict, although the principal felog 
* be not before convict of the ſaid felony, which ſhall exempt 
[| e the offender from being puniſhed as acceſſary, if ſuch prin- 
| | 6“ cipal felon ſhall be afterwards taken and convicted,” 
. w* 


Upon theſe ſtatutes it has been decided, that it is in the election of the proſecutor to | 

either immediately for the miſdemeanor, or for the felony when the principal is takes. 

Raymond 1370. and in the firſt caſe it is not neceſſary to aver, that he could apt be taken, 8 
264-—But Mr, Juſtice Foſler denies this caſe, if taken in its full extent, to be law; and \contends, 
that where the principal is amenable, the proſecutor hath no opticn, but muſt proceed apainf the te- 
ceiver for the felony, Foſter 374. And in the caſe of the King v. Wilkes, at Warwick alſzes, a 
Caſe was reſerved. on an indictment againſt a receiver for the miſdemeanor z and the court beld tbe 
andifiment good, as reaſonab,e evidence was given that the principal could not be taken and preſecutedy 


< 


ſo as to be convicted. MS, 


lo) vide UE. 12. + And it is enacted by 22 Geo. 3. c. 58. „ That in all 

7. 23% feel. 2. gs cafes whatſoever, where any goods or chattels (except lea, 

« iron, copper, braſs, bell- metal and folder (2) ſþall have 

& been feloniouſly taken and ſtolen, whether the offence (hall 

& amount to grand larceny or ſome greater offence, or to ei 

et Jarceny only (except where the felon ſhall have been already 

& convicted of grand larceny, or ſome greater offence), et! 

c perſon who ſhall knowingly buy or receive any ſuch gooos 

cc and chattels, may be proſecuted for a miſdemeanor, an 

cc ſhall be puniſhed by fine, impriſonment, or whipping, #5 the 

15 — princi- 46 court of quatter ſeſſions, or any other court ſhall think ft to 

In evidence & inflict; although the principal felon or felons be not dive 

againſt the re- 6 convicted of the ſaid felony, and whether he, ſhe, or they i 

_ — « or are amenable to juſtice or not (3).— And in caſes _ 

by all the jug es © the felony actually committed ſhall amount to grand larceny 

y judg y * perſons 

in the caſe of © or to ſome greater offence; and where the perſon of fel " 
Rex v. Haſlam, ac actually committing ſuch felony ſhall not be before com" 


26 geg. e ed, ſuch offender or offenders ſhall be exempted n puniſaed 
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« puniſhed as acceſſary or acceſſaries if ſuch principal felon or For the au- 
« felons ſhall be afterwards convicted. Provided, wh 6. that thority given to 


« this act ſhall not repeal any former law againſt this offence, — 
, 


« zud that offenders puniſhed under this act ſhall be exempted c. by the ſub- 
« from puniſhment under any other ad for the like offence,” ſequent clauſes 
of this act, vide 
Bk, 1. p. 236. ſe, I2, 13, &c, x 


94. 45. As to the ſecond point, viz. Whether the acceſ- () B. cor, xx, 
ſary ſhall in any caſe be arraigned or tried before any princi- 20. 118. 


hath appeared: Notwithſtanding the numerous (a) autho- 0g. 374- 
— in the old books, that an acceſſary ſhall not be compelled n 139. 


to anſwer before the principal have appeared and anſwered, I 142, 143. 
take the contrary opinion toſbe in a great meaſure (6) ſettled at 15 Reſp, 35» 
this day. And yet it ſeems to have been always agreed, (c) That F, Cor, 33. $2. 


his plea cannot be tried before ſuch appearance or attainder, 90. 135, 136. 


(4) unleſs he deſires it himſelf; in which caſe it is agreed, That 7. or 


he may be tried without the principal, according to the rule 44 E. 3. 38. 


that guilibet pateſt renunciare juri pro ſe introdudto, A E. 4. 4b. 

3. 
44 E. 3 7. 25 E. 3. 44. 40 Aſſize 805. B. Appeal 9. 189. 2 R. 3. a1. B. Maisprlle 88. 
5. P. C. 46. Tis ſaid that the law was fo anciently, but that it is now changed. Yet Dalton, ch. 
1c8. ſeems to be for the old opinion, (&) Summary 222. 9 H. 4. 3. F. Corone 77. B. Ap- 


pen 28, S. P. C. 46. (c) Summary 222. 2 623, „ Hale 223. 224. B. Appeal 28. 9 H. 
+4 F. Corone 77, S. P. C. 46. 1 And. 10. 
8. F. C. 


F. Corone 12, 124. 463, Summary 222. 
46, : | 
deck. 46. As to the third point, viz. Whether a perſon 
charged as acceſſary to more than one principal, may be tried 
before all of them have appeared: It ſeems to be holden by Sir 
() Matthew Hale, agreeably to what ſeems to be the ſtronger () gm. 233. 
(/) opinion in Plowden, That if a man be indicted as acceſſary 1 Hale 624. 
to more than one, and one of the principals appear and be con- V Plow. 98,99. 
vie, The court may, if they pleaſe, try the acceſſary, as be- 
ing acceſlary to ſuch principal, and alſo condemn him, if the 
iſſue be found againſt him; and if it be found for him, may 
aherwards arraign and try him as acceſſary to the other when 
they ſhall appear. But the contrary opinion is certainly ſup- f 
ported by great (g) authorities, neither do I find any inſtance in 7208. P. e. 46 
e books wherein the court hath actually proceeded to the Sethe Aut 4 
trial of an acceſlary in ſuch a caſe before all the principals have cited to ſeQon 
either appeared, or been attainted: And (5) unleſs there be 7½. _. 
ſome very particular circumſtances in the caſe, it cannot be > i ls 22. 
doubted but that it will be a weighty motive to induce the court 7 H. 4. 36- 
in diſcretion to reſpite the trial of an acceſſary, to ſhew that 55's 197+ 
lome of thoſe to whom he is charged as an acceſlary, are nei- 1 * ” oo 
. 3%. 
ther attainted, nor have appeared ; for it muſt be owned, That 
it is a ſtrong objection againſt the trying him immediately, as 
cceſſary to thoſe who do appear, that thereby the country may 
be ſubjeQ to the trouble of attending two trials where one might 
do a3 well; and the perſon tried may be ſubject to the hardſhip 
684 and 
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and hazard of two trials for his life; which is contrary to the, 


456. 


* 


general courſe, of the law (as ſhall be more fully ſhewn under 
the chapter concerning the plea of auterfoits acquit); whereas if 
the trial ſhould be deferred till all the principals be attainted or 
appear, he, would be tried but once. () Bat if there be ſeveral 


62 J. P. e. 46, 


Foſter 361. principals, and a perſon be charged as acceſſary to one of them. 
x only, it ſeems clear, That it is no objection againſt his being 
tried as acceſſary to ſuch a principal, that the others have not 
yet appeared, nor are attainted, nen 1 

= E 11 le WORT? Fe if 
Sef?. 47. As to the fourth point, viz. Whether the principal 
Y Sum. 222, and acceffary may be both tried by the fame inqueſt, and ja 
1 Hale 624 what manner they are to be tried. It ſeems (6) to be ſettled at 
— eos this day, That if the principal andy acceſſary appear together, 
2 Inſt, 184. and the principal plead the general iſſue, the acceſſary ſhall; 
— Sans“ be put to plead alſo; and that if he lik wiſe plead the general 
7. Woo jſſue, both may be tried by (c) one inqueſt; but that the 
8. P. C 46. principal muſt be (4) firſt convicted; and that the jury ſhalk 


Raſtal 50. 5332, be charged, that if they find the p neipal not guilty, they ſhall 
| 8 * guy, tne) 


find the atceſſary not guiliy. But it ſeems agreed, That if the 
principal ple:d a plea in bar, or to the writ, the acceſſaty ſhall 
208 ven. 4 NR (0) bedrivenito anſwet till ſuch plea be determined (4). 
44 E. 3. 7. F. Corone 82,,90, 135. 216, Wee: "Treſpaſs 199. 40 E. 3. 42. 26 E. 3. 4 
40 Aſſize 25, 44 E. 3 8. B. Appeal 9. « Corone 11. 118. F. Mainpriſe 58, 2 R. 3. 21 la 
all which books it ſeems to de holden, that the acceſſary is not compellable to anſwer till all the 
principals be conviq. * {c See the books cited to letter b. Con, F. Cor, 10. 77, 82, g6H. 4. 3. 
7 H. 4. 36. Dyer 120. S.P.C. 46. (4) Summary 222. F. Corone 10. Rafial 30, 51, 52. 54. 
9 Coke 117. (e) B. Petemp. 42. 2 Ius. 184, S. P. C. 46. Foſter 360 to 368. ö 


54. 

F. Exigent 4. 
F. Mainpriſe 3. 
Con. Bract. 143, 


(4) Where tbe principal and acceſſary are tried by the ſame inqueſt, the zcceſſary may enter into 
the full defence of the prine;pal, and avail himſelf of every matter of fact and of every point of 
law tendipg to bit acquitral z and when the acceffary is tried after the consiction of the principal, | 
if k ſhall come out in evidence that the offence of which the principal was convicted did get amovat 
to felony in im, or nat to that {pecies of felony with which he was charged; or if it ſhall Tapitefi- 
ly appear in point of fact that he was innocent, the acceſſary ought to be acquitted, M*Dane!'s 
Caſe. Fofter 121, 10 State Trials 417. Foſter's. Third Diſcourſe 365, and Smith's Caſe, C. B. 
1784. p. 69—t'is alſo /aid, that the, production of the record of conviction of the principal 1s lufe, 
ficient to put the cceſſary upon his defence, Foſter 363. But it ſeems that ſome additional evidence 
is neceſſary for that purpoſe, in orCer to apply and connect it with the caſe of a priſoner indifted 8s 
accefſary z ſor a bare unqualified record can only be evidence againſt thoſe who are parties to it, 0.B, 


2784+ p. 474+ Foſter 365, | 

geg. 48. As to the fifth point, viz. In what manner the ac- 
ceſſaty fhall be tried, where his offence ariſes in a different 
county from that of the principal: It ſeems to have been (/ 
agreed anciently, 'T hat by the common Jaw, if a town extended 


(f) 44 Afſſizer6. 
43 E. 3. 7. 21. 


34 
. Cr. 93. 


B. Cor 125. : : n | 
45 Afſize 5 into more than one county, and a felony were committed in 
B. App. 80. that part of it which lay in one county, and there were accel- 


But S. P. C. 63, 
this cae eis 
to be cited with 
ſome doubt. 


ſaries in that part of it which lay in another county, an appeal 
may be brought againſt the acceſſaries as well as the principals, 
in that county in which the principal felony was committed; 
and where the counties were at a diſtance, it ſeems that it * 


rr, 


a 8 2 2 28 
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he probably argued, (a) That an appeal might be brought in ( f. 7. 18. 


. ner againſt all in the county wherein the principal See B. x. e. 
— is becauſe in an appeal the trial may be Hoe, pr? and 

by a jury returned from each county, But where one of the — 392 
counties: cannot join with any other in taking an inqueſt; as 2 Coke 2. 

that of London, &c. it (5) hath been adjudged, That an appeal B. C: Cor: 9 
2gzinſt the acceſſary could not be brought in either. Alſo, B. Appeal — 
becauſe there can be no (c) joinder of counties for the finding 45 Aſize g. and 


of an inditmeat, it ſeems to have been very (d) doubtful at the — p os 


common law, where the offence of the acceſlary aroſe in a 1ns, P. C. S 


diferent county from that of the principal, whether it could be there is an ons 
indicted at all; becauſe the county in which it aroſe could not 4 
take conuſance of the principal felony ariſing in another county, ſhall be ſeveral 


; could nag find that of the acceſſary,  : '-appealz in the 
without which. they ay TR ©. : ſeveral counties; 
But'now one appeal is ſufficient, in the caſe of murder, by force of à and 3 Ed. 6, 24, ſet forth more 
at lage in the next ſection. Summary 188, Qu. 44 Aſſiae 16. 43 E. 3. 17. 21. 34. (6) Dyer 
48, 30, 40. 7 Co. 2. () Finch 4124B, 1. c. 31. ſec. 13. (4) Keilw, 67. The. acceſſary in ſuch 
caſe is ſaid to be indictable in the coynty in which the principal felony was committed. But in the 
year book of 9 E. 4. 48. 1. abridged F. Cor. 33. and B. Indi. 52, the acceſſary was indicted 
in the county in which be was acceſſaryy and the court wrote fo the juſtices of the county where- 
ig the principal felony was committed, to certify whether the principal were indicted before them, 
And in S. P. C. 90. this caſe is holden to be law, See alſo 3 Inft, 49. 135. but in 8. P. C. 63. 


itis ſaid, That there was no remedy at common law againft the acceſſacy where his offence was 
ia a difterent county from that of the principal, and 1 Hale 623. n 


de. 49. But theſe matters are fully Weared by the ſtatute Vide Rex v. 
ol 2and 3 Edw. 6. c. 24, by which it is enacted, par. 3. That — | 
* an appeal of murder may be ſued in the ſame county where 466. 494. 

« the party feloniouſly ſtricken or poiſoned ſhall die, as well | 
“ 2gainſt the principals as acceſſaries, in whatſoever county 
or place the acceſſaries ſhall be guilty ; and the juſtices be- 
* fore whom any ſuch appeal ſhall be commenced, ſued and 
* taken, within the year and day after ſuch murder and man- 
* [laughter committed and done, ſhall proceed againſt ſuch ac- 
cellaties in the ſame county where ſuch appeal ſhould be 
* ſotaken, in like manner and form, as if the ſame offence. 
* of acceſſaries had been committed in the ſame county where 
* ſuch appeal ſhall be ſo taken, as well concerning the trial by 
* the jurors, or twelve men of ſuch county where ſuch ap- 


F — ſhall be taken upon the plea of not guilty, as other- 
« W e. - , 


84. 50. And it is farther enacted, par. 4. That where 
% murder or felony ſhall be hereafter committed and done 
Acne county, and another perſon, or more, ſhall be acceſ- 
ay or acceſlaries in any manner of wiſe, to any ſuch mur- 
ber or felony in any other county, that an indictment found 
15 taken againſt ſuch acceſſary or acceſſaries upon the cir+ 
umſtances of ſuch matter before the juſtices of peace, or 
ther juſtices or commiſſioners, to enquire of felonies in the 
county where ſuch offences of acceſſary or acceſſaries in any 
„manner 


— BD £ pm - — - 
7 „ — 225 — 2 MP — 1 = — Bur = 
= 2 OW : = — 2 3 
— — 2 2 1 
* —— — —— — . SOS 
1 = - — — — _ - = 
— rr — 


or THE ARRAIGNMENT or ru: Bl. 2. 
© manner of wiſe ſhall be committed or done, ſhall be as 
<< and effectual in the law, as if the ſaid principal offence had 
been committed or done in the ſame county where the ſame 
s indictment againſt ſuch acceſſary ſhall be found: And that 
the juſtices ——— of oyer and terminer, or two of 
them, of or in any ſuch county where the offence of any 
** ſuch acceſfary ſhall be Hereafter committed and done, upon 
“ ſuit to them made, ſhall write to the cſtes rotulorum, or 
„ keepers of the records, where ſuch principal ſhall be at- 
«« tainted or conviR, to certify them whether ſuch principal be 
<< attainted, convicted or otherwife diſcharged of ſuch princi. 
50 pal felony; who, upon ſuch writing to them, or any of them, 
% directed, ſhall make ſufficient Fertificate in writing, under 
<< their ſeal or ſeals, to the ſaid juſtices, whether ſuch principal 
& be attainted, convicted or otherwiſe diſcharged, or not: And 
« after they that ſo ſhall have the cuſtody of ſuch records, do 
« certify that ſuch principal is abtainted, convicted, or other- 
« wiſe diſcharged of ſuch offence by the law ; that then the 
& juſtices of goal-delivery, or of oyer and terminer, or other 
& thereto authoriſed, ſhall proceed upon every ſuch acceſlary, 
„ in the county where ſuch acceſſary or acceſlaries became ac- 
« ceſſary, in ſuch manned and form, as if both the ſaid principal 
« offence and accefiry had been committed and done in the 
« ſame county where the offence of acceſſary was, or ſhall be 
« committed or done: And that every ſuch acceſſary ſhall 
„ anſwer upon his arraignment, and receive ſuch trial, judg- 
<« ment, order and execution, and ſuffer ſuch forfeitures, pains 
« and penalties, as is uſed in other caſes of felony; any law 
5 or cuſtom to the contrary before uſed in any wiſe notwith- 
4 ſtanding,” | 


In the conſtruction of this ſtatute, the following points ſeem 
moſt remarkable, viz. 


ke Sec. 51. Firſt, An indictment againſt an acceſſary, in put- 

$ Coke 118, 5 ; : 
Vide ſup. c. 25. ſuance of this ſtatute, in the county wherein he was accellary, 
— ought expreſsly to recite that the principal did the felony in the 
other county, and not barely that he was indicted for it; for 
that is only an argument, and no direct affirmation that he 


did it. ; 
| Seer. 52. Secondly, The court of (a) king's bench, in te. 
: a lation . perſon, there indicted as an 4 ary in the count 


— — wherein the ſaid court —— — to a —— wy 

— „county; and the lord (5) high ſteward, in relation to 4 P 
— "oj 2 to bd tried before the lords on an indictment againſt — 
under letter (4). as acceſſary in one county to a felony in another, are 1. 
0 3 aft. 49. the purview of the ſaid ſtatute; not only becauſe it is 3 if 
35% © miiedial law, and made to ſupply a very miſchievous d 


the common law, which oftentimes neceſſarily oecalione] 


| naturally be included in the very words of a 
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failure of juſtice,.and therefore ought to have a beneficial con- 
{ruion z but alſo becauſe the court of king's bench being the (s) Vide fo 
(a) ſypreme court of oyer and terminer, and | ara may c. 3. ſect. = 
tute which gives 
ſuch juſtices any new power; or if it be not thought to be 
{:ialy within the words, it is at leaſt within the meaning of 
them, which otherwiſe would give a higher privilege to an in- 
ſetior court than to a ſuperior ; And the like in effect may be ſaid 3) + 168; 
in thecaſe of the lord (6) ſteward, who by the words of his com- 319% 16. 
miſſion, as well as the nature of the thing, ſeems to be a juſtice | 
of oyer and terminer, and within the very words of the ſtatute, 
or at leaſt within the meaning. To which may be added, that 
theſe words in the latter of the ſtatute, ** That then the 
e juſtices of 2 of oyer and terminer, or other 
« there authorized, ſhall proceed againſt ſuch acceſſaries, &c. 
ſcem plainly to imply, That ſuch other ſo authoriſed may alſo 
ſend for a certificate of the record relating to the principal; for 
nothing can be more natural than to expound one part of the 
ſtatute by another. As to the objection, That the words of the 
ſtatute are, that the ſaid juſtices, ** or two of them,” ſhall write 
to the cuſlos rotulorum, &c. and therefore the lord ſteward 
cannot do it, becauſe he is but ongz it may be (c) anſwered, (c) 3 Ing. 236. 
That thoſe words are to be thus conſtrued, That where there 
ue two or more ſuch juſtices, they muſt write, &c. but not 
where there is but one, | 
Sell. 53. Thirdly, Not only the juſtices of the king's bench, (4) Dyer 253, 
the pleas de fore whom are properly ſtyled (d) placita coram rege, 13 Coke an, 
and not coram juſliciariis, but any other juſtices, writing for a But Sir Edw. 
certificate in purſuance of the ſtatute, ought to do it by writ in o_ in 
the king's name, and not by a precept in their own names, and bo. N 
under their own ſeals, and the reaſon given by Dyer is becauſe make it neceſ- 
u u a writing from juſtices to juſtices, ; 2 
bench oaly to write in the king's name. 
dell. 54. Fourthly, Where ſome of thoſe ſuppoſed to have 
deen acceſſaries to a felony in a different county, are proceeded 
againſt in the king's bench, in purſuance of the ſtatute, if there 
be a likelihood that others will be in the ſame manner proceeded | 
2painſt in another court, it ſeems moſt adviſable (e) to ſend (*) 3 lat 49, 
for the record relating to the principal by a ſpecial writ formed . 
upon the matter according to the words of the ſtatute, and not 
certisrari, becauſe that would wholly (F) remove the record / vide ſups 
from the court below into the court of king's bench, which < 27. ſe@. 62 
might cauſe a doubt, whether either the court below, or that of — . 
king's bench could certify ,it upon a ſubſequent writz for as to 
the court below, it might be objected, That being no longer a 
record of that court, it cannot be certified by itz and as to the 
king's bench, it might be objeQed, That the principal was — 
| er 
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ther attainted nor convicted there: Whereas the words of the 
ſtatute are, That the juſtices ſhall write to the keepers of the 
„records where ſuch principal ſhall be attainted or convid- 
ed.“ But theſe doubts are avoided by (a) directing a ſpecial 
writ to the-court below, on which a ſpecial certificate ſhall he 
made in purſuance of the ſtatute, and the record ſhall ſtill remain 
below, and conſequently. may be certified from thence on a 
ſubſequent writ. | | 
1 And for preventing any failure of juſtice, and taking away 
all doubts touching the trial of murders, it is enacted by 
2 Geo. 2. c. 21. That where any perſon ſhall be feloniouſly 
** ſtricken or poiſoned upon the ſea, or at any place out of Eng- 
« land, and ſhall die of the ſame within England; or ſhall be ſo 
&© ſtricken or poiſoned within England, and die- of the ſame 
upon the ſea or out of England, an indiament by the jurors 
“ of the county in which ſuch death, ſtroke, or poiſoning ſhall 
<« reſpeQively happen, whether foùnd before the coroner, or 
© before juſtices of the peace, or other juſtices or commiſ- 
“ ſioners who have authority to enquire of murders, ſhall be 


good as well againſt the principal as the acceſſary; and 


* the gaol-delivery and yer and terminer for the county, and 
% alſo any  fuperior court, into which the indictment ſhall be 
„ removed by certiorari, may proceed therein in all points, as 
if the fact had beewswholly committed in the ſaid county, 
And the offenders ſhall be entitled to all and the (ame ad- 
vantages, &c. except challenges for the hundred,” 


CHAPTER THE THIRTIETH. 
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AVING ſhewn in what manner a priſoner is to be at- 
raigned, | am in the next place to examine in what man» 

ner he is to be dealt with afterwards; and to that end ſhall en- 
deavour to ſhew what is to be done with him. Upon bis 
ſtanding mute. Upon his confeſſion ; and, Upon his pleading, 


And firſt as to the priſoner's ſtanding mute, I ſhall conſider, 


1. Where he ſhall be ſaid to ſtand mute.—2. How it ſhall be 


tried whether he do ſo of malice, or by the act of God.—3- 
W hat ſhall be done where one is found to ſtand mute by the 
act of God.— 4. Where he who ſtands mute [hall be awarded 
to the ſame execution, as if he had not ſtood mute, and * 
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u be adjudged to his penance.—5. What is the nature 
12 3 What he ſhall forfeit, and to whom. 
- Whether the proſecutor of an indictment or appeal of larceny 


be entitled to a reſtitution of the goods ſtolen, upon the defends - 


ant's ſtanding mute.—8. Where one that ſtands mute ſhall have 
the benefit of clergy. 


07, 1. As to the firſt point, viz. In what caſes a man ſhall 
be ſaid to ſtand mute: I take it to be agreed, That he who 


anſwers impertinently, or ineffectually, or refuſes to put him- a 


ſelf upon his trial in ſuch manner as the law directs, may as 
properly be ſaid to ſtand mute as he who makes no anſwer at 
all; as where a man (a) refuſes to plead a plea in chief, or the 

neral iſſue, but inſiſts on ſome frivolous defence, or even to 
plead a good (b) dilatory plea, and refuſes to plead over to the 
felony, in which caſe afterſuch a plea is found againſt him, he 
ſhall not (c) be admitted to plead in chief, but ſhall be adjudged 
to his penance in the ſame manner as if he had made no plea 
at all, And ſo ſhall he be who pleads a good plea in chief, or 
the general iſſue, but (4) refuſeth to put himſelf upon the in- 
queſt (that is, to be tried by God and his country if a com- 
moner, or by God and his (e) peers, if a lord), or to wage 
battle where ſuch trial is () allowed. 


8 E. 4. 3. (e) Kelynge 57. (/) See Poſt e. 44. 


Selz. 2. It ſeems to be holden in the (g) ſecond Inſtitute, 
and alſo in the latter part of Sir Matthew Hale's pleas of the 
(b)crown, That if a priſoner on his trial peremptorily challenge 
above the number allowed him by law, he ſhall not be dealt with 
u one that ſtands mute, but ſhall be hanged : But this very 
point is made a ure in another (i) part of Hale's pleas of the 
crown, and alſo in (4) Kelynge; and the contrary is holden in the 
third (/) Inſtitute : Neither does it ſeem eaſy to aſſign a reaſon 
why he who challenges more jurors than he ought, ſhall, in re- 
ſhect of an implied refuſal of a legal trial, be thought worthy 
of a greater puniſhment: than he who obſtinately, directly, and 
expreſsly refuſes it. To which may be added, That there ſeems 
to de but one (in) ſull authority in the old books for the main- 
tenance of this opinion, whereas there is a great (n) number of 
the other fide, 


(a) Dyer 49» - 


247, 
— 38 
um 226. 

8. "7 
5) Keile. 70. 
ide B. Cor, 22. 

ſ e Keilw, 0. 

d) B. Pain 2. 

14, 15. 

8. 2. GG 150» 

B, Appeal 3. 

2 inſt, 17 

Summary 226, 

F, Corane 27. 


30. 359» 


4 E. 4. It, 
7 E. 4. 29. 
14 E. 4. To 
* 227. 


Cor. 149. 
S. P. C. 2 


(z) 2 Inſt. 198, 
(Sum. 259. 
(i) Sum. 226. 
95 Kelynge 36. 
) 3 Inſt. 227. 
(m) 3 H. 7. 12, 


F. Corone 56, 


B. Corope 136. 
B. Pain 5. 

And note, there 
is no other au- 
thority cited for 
this opinion by 
Coke, Hale, or 
Kelynge. 

2 Inſt. 178. 
Summary 259. 
Kelygne 36. 
(n) F. Cor. 3 9. 
3 H. 7.12, Abr. 


F. Cor, 51,” B. Clergy 27. And note that this caſe is the mbre remarkable, becauſe of the 
lame year with the former, and ſubſequent to it. Vide Kelynge 36. 3 H. 7. 2. 5. The like is ſaid (© 
be adjudged by all the juſtices but Keble ; and this caſe is, abridged. B. Appeal 82, B. Pain 4. 


2 Hale 416, 


A priſoner thus perverſely and obflinately offending is, in bigh treaſon, ipſo fas, attainted. 
3 ale 268. 4 Comm, 348. And in ſelony the challenge ſhall be over-ruled, 2 Hale 376. Vide 


uin, (ec, 7. koies, 


$A, 3. But it is clear, (e) That he who demurs in law to (e) Ses the next 
un indictment or appeal, ſhall not be eſteemed to ſtand mute, <bapter, ſe, 5, 


nor 
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nor be dealt with as ſuch, as having refuſed a trial by his coun. 
try, for he puts himſelf upon a trial by the court, which is the 
| proper trial of a matter in law. 3 | 
#)S.P.C. 150,  Seft. 4. Alſo it ſeems clear, That after a man hath (4) 
me point ad- confeſſed himſelf guilty, or pleaded, and put himſelf upon his 
Ts 3. 3. (6) country, he ſhall not afterwards be demeaſned as one that 
which is abridge ſtands mute, in reſpe& of his ſubſequent ſilence : But the ju 
- B. 1 ſhall be charged, and the trial ſhall proceed, and the like judge 
books it is inci. ment ſhall be given as in common caſes. 


dentally bolden, That where a man does not confeſs, but pleads not guilty, and after lands mute 
he Hall be pat | 


to his penance. (5) Kelynge 36, 37. Summary 285, 226. 2 Hale 316, 16 b. 
4.33 Ab. B. Penance g. B. Corone, 51. Con. 8 H. 4. 3. for which ſee the note next above, 
© Sum. 225- CSef?. 5. As to the ſecond Lola viz. In what caſes, and in 
— 93% 3, what manner it ſhall be tried, whether one who ſtands mye 
+194" wh do ſo of malice, or of the act of God: It ſeems agreed, ( 
F. Corone 71. That where a priſoner wholly ſtands mute without making any 
— FO > anſwer at all, the court ſhall take an inqueſt of office by the 
8 — oath of any (4) twelve perſons that (e) happen to be preſent, 
O Rat, Ent. whether he do ſo of malice, or by the act of God. But (f) 
„. 4. 2.2, After an iſſue hath been joined, if the priſoner ſtand mute, when 
E Coxone 21. the jury are in court, if there be any need for ſuch inquiry, it 
5 ſhall be made by them, and not by an inqueſt of office, 


the authority of 8 H. 4. 3. for which W the notes to the precedent ſect ion. 


(2) Sum. 226, Sect. 6, Where (g) a man anſwers, but not effeQually, it 
. ſeems needleſs to make any inquiry whether his refuſal be owing 
2 Hale to his malice or not, becauſe it is apparent, 

e 317+ 


Seft, 7, As to the third point, viz. What ſhall be done 
EY where one is found to ſtand mute by the act of God: It is 
(5)S.P.C. 150. agreed, (h) That in ſuch a caſe, the judges of the court (who 
a loft. 277 are always to be of counſel with the priſoner, to ſee that he 
— 226. have law and juſtice) ſhall not only cauſe the felony to de en- 
quired of, but alſo whether the priſoner be the ſame perſon, 
and all other matters which he might bave pleaded in his de- 
fence, And ſuch inquiry ſhall be made, as I ſuppoſe, not by 
an inqueſt of office, but by a jury returned by the ſheriff in the 
ſame manner as if the defendant had actually pleaded; ſot 
ſince it is no way his fault that he did not ſo plead, there is 9 
reaſon why his trial ſhould be in a more looſe and ſumma!) 
manner, or any way leſs regular or ſolemn, than if he had. 
To which may be added, That Sir Matthew Hale faith 
4% Sem. 225. 4 (i) That the felony ſhall be enquired of, &c. in the fame 
« manner as if the priſoner had pleaded not guilty ; from 
which words it ſeems plain, That in his opinion the 1nquif) 
ought to be by an inqueſt returned by the ſheriff as in the A 
trials at the miſe of the parties, becauſe if the defendant b 
pleaded, it muſt certainly have been To, And therefore i — 
1 ( e eee e eee eee 


* — , 
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reaſonable, that where. Sir William Staundforde (a) having () S. P. c. rgo, 
ſpoken of ſuch inquiry, adds immediately, That it is but an in- 
. queſt of office, ought to be underſtood, not of the inquiry of the 
felony, whereof he had laſt ſpoken, but of the inquiry whether 
the priſoner ſtood mute of malice, or by the act of God, where- () f. Cor. 


25s 


- of he had ſpoken in the ſentence next before. And J the rather 20 30. 


incline to think that this is his meaning, becauſe the (4) books 5 Hf. 4. 2: 


. + 4 1 . H le 
cited by him, to this point, relate to this inquiry only. | Cy 
O14 Bailey ſeflion 1778, (No. 32.) Francis Mercier, on his arraignment for murder, ficd mt 


ation of God. —Tbe jury found that he ſtood mute ( fraudulently, wilfully and obRinately, an 


not by the providence of God.“ The judge immediately paſſed ſentence, and he was executed, Vi | 


The ſheriff was directed to return a jury to inquire whether it was “ through ob gingen ar the Ike 
12 Geo, 3. c. 20+ Iafra ſection 25, 2 


As to the fourth point, viz, In what. caſes he that ſtands mute 
ſhall be awarded to the ſame, execution as if he had not ſtood 
mute, and where he ſhall Fe aJudged to his penance, I ſhall 
conſider, 1. What ſhall be done to him who ſtands mute after 
an attainder. 2. What to a perſon arraigned for high treaſon. 
3. What to one arraigned for petit larceny. 4. What to one 
arraigned for a felony by ſtatute, 5. What to one arraigned 
upon an appeal, 6, What to one indicted of a capital felony, 
petit treaſon, ; 


elynge 36. 
P. C. 150, 


ut to the ſame kind of execution, if any, that would have been _ the cauſe of 
awarded, if he had not ſtood mute, Yet there ſeems to be abjoration or any 
this difference, That where one who hath always continued in other attainder 


priſon, after an attainder by verdi or confeſſion, ſtands mute to — 
ite demand why execution ſhould not go, it ſhall be awarded is infinuates as 


(ij againſt him, without any inquiry whether he ſtand mute by *2 other attain= 


malice, or otherwiſe, or whether he be the ſame perſon who is —_— 
attainted or not; becauſe it ſufficiently appears that he is Ab. F. Cor, 


the fame perſon, and that is ſufficient to juſtify an award of exe- 29; * 
Eution againſt him, where nothing appears to the contrary. F. Cor. 99, one 
But if a perſon ſo attainted, be retaken after an eſcape z or if whohad abjured 


one be taken after an — or abjuration, and ſtand mute to ing mute, 


the demand, why execution ſhould not go againſt him? It ſhall = — 
inquired, whether he ſtand mute of malice, or of the act of anged. 

God; and if it be found of malice, it ſeems that execution ſhall (9% 4 85180 
awarded without any farther inquiry: (e) But if it be found 26. n 

o be of the act of God, it ſeems, That it ought to be alſo in- F. Corone 36. 


Corone 186. 


(+) $. P. C. 150, 10 E. 4. 19. 26. F. Cor. 36. 5 Corone 155. 


quired, 


« 
| — _— 
— ——— ————— — ů ů ů Ren — 
v 1 U = _ — — Fs o 
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153 
8 
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Sum. 226. 
Paal $17. 
Skinner I45, 
Vavile 56. 
Kelynge 57. 
Dyer 203. 
I Iaſt. 177+ 
B. Pain 19. 


Co. Lit. 391. 
Ilnſt. 14. 


P. C. 150. 
Con. F. Cor. 


283. 

„N ſup. 
g 55 6, To 
78 E. 3. 26. 


8. P. C. 150. 
(c) S. P. C. 150. 


(d] a Inſt, 177. 


| ſhall have the like judgment, &c. as if he had confeſſed the in 


* 


(e) Dyer 241. 
3 Inſt, 114+ 
2 Hale 320. 
St. Tr. 367. 


B. l. c. 37. ſed. 


3 

. P. C. 150. 
Summary 22 6. 
2 Hale 318,319. 


1 
Sum. 226. 


2 Hale 317. 


— 1 m—_— 
„F. C. 180. 
Dede . 
19. | 
(i) 2 Inft, 178, 


179. 
( 1 Kelygne 37. 
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quired, whether he be the ſame. perſon or not, in the . 
3 as where one ſtands mute by the act of God, when fun 


. 


brought upon bis trial. 


Sen. 9. As to the ſecond point, viz. What is to be done 
to one who ſtands mute to an arraignment for high treaſon: 
It is clearly ſettled (a) at this day, That ſtanding mute upon 
an arraignment for high treaſon is equivalent to a conviction by 
verdict or confeſſion, and conſequently. ſubjeAs the criminal 
to the ſame kind of judgment and execution as ſuch a convie- 
tion would do. But I take it for granted, That ſuch ſtand- 
ing mute muſt in (5) like manner appear to be obſtinate; and 
that if it be found to be the act of God, the whole matter 
ſhall in like manner (c) be inquired of, as hath been more 
fully ſhewn in the former part of this chapter. But where ſuch 
perſon appears to ſtand obſtinately mute, I do not find it any 
where holden, that there is any neceſſity that he probably ap- 
pear to be guilty, or that any evidence be examined to prove him 
ſo, before he ſhall be condemned or executed. But this is 
adviſable, where one ſtands obſtinately mute op an arraignment 
for felony by ſſatute, as ſhall be more fully ſhewn in the four- 
teenth and fifte ſections. 


Sect. 10. As to the third particular, viz. What is to be 
done to one who ſtands mute to an arraignment for petit lar- 
ceny: I take it to be agreed, (d) That if a man appear to 
ſtand obſtinately mute on an arraigriment for petit larceny, he 


dict ment. 


* 
Sect. 11. As to the fourth particular, vis. What is 25 
done to thoſe who ſtand mute to an arraignment for felony b 
ſlatute: It is expreſsly enacted by 33 Hen. 8. c. 12. . 12. 
« That if a perſon indicted, and arraigned of treaſon, miſ- 
« prifion of treaſon, murder, manſlaughter, or bloodſhed, &c. 
« againſt that act, within the verge of the court, ſhall obſtinate- 
« ly refuſe to anſwer directly, or ſhall ſtand mute, be ſhall have 
« the like judgment, &c. as if he were found guilty, &c. But 
(e) where a ſtatute, as that of piracy, &e. ordains a {rial by 
the common courſe of the law, it hath been adjudged, That 
the criminal ſhall have judgment of his penance, &c. a8 in 
other felonies, 


$:4. 12. As to the fifth particular, viz. What is to be done 
to one who ſtands mute to an arraignment on an appeal: It is 
holden by Sir Matthew Hale, (f) That an appellee of * te 
ſtanding mute ſhall not have judgment of penance, but to ; 
hanged; but this is made a quere in (g) Staundforde, -— 
( 1 Brook ; and the contrary opinion ſeemsto be favoured by d. 


65 Uynge, and 
(i) Edward Coke, and is expreſsly holden by (% Ke "ſupport 
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ſupported by ſeveral (a) reſolutions in the old books. Whereas (.) 5 H. 4 r, 
the year-book of 21 (% E. 3. ſeems to be the only reſolution in Fg on gn 
your of the other fide; to which it may be anſwered, Not B. Appeal 24. 
only that three of the above-cited reſolutions to the contrary, F. Corone 71, 
are much later, but alſo that the appellee in this cafe appears to 2 a — 
have been taken with the manner, (e) which probably might B. appeal as * 


he a citcumſlance of conſiderable weight in the judgment. B. Pain 14. 
43 Aſſise 30. 

Ab. B. Pain 13. B. Appeal 78. B. Corone 124 or 124. F. Corone 225, 14 E. 4. 7. This 
point is mode a qurre z but in the very next folio, pl. 17. Ab. B. Coro 161, it is adjudged by 
11 the juſtices, That the appellee in tuch ca'e ſhould have his penance, (5) 21 E. 3. 18. Abs 
B. Pain 8. B. Appeal 40. B. Corone 43. But neither F. Corone 56. nor 3 H. 7. 2. pl. g. nor 
3 fl. 5. 12. pl. 5. cited by Staundforde, leem to came up to this point, but rather to be authori- 
ties of the other ide, See B. Corone 82, (c) Vide ſup, c. 15. ſect. 4. 


del. 13. As to the ſixth particular, viz, What is to be done 
to one who ſtands mute to an indictment of a capital felony, 
or a petit treaſon; It is enadted by the (4) above-mentioned (4) Vide 4 Inft, 
ſtaute of Weſtminſter 1. c. 12. That notorious felons 177, 178. 
« which openly be of evil fame, and will not put themſelves 
« in enqueſts of felonies, that men ſhall charge them with 
« before the juſtices at the king's ſuit, ſhall have ſtrong and 
« hard impriſonment, as they which refuſe to ſtand to the com- 
« mon law of the land.” But this is not to be underſtood of 
ſuch priſoners as be taken on light ſuſpicion. 
Ses. 14. Sir (e) Edward Coke, in the conſtruction of this () 2 loft, 277, 
ſtatute, ſaith, That no perſon ſhall be put to this puniſhment, 
unleſs the matter be evident, or probable, which it is the duty of 
the judge to look into; and Sir William (/) Staundforde ſaith, (/) S. p. c. 159, 
That there ought to be evident or probable matter to convict Summary 2a6, 
the party of the crime whereof he is arraigned, or otherwiſe that _ n 
kt be a notorious felon, or openly of bad fame; and therefore 
be adviſes the judge, for the ſatisfaction of this ſtatute, and diſ- 
charge of his duty, to examine the evidence which proves 
the priſoner. guilty of the fact, before he proceed to the judg- 
ment of pain fort et dure. Yet I cannot find any book which 
takes notice of any examination of this kind, or of any entry 
that the defendant appeared to be a notorious felon, before ſuch 
judgment given againtt him, upon his ſtanding mute, whether 
won an (g) indictment or (Y) appeal: But all the books cited (g Rs, Ent. 383. 
the maryin ſeem to intimate, that the ſtanding mute is of it- K e. 
ef a ſufficient ground for ſuch judgment. Vet all that can be : RY * 
inferred from thence ſeems to be this, That it is not neceſſary (5) 8 H. 4. 1. 
e make any thing of this kind part of the record, it being $5.4 5 
walter left to the diſcretion and conſcience of the judge, and 43 Aſhe 30. 
o be preſumed where it is not expreſſed. But as to all capital 21 E. 3. 18. 
Meals whatſoever, and all indictments and appeals of petit 574.5. K. 150. 
ts perhaps it may be ſaid, That (i) not' being within this 2 lad, 177, 178, 
3 but remaining as they were at the common law, the 179, Es Fe 
vate) of a criminal in ſtanding mute io them, may be of it- — Ol 
ol. II. | H h ſelf, vader leit. (29. 
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ſelf, without more, a ſufficient inducement to a Judge to award 
him to his penance. But conſidering that ſuch appeals and in. 
dictments are within the ſame reaſon with thoſe mentioned in 
the ſtatute; and it is uncertain how the common law ſtood in 
0%) S. p. c. 149. TElation to theſe matters, as appears by the beſt authors (a) 
z Inſt, 278, 279. differing among themſelves concerning them; and ſeeing the 
method preſcribed by the ſtatute is very juſt and equitable, it 
ſeems prudent at leaſt in a judge to obſerve the ſame rules in 
all caſgs of this kind. 

Set. 15. I do not find it ſaid in any book, what ſhall be 
done to a priſoner who, obſtinately ſtanding mute to an a- 
raignment, ſhall appear to be charged upon very light ſuf. 
picion ; but I take it for granted, that he may be ſeverely fined 
and impriſoned for the contempt, : 


Se. 16. As to the fiſth point, viz. What is the nature of 


the penance to which a priſoner is to be adjudged upon his ob- 


— ſtinately ſtanding mute: It is obſervable, That the above- 


400. Cited ſtatute of Weltminſter 1. ſays only in general, That ſe- 
8. 4s C. 150. lons ſtanding mute ſhall be put in prijon forte et dure, without 
* * ſaying any thing of the manner of it, which it ſeems to leave 
14 E. 4. 8. as a known thing to the uſual practice in ſuch caſes ; which we 


Ab. B. Cor.161. ſha]] beſt find from the books of entries, and other law books, 


—— all of which generally agree, That the priſoner ſhall be te- 


3 H. 4. 1. manded (6) to the place from whence he came, and put (c) in 
(c) This cl-uſe ſome low dark room, (d) and there laid on his back, without 


— any manner of 8 except for the privy parts, and (/ 


Keilw. 70. . k f 
4 k. 4 1. but that as many weights ſha]l be laid upon him as he can bear, 


It is mentioned and more, and that he ſhall have no manner of ſuſtenance but 


— 1 of the worſt (7) bread and (g) water, and that he ſhall () nat 


cited, but with eat the ſame day in which he drinks, nor drink the ſame diy 
this 6ifference, on which he eats; and that he ſhall ſo continue till he (i) die. 


Ti. tan But it is laid, (4) That anciently the judgment was not, That 


that he ſhall be he ſhould ſo continue till he ſhould die, but till he ſhould an- 
pt in- chember, ſwer, and that he might ſave himſelf from the penance by pu- 


—_— ting himſelf on his trial, which he cannot do at this day aſter 


—_ _ the judgment of penance is once given. 

n this a 

books above Cited, ſeem to agree. And 14 E. 4. S. pl. 19, S, P. C. 250. and 2 Inſt. 278. addy 
That he ſhall lie without any litter or other thing under him, and that one arm ſhall be drawn (0 
one quarter of the room with a cord, and the other to another, and that his feet ſhall be uſed in 'he 
fame manner. But theſe clauſes are wholly omitted in all the other books above cited, et 
Hale's Summary, which takes notice of the latter of them only. And Raſtal Entries $85. Pf. 
adds, That an hole ſhall be made for the head, and Keilway 70 a. ſays, That the head ſhall wo! 
touch the earth; but none of the other mention either of theſe clauſes. (e) In this all the books 259“ 
yecited agree, (f) But 14 E. 4. 8. S.P. C. 150. and 2 Inft. 178. are, That he ſhall only ww 
three morſels of barl-y bread a day. Keilway 70. a. that he ſhall have only rye bread; 3nd * 
38 5 and 2 H. 4 1. generally that he ſhall haye of the worſt bread, (g) 14 E. 4 8. 8. * 
150. 2 luſt. 178. and 8 H. 4. 1. and Keilway 70. are, That be ſhall have the water nent 
priſon, ſo that it be not current ; but Raſtal 385, is genera), That be ſhall have the worſt — 
(Þ) This is omitted in Keilway 70. and in 8 H. 4 1. (i) This is omitted in none of the b 
above cited, except 14 E. 4 11. and Summary 227. but neither of theſe bouks give the whole j*% 


ment at large, {#) S. P. C. 350, 151, Britton 11. - af 


"ct G 
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$44, 17. It ſeems clear, (a) That women upon ſtanding =) Ind. 17. 
mute, are liable to ſuch penance as well as men, _ | Halo gug, 
$:. 18. It is ſaid (6) to be the conſtant practice of New- (3) Kelynge 27 
gate ſeſhons, where a priſoner refuſes to plead, to endeavour This practice is 
to compel him to do it by tying his thumbs together with whip- _ — 
cord, and not to proceed to the judgment and penance, before ang END 
al methods of perſuading him to plead, are found ineffectual. = Infra ſe, 
dect. 19. As to the fifth point, viz. What he who obſti- 
nately ſtands mute ſhall forfeit, and to whom: There is no (osee the books 
doubt but that in caſe of (c) high treaſon he ſhall forfeit both <ited to ſect. 9. 
lands and goods, in the ſame manner as if he had been attainted 893 
any other way, Alſo I take it for granted that in the caſe of a Hale 319. 
felony and petit treaſon, where a perſon by ſtanding mute hal! * 391. 
not avoid being attainted for ſuch crimes, he ſhall forfeit his p. Cone 51. 
lands and goods in the ſame manner as on other attainders, Afhze 421. 
But wherever a perſon ſtanding mute is adjudged to his þe- 38 
nance, and thereby prevents that attainder which otherwiſe he 64. N 
might have incurred, it ſeems agreed, (d) That he forfeits his B. Appeal 24. 
chattels only, and not his lands, 85 = hy G5 Bo 
Se. 20. It is agreed in the year-book of 8 (e) Hen. 4. 10 _ 2 
That the goods fo forteited ought not to be delivered to any B. 2 24. 
perſon claiming them under a grant from the crown, till he 
have ſhewed a good title to them in the king's court, by ſome 
grant ſufficient to paſs them. : 
$2.21. And it ſeems, {f) That ſuch goods will not paſs by /. Dyer 268, 
prant of all felons goods, having no words ſpecially extending 18. 
lo the goods of thoſe who ſtand mute, &c becauſe a perſon ad- 8H. 4. 2. 
judged to his penance for ſtanding mute, does not ſeem to ſuffer B. Forteite 11. 
% ſelon, being neither attainted nor convicted of any felony, 
but as a perſon refuſing to ſtand to the law of the land. And 
it ſeems rather the ſtronger opinion, (2) That they pals not by Y Dyer 268, 
the grant of all goods of felons and fugitives of all perſons witb- & H. 4. 2. 
in ſuch a diſtrict; ſo that if ſuch perſons for any treſpaſs or B. Forfeits 11. 
ather fault ought to loſe life or member; or ſhall fly and refuſe 
ſtand to judgment, or do any other treſpaſs for which they 
ouyht to loſe their chattels. 


Seck. 22. As to the ſixth point, viz. Whether the proſe- (b) Vide ſup. e. 
cutor of an indictment or appeal of larceny be entitled to a te- 23. fed. 53. 
kitution of the goods ſtolen, upon the defendant's ſtanding — 1 
mute, It ſeems agreed, (h) That by the common law, Where . 
a perlon ſtands mute to an appeal of larceny, it is proper to *? © 166. 
Charge the ſame inqueſt which is to inquire whether the ſtand- * 1 
mute be of malice or not, to inquire alſo whether the goods * 


; (% Sup. c. 23. 
weationed in the appeal are the goods of the appellant, and led. 33. 


_ the defendant were taken upon a freſh ſuit (i) made b 
*ppellant; which points being found (4) for him, he ſhall 
Hh 2 have 
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(a) Sup. e. 23. have an award of reſtitution to ſuch goods, and to ſuch only, 
222. . (a) in whoſe hands ſoever (b) they are found. And it is faid in 
(6) 3 general in ſome books, (c) That in any appeal of larceny there 
0 54. . . , . 
(c) 21 E. z. 18. ſhall be a reſtitution of the goods, upon the appellee's ſtanding 
Ab, B. Appeal mute, without ſaying any thing of any inquiry concerning the 
8 20. Property, or freſh ſuit: But I take it for granted, That where 
Ab. B. App. 78. it is ſo omitted, it is taken as a thing known, and done of 


B. Corone 123. , 
pf wii = courſe, and therefore needleſs to be be expreſsly mentioned, 


Vide 40 Aſſize 39 Ab. Fitz, Corone 217, 


Se. 23. But it ſeems queſtionable, Whether the proſecutor 
of an indictment of larceny, be in like manner intitled to a re- 
ſtitution upon the defendant's ſtanding mute? Becauſe it ſeems 

(E Sup, e. 23, agreed, (4) That by the common law there could be no ſuch 
A. 55 36 reſtitution upon any other proſecution but an appeal; and it is 
certain, That the proſecutor of an indictment is not entitled to 

\Set fork 2 Teſtitution by the expreſs words of 21 (e) Hen. 8. c. 11. 
. at large Which require, 4 That the felon be found guilty, or otherwiſe 


c. 23. left, 55» ©* attainted, &c.” And I do not know that he is entitled to 
| it by any other ſtatute, or any equitabie conftruQtion of this. 


b. Cor. 222, Seth. 2 As to the ſeventh point, viz. Where one who 
7 e flands — ſhall have the benefit of his clergy. It ſeem: 
5% 4214 clear, (/) That unleſs it happen to be otherwiſe ſpecially pro - 
5 vided by ſome ſtatute, wherever he ſhall be allowed it upon 2 
Hale 32c, 380. conviction, by verdict or confeſſion, he ſhall have it upon his 
* 35% ſtanding mute. Alſo I take it to be agreed, (g) That a ſtatute 
Ab, . Clergy taking away the benefit of clergy from thoſe who ſhall be con- 
27. vicded of a crime, doth not thereby take it away from thoſe 
3 who ſtand mute on an indidtment or appeal for ſuch crime. 
Ab. F. Cor. 53. But it is enadted by 3 and 4 W. & M. c. 9. ſet forth more 
F. Cor, 58 teme at large in the chapter of clergy, That if any perſon (ball 
— Pr any be indicted of any offence, for which by virtue of any former 
eniog in 3 H. 2. “ ſtature he is excſuded from the benefit of his clergy, if be 
x. which 1s the « had been thereof convicted by verdict or confefſion, if he 
3 <« ſtand mute he ſhall not be admitted to it.” But appeals and 


warrant this offences excluded from the benefit of clergy by ſubſequent ſla- 


3 tutes, ſeem not to be within the purview of this ſtatute; for the 
Cm * fuller conſideration whereof 1 ſhall refer the reader to the chap- 


2 Hale 3435. ter of clergy, 
+ Set. * And it is enacted by 12 Geo. 3. c. 20. That 


_ « if an rſon being arraigned on any indictment or appe 

1 1 or on — indiiment for piracy, ſhall upon ſuch 
« arraignment ſtand mute, or will not anſwer —— 
<« the felony or piracy, he ſhall be convicted of the — * 
« or piracy charged in ſuch indictment or appeal; 3 ah 
* court before whom he ſhall be fo arraigned ſhall — 
« upon award judgment and gxecution againſt ſuch peri0 — 


* 


* 
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« the fame manner, and attended with the ſame conſequences, 
« 25 if he had been convicted by verdict or confeſſion,” 


CHAPTER THE THIRTY-FIRST. 


or CONFESSION AND DEMURRER. 


* 


ND now I am to conſider what is to be done to a 
priſoner upon his conſeſſion; which may be either Ex- 
preis, or Implied, 


Sen. 1. An expreſs confeſſion is where a perſon directly 
confeſſes (a) the crime with which he is charged, which is the 
higheſt conviction that can be, and may be received (6) after 
the plea of not guilty recorded, notwithſtanding the repug- 
nancy; for the entry is, That the defendant po/ea or relicta 
verification, cognouit indictamentum. | | 


Elis. 144 Denied 


$2. 2, Such a confeſſion carries with it ſo ſtrong a pre- 
ſumption of guilt, that an entry (c on record quod cognovit in- 
diflamentum, &c. in an indictment of treſpaſs, eſtops the de- 
fendant to plead not guilty to an action brought afterwards 
2gainſt him for the ſame matter. But it ſeems queſtionable, 
Whether ſuch entry of a confeſſion of an indictment of a capi- 
tal crime, will in the like manner eſtop a defendant to plead not 
guilty to an appeal, becauſe in caſe of life, the court will be 
very tender in going upon preſumptions. And where a perſon 
upon his arraignment actually confeſſes (d) bimſelf guilty, or 
unadviſedly diſcloſes the ſpecial (e) manner of the fact, ſuppoſing 
that it doth not amount to felony, where it doth, yet the judges, 
upon probable eircumſtences, that ſuch confethon may proceed 
from tear, menace, or dureſs, or from weakneſs or I2norance, 
may refuſe to record ſuch confeſſion, and ſuffer the party to 
pl:2d not guilty, | 
Sell. 3. An implied confeſſion is where a defendant in a 
(ale not capital, doth not directly own himſelf guilty, but in a 
manner admits it by yielding to the king's mercy, and deſiring 


＋ to ſubmit to a ſmall fine: in which caſe, if the court think ht 
8 + to accept of ſuch ſubmiſſion, and make an entry that the de- 
endant poſuit ſe in gratiam regis, without putting him to a di- 


Ul 


cretion), the defendant ſhall ( J) not be eſtopped to plead not 
| Hh 3 | 


(a) 8. P. O. 142. 
Lamb. B. 4. C. 9. 
Finch 38. 

(5%) Kelynge 21, 
Qu if the law be 
the ſame in civil 
actions. 
Affirmed Cro, 
2 Jones 156. 


{c) 9 H. 6. 60. 


F. Eſtoppel 24. 
102. 


11H, 6. 62. 
Lamb. B. 4. c. g. 
Tr. per Pais 25. 


% 8. P. C. 141+ 


2 Hale 225. 

(e) 22 Al, 71. 
Ab. F. Cor. 180. 
27 Alyze 40. 


(/ 9 H 6. 60. 
ect conſeſſion, or plea (which in ſuch cales ſeems to be left to 24. 
11 H. 4 65. 27, 
Lamb.B 4 Cog 


guilty Farrelly 40. 


b, F. Eſtoppel 


* 


0a) Sup. & 2. 
(5) x Salkeld 77, 
78. 


Farreſly 100. 
(<) Finch 226. 
2 Danv. Ab. 
262. 

2 Levis 223. 


(4) B. Peremp- 
tory 36. 
(e) S. P. C. 150. 
(Da laſt. 178. 
(g) Sum. 243. 
2 Hale 315. 
(1, Hale ſays, 
this authority 
muſt be taken 
cum grano ſalis, 
2 Hale 257. 
Vide alſo 225 
and 4 Comm. 
328. where it is 
ſaid, that al- 
though a man 
may in ſome 
caſes ivoſe his 
property, yet the 
Jaw will not ſuf— 
fer him by ſuch 
nicetiestoloſe his 
liie, However, 
upon this doubt 
demurrers to in- 
dictments are ſel- 
dom uſed: ſince 
the ſame advan- 
tages may be 
taken upon get 
gvi/ry or in arreſt 
of judgment, 


(7) See the pre- 
ceden: ſect ion. 
(m) Vide B Per- 
emptory, 86. 
F. Cor. 12. 

(+) Vide B. Per- 
emp'ory 86. 

() Dyer 38, 39 
ro. Eliz. 196. 
(p) As it was 
done in the caſe 
of Smith ». 
Bowen, M ch, 


7 Ann. 

Vide Salkeld 59. 
(9) Av it was 
done in the caſe 
of Widarington 
an* Chor. ton, 
Hili, 10 Ann. 
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guilty to an action for the ſame fact, as he ſhall (a) be where 
the entry is quod cog novit indictamentum. | 

Sect. 4. I take it for granted, That no confeffion whatever 
ſhall, before final (4) judgment, deprive the defendant of the 
privilege of taking exceptions in arreſt of judgment to faults 
apparent in the record; (c) for the judges muſt ex officio take 
notice of all ſuch faults, and any one, as amicus curie, may in- 
form them of them. 

Seel. 8 It ſeems to be taken for granted, both by (4) Brook 
and (e) Staundforde, (/) Coke and (g) Hale, ſpeaking, as l ſup- 
poſe, of a general demurrer, That it amounts ſo far to a 
confeſſion of the iudictment as laid, that if the inditment 


be good, judgment and execution ſhall go againſt the pri- 


ſoner, But it is obſervable, That no adjudged caſe is cited 
for the maintenance of this opinion, nor any authority from 
the old books except the year book of 14 Edw. 4. 7. a. fl. 
10. (1) in which it is reported to have been ſaid by Choke, 
That if a defendant demur to a plea, he ſhall be hanged, 
guod fuit conceſſum. But to this it may be ſaid, That it was 
only ſpoken incidentally, and not a point adjudged; and 
beſides that it is ſo ſhort and obſcure that is ſcarce intelligible, 
which appears by Brook's abridging it in different ſenſes; for 
in one place (+) he ſeems to underttand it of a demurrer by a 
defendant to a plea in bar, which ſeems impoſlible; and in 
another (i) place he ſeems to underſtand it in a different ſenſe, 
And therefore perhaps the meaning of it may be only this, 
That after a defendant hath pleaded ſuch a bar as confeſſes the 
fact, and concludes him to plead the general iſſue afterwards, 
as ſome pleas are ſaid (4) to do; if he afterwards demur to 
replication to ſuch plea, he ſhall be condemned, if the de- 
murrer be adjudged againſt him, and the indictment or appeal 
be good, 


(b) B. Demorter 17. (i) B. Peremptory 86. (t) Vide ſop. e. 23. ſed. 137. 


Sees. 6. But howſoever the law may ſtand in relation to 2 
(1) general demurter concluding in bar of an appeal, or indict- 
ment, as in common demurrers in civil actions, or a demurter 
to a plea in bar, (n) which admits the fact, or to a (n) replica- 
tion to ſuch a plea : It hath been adjudged, That if an appellee 
demur in law to an appeal by reaſon of the (e) inſufficiency 
of the declaration, or generally demur to the declaration, with 
a (p) concluſion et petit judicium de narratione illa et quod narfa- 
tio illa caſſetur; or having prayed (9) oyer of the writ and pro- 
ceſs, demand judgment of the appeal, quia dicit guod breve de ap- 
hello predift. et proceſſ. inde minus ſufficient” in lege exiſtunt ad in. 
ſum WW. C. ad diftum breve de appelle rejpondere compeliend'; 4 
hoc parat. i werificare prout cur, &c. unde petit ud cium de 
br-vi de appello prædict. et petit inde allecationem, et quod brevs 


illud de afpello caſſetur; ſuch demurrer ſhall not reap a 
ro 


% 
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from pleading over to the felony, either at the ſame time (a) (s) Smith and 
with the demurrer, or (6) after it ſhall be adjudged againſt * Mich, 

: | | nne; In 
bim. which caſe the 
Jemurrer was continued on the record with a ceſſet triatio exitue, &c, and after the demurrer was 
determined againſt the defendant, a venice was awarded, (5) Dyer 38. Salkeld 39, 60. 
Cro. Elis. 196. ; 


$42. 7. But it ſeems, That in criminal caſes not capital, if 
the defendant demur to an inditment, &c, whether an abate- 
ment or otherwiſe, the court will not give judgment againſt him | 
to anſwer over, but final (c) judgment. For it ſeems, That in (e) Vide Salk, 
ſuch caſes there can be no demurrer properly in abatement, 740 Salk, 428. 
except (d) it be to a plea in abatement, or to a (e) replication ( Raftal 1, 
to ſuch a plea. | - 0 © 
8.2.8. A demurrer to an appeal hath been (f) received (Hei. Elis. 
after iſſue joined : But it hath been adjudged, (g) That a demur- 196. 
rer to an indictment ought not to be received after verdict. (z) 1 Sider. 268, 
wherein the pre- 


cedent in Co, Ent, 363. to the contrary is denied to be Jaw, 


CHAPTER THE THIRTY-SECOND, 


OF SANCTUARY. y 


. 

EFORE I conſider in the third place, how a priſoner is to 

he demeſned upon his pleading, I ſhall examine the nature 

of the ſeveral kinds of pleas in criminal caſes; which are either 
Dilatory, or in Chief, 


Dilatory pleas are either Declinatory, or, in Abatement, 


Declinatory pleas are either, Firſt, Of the privilege of ſanctu - 
ay ; or, Secondly, Of the benefit of clergy. 


* 


* 27 Hen. 8. e. 19, 
Se. x, As to the plea of the privilege of ſanAuary, the 1 
learning relating to it being made in a great meaſure uſeleſs by 4 Comm. 326. 
the ſtatute of 21 Jac, 1. c. 28. ſ. 7. by which it is enacted, 35% 4:9- 


That no ſanctuary, or privilege of ſanctuaty, ſhall after that My 28 


* time de admitted or allowed in any caſe:“ I ſhall but prefling the pre- 


briefly conſider it under the following heads, 1. What was *©2d privileged. 
f place in Saint 


George's Fields called the Mint. And alſo 11. Geo. 1. e. 22. for ſuppreſſing another pretended ſane- 
_ the ſame nature in the hamlet of Wapping, Siepney, by which ade all refiſtance is made 
— ind tranſportation for ſeven years. Vide allo 8 and 9 Will. 3. e. 27. for ſupprefling man 

—— lanQuaries from civil proceſs, where the ſame puniſhment is iaflicted upon the = 


* 


Hh4 the 


475 or SANCTUARY. muy 


he. nature of the privilege of ſanctuary. 2, What authority wag 
neceſſary for the creating it. 3. To what matters if extended, 
7 4. At what time, and in what manner-it was to be pleaded, 


1 Finch 474% Sec. 2, As to the firſt point, viz. What was the nature of 
. _ the privilege of ſanctuary. It ſeems to be agreed, (a) That ſo 
40 What thoie far às a place was allowed to have it, it gave all thoſe that fled 
precin&ts were, to it for ſafeguard, and continued within its ( b ) precinds, 4 
Reilway 139. (e) freedom from being apprehended, or compelled to anſwer in 
KH. 7. 20 Any court of juſtice, and a right to be remanded if taken out 
S.P.C.113, againſt their will. | E 

B. Sanctuary 10. 

(e Keilw. 188, 189, 190, 291. 8 H. 6. 4. Ab. F. Cor. 35. 1 H. 7. 23. Ab. F. Cor. 4. 9 k. 
4 28. Ab. F. Cor, 32, Keilway 207. 188. 


4% 33 H. 3. % ' Se, 3. As to the ſecond point, viz. What authority was 
T2. neceſſary for the creating it. It ſeems, that it belonged of com- 
Th 338, mon (d) right to every church and churchyard, for the ſpace of 
b. 8 54; forty days, but could not be claimed for a Jonger time, either 
1 F. 3.17%) by force of any bull from the (e) Pope, nor even by (/) pre- 
Ab, B 8 * ſcription, (g) eſpecially in the caſe of high treaſon; but only by 
yg OR Yo grant (4) from the king, made, or at leaſt confirmed (i) or al- 
Keilw, 189, Jowed (4) in Eyre, fince the time of memory. But it is ſaid, 
— mm 1 That it did not gain (/) the- name of a ſanRuary till it had the 
Nadel 633. Pope's. bull, though it had the (n) full privilege of one, as to 


(e) Keilw. 189, all exemption from temporal courts, by the king's grant only, 
180, 191. 

8. P. C. 110, 171. Senct. 6. 15. 5 Coke de jure Regis Eeclefſ, 26. (f) 1 luft. 114. Keil 
way 188, Kc. Bot Cure i ſuch preſcrigtion were confirmed by king, or allowed in Eyre face 
time of memory, Keilway 188, 139, 160, 191. (&/ S. P. C. 112, 1 II. 7. 23. 25, 26. Ab, 
F. Cor. 49. Preſcrip. 20. Vide Raflal 584. (5) S. P. C. 108. 110, 111. 1 Hl. 7. 25, #6 


B. Sant, 7. Keil. 189, 190, 191. (7) Kcilw. 189, 190. 1 H. 7. 23. 2 R. Abr. 363, 269. 
(&) Keilw. 189, 1d. a R. Abr. 268,269. 1 H. 7. 23. B. Sanct. 7. 18. this is made a gurre, 
8. P. C. 112. (/) Finch 375. ( Fucn 374, 375» 1 

() B. Sant. 3. Se. 4. As to the third point, viz, To what matters it ex · 
* tended: it ſeems agreed, That it never was any farther a pro- 
* * tection againſt any action merely civil, (n) than to ſave the de- 
Dver 295. fendant from execution of his body, Alſo it ſeems to be gene- 
(0) 22 E. 317+ rally agreed, That if it were granted by general words, it ex- 
| 1 nies 29 All. tended not to (o) high treaſon. But it ſeems agreed, (p) That 
Ab. F.Grant 77, in ſuch caſe it extended to all felonies except (g) ſactilege, and 
B Sanctvary 6. to all inferior crimes except ſuch as were committed by a ſandu- 
4 4 7228 ary man (r) within the ſanQuary, or even (s) out of it, ſub /p 
Ab. F. Cor.49. re 


NN | 
en — 190, 191, Qu. Finch. 374. (p) See the books cited to the other parts of this fer- 


| Fits, 
tion, Quere if in ſuch cafe 'it extended to petit treaſon, B. Sant, 2, (g) 3 Init, ns. © 
420. (r) Agreed by all the caneniſts, Kcilway 191. (:) Denied by many of the canon 
KeHwZy 191, 


Set. 5. As to the fourth point, viz. At what time, and in 
what 'manner it was to be pleaded : It ſeems. agreed, That the 
defendant loſt the benefit of it, unleſs he pleaded it * 


7 


(4) other fies, and made out his caſe z bug bae-this (0.2.9 


| C. 
natter I hall wholly reader to the old ( books, E. Cor. 438. > 


3 B. Sand, $ - 
21. Ab. B. Sant. 2, F. Ch ỹdłA 447 9 E. 4. 48. Abs F. Cor. 32. (5) Keilw 
an dd. ab. 8. F. C. 213. 2 H. 2. 23, 2% 25, 26. 9 H. 7. 80. Rattal's Leis 536% 


683- | N | 
6. For the learping of abjuration, (e) depending much (e 3 Inf. 273. 

LA. of ſanctuaries, an "uh to be 97 very little uſe at F Ay; | 

this day, 1 ſhall refer to STAUnDForDE's PLEAS or THE 

Can, Book 2. chap. 40. and to what hath been ſaid already 

concerning that matter in the chapter concerning coroners, ſec- 

tion forty- four. 


CHAPTER THE THIRTY-THIRD, 


o LER G Y. 


OR che better underſtanding the nature of the benefit of 
clergy, or rather of the (4) ſtatute at this day, I ſhall en- (%) See the lat- 
deavour to ſhew, 1. By what kind of perſons it is demandable. 2 of cha 
2. For what crimes. 3. At what times. 4. Whether it ſhall be 4 Chan 327. 
allowed where it is not demanded. 5. Who is to judge whether 388. 406. 4:4 
the perſon who demands it have a right to it or not. 6. How 
far the ordinary was punifhable at law for demanding or re- 
fuſing a clerk againſt law. 7. In what manner at the common 
law a clerk was to be delivered to the ordinary, and what is to 
de done to him afterwards, 8. What is to be done to him at 


this day, and how far it ſhall be to his benefit, Bos 


Kd. 1. As to the firſt point, viz, By what kind of perſons 
the benefit of clergy, or rather of the ſtatute at this day, is de- 
mandable, It may not be improper to look a little back into 
the original of clergy, whereby we ſhall find, That anciently 
the clergy (e) ſtrongly inſiſted, that by the law of. God their 
perſons were ſo ſacred, that they could not, without a vio- 183 
lation of that law, be convened before, and much leſs be puniſh- 
ed with the loſs of life, or member, by any ſecular judge, for 
ay crime whatſoever. But there ſeems to be ſo little colour 
for any pretence of this kind from Scripture, that I almoſt 
wonder how it was poſſible that any perſons could be ſo far 
ee as ſeriouſly to be perſuaded that it is deducible from 

nee, 


SA, 
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| (4d) See Lyndw, G22. 2, But it ſeems agreed, (a) That all perſons in 

— 2. in aue orders have this privilege by the canon law. But this law bein 
jars ag bn, % no farther in (6) force here than as it hath been received, and is 
Kelynge 99.101, Conſiſtent with the common or ſtatute law; it will be proper to 
&c. 


ſhew how far it hath been received, and is conſiſtent with thoſe 


* ens laws; which I ſhall at preſent conſider under this head ſofar as 
Finch 462- it relates to the perſons intitled to this privilege ; and ſhall far. 


&c. 
5 Coke de jure chapter. 


(5) Keilway1B1, ther conſider it as to other matters, in the following part of this 
Regis eccleſ. 13, &c. 2 Hale 335, 1 Comm. 14, 4 comm. 414. 8 


(c) F. corone Sec. 3. It ſeems agreed, That before the ſtatute of Articulj 

, ., cleri, c. 15, made in the ninth year of Edward the ſecond, it 
9. | | 

S P C.124, Was (c) generally denied to thoſe who had abjured, or who had 

Reilway 186, any other way confeſſed themſelves guilty. But by a favourable 


Seld. Ja. Ang, interpretation of that ſtatute, which expreſsly extends only to 


(s) 8. Clergy 3. thoſe-who fly to the church for ſafeguard, it hath been allowed 
5 . A (4) to all thoſe who have confeſſed themſelves guilty upon their 


$64 z Arraignment or otherwiſe, in the ſame mapner as if they hud 
1 Aſlize 4. not confeſſed. a 
27 H 6, 7. F Corone 191. 


(e) Kelynge 99, Seer. 4. Alſo it ſeems, That notwithſtanding the clergy ( 
: s duo Contended, That the word Clericus (which is the word generally 
B. 2. c. de ſoro uſed by the (/) Canon law, as well as ours, (g) to expreſs 
competente. thoſe who are entitled to this privilege) did include thoſe of the 
2 St, Marl. ;oferior orders, as well (5) as biſhops, prieſts, and deacons : yetit 
Weſtm. 1. e. 2, ſeems, (i) That the temporal judges ſometimes denied it to 
Art, cler', <. 15- thoſe in inferior orders, as well as to mere (4) 1 before 
cited a Inſt, 633, the ſtatute of 25 Edw. 3. c. 4. which reciting, © That the pre- 


$34, &c. lates had grievouſly complained, That ſecular clerks, as well 
( 


) Keilw. 131. chaplains as other monks, and other people of religion, had 


—— — been drawn and hanged by award of the ſecular juſtices, in 


(#4) F. Cor. 23 3. Prejudice of the franchiſe of holy church, &c.” doth enaQt, 


— wp c That all manner of clerks, as well ſecular as religiqus, &e. 


to mere laymen, ſhall freely enjoy the privilege of holy church, &c.” 
beivg able to read, F. Corone' 117, 


(vet it was Sect. 5. It ſeems that by a favourable interpretation of this 


holden the next ſtatute, which univerſally prevailed ſoon (1) after it was made, 
— — not only thoſe actually admitted into ſome inferior order of the 


teratura non fe- Clergy, (n) but alſo thoſe who were never qualified to be 20. 


* — niſi mitted into orders (which was (n) tried by putting them to read a 
ſaram,: Verſe), have been taken to have a (e) right to this privilege, 3 


26 Affze 19, much as perſons in holy orders, whether they were perſons law - 
= F. Crone fully born, or (p) baſtards, (q) aliens or denizens, in the com. 
8. P. C. 124. 2 Hale372,373. (m) Kely, 100, 101, lea. B. Clergy 7. 20. (=) Kelynge 10% 
101. F inch oth, 463. 8. b. 8 1 4 H. 2 . Corone png” the caſes cited to the 
fourth general point of this chapter, (e) 9 E. 4. 28. Ab. B. Clergy 7. (p) B, Clergy 33s 


Hal . B, Clergy 20, 5 
21 e 37% (49) ergy 20 — 
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jon of the church or (a) excommunicate, within the com- n. 1 
— of the law, or () outlaws, &c. ſo that they were — bgy 
not (c) hereticks convict, nor (d] Jews, Mahometans, nor Pa- s 5— — 8 
gans; nor under (e) perpetual diſability. of going into orders, & M. 4 1 
admitting of no diſpenſation, as (%) blind and maimed perſons 11 Coke 29. b. 
furmerly were, and women (g) ſtill are; nor liable to the ob- ( 8. FP. c. 
jection of bigamy, viz. of having (+5) married two different a Chant | 
women ſucceſſively, or a widow, which by a conſtitution of the 11 Coke ag.” | 
council of Lyons, (i) received in this kingdom, was a bar to 1 
the demand of the privilege of the clergy ; and by force of 18 gommary 289. 


Edw. 3. c. 2. was triable by the certificate (4) of the biſhop. 2 Hale 373 

f (ec) 11 Coke 29. 
{f) 11 Coke 29. Summary 229. Con, B. Clergy 21. (g/ Finch 463. 11 Coke 29. See pres. at 
ſac, 1. c. 6. and 3 4 W. & M. 9. ſect. 7. Yet it is admitted, F. Corone 461, That a wo- 
man might claim the benefit of clergy, (5) S. P. C. 134, 135, Raſtal 106. 2 Hale 35. (i) See 
flat, of bizamy. 4 E. 1. c. 5. 5 Coke de Jure Regis Ecciefiattieo 23, 8. P. C. 125. (4) Raſtal 60. 
8. P. C. 1345 135 11 H. 4. 11. Ab. Corone 85. 46 E. 3. 42. Ab. F. Attorney 39. 


Seat. 6. But it is expreſsly enacted by I Edw. 6. c. 12. ſ. 16. 
„That any perſon who by the law of this realm ought to have 
« the benefit of his clergy ſhall be admitted to it, although he 
% have been divers times married to any ſingle woman, or 
to any widow or widows, or to two wives or more,” But it (0 S. P. C. x34. 
bore ſome (J) queſtion whether this ſtatute were not impliedly — og 
repealed by i & 2 Philip & Mary, c. 8. while it Food in force, B. Clergy 20. 
which repealed © all clauſes, &c. againſt the See of Rome,” Summe. 223, 


Seft, 7. As to women it is enacted by 21 Jac. 1. c. 6. nm 
That on a conviction of grand larceny under the value of 
« ten ſhillings, being no burglary, nor robbery in or near the 
* highway, nor a felonious private taking from the perſon, 
„Ke. but only ſuch an offence for which a man might have 
e - clergy, they (hall be burnt in the hand, and impriſon- 
, ic," Koto bet * F 
Sea. 8. But it is enacted by 3 & 4 Will. & Mary, c. g. 
f. 7. * That where a man being convicted of any felony may 
„demand the benefit of his clergy, if a woman be convicted 
* for the ſame or the like offence, upon her prayer to have 
© the benefit of this ſtatute, judgment of death ſhall not be 
* given againſt her upon ſuch conviction, or execution award- 
g ed upon any outlawry for ſuch offence; but ſhe ſhall ſuffer the 
l lame puniſhment as a man ſhould ſuffer, that has the benefit 
+ of his clergy allowed him in the like caſe; that is to ſay, 
n ſhall be burnt in the hand by the gaoler in open court, and 
: further be kept in priſon for ſuch a time as the juſtices in 
their diſcretion ſhall think fit, ſo as the ſame do not exceed 
one year's impriſonment.” | , | 
dee. 9. It ſeems, (m) That one who had been guilty of ( s. p. c. 35, 
ileye, or of breaking the priſon of the ordinary, had no 32. 123, 124. - 
8 | 
„ ty "hs 


13 ” 
* De 270. 257. 4 loft, 155 2 How 39. Ab. 1 2 4. 
. F. Corone 112. E. 28. d. B. ergy 7. 37 ze 42, Ab, F, Cor, 
oz, b. Clergy 13. 11 Coke 29 , da ; # 


right 
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2 — 2 benefit of clergy, but at che (a) diſcretion of the 


24 Aﬀice 19. 27. 


Ab. B. Cler. 11, 12, F. Corone 191. 193. That one who had been guilty of facri 

mand it as well as any other. 2 Hale 343- 366. And it ſeems to be holden, F. — — 
267. 4'9- 2 Hale 372, That one who had broken the priſon of the ordinary had no manner ef 
right to it. 12 Aſfze 39. Ab. B. Cletgy 10. This point is made a quaere, 9 Edw. 4. 23, pl. 40, 
Ab. B. Clergy 7. | s 


b) Sum. 230. $:2. 10. It ſeems clear, (5) That before the ſtatute of 
307, 154. 135. 4 Hen. 7. c. 13. He who had been admitted te the benefit of 
See Pre. 4 H. 7. clergy, might have it a ſecond time as well as the firſt, unleſs 
2 Bur he had broken the priſon of the ordinary, to which he wat 
| — . — 17. committed when clergy was firſt allowed him; in which caſe it 
Ab. F. Corone ſeems, (e) That he could not ſave himſelf frem a ſecond ptoſe- 
213, it —_—_ cution, Frongh for the very ſame felony for which he was be- 
eben de fore convicted, unleſs he could ſhew a purgation. 
clerk. was attain'ed before he firſt had the benefit of clergy, (©) F. Corone 232. and the books 
cited to letter (5), and to the former ſeQion, + , | 


Sc. 11. But it is enacted by 4 Hen, 7. c. 13, © That 
« every perſon, not being within orders, who hath once been 
admitted to the benefit of his clergy, eftſoons arraigned of 
l any ſuch offence, be not admitted to have the benefit or pri- 
<<. vilege of the clergy, &c.“ And it is provided, . That if 
« atiy perſon at the ſecond time of aſking his clergy, becauſe 
he is within orders, hath not there ready bis letters of his 
orders, or a certificate of his ordinary, witnefling the fame: 
% That then the juſtices, afore whom be is ſo arraigned, ſhall 
<< give him a day by their diſcretion to bring in his ſaid letters 
< or certificate; and if he fail, and bring not at ſuch a day his 
« faid letters or certificate, then the perſon to loſe the benefit of 
« his clergy as he ſhall do that is without orders.” 
S.. 12. But it is enacted by 28 Hen. 8. ſ. 7. That per- 
„ ſons within holy orders, ſhall be under the ſame pains and 
« dangers for the offences referred to by that ſtatute, and be 
«© uſed and ordered to all intents and purpoſes, as other per- 
„ ſons, not being within holy orders.” 
Aud it is farther enacted by 32 Hen. 8. c. 3. ſ. 8. That per- 
„ (ons within holy orders who ſhall be admitted to their clergy 
“ ſhall be burnt in the hand in like manner as lay clerks, and 
<« ſhall ſuffer and incur all ſuch pains, dangers, and forfeitures, 
« and be ordered and uſed for their offences of felony, to a! 
« intents, purpoſes, and conſtructions, as lay perſons admitted 
« to their clergy be, or ought to be, &c.“ ; 
| Ser, 13. But it is enacted by 1 Edw. 6. c. 12. f. 10. 
4% That in all caſes of felony, other than thoſe in that act men- 
« tioned, every perſon who ſhall be found guilty, or confels, o 
<« ſtand mute, or not anſwer directly, ſhall have the benefit of 
« his clergy, in like manner and form as before the firſt yr 
* 


— — — — — — ” wa © — 2 n = a 3 
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7 ing Henry the eighth.“ And therefore it ſeems plain, 
* "= x, has are not excluded from the 25 of 
clergy the firſt time, perſons in holy orders may have it as often 
as they want it, in the fame manner as they might upon the 
foot of the ſaid ſtatute of 4 Hen. 7. c. 1 3: () except they ſhal] ( a) Sum, 238, 
be outlawed, or challenge above the number of twenty, in which 8. f. C. , 
caſe they are not within the purview of 1 Edw. 6, which ex- (50 8. P. &. 135, 
tends only to thoſe © who ſhall be found guilty, or confeſs, or 736, 
« ſtand mute, &c.“ But (Y) where the crime itſelf charged Vide aint oe 
zyainſt a perſon in holy orders, is, by any ſtatute, generally ex- 356. 339. 364. 
cluded from clergy, ſuch perſon ſhall no more have the benefit 341, 34% 
of it than if he were a mere layman. 
deal. 14. It is recited by 34 & 35 Henry 8. c. 14. 
« That divers perſons had been indifted and attainted, and 
ſome of them clerks convict, and ſome of them clerks at- 
tainted, &c. before juſtices of peace, gaol-delivery, &c. 
within divers cities, counties, and franchiſes, &c. the records of 
which attainders and convictions often, by negligence of the 
clerks, &c. having the rule and keeping thereof, had been em- 
bezzled, and not ready to be objected againſt ſuch perſons, be- 
ing newly arraigned before other juſtices, &c. And for that it 
hath not been known certainly whither to reſort for the ſame 
records, becauſe they were not certified into any place certain, 
ſuch offenders had often had the benefit of the clergy where they 
ought not, &c.“ And thereupon it is enacted, . That the 
« clerk of the crown, clerks of the peace, and clerks of aſſize, 
« where any ſuch attainder, or conviction ſhall be ſo had, ſhall 
* certify a tranſcript, briefly containing the effect of every ſuch 
« indictment, &c, and elerk attainted, &c. that is to ſay, the 
name, ſurname, and addition of every ſuch perſon, &c. and 
« the certainty of the offence, &c, and the day and place of 
dis attainder or conviction, &c. and the day and place of 
« his offence, &c. before the king in his bench at Weſtminſter, 
* there to remain of record for ever, within forty days after 
© ſuch attainder, &c. if the term be then, and if not, then 
* within twenty days after the next term, &c. on pain of 40 s. 
Kc. And that the clerk of the crown in the king's bench, 
* ſhall receive the ſame without fee, under the like pain.” 
dA. 15. Provided, * That if there be more perſons con- 
* tained in any ſuch indictment, other than ſuch perſon ſo at- 
„ ned. or convicted, that then ſuch clerk ſhall certify ſuch . gmirtes ts 
5 tranſcript only (e) concerning the perſon or perſons ſo at - Keble's Statutes; 
l tanted or convicted, which ſhall be as effectual againſt ſuch bet inferted in 
perſon and perſons againſt whom it ſhall be objecled, alledged, ff here. 
« of leaded 1 ” 
pieaded, av if the very record were preſent. 
f Se. 16, And it is farther enacted, ** That the ſaid clerk 
Abe crown in the king's bench, ſhall at all ſuch times as 
Juſtices of the gaol-delivery, or juſtices of the peace, in 
every county within this realm of Eogland, do write unto 
« kim 
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4 him for the names of ſuch perſons, which be ſo attainted or 
© convict, and certified in the ſaid bench, ſhall Incontinently 
certify the ſaid names and ſurnames of the ſaid perſons, with 
* the cauſes why and wherefore they were convicted or at- 
< tainted, unto the juſtices of gaol-delivery, or juſtices of the 
«© peace, &c. on pain of forty W | 
Seat. 17. But it is provided, T hat this act ſhall not ex- 
tend to the clerks of the crown, &c. in Wales or Cheſter, 
« or counties palatine of Lancaſter and Durham, to make any 
„ tranſcript of any ſuch attainder or conviction, before the 
„ king's juſtices of his counties in Wales, &c.“ 
(e) Dyer 253. Sea, 18. Tt ſeems, (a) That the juſtices may, by force of 
this act, write in their own names to the clerk of the crown in 
the king's bench, for a certificate of the tranſcript of an at. 
| tainder or conviction, and need not do it by writ in the king'; 
(65) Sop. e. 29- name under their teſie, &c. which is required (5) by the con- 
. 33. ſtruction of 2 & 3 Edw. 6. c. 24. where the juſtices of one 
county write to thoſe of another for the — — of the at- 
tainder, or acquittal of the principal, in order to proceed againſt 
the acceſſary. And the reaſon of the difference is, becauſe in 
this laſt caſe juſtices write to juſtices, but in the former to an 
officer only. 
| Set. 19. It is farther provided by 3 & 4 Will. and Mary, 
e. 9. ſ. 7. as followeth, ** Foraſmuch as ſuch men and women 
who have once had their clergy, &c. may happen to be indicted 
for an offence committed afterwards in ſome other county:” Be 
it therefore enacted, ©* That the clerk of the crown, clerk of 
* the peace, clerk of the aſſizes where ſuch man or woman 
<< ſhall be convicted, ſhall at the requeſt of the proſecutor, or 
«* any other in his Majeſty's behalf, certify a tranſcript briefly, 
te and in few words, containing the effect and tenor of every 
« inditment and conviction of ſuch man or woman, of his or 
* her having the benefit of the clergy, &c. and addition of 
e every ſuch perſon or perſons, and the certainty of the felony 
* and conviction, to the judges and juſtices in ſuch other 
„county where ſuch man or woman ſhall be indicted, which 
« certificate being produced in court, ſhall be ſufficient proof 
« that ſuch man or woman have before had the benefit of 
« clergy, &c.“ BP 


- Againſt the defendant's prayer of clergy, the proſecutor may file a CounTzx PLray _—_ 
ſome fact which, in law, deprives the defendant of the priviledge he claims. Thus, 1 
ſtatute de bigamis, the offender on a conviction for bigamy in the temporal courts was allowed 10 
clergy, but this priviledge having been taken away by the Pope at the council of Lyons, (Vide — 
le. 5.) the practice was to enter a CouxrTEN PIA ftating the offence to have been comm! 
within a certain dioceſſe ; which allegation carried the trial of the fact into the eccleſiaſtical court, 
and upon a certificate of the truth of it from the biſhops, the offender was ouſted ot his clerg)- 
To this counter plea, however, the priſoner might reply that the firſt marriage was made within the P 
of conſent, and that he diſagreed to it on his attaining to maturity; and the iſſue taken on th w_ 
cation being tiiable by the country and not by the biſhops, reſtored the offender to clergy» 22 
forde 134. 4 inſt, 274. Thus allo it is a good counter plea to the prayer of clergy, that Lender 


2 Hale 373. 


„% ͤ ͤ re tr 


| \ 


ſender is not entitled to the benefit of the ſtatute in ſuch caſe made and provided, becauſe he was be- 
fore coaviQed of an offence and thereupon prayed the benefit of the ſtatute, which was allowed to him, 
ledgiog the truth of the fact, and praying the judgment of the court, that he may die according to 
lie; which fac is to be tried by the record in purſuance of 34 and 35 Hen. 8, c. 14. Staund- 
lte 145, —Divers other vounter pleas alſo by which an offender may be deprived of clergy may be 
framed from a confideration of the perſons to whom it is allowed or denied by the common law, and of 
the circumflances under which that allowance or denial of it has been placed by divers acts of parlia- 
went, Staundforde 133,-The uſe of this counter plea, however, had for many years become 
obſolere ond out of practice z no traces of it appearing in any of the books fince the time of Sir 
william Staundforde, who was chief juſtice of the king's bench in the reign of Queen Elizabeth. 
But the daring practices of ſome money . coiners have occaſioned its revival, and accordingly in the 
caſe of the King v. Marſton Rothwell and Mary Child, who were convicted for coining at the old 
Bailey in September Seſſions 29833 before Mr. Juſtice Aſhurſt, Mr, Silveſter filed a CounTzz pr 
of ecord on the part of the prafecution, alledging that they had been before allowed the benefit of 
ature, &c, and the offenders, wage thereby ouſted of their clergy, a 
„ 


As to the ſecond point, viz. For what crimes the benefit of 
clergy, or rather of the ſtatute may be demanded ; I ſhall premiſe, 


$44, 20. Firſt, That it ſeems to be generally agreed, That (c) i coke 20. 
by the common law, it is demandable as well upon an (a) ap- (+)S. p. c. 2 
peal as indictment, for any crime whatſoever which ſubjects — „ „ 
the offender to the (6) loſs of life or member, except (c) high — 18. 17 
treaſon (whether againſt the king's perſon or (4) not), and F. Corone 283. 
acrilege; for the firſt of which the common law ſeems to give 2 2 
the offender no manner of right to the benefit of his clergy, and B. Clay _— 
forthe latter to have it left to the diſcretion of the ordinary, as Vide a In. 634, 


hath been more fully ſhewn in the ninth ſection. And all new 


G created treaſon 
which in judgment of law are levelled at the perſon of the king or his royal majeſty, are = — 


vithout ſpecial words for that purpoſe, as coming within the exception of the ſtatute de Cleto. Foſter 
190. (4) So it appears from ihe books cited to letter (c). Yet in Summary 339. and 11 Coke 29. 
awe B. Clergy 25 31. it ſeems to be holden, That by che common law clergy was excluded from 


ſuch hich treaſon only as was againſt the perſon of the king. But quaere upon What ground this 
u holden, And ſce 25 E. 3, De Clero e. 5. and 2 Hale 332. and Foſter 191. 


$2. 21. Secondly, That it ſeems to be doubtful, (e) whe- (c)$.P. C.124. 
ther it were demandable at the common law for petit treaſon, — 30. 
But this was ſeitled by 25 Edw. 3. de Clero, c. 4. which ex- 11 K 
preisly allows it for Many treaſons or felonies, touching other 
perſons than the king bimſelf, or his royal majeſty.“ 

Sa. 22. Thirdly, That after this a conſtruction (f) pre- . 25. 
niled, That clergy might be denied to felons charged as in- £©;,59 
+diatores viarum, et depopulatores agrorum. But this is remedied 
by the fourth of Henry the fourth, chapter the ſecond, 


del, 23. From theſe premiſles it ſeems to be generally 
wreed, (g) That the following concluſions neceſſarily follow: (z) Sum. 230, 
Fiſt, So far as a perſon, who in feſpect of his orders or learn- * p. C. 12 
ing, Ggptherwiſe, is qualified to be admitted to the benefit of k. * 
ergy, Þ denied it in reſpect of his () crime, not-amounting to Sum. 232, &c, 
bigh trtaſon or ſacrilege; ſuch denial muſt be grounded on 9 
lame act of (i) parliament, made ſince the twenty-fifch of Ed- n 


*6 


2 Hale 328. 333. 


vad the third. 
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(o) Sum. 230. 
2 Hale 330. 334 


(5) Sow. 23x. 
2 Hale 336. 304 
11 Coke 37. 

8. p. Co 114. 


170. 

c) 8. P. C. 130. 
r 361. 224. 

(4) Sum. 231. 

S. P. C. 130. 


Cc. the offender ſhall have his 
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Seck. 24. Secondly, Wherever an offence is made felony 
by ſtatute, it (a) ſhall have the benefit of clergy, unleſs it be 
expreſsly excluded from it. 

Se. 25. Thirdly, Wherever a perſon is denied the benefit 
of clergy, in reſpect of a ſtatute, excluding it from the crime 
charged againſt him, the (6) indictment or appeal, and the (c) 
evidence thereon, muſt expressly bring his caſe within the 
words of ſuch ſtatute. And therefore, if a (d) murder be not 
exprelaly laid, and proved to have been done of malice pretenſe ; 
and the offence of an acceſſary (e) befase, to have been done 
maliciouſly ; and that of a (/ my et ſecrete a perſmg 

cfergy. And agreeably hereto 


it hath been adjudged, (g) That an indictment of robbery in 


(e) Sum. 1231. 
1 Anderſon 195. 


quadam via regia pedefiri ducent de London ad Iſlington, ſhall not 
ouſt the defender of the benefit of his clergy ; becauſe the word; 


of the ſtatute (b) to this purpoſe are in, or about, or near th; 


: big hway. 


ti) x And. 195. 


See B. S e. 


X 32. ſect. 3˙ 
(!) =. 
ſeQ. g. 


1 Ventris 13, 


Pe 


(m) See B. 1. c. 3. 
ſect. 4. c. 30. 
ſeQ. 7. 

Sum 7. 58. 231. 
2 Hale 335, 336. 
11 Coke 29 to 


Anderſon 19 5. 
Dyer 99. 183. 
Sce 4 & 5 Ph. 
& M. 4. 

() 21 Coke 29 
do 35. Savil 46. 


Sum. 2371. 8 Elis. e. 4. (g) Moore 5. 2 Hale 349. (5) 23 H. 8. c. 1, 
— 4& 5 Ph. & M. = 5 349 (5) 23 c. 1, ſell. . 


Vet it hath been adjudged, (i) That an indictment againſt a 
man as acceſſary to murder before the fact, by the words mali- 
_ excitavit, movit et procuravit, &c, is ſufficient to oultthe 
offender of the benefit of clergy, by force of 4 & 5 Philip 
and Mary, the words whereof are, That all perſons who ſhall 
„ maliciouſly command, hire, or counſel any perſon, &c.” 
which are not expreſsly purſued in ſuch indictment. But the 
counſelling another being neceſſarily included in the moving 
procuring, and exciting bim, which therefore are tantamount in 
ſenſe, and different only in the manner of expreſſion, ſuch an in- 
dictment is as (4) much within the ſtatute as if it followed the 
very words, 

Alſo it hath been (/) adjudged, That an order to ouſt a man 
of the benefit of clergy by torce of a ſtatute, which takes it away 
from a capital offence at common law, there is no need that the 
indictment or appeal conclude contra formam flatuti, becauſe the 
ſtatute doth no way alter the nature of the offence, but only 
leaves it to its proper judgment, and takes away a perſonal pri- 
vilege or exemption from ſuch judgment. | 

Set, 26. Fourthly, A ſtatute excluding the principals from 
the benefit of clergy, doth (n) not thereby exclude the accel- 
ſaries before or after, Neither (=) doth a ſtatute, excluding 
the acceſſaries, thereby exclude the principals. And , 
agreed, (o) That where a ſtatute excludes thoſe from thF cler 
who ſhall be found guilty of petit treaſon, murder, burg| z fob- 
bery, or any other kind of crimes, it ſhall be conſtrued to in- 
tend only to exclude the principals, and not acceſlaries beſote 
or after, notwithſtanding they are certainly in a bigh degree 


. 8. . | * , F i! as 60. 
(e) Summary 7. 58. 1 Anderſon 195. Dyer 99.183. Foſter 355 pertakert 
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partakers in the guilt of the principal offender, as hath been 
more fully ſhewn chapter 29. ſections 13, 14. Yet inaſmuch 
a5 ſuch ſtatutes, taking away a privilege of ſo high a conſe- 


quence to the ſubject, ought to receive the ſtricteſt interpreta- 


tion, and the words of them may, without any manner of ſtrain, 
or repugnance to the general rules of law, be taken in ſuch a 
ſenſe as will include the principals only, I do not know that 
they have ever been carried farther, ; | A 

Se, 27. Fifthly, Where clergy is allowable, it ſhall-be as 
much allowed to one ho ſtands (a) mute, or challenges per- 
emptorily (5) above the number of twenty, or is (c) outlawed, 
xc. as to one who is convicted by verdict, or confeſſion, &c. 


283, (5) 3H, 7. 12. Ab. B. Clergy 27, F. Corone Sum. 231. 
1. 1. 34 4 W. & N. c. 9. (c) 11 Coke 29. See 3 & 4 W. & M. c. 9. 


$:4, 28. Sixthly, A ſtatute taking the benefit of cy 
from thoſe who ſhall be found guilty, doth not (4) thereby taKe 
it rom thoſe who ſtand mute, or challenge peremptorily above 
the number of twenty, or are outlawed, &c. But it ſeems ( 
clear, That a ſtatute taking it away from thoſe who ſhall be 
found guilty, extends as well to thoſe who (ſhall confeſs them- 
ſelves guilty upon record, as to thoſe who ſhall be found guilty 

"verdict ; for as the latter are found guilty by a jury, ſo are 
the former by the court, and their conviction being from their 
own mouths, is of the higheſt nature poſſible, 


$:, 29. Ax Dp now I ſhall endeavour to ſhew for what 
crimes perſons are excluded from the benefit of clergy by ſta- 
tates made ſince 25 Edw, 3. c. 4. which being ſomewhat per- 
plexed and intricate, I ſhall for the better clearing of this mat- 
ter, firſt take a general view of thoſe ſtatutes 1o far as they are 
in force at this day, and then ſhall more diſtinctly conſider 


them, as they particularly concern the ſeveral kinds of capital 
crimes, 


dead. 30. The firſt of thoſe ſtatutes, I ſhall take notice, is 
23 Hen. 8. c. 1. ſ. 3. by which it is enacted, © That no per- 
* fon who ſhall be found guilty after the laws of this land for 


* any manner of petit treaſon, or for any wilful murder of, 


* malice prepenſed, or for robbing any churches, chapels, or 
* other holy places, —or for robbing of any perſon or perſons, 
in their dwelling houſes, or dwelling place, the owner or 
baeller in the ſame houſe, his wife, his children, or ſervants, 
2 ing within, and put in fear and dread by the ſame, 

or robbing of any perſon or perſons in or near about Af) 
* bighways, —or for wilful burning of any dwelling houtes 
r barns, wherein any grain of corn ſhall happen to be,— 


(a) Sum, 23 Jo 
25 H. 8. 3. 2, 
Sup. C, 30. ſea. 


. F. Cone 
25 H. 8. c. 3. 


(4) See 25 H. 8. 
Co Jo ſe, 2. 
284 W. 4 


« ©. 9. 
e) 11 Coke, Poul; 


ter's Caſe, 
2 Hale 335, 
(e) 11 Cok: 29. 


9 80 Rafſtal's 
tatutes; but 
Pulton omi: 
the word aut, 


any perſon or perſons being found guilty of any abet- 2nd Keble the 


Bent, procurement, helping, maintaining, or counſelling of 
Yeu, II. 1 8 0 or 


word ner. 
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© or to any ſuch petit treaſons, murders or felonies, ſhall be 
* admitted to his clergy ; ſuch as be within holy orders only 

& excepted.” : 
(«) 1x Coke 30. Seck. 31. Note, That this ſtatute extends (a) as well to ap- 
a La. os, peals as to indictments, and to thoſe who ſhall confeſs (6), a, 
(c) 11 Coke 30. much as thoſe who ſhall plead and be found guilty, For the 
(4) 1 3 , words are general, hat no perſon who ſhall be found 
aka — 4 guilty, after the laws of this realm, &c. ſhall be admitted to 
* his clergy, &c. But it extends not (c) to perſons outlawed, 
and was eaſily evaded (4) by perſons brought to their trials, by 
ſtanding mute or challenging peremptorily above the number of 


twenty, whereby they prevented their being found guilty, 


Sec. 32. But theſe two laſt defects are provided for hy 

25 Hen. 8. c. 3. by which it is enacted, par. 2. That every 

« perſon who ſhall from thenceforth be indiQed of petit trea-- 

&, ſon, —wilful burning of houſes, —murder,—robbery,—burg. 

& Jary, or other felony, according to the tenor and meaning of 

23 Hen. 8. and thereupon arraigned, do ſtand mute of malice 

5 4 or froward mind, or challenge peremptorily above the num- 

) This chal- ber of twenty (e), or elſe will not, or do not anſwer directly 
to now im- „ to the ſame indictment and felony, whereupon he i 

r „F © arraigned, ſhall from thenceforth loſe the benefit and privi 

xa}, = „lege of his clergy, in like manner and form as if he had di. 


clergy, for the , 
challenge is over - 4 rely pleaded to the ſaid petit treaſon, murder, robbery, 


rated. & burglary, or other felony, whereupon he is ſo arraigned, and 
2 Hale 339.345. ,, thereupon had been found guilty, after the laws of the 
t ““ land.” 


(f) x1 Coke 31. Sed. 33. But this ſtatute extends not (/) to thoſe who are 
2 Hale 573. - outlawed, any more than 23 Hen. 8. Neither doth itextend to 
' appeals, nor to acceſſaries before, both of which are included in 


"4 the twenty-third of Heory the eighth, 
Se. 34. Aſter came the ſtatute of 1 Edw. 6. c. 12. f. 10. g 
6 That no perſon who ſhall be in due form of the laws at- p 
# « tainted or convicted of murder of malice prepenſed, or cl | 
6+ poiſoning of malice prepenſed, or of breaking of any houſe 8 
« by day or by night, any perſon being then in the ſame houſe 
« where the ſame breaking ſhall be committed, and thereby put 
« in dread; or of robbing any perſon in the highway, ot h 
« near the highway; or of felonious ſtealing of horſes, geld- h 
« ings, or mares, or of felonious taking of any goods out of 
| « any patiſh church, or other church or chapel ; or beiq; iu. 4 
; «« dicted or appealed of any of the ſame offences, anFthere- « 
[ « upon found guilty by verdict of twelve men, or ſhall kh a 
b « the ſame upon his atraignment; or will not anſw dis h 
| * realy according to the laws of this realm, or ſhall ſtan 7 


«© fully, or of malice, mute, ſhall not be admitted to the * 


« fit of his clergy : And that in all other caſes of felony all 
« perſons that ſhall be arraigned, or found guilty upon theit 
« arraignment, or ſhall confeſs, or ſtand mute in form afore- 
« (aid, or will not anſwer directly in form aforeſaid, ſhall have 
« their clergy in the ſame manner as before the firſt year of 
« King Henry the eighth.“ | 

$:8. 35. Note, That this ſtatute extends as well to (a) ap- (2) rm Coke 38. 
peals as to indict ments, in which reſpect it is more fully penned 1 
than 25 Hen. 8. And that it extends to perſons in holy (5) ty; vxe Zty 
orders, as much as to laymen, and to all perſbns attainted in 
general, and conſequently to thoſe who are outlawed, in which 
repeds it is more fully penned than either twenty- third or 
twenty-fifih of Henry the eighth, Yet it hath ſeveral con- 
ſiderable defects; as ; | 

Sell. zb. Firſt, In that it doth not exclude thoſe from the (c) 11 Coke 32, 


benefit of the clergy, who challenge above the number of twens Sup. ſect. 27,22, 
ty; ſo that it is eaſily made ineffectual (c) by taking loch Wal. „ „ 
lenges, as to crimes excluded from the benefit of clergy, by Quere whether | 

ſtatute, and no other. But as to the crimes within 25 Hef ee who chal- 
it (4) ſeems plain, That a perfon that takes ſuch challenges lenge more than 


twenty, 
might be excluded from his clergy by force of that ſtatute even IIS 


before it was revived by 5 & 6 Edw. 6. ſet forth more at large hs word con- 
ſet, 42, &c. becauſe 1 Edw. 6. reftores the benefit of clergy, ; 5: 


k But o 12 
3s it was before the reign of Henry the eighth, to ſuch my 48 (d) But id 17 


Coke 3a. it ſeems 
ſhall be found guilty, or confeſs, or ſtand mute, or not anſwer ** be otherwiſe 


drefily, and conſequently (e) thoſe who challenge above the 02) ide 5 

dumber of twenty, ſeem clearly to be excluded in the ſame 239. 

manner as if the firſt of Edward the ſixth had never been 

made. 5 | 
de. 37. Secondly, In that it omits acceſſaries in the clauſe 

which takes away cler2y, but includes them in that which re- 

ſores it, which is general as to all caſes of felony, not men- 

lone in the act, whereof any perſon ſhall be found guilty, and 

conſequently as to acceflaries wholly takes off the force 

of 23 Hen, 8. which extends only to thoſe who ſhall be 

found guilty, and is the only ſtatute in this reign which ex- 

Ciudes accefſaries from the clergy. And accordingly we find, 

(f) That after this ſtatute acceſſaties were admitted to their (f) it Coke zi. 
„ in the ſame manner as before the reign of Hen. 8. till Dyer 133. 

. of 4 & 5 Ph. & Mary, ſet forth more at large ſection 

onty- five, 


eg. 38, Thirdly, In that it alſo omits arſon in the clauſe 
* N away clergy, but includes it in the general words 


a which reſtores it, and conſequently re- entitled thoſe (g) (eg) 11 Coke 4r, 
oct of it to clergy, in all caſes but that of challenging more 
n, till the making of 5 & 6 Edw. 6. as ſhall be more 4 fer. . 36- 


hy ſbewn hereafter, 


Ii 2 Sa, 


44 


) Vide infra 
6r, 


(5) Vet queere, - 


preſſed, 
S. P. C. 126, 
end 11 Coke 31, 


32. 
(c) 8. of © 125, 


126 
11 Cokgg1, 32. 
(4) 21 Coke 37. 


fe) Moor 756. 
Ioſf. 111, 
B. 1. C. 37» 
1ect, 6, 7. 
2 Hale 370, 


2 BK. 1. c. 37. 
ect. 11. | 
2 Hale 369. 


(A Vide ſup, 
le@z0, 


2 Hale 341. 


commit a, felony, which makes it burglary ; neither can it be 


wh 4-1 9 a felony follow, which may make the houſe-breaking 
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Sec. 39- Fourthly, In that the clauſe which ouſts horſe. 
of th 


ſtealers eir clergy is worded in ſuch a manner as makes it 
doubtful whether it extend to thoſe who fteal but one, which 
occaſioned the making of 2 (a) & 3 Edw. 6. c. 33- which de- 
clares, That a perſon felonioully ſtealing one horſe, gelding 
„ or mare, ſhall be put from his clergy in the ſame manner 23 
c K he bad been indicted, or appealed for ſtealing of two, 
ger, 

Seat. 40. Fifthly, In that the clauſe which ouſts houſe. 
breakers of their clergy, is not worded in ſuch a manner a; 
fully brings their offence under the notion of felony; for it is 
thus expreſſed, Any perfon who fhall be attainted, &c. cf 
« breaking any houte by day or night, any perſon being there- 
« in and put in fear, or dread, &c.“ But ſuch a breaking even 
in the night is no felony unleſs it be done with an intent to 


fel if done in the day with any intent whatſoever; for 
| with an intent to commit it, properly enough to be called 
elonious : Yet it ſeems, 'I hat it cannot make it become (6) 
a felony, becauſe it is not reducible to any ſpecies of felony, 
And therefore the ſtatute muſt be fupplied by a reaſonablegh 
tendment, and (c) conſtrued to mean ſuch houſe - breaking only 
as amounts to, or is attended wich felony, 1 

Sect. 41. It is (d) holden by Sir Edward Coke, That Mey 
was reſtored to the benefit of clergy by this ſtatute; but agto 
piracy on the high ſea, the contrary hath been ſolemn'y (e) d- 
judged and confirmed by conflant experience, and is certainly 
agreeable to the (/) legal notion of piracy in other caſes; which 
being a capital offence by the civil law only (even after the fla- 
tute of 28 Hen. 8 c. 15. which altered not the nature of the 
offence, but only the manner of the trial), ſhall not be included 
in a ſtatute ſpeaking generally of felonies, which ſhall be con- 
firued only of thole felonies which are ſuch by our law; # 
thoſe piracies are (g) which are committed in a creek or poſt 
within the body of a county, but no other. 

$:8. 42. The next general ſtatute relating to theſe matters, 
is 5 & 6 Edw. 6. c. 10. which firſt recites the above-mentio 
(h) clauſe of 23 Hen. 8. concerning clergy, and takes bo- 
tice that it was deſective in omitting thoſe who rob, Kc. in 
one county, ard remove the thing taken into another, and 
there tried, &c. and that this omiſſion was ſupplied by 25 
Hen. 8. and that the ſaid ſtatute of 25 Hen, 8. was in th1s 
reſpect made ineffectual by x Edw. 6. c. 12. which, reſtored 
clergy as it ſtood before the reign of Hen, 8. to all the«ſeloge® 
not therein mentioned ; and. that by reaſon, of the ſaigh ente 
of 1 Edw, 6. divers perſons had committed robberies, * 
one county, and after had been taken, &c. and tried | — 
ther, and there had their clergy, which they would not wh 
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vad, if the ſaid ſtatute of 25 Hen. 8. had ſtood in force; and 
then goes on in theſe words, For redreſs whereof from hence- 
« forth to be had, be it enacted, &c, That the faid act made in 
« the ſaid 25th year, touching the-putting of ſuch offenders - 
« from their clergy ; and every article, clauſe and ſentence, 
« contained in the ſame, touching clergy, ſhall from hence- 
« forth, touching ſuch offence trom henceforth to be commit- 
« ted and done, ſtand, remain and be in full ſtrength and vir- 
« tue, in ſuch manner and form, as it did before the making 
« of the ſaid act in the firſt year of the reign of our ſovereign 
& lord the king that now is: Any clauſe, atticle, or ſentence 
« compriſed therein to the contrary notwithſtanding,” 

$:2. 43. It was for ſome time a great queſtion, Whether 
this ſtatule revived 25 Hen. 8. for the whole, or only for ſuch 
part of it which relates to felons removing the thing felonioufly 
taken into a different county from that wherein they took it, 
and there tried, &c. And Sir (a) William Staundfotde nes ( . i 
to the latter opinion; becauſe the words are, ** That 1 A 
act made in the (aid twenty- fifth year, touching the ting 
% ſuch offenders from their clergy, ſhall be revived, &c.“ 
here the word ſuch ſhall have relation only to the offenders 
mentioncd before ; which are thoſe who ſteal in one county, 
and remove the thing ſtolen into another. And this objection 
ary (b) by the title of the act, which is only this, (5) Ft Coke 33. 
« That ſuch as rob in one ſhire, and fly into another, ſhall - 
©nct have their clergy.” To which it may be added, That 
1] ſtatutes which take away clergy, are to be conſtrued ftriftly 
in favorem vitæ. | 3 

Vet it hath been adjudged, (c) and is, as [take it, fully (a) (e) #1 Coke 3g, 
ſettled, That this ſtatute revived 25 Hen. 8. as to every other sn 

n . . . | um. 232. to 

part of it, as well as that concerning felons carrying the things 23a. 
ſtolen from one county into another. For granting that the 2 Hale 341. 
makers of the ſtatute of 5 & 6 Edw. 6. had the caſe of ſuch g, Rafel's 
felons principally in their view; which appears pretty plain» Clergy, Par. 16. 
ly, not only from the title of the ſtatute, but alſo from the 
preamble and purview, for the preamble expreſsly takes no- 
nee of no other miſchief from the repeal of 25 Hen. 8. 
bot only this, ++ That thereby many of ſuch felons had their 
* clergy ;” and then follows the enacting clauſe, which be- 
dis ia theſe words, “For redreſs whereof,” and then goes * 
on de be it enacted, &c. That 25 Hen. 8. touching ſuch of- 
* fenders and ſuch offences, remain in full force.“ Yet con- 
bring that the ſtatute of 5 & 6 Edw. 6. begins with a recital 
the whole clauſe of 23 Hen. 8. wherein there are ſeveral 
Yer offences contained, and that the words, ** ſuch offenders 
. ſuch offences” in the enacting clauſe of 5 & 6 Edw. 6. 
teh 


roperly enough refer to them, as well as to the offence of 
elons mentioned next immediately before: And farther 
ering that the words, ſuch offenders and uch offences,” 


1 may 


486 OF CLERGY. R. 2. 


may properly enough be taken to include all ſuch in miſchief, and 
6.0 11 Coke 33. fuch in inconvenience, according to the received (a) conſtruction 
of the word ſuch, in ſome other ſtatutes, and 4 fortiori thoſe in 
greater miſchief and greater inconvenience, as almoſt all the 
other offences ſpecified in 25 Hen. 8. are; as for inſtance, petit 
(+) 11 Coke33, treaſon, murder, arſon, &c.; and that it is a received (6) con- 
34. fop. ſect· ſttuction of penal ſtatutes, to extend them to all caſes that come 
25. ard book within the meaning of the words; and that it would be abſurd 
the — chap. to imagine that the makers of the ſtatute intended to put thoſe, 
$3- legt. 3. who carried goods ſtolen into a different county, in a worſe 
caſe in ſuch county than in that wherein they ſtole them, as 
they muſt be, if 25 Hen. 8. were only revived agaiuſt them 
where they carried the thing ſtolen into a different county; 
for by ſuch a conſtruction they would have been excluded from 
clergy, in the county wherein they committed the robbery, by 
1 Edw. 6. c. 12. only, which not extending to thoſe who chal- 
lenggggþove the number of twenty, might eaſily be evaded; 
- whereas in a different county they would be excluded from it 
(c) 11 Coke 34. in caſe by 25 Hen. 8. To which may be added, () That 
e firſt ſentence of the purview of 5 & 6 Edw. 6. viz ** That 
5 the ſaid act of 25 Hen, 8, touching the putting ſuch offenders © 
* from their clergy,” had been ſufficient, if no more had bees 
intended but the excluding thoſe who rob in one county and 
fly into another; and therefore it is moſt natural to intend hat 
it was the meaning of the makers of the ſtatute, by adding _ 
farther words, "That every article, clauſe and ſentence in! 
„fame, touching clergy, ſhall, touching ſuch offences, remain, 
: „ &c.“ to revive the whole ſtatute ſo far as it related to clergy. 
bee Foſter 335 Sec. 44. And fince the whole ſtatute of 25 Hen, 8. is te- 
| vived, it follows by a neceſſary conſequence, I bat ſo much of 
23 Hen. 8 alſo as is expreſsly affirmed by it, is revived alſo. And 
therefore ſince 25 Hen. 8. having recited the clauſe of 23 Hen. 
8. concerning clergy, and the miſchief that it extended only to 
thoſe who are found guilty, expreſsly enacts, ** I hat whoever 
„ ſhall be indicted of petit treaſon, wilful burning of houſes, 
* murder, robbery or burglary, or other felony, according to 
the tenor and meaning of the ſaid ſtatute, and ſtand mute, 
$5 or challenge peremptorily above twenty, &c. ſhall loſe the 
© benefit of the clergy, in like manner as it he had pleaded, and 
/4) 1xCoke 34, been found guilty ;” whereby it affirms and inforces the 
© 23 Hen. 8. as to thoſe found guilty of ſuch crimes; it fol- 
umrary $33 lows by a neceſſary conſequence, That perſons not in holy 
215 $90,572, Orders found guilty of petit treaſon, or (4) arſon, which were 
fee omitted by 1 Edw, 6. are excluded from clergy by 23 Hen. 8, 
| =—_ 345» 34% thus affirmed and enforced by 25 Hen. 8. and conſequently re- 
n Savil 46. a 
8. P. C. 123. Vived by 5 & 6 Edward the ſixth. Fe i 
(<) Vide up. Se. 45. But it is obſervable, That the ſaid ſtatute of 25 


leck, 33+ Hen. 8. wholly omits (e) acceſſaries, as well as 1 Eau. 6. 1 
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to remedy this defect, it is enacted by 4 & 5 Ph. & Mary, c. 

« That every perſon that ſhall maliciouſiy command, hire, or 

« counſel any perſon or perſons, to commit or do any petit 

« treaſon, wilful murder, or to do any robbery in any dwelling+ 

« houſe or houſes, or to commit or do any robbery in or near 

« the highway in the realm of England, or in any other-the 

« queen's dominions, or to commit or do any robbery in any 

« place within the marches of England againſt Scotland, or 

« wilſully to burn any dwelling houſe, or any part thereof, or 

« any barn then having corn or grain in the ſame,” that then 

« every ſuch offender, being outlawed thereof, or being theres 

« of arraigned and found guilty by the order of the law, or 

« being otherwiſe lawfully attainted or convicted of the ſame 

« offence, or being arraigned thereof, do ſtand mute of malice 

« or froward mind, or do challenge peremptorily above the 

« number of twenty perſons, or will not anſwer directly to ſuch 

« off-nce, ſhall not have the benefit of his clergy.” | 

S.. 46. It is obſervable, Firſt, That this ſtatute is general 

25 to all robberies in any dwelling-houſe; yet it ſeems to have | 

been always taken as a (a) reaſonable conſtruction, that it ſhall (a) iE 36; 
* reſtrained to ſuch robberies of this kind as were excluded 3% 27: 

om the benefit of clergy, by ſome former ſtatute ; for it can- , Hal- 444.9" 
not de well imagined that the makers of this, or any ſtatute, in- Con. Savil 46, 
tended in any caſe to take away — from the acceſſary, where 

the grincipal is left to the full benefit of it. 

. 47. Secondly, That an indictment or appeal, in order (+5) Vide Dyer 
to ouſt an acceſſary of his clergy by force of this ſtatute, muſt J de Sonde 
expreſsly purſue it, in ſubſtance (6) at leaſt, as hath been al- „ul murder, 


eady ſhewn, ſection twenty five. in ag indict ment 
on the ſtatute 


are ſufficiently purſued by laying the murder done ex malitia præcegitata. 


dee 48. It is farther enacted by 3 & 4 Will, & Mary, 
c. 9. ſ. 3. That if any perſon or perſons whatſoever be indie 
* ed of any offence, for which by virtue of any former ſtatute, 
be or they are excluded from having the benefit of his or their 
* Clergy, if he or they had been thereof convicted by verdi or 
* confeſſion, if he or they ſtand mute, or will not anſwer directly 
" to the felony, or ſhall challenge peremptorily above the num- 
der of twenty perſons returned to be on the jury, or ſhall be 


” outlawed thereupon, ſhall not be admitted to the benefit of 
* his or their clergy.” | 


0, 49. But note, That this ſtatute extends not to appeals, 
dar io offences made felonies by ſubſequent ſtatutes, 


Aup now I am in the ſecond place more diſtinctly to con- 
the ſeveral ſtatutes which take away the benefit of clergy, 
is they particularly relate to the ſeveral kinds of crimes, 


„ For 


For the better illuſtration whereof, having referred the 
reader, as to the felonies made ſuch by ſtatute, to the ſeveral 
chapters in the firſt book wherein ſuch felonies ate handled, | 
ſhall here conſider the ſtatutes which take away clergy * 
capital offences at the common law, under the followin 
heads.— As they relate, To petit Treaſon; To Homicide; To 

þ ane To Sacrilege; To Robbery; To Burglary; and to 
e r ſon. 4 


(o)Sop. C 43644: Ses. 50. AstoPeTIT TREASON ; It is certain that by force 
I of 23 & 25 Hen. 8. revived (a) by 5 & 6 Edw, 6. the prin- 
{b)>up. ect. 13. gipal not being a (5)cle:k in holy orders, is excluded from the 
(c) Sup. ſe &. 30. benefit of clergy, upon a (c) conviction, (4) ſtanding mute, or 


71 — Ry 6 challenge of more than twenty, upon an (e) indictment. 
„ Sc. gi. And Sir (f) Matthew Hale ſeems to be of opi- 


3 338, nion, That the principal is likewiſe ouſted of his clergy, by 
Summary 232, 23 Hen. 8. in appeal of petit treaſon, if he be convict by ver- 


dict or confeſſion, but not in other caſes. 


But guere, How this can be? For ſince ſo much (g) only of 
23 Hen, 8. ſeems to be revived, as affirmed and enforced by 
25 Hen. 8. and that no way extends to appeals but only to in- 
dictments, it ſeems difficult to make out, that any par « 
23 Hen. 8. ſo far as relates to appeals, is revived by 25 HA, h. 


* 


Sect. 5 2. But I would rather incline to think that the pringipal 


(e Sop. ſect. 43, 
44+ 


in an appeal of petit treaſon may be excluded from his clergp by 
(3) Sup, ſ. 40) 7 (% Edw. 6. c. 12. in all caſes except that of challenging 
35. above the number of twenty, under the words ** murder na- 
* 2 1. e ice prepenſed,” in that ſtatute; becauſe all petit treaſon, in 


the very notion of it, neceſſarily (i) includes ſuch murder and 
more. 
(i) Vide bpb Sec. 53. However, the makers of 4 (4) & 5 Ph. & Mary, c. 

Seftion 45- 4. ſeem plainly to have been of opinion, That the principals in 
— Vide 1 Coke petit treaſon are excluded from clergy in all caſes, as well upon 
2 Hale 442.346. àn appeal as indictment ; becauſe they have in all caſes exprels'y 
And ſup. ſe &. 46. excluded the acceſſaries maliciouſly before, as well upon an apr 
peal as indictment; and (/) it cannot be well imagined that 
they intended to make the law more ſevere againſt them than 


againſt the principals, 


2 Hale 240. 


„ 


(n Ante, prge Sea. 54. As to Homicipe, It is certain that wilful mut. 
487, 483. der of malice prepenſed is excluded from the benefit of clerg! 
upon indictments in all caſes by 23 & 25 Hen, 8. and 1 Edu. 
6. c. 12. before recited (mn). | LE 

Se. 55. Alſo it ſeems C) to be the opinion of Sir Matthew 


; (* Sum, 232, | f * 
Hale, That it likewiſe is excluded from clergy in all cales 


2 Hale 343. 


= 2 . well upon appeals as indictments. But this ſeems queſtionadle; 


for appeals are certainly not (e) within 25 Hen. 8. and 1 
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ſince ſo much only of 23 Hen. 8. is revived by 5 & 6 Edw. 6. 
2x is affirmed and enforced by 25 Hen. 8. I do not ſee how it 
can be revived as to any appeal. From whence it ſeems to fol- 
low, That the only ſtatute which expreſsly excludes them is 
1 Edw. 6. c. 12. which (a) omits the caſe of challenging more (a) Vide fop. 
than twenty. Neither is this defect ſupplied by 3 & 4 Will, en. 34, 36. 


and Mary, c. 9. for this extends (6) only to indictments, © * 4 doen lect. 


dell. 56. But acceſſaries maliciouſly before to ſuch murder (e) 1x Coke 3 
are expreſsly excluded from clergy in all caſes, as well upon ad top. ſect. 

- appeals as indictments by 4 & 5 Ph. & Mary, c. 4. and how . 
far the principal may (e) hereby in like manner be implicitly 822 
excluded alſo in all caſes, I ſhall leave to be conſidere. — 3 
del. 57. By 1 Jac, 1. c. 8. © He that ſhall be convicted by 

« verdict of twelve men, or confeſſion, or otherwiſe according 

« to the laws of this realm, of homicide, by ſtabbing,” but not 

thoſe who abet them, &c. (for which I ſhall refer to book the 

fiſt, chapter 30. ſect. 4, 5, &c.) “ ſhall be excluded from the 

* benefit of his clergy, &c.“ 


ef, 58. And this ſtatute ſeems plainly to extend as well to 

ls as indictments, but not to the caſe of ſtanding mute, 
or challenging above twenty, &c. But thoſe who are indicted 
of ſuch manſlaughter are excluded from clergy in all ſuch 


caſes, as well as on a conviction, by 3 and 4 Will. and 
Mary, c. 9. 6 


LARCENY is excluded from the benefit of clergy in the fol- 
lowing caſes; 1. In that of a felonious ſecret taking from the 
perſon, 2. In that of horſe-ſtealing, 3. In that of ſtealing 
from a ſhop or dwelling-houſe, &c. 4. In that of ſtealing 
woollen manufactures from the tenters, or linen from the place 
of manufature. 5. In that of ſtealing the king's naval ſtores. 
6. In that of ſtealing ſheep and other cattle. 7. In that of 
thefts on navigable rivers above the value of forty ſhillings, 


. Ia that of ſtealing from veſſels in diſtreſs, or that have ſuf- 


Se. 59. And firſt, As to a felonious ſecret taking from 
the perſon; It is enacted by 8 Eliz. c. 4. That no perſon 
* Who ſhall be indicted or appealed for felonious taking of any 
money, goods, or chattels, from the perſon of any other, 
U privily without his knowledge, in any place whatſoever, and 
* thereupon found guilty by verdict of twelve men, or ſhall 
* confeſs the ſame upon his or their arraignment, or will not 
* anſwer directiy to the ſame, according to the laws of the 
* realm, or ſhall ſtand wilfully or of malice, or obſtinately 
mute, or challenge peremptorily above the number of twenty, 

66 or 


* 4; 


— | 38 
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© or ſhall be upon ſuch indictment or appeal outla 
<< be admitted to his clergy, &c.“ | e 


From the words of the preamble it appears that this ſtatute was intended to ſuppreſs a certai 
ſpecies of dexterity, againft the ſucceſs of which the common wigi/ance of mankind was found not - 
be an adequate ſafeguard and protection. If, therefoze, the larceny is, in the (lighteſt degree, di 
covered, at the time it is committing, the offender iz not within the penalty of the act. Purſuant to C 
peamble, the words 46 privily without bis hnow'edge” imply that the mind of the party rebbed ſhoulc de 
caveble of knowledge at the time the offence is committed; and it hath accordingly been rule that 
where the property is taken from a perſon ſo intoxicated by liquor as to be altogether ſenſeleſs of the 
tranſaQtion, the offender ſhall have his clergy ; for it would be highly unreaſonable, in fo penal a 
caſe, to permit the faulty drunkenneſs of a proſecutor, to deprive a priſoner of any advantage which 


might have reſulted to him from the ſobriety of his accuſer. But if the intoxication ſhould appear to 


have been provoked by the inſtigation of the off-nder, the law certainly would not permit him to de. 
rive any advantage from his own wrong; and it ſeems queſtionable how far this conſtruction would 


apply to the caſe of private y ficaling from a per ion deprived of conſciouſaeſs by the powers of ſleep, 


Vide (oft. 6s. Ses. 60. But note, That this ſtatute extends not to any ac- 
"eh ceſſaries before or after. | 

Foſter frag | | 

(a) Vide ſe. $f. 61. Secondly, As to Horſe-ſtealers : It ſeems that they 

34+ 39. are (a) ouſted of their clergy in all caſes, as well upon appeals, 


2 Hale 364,365. .. indictments, by 1 Edw. 6. c. 12. and 2 & 3 Edw. 6. e. 33 


by the latter of which ſtatutes it is enacted, © That all perſons - 
« feloniouſly taking or ſtealing any horſe, gelding, or mate, 


«© ſhall not be admitted to the privilege of the clergy, but 

* be put from the ſame, in like manner and form as th 

they had been indicted or appealed for felonious ſtealing « 

« two horſes, two geldings, or two mares of any other, 
"% ** thereupon found guilty by verdict of twelve men, or con- 
e feſled the ſame upon their arraignment or ſtand wilfully or 
of malice mute,” 


(S. P. C. 125. Set. 62. It feems a reaſonable () conſtruction of this ſta- 
Dommary 238. tute to extend it as well to thoſe who are outlawed, or chal- 


ED lenge more than twenty, as to thoſe who are found guilty by 
verdict, &c. becauſe it is general, That all ſuch perſons * ſhall 
ebe put from their clergy, &c. in ſuch manner as if they had 
«© been found guilty, &c,” and if they had been found guilty, 

Supra 34, Ac. it is certain that they would have been ouſted of their clergy 


by the expreſs words of 1 Edw, 6. c. 12. ſ. 10. ; 
+ $22. 63. It is enacted by 31 Eliz. c. 12. ſ. 5. (which pre- 
ſcribes the manner in which horſes ſhall be publickly bought 
and ſold), 4 That not only all acceſſaries before the fact, but 
„ alſo all acceflaries after the fad in horſe-ſtealing ſhall be 
« deprived and put from all benefit of their clergy, as the prin» 

e cipal by ſtatute heretofore made, is, or ought to be.“ 


This ſtatute extends only to ſuch perſons as were, in judgment of law, acceſſaries at the 2 
act was made. And acceſlaries at the time the ad was made were thoſe only who nw 
harboured the thief, A perſon, therefore, knowingly receiving a Fo horſe is not ouſted o 
clergy by this ſtatute. But he is puniſhable as a knowing receiver of ſlolen goods, and made an 
ſary by the 3 & 4 Will. & Mary, c. 9. Agreed by all the judges, Eaſter Term, 2 Anne. 


ter 373» &a, 


fel · 
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$42, 64. Thirdly, As to larceny from a dwelling-houſe, —— upon 
ſhop, Kc. it is enacted by 10 & 11 Will, 3. Cc. 23.“ That all * fares 477% 
6s — who by night or day ſhall in any ſhop, ware-houſe, 
6 Fach-bouſe, or ſtable, privately and feloniouſly ſteal any 
goods, Wares, or merchandizes, of the value of 5 s. or more, 
« though ſuch ſhop, &c. be not broke open, and though the 
« owner, or any other perſon be not in ſuch ſhop, &c. or that 
« hall aſſiſt, hire or command any perſon to commit ſuch 
« offence, being thereof convict, or attainted by verdict or 
« confeſſion, or being indicted thereof ſhall ſtand mute, or 
« challenge above twenty of the jury, ſhall be excluded from 
« the benefit of the clergy.” 3 1 

$4, 65. But this ſtatute ſeems defeQive in neither men- (4) Vide fe, 
tioning perſons (a) outlawed, nor (6) acceſſaries; neither is te 
it helped by 3 & 4 Will. & Mary, c. 9. becauſe (c) it is ſub- 26. 46, 46. 
ſequent to it. | | 9 Vide ſect. 48, 

The property ſtolen muſt be ſuch - as is uſually expoſed ro ſale in the ſhed, not any other valuable 
thing which may happen to be put there, and the ſam- equitable conftruction ſhould take place with 
regard to warehouſes, And though coach-houſes and ſtables are nat places for ſale, yet the goods 
ſhould be ſuch as are uſually lodged in thoſe places. It hath been rightly holden, 1 Peer Will, 
267, 3 Peer Will, 212. that money is not within the act, the words being * goods, wares, and mer- 
# chandizes,”* and the ſafer conſtruct on to confine it to gooos gjuſdem generis, goods expoſed to ſale, 
Folter 18. Accordingly it hath been doubted whether the box coat or any part of the cloaths of 
2 ecichman can be conſidered as any part of the proper furniture of 2 ſtable, as the bridles, ſaddles, 
borkeecloths, box=cloths, &c, certainly are, O. B. 1784. b. 433. Goo's alſo ſent to warehouſes by 
the water-fide in order to be ſhipped, are not within this-aQ, for ſuch warchouſes are not places 
where merchants and other traders keep their their goods for ſale in the nature of ſhops and where 
ceflomers go to view them, And it has even been rule that a watchmaker's ſhop, where the watch of 
ether is left to be repaired, is in this reſpect a repoſitory-and not a ſhop, within this fatute, be- 
cue ſuch watch was not there for ſale, O. B. 1784. No. 725. p 960. ſo alſo the warehouſe of a 
Blackwell-hall factor, who dees not expoſe his goods to ſale, till aſked for, and who ſells on com- 
nullon, has been ruled not within the act. O. B. 1784. p. 51. 


$2, 66. It is enacted by 12 Annæ, c. ).“ That every per- In an iodict- 
* ſon who ſhall feloniouſly ſteal any money, goods or chattels, — * 
* Wares or merchandizes of the value of 40s. or more, being dwe'liog houſe 
* in a dwelling-houſe, or out-houſe thereunto belonging, al- of Mary Lunns, 
* though ſuch. houſe or out-houſe be not actually broken by —— 3 
* ſuch offender, and although the owner of ſuch goods, or any London, and 
" other perſon or perſons be or be not in ſuch houſe or out- ruled fatal as to 
houſe, or ſhall aſſiſt, or aid any perſon or perſons, to commit he capital part, 
* ny ſuch offence, being thereof convicted or attainted by 
* verdict or confeſſion, or being indicted thereof ſhall ſtand 
© mute, or will not directly anſwer to the indictment, or ſhall 
* peremptorily challenge above the number of twenty returned 
" to be of the jury, ſhall be abſolutely debarced of and from the 
benefit of clergy, &c.“ 


La. 67. But it is provided, That nothing in this act 
all extend to apprentices under the age of fifteen years who 


60 


hall rob their maſters as aforeſaid,” 
Sethe 
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vide ſect. 26. Sec. 68. This ſtatute ſeems alſo defective lik 
. 373 38.64, 65. as to perſons outlawed, and acceſſaries. "IM ke, 
Sec. 69. Fourthly, As to thoſe who ſhall feloniouſly Re4] 
woollen- manufactures from the tenters; it is enaQed 22 
Car. 2. c. 5. That no perſon who ſhall be indiQed for fs. 
« loniouſly cutting and taking, ſtealing or carrying away of 
* any cloth or woollen manufactures from the rack or tener 
in the night-time, and thereupon found guilty by verdig of 
twelve men, or ſhall confeſs the ſame on arraignment, or 
« will not anſwer directly to the ſame, according to the laws 
« of the realm, or ſhall ſtand wilfully of malice mute, or chal. 
« lenge peremptorily above the number of twenty, or ſhall be 
upon ſuch indictment outlawed, ſhall be admitted to the 

| benefit of clergy, &c.” 
Stealing frow f It is alſo enacted by 18 Geo, 2. c. 27. © That all and 
hleachiog-yards (4 every *perſon and perſons who ſhall by day or night ſe- 
— % Joniouſly ſteal any linen, fuſtian, callico, cotton, cloth, 
& or cloth worked, woven or made of any cotton or linen 
« yarn mixed, or any thread, linen, or cotton yarn, linen 
« or cotton tape, incle, filleting, laces, or any other linen, 
4 fuſtian, or cotton goods, or ware whatſoever, la.d, placed, 
4 or expoſed to be printed, whitened, bowked, bleached, or 
„ dryed in any whitening or bleaching croft, lands, fields, or 
« grounds, bowking- houſe, drying- houſe, printing- houſe, or 
„ or other building, ground, or place made uſe of by any 
* callico printer, whitſter, crofter, bowker or bleacher, for 
« printing, whitening, bowking, bleaching, or drying of the 
« ſame, to the value of ten (billings ; or who ſhall aid or aſliſt, 
A or ſhall wilfully or maliciouſly hire or procure any other 
* perſon or perſons to commit any ſuch offence, or who ſhall 
« buy or receive any ſuch goods or wares fo ſtolen, knowing 
« the ſame to be ſtolen as aforeſaid, ſhall, on convidtion, be 
« deemed guilty of felony, and ſuffer death without benekit 
&« of clergy.” 

+ But it is alſo provided by the ſaid ſtatute, p. 2. That 
« jn caſe the judge or court, by and before whom any ſuch 
« offender ſhall be tried and convicted, ſhall think it reaſon- 
« able, be may, inſtead of giving judgment of death, order 
cc ſuch offender or offenders to be tranſported for the ſpace of 
„ fourteen years.” | 
N. B. This f- Sec. 70. Fifthly, As to thoſe who teal naval ſtores: It i 
tute extends nei- Obſervable, That thoſe who ** ſhall ſteal or embezzle any of his 
ther to appeals ( Majeſty's ſails, cordage, or any other his Majeſty's nav 


N to cel]; 1 14 2 a 5 
Viee ſe. „ 46 ſtores, to the value of twenty ſhillings, are in the like man 


thoſe who [teal 


— —U—U— — — 


and 45, 46. ner excluded from clergy by 22 Car. 2. c. 5. as 
| woollen manufactures from the tenters, &c. 

+ Se. 71. But it is provided by the ſaid ſtatute, pat. 4 

„That it ſhall and may be lawful for the judges or juſtices 0 


« the court before whom ſach offender ſhall be ara - - 


Pad 
* 
— — — , ⏑ —— , 


a = Þ wa 


« condemned to grant a reprieve for the ſaying execution, and 
« to cauſe ſuch offender to be tranſported for the ſpace of 
« ſeven years.” | | n 


D 
For the offence ' 
of having the 

| cuſtody of the 
king's naval 


ſtores, vide Book: the firſt, Appendix 28, 


+ Sixthly, As to ſtealing SHEEP AND OTHER CATTLE. Vide Book 1, 
[t is enacted by 14 Geo. 2. c. 6. That if any perſon or per- page 180. 
« ſons ſhall feloniouſly drive away, or in any other manner fe 
« Joniouſly ſteal one or more ſheep, or other cattle of any other 
« perſon or perſons whatſoever, or ſhall wilfully kill one or 
« more ſheep, or other cattle of any other perſon or perſons 
« whatſoever, with a felonious intent to ſteal the whole car- 

« caſe or carcaſes, or any part or parts of the carcaſe or car- 
« caſes of any one or more ſheep, or other cattle that ſhal 

« ſo killed, or ſhall aſſiſt or aid any perſon or perſons to com- 
« mit any ſuch offence or offences, they ſha]l be odge guilty 
« of felony, and ſuffer death without benefit of clergy.” - But 
it is enacted by 15 Geo. 2. c. 34. That this act was meant 
« and intended, and ſhall be conſtrued, deemed, and taken to 
« extend to any bull, cow, ox, ſteer, bullock, heifer, calf, 
« and lamb, as well as ſheep, and to no other cattle whatſo- 
6 ever,” | 


+ Seventhly, As to thefts on NavicaBLE Rivers, It is Evidence of « 
enalted by 24 Geo. 2. c. 45. That all and every perſon and theft from 
« perſons that ſhall feloniouſly ſteal any goods, wares, or K 
% merchandize of the value of forty ſhillings in any ſhip, barge, ſuffcient to de- 
« lighter, boat, or other veſſel or craft upon any navigable Prey priſoner 
« river, or in any port, or entry, or diſcharge, or in any creek fie guat ds 
* belonging to any navigable river, port of entry, or diſcharge the amount of 
« within the kingdom of Great Britain, or ſhall feloniouſly forty Ghillings, 
* ſteal any goods, wares, or merchandize of the value of forty 5 
* ſhillings upon any wharf or key adjacent to any navigable 1784. 5. 813. 
tiver, port of entry, or diſcharge, or ſhall be preſent, aiding 
* and affiſting in the committing any of the offences afore- 
* ſaid, being thereof convicted or attainted ; or being indicted 
* thereof, ſhall of malice ſtand mute, or will not directly an- 
* ſwer to the inditment, or ſhall peremptorily challenge 
* above the number of twenty perſons returned to be of the 
* Jury, ſhall be excluded from the benefit of clergy.” 


t Eighthly, As to ſtealing from Ves$ELs Ix DISTRESs, or 
2 goods that have been ſaved from the wreck, the 
benefit of clergy is taken away by 12 Ann. ſtat. 2, ch. 18. 


ad 26 Geo. 2. c. 19, the particulars of which are fully ſet 
Ar. the firſt, Appendix the ſecond, p. 219. and to 
ers ; 


$a, 
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(a) Infra 80, 
$1, 82. 

(5) Vide ſup. 
tea. 30. 31. 

2 Hale 3675 5 
5 "+>, Vide p · 
iect. 32, 3» 
(4) Vide P» 


| 1. 43, 44 
(e) Vide ſupra, 
ſe. 48, 49. 


(f) Kely. 58. 69. 
Þyer 224. 


* 


2 Vide ſup. 


A. 34, 35» 36. 


(b) Vize ſup. 
ſect. 48, 49. 


(i) Infra 80. 82, ment (i) whether in the ſame county wherein the ſacrilege wa 


OF CLERGY. Bk. 2. 


$:8.. 72. As to SACRILEGE : It is obſervable, That all 
perſons not in holy orders, who (hall be indicted, whether in the 
ſame county wherein the fact was committed, or in a (aj different 
county, of © robbing any church, chapel, or other holy place,” 
are excluded from their clergy by (5) 23 Hen. 8. C. 1. the 
25 (c) Hen. 8. c. 3: revived (d) by s & 6 Edw. 6. c. 10. upon 
a conviction, ſtanding mute, or peremptory challenge of more 
than twenty; and by 3 & (e) 4 Will. & Mary, e. g. upon 
an outlawry. 

Sect. 7 3. But the word robbing (/) being always taken to 
carry witn it ſome force, as ſhall be more fully ſhewn, ſections 
88. 92. 96. it ſeems that no ſacrilege is within any of theſe 
ſtatutes, which is not accompanied with the actual breaking of 
a church, &c, Eg 

Seck. 74. But by 1 Edw. 6. c. 12. (g) f. 10. all perſons in 
general are ouſted of their clergy for the * felonious taking of 
« any xp out of any pariſh church, or other church or 
« chapel,” in all caſes, except that of challenging more than 
twenty; and by 3 & (h) 4 Will. & Mary, c. 9. upon ſuch a 
challenging as well as upon a conviction, &c. upon an indid. 


2 Hale 365, 366. committed, or in a different one. 


(4) Vide ſup. 


S242. 75. But it ſeems, That acceſſaries to ſuch a robbery 
or felonious taking, are excluded from their clergy by no ſta» 
tute; for though they are expreſsly mentioned by 23 Hen, 8, 
c. 1. yet ſince they are omitted by 25 Hen. 8. c. 3. and ſo 
much only (#) of 23 Hen. 8. c. 1. is revived as is affirmed and 


dect. 43, 44. 52+ enforced by 25 Hen. 8. c. 3. they ſeem to remain in the ſame 


35˙ 


2 Hale 333. 


{/) Vide ſup, 

ſect. 30. 

(] Vide ſors 

{cQ, 30, 31. 

(„ ſ. 32, 33. 
(0) 42, 43, 44+ 


caſe as if they had been wholly omitted by 23 Hen. 8. c.1. which 
is the only ſtatute I know of which extends to them, except the 
offence amount to burglary; in which caſe acceſſaries before 
are ouſted of their clergy by 3 & 4 Will. & Mary, c. 9. 

Sei. 76. But quere if there be need of any ſtatute to ex 
clude them, ſince the common law ſeems to have given no per- 
ſon whatſcever any right to demand the privilege of the clergy 
for ſacrilege, but only at the difcretion of the ordinary, as bath 
been more fully ſhewn, ſection the ninth, 


As to RoRBERY, I ſhall particularly conſider the ſtatutes 
excluding it from clergy, as they relate, 1. To robbery in or 
near the highway. 2. To robbery in a dwelling-houſe, booth 


or tent. 3. To robbery in general. 


Ses. 77. And firſt, as to robbery in or near the highway: 
It is obſervable, That all perſons, not in holy orders, who f 
be indicted (7) of “ robbing any perſon or perſons in or near 
© the highways,” are excluded from the clergy by 23 (/ 
Hen, 8. c. 1. and 25 () Hen. 8. c. 3. revived (9) by 5 & 
Edw, 6. c. 10. upon a conviction, ſtanding mute, or _— 


A 
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tory challenge of more Gy twenty; and by 3 & 4 (a) Will, («) SeRt. 48, 49. 
upon an outlawry, Ws 

_ 18. . That all Derek in general, who ſhall 

« be guilty of robbing any perſon or perſons in the highway, or 

« near to the highway,” are excluded from the clergy both upon 

an appeal and indictment by (6) 1 Edw. b. c. 12. f. 1c. in all (4) vide wp, 

caſes except that of challenging more than twenty; and by 3 & beg. 34, 33, 36, 

4 Will, & Mary, c. 9. upon ſuch a challenge upon an indictment. 37 


ged. 79. Note, That no robbery is within theſe ſtatutes, 228 25. 
but ſuch as is laid in the indictment to have been committed in Drs 3 
or near the (c) highway, and to have (4) put the perſon robbed And Bk. 1. c. 3 5. 


} N 
in fear. 13 


$:, 80. It is recited by 25 Hen. 8. c. 3. revived (e) by () Vide ſogra 

5 & b Edw. 6, c. 10.“ That divers felons and robbers that 43. 44+ 

had committed many heinous robberies and burglaries in one 

ſhire, and conveyed the ſpoil and robbery into another ſhire, 

and had been there (/) taken, indicted and arraigned upon fe- CH Vide Bk, 2. 

lony, and felonious taking of the ſame goods, and not upon © 33. C. 

the ſame robbery nor burglary; for that it was not committed 

nor done in the ſame ſhire where they had been ſo indicted 

and arraigned, and by reaſon thereof the ſame felons, robbers, 

and burglers had enjoyed the privilege of their clergy.” And 

thereupon it is enacted, That if any perſon or perſons be 

® indifted of felony for ſtealing of any goods or chattels, in 

any county within this realm of England, and thereupon ar- 

4 raigned and be found guilty, or ſtand mute of malice, or chal- 

« lenge peremptorily above the number of twenty perſons, or 

« will not directly anſwer to the Jaw, ſhall loſe and be put from 

* the benefit of the clergy, in like manner and form as they 

* ſhould have been if they had been indicted, and arraigned, and 

* found guilty in the ſame county where the ſaid robbery or burg- 

* lary was done or committed; if it ſhall appear to the juſtices 

* before whom any ſuch felons or robbers be arraigned, by 

* evidence given before them, or by examination, that the ſame 

* felonies whereupon they were lo arraigned, had been ſuch 

* tobberies or burglaries, in the ſame ſhire wherein ſuch rob- 

* beries or burglaries were committed or done, by reaſon 

© whereof they ſhould have loſt the benefit of their clergy by 

* force of 23 Hen. 8. in caſe they had been found guilty 

" thereof in the ſame ſhire where ſuch robberies or burglaries 

* vere ſy committed and done.” 
„81. But note, That this ſtatute extends (2) not to (g) 11 Cole g17 
who are outlawed; nor to thoſe who are indicted out of rifle 318. 

te realm of England; nor to thoſe who are indicted of ſuch ? _ 

ing as is excluded from clergy by ſubſequent ſtatutes z nor | 
v pellees; but the three firſt of theſe defects are ſupplied by 
J Will, & Mary, c, 9. by which it is enacted, . That if 
«c any 


* 
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« any perſon or perſons be indicted of felony f. ; 
« any goods or chattels in any county within 2 
England, dominion of Wales, or town of Berwick. u 
„Tweed, and thereof be convicted or attainted, or A 
© or their arraignment ſhall/ſtand mute, or will not direAly 
« anſwer to the indiament, or ſhall challenge peremptoril 
© above the number of twenty perſons returned to be of = 
jury, he or they ſhall be totally excluded from having the 
benefit of his or their clergy, if it appear upon 3 or 
examination before the juſtices, that the ſaid goods or chattely 
« were taken by robbery or burglary, or in any other man- 
ner, in any other county, whereof if ſuch perſon or per- 
« fons had been convicted by a jury of the ſaid other county, he 
or they are excluded by virtue of this or any other act from 
having the benefit of his or their clergy.” 

60 11 Coke 31. Sect. 82. Note, That (a) the words “e If it ſhall appear upon 
& evidence before the juſtices, &c.“ are to be intended where 
the party pleads not guilty, and is found guilty by the jury, and 
the words If it ſhall appear upon examination, &c“ are to 
be intended where he ſtands mute, or challenges peremp- 
torily above the number of twenty, or is outlawed, or con- 

Y Vide fup. fefles (5), &c. And it hath been (c) adjudged, That there 

. a is no need to make any entry on the record, that it appean by 

Con. "+ 7 yl ſuch evidence, or examination, that the felony was originally 

(<) And. 114. commenced in a different county, and was of ſuch a nature 

a Hale 318. that the offender could not have his clergy, But it is (aid, (4 

(%) Sum. old That it is uſual go write in the margent of the indictment, that 

eqition 2678, it is for robbery, &c. in another county. 

ce] Moore 35 Sec. $3. It is ſaid to (e) have been holden by all the juſtices, 

EP "gg T hat if the felony, whereof a man is found guilty in the county 

2 Hale = wherein he-is indicted, be ſuch as doth not need the benefit of 

. clergy, 2s amounting only to petit larceny, &c. the offender 
ſhall have only the proper judgment for ſuch offence, and no 
other, in reſpect of the robbery, &c. proved upon the evidence, 
&c. in the firſt county; for being convicted of no offence which 
will warrant a judgment of death, and conſequently having no 
need to demand his clergy, he cannot be hurt by being ex 

cluded from it. 
(f) Vide ſup. $ef. 84. It is enaQed by 3 & 4 (/ Ph. & Mary, c. 4 
5 45, od „ That thoſe who ſhall maliciouſly command, hire or counſel 
face gte * any perſon or perſons ta commit or do any robbery in or net 
laid in the in- „ any highway in this realm of England, or in any other the 

—_ | « Queen's dominions, ſhall be ouſted of their clergy, on! 

*. 2. <« conviction, ſtanding mute, peremptory challenge of mo! 
1 *. . & than twenty, or outlawry “ | 


wt 


f Secondly, As to Ronnery IN A DwELLIXG - H0U%s 
a * BoortH on TEN, I ſhall conſider the ſtatutes conceralng 
2 | 


xs they relate, To ſuch robbery putting ſome perſons in fear, 
To ſuch robbery putting no petſon in fear. 


$2. 85. Firſt, As to ſuch Robbery putting ſome perſon 


in fear: It is obſervable, That all perſons not in holy orders, 
« who ſhall rob any perſon or perſons in their dwelling- 
« houſes, or dwelling- place, the owner or dweller in the ſame 
« houſe, his wife, his children or ſervants then being within, 
« and put in fear and dread by the ſame,” and indicted, (4) 
are excluded from their clergy by 23 Hen. 8. c. 1. and 25 
Hen, 8. c. 3. revived by 5 & 6 Edw. 6. c. 10. upon a con- 
viction, ſtanding mute, or peremptory challenge of more than 
twenty, and by 3 & 4 Will. and Mary, c. 9. upon an out- 
lawry. 4 

955 86. And note, (b) That by 25 Hen. 8. c. 3. and 3 & 
4 Will, & Mary, c. g. they are excluded from their clergy on 
an indictment in a foreign county. And their acceſſaries be- 


fore are excluded in all caſes by 3 & 4 (c) Ph. & Mary, chaps 


ter the fourth. 

dell. 87. And by 1 (4) Edw. 6. c. 12. ſect. 10. all per- 
ſons in general who ſhall Lreat any houſe by day or by night, 
viz, „ who ſhall break a houſe burglarily, if in the night, or 
« ſhall break a houſe or commit a felony therein, if in the 
; * day, (/ any perſon being then in the ſame houſe where 
«* the ſame breaking ſhall be, and thereby put in fear or 
« dread,” are excluded from their clergy, as well upon an ap- 
peal as an indictment, in all caſes, (g) except that of chal, 
lenging more than twenty; and by 3 (% & 4 Will. & Mary, c. 
9. upon ſuch a challenge, as well as upon'a conviction, &c, 
upon an indid ment, whether in the ſame county wherein the 
breaking and felony was committed, or in a (i) different coun- 
ty; and the acceflaries before to ſuch a breaking, if accom- 
panied with ſtealing in a dwelling-houſe, are ouſted of their 
clergy in all (4) caſes by 4 & 5 Ph. &. Mary, c. 4. becauſe the 
felonious taking being accompanied with a breaking, ſeems 
properly (/) enough to come under the notion of robbery in a 


welling-houſe, all acceſſaries to which before the fact are ex- 


prefily excluded from their clergy by that ſtatute, as acceſſa- 
les before to robbery in general are by 3 & (mn) 4 Will. and 
zC. g. 
ve, 88, But (n) no breaking is within the ſtatute of 1 
Edw, 6. which doth not amount to an actual breaking of an 
houſe, or of ſome part of it; as of a cupboard or door, &c. 
d to the freehold ; and therefore the breaking of a trunk or 
box, &c. ſeem plainly not to be within the ſtatute. 6 
l But by 3& 4 Will. & Mary, c. 9. every perſon or perſons 
that (hall feloniouſly take away any goods or chattels, being 


in any dwelling-houſe, the owner, or any other perſon be- 
Vor. I. K k ing 
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2 Hale 1 
— 351,352, 


(a) Vide ſup, 
ſect. 30, 31, 32, 
33+ 42, 43z 44+ 
48, 49. 72. 77. 


(5) Vide ſup. 
— 80, 81, 82, 


4 Vide ſop, 
ct. 45» 46. 


(d) Vide ſup, 
ſe, 44z &c, 


(e) Vide ſup, 
ſect. 40, 

11 Coke 36. 
vide infra 
left, 93. 


vide ſup, 
8. 36. 


(5) Vide ſup, 
lect, 48, 49. 


(i) Vide ſup, 
ſea, 80, 81, 33, 
83. 

(A) Som. 236. 
Sup, ſ. 45, 46, 
(1) Vide ſup, 


* 77s 

And infra ſe, 
82. 92. 96. 
(m) Vide ſup, 
ſect. 48, 49. 


(%) Kelynge 38, 


Sum, 237, 238. 
Vide Foſter 108, 


hs. 


2 Hale 354,355, 
&c, 


or CLERGY, N. 2. 


„ing therein, and put in fear, or ſhall comfort, aid, abet, af. 
« ſift, counſel, hire, or command any perſon to commit ſuch 
* offence, being thereof convicted, or attainted, or indiQed 
and ſtanding mute, or peremptorily challenging above 
© twenty, ſhall be ouſted of the benefit of their clergy,” 


Secondly, As to ſuch robbery, putting no perſon in fear: 

ſhall conſider the ſtatutes concerning it as they relate,-To 
ſuch robbery in a houſe, which ſome perſon is in at the time; 
and, To ſuch robbery in a houſe, which no perſon is in 
at the time. 


Sea, 89. As to the firſt of theſe, it is enaQted by 5& 6 
Edw. 6. c. 9. That if it happen any perſon or perſons to 
be found guilty according to the laws of this realm, for 
* robbing of any perſon or perſons in any part or parcel of 
6e their dwelling-houſes, or dwelling-places, the owner or 
« dweller in the ſame houſe, or his wife, his children or ſer- 
„ vants being then within the ſame houſe or place where it 
„ ſhall happen the ſame robbery and felony ſhall be com- 


| ** mitted and done, or in any other place within the pre- 


(a) Sum 236, 
237. 
2 Hale 355. 


(6) Vide ſet, 
48, 49. 


(c For this, 
vice ſup. ſ. 73. 
$7, 88. 96. 
Summaiy 237, 


© cin&t of the ſame houſe or dwelling- place, that ſuch of- 
e fenders ſhall in no wiſe be admitted to their clergy, whe- 
de ther the owner or dweller in the ſame houſe, his wiſe, 
or children then and there being, fhall be waking or 
« ſleeping.” 

S-tt. 90. And that no perſon or perſons which hall 
* happen to be found guilty after the laws of this realm, of 
and for robbing any perſon or perſons, in any booth or tent 
« in any fair or market, the owner, his wife, his children, or 
« ſervants or ſervant then being within the booth or tent, 
„ ſhall not be admitted to the benefit of his or their clergy, 
„but utterly be excluded thereof, &c, without having any 
reſpect or conſideration whether the owner or dweller in 
„ ſuch booths ard tents, his wife, children or fervants being 


in the ſame booths or tents, at the time of ſuch robberies 


<« and felonies committed, ſhall be ſleeping or waking,” 

Sect. 91. This ſtatute (a) ſeems plainly to extend to all 
who ſhall be convicted by verdict or confeſſion, whether upon 
an appeal or indictment, but not to thoſe who ſhall be out- 
lawed, or ſtand mute, or chalienge peremptorily above twenty 
jurors; but theſe defects are ſupplied as to indictments by 3 
(6) & 4 Will. & Mary, c. 9. 

Sect. 92. It ſeems to be generally agreed, That no rovvery 
is within this ſtatute which is not accompanied with an aQual 
(c) breaking of an houſe, or of ſome part of it. 


235, 2 hele 354+» Yet in Popbam 84. there is a caſe ſeemingly contrary, 


$i, 


a A. a .J_DAa — a as. oe. 


SE CER OY 
Sed. 93. Alſo it ſeems to be agreed, (a) That a ſojour- 


Ch. 33 


dels being in a houſe at the time of the robbery doth not 
bring it within this ſtatute ; for the words are, Ne The owner 
« or dweller in the ſame houſe, or his wife, his children, or 
« ſervants, being then within the ſame houſe, &c.” Yet it is 
dad in (5) Hale's Pleas of the Crown to have been ruled by 
advice of the juſtices, That where one entered into the lodg- 
ing of Sir H. Hungate, being parcel of Whitehall, and broke 
open a chamber and took away his goods, his caſe was with- 
in this ſtatute, and that the indictment ought to be for breaking 
the king's houſe, called Whitehall, and for ſtealing the goods 
of Sir H. Hungate, divers perſons being in the houſe, 

But note, That this caſe is wholly omitted in the firſt edi- 

tion of Hale's Pleas of the Crown, and I cannot but think 
that it is miſprinted in the ſecond; becauſe ſuch a robbery 
ſeems by no means within the purview of this ſtatute, which 
extends only to ſuch robberies as are done to a man in ſuch a 
place as may be called his dwelling-houſe, or dwelling-place, his 
wife, children, or ſervants being at the ſame time within the 
ame, 
/ But in the ſtate of this caſe it ſeems to be admitted, That 
Whitehall, wherein the felony was committed, could not pro- 
perly be called, nor ought to be laid in the indictment as the 
dwelling-houſe or dwelling-place of the ſaid Sir H. Hungate, 
who was the perſon robbed, but of the king. 

Alſo it ſeems to be admitted, That it is ſufficient to ſet 
forth generally in the indictment that divers perſons were in 
the houſe, without ſhewing that they were under any rela- 
tion to the perſon robbed, as his children or ſervants, &c, 
which (e) ſeems to be neceſſarily required by 5 & 6 Edw. 6. 
c. 9. And therefore I take it, that the ſtatute here intended is 
not 5 & 6 Edw. 6. c. 9. but rather x Edw. 6. (d) c. 12. ſect. 
10. or 39 (e) Elia. . 15.— Let guezre, for neither of theſe 
ſtatutes ſeem to extend to this caſe as it is here put. 

However, 3 & 4 Will, & Mary, c. g. ſeems fully to extend 
wit; by which it is enacted, ** That all thoſe who ſhall 
* rob any dwelling-houſe in the day-time, any perſon being 
* therein, or ſhall comfort, aid, abet, aſſiſt, counſel, hire or 
© command any perſon to commit ſuch offence, being there- 
ck convifed or attainted, or indicted, and ſtanding mute, or 
challenging peremptorily above twenty, ſhall be ouſted of 
* their clergy,” But 1 do not (f) find that any ſtatute ex- 
dudes thoſe from their clergy who are acceſſaries to a rob- 

in a booth or tent, except it be from the perſon of a man, 

. wich caſe the acceſſaries before the fact ſeem to be ex- 
oued from their clergy by 3 & 4 Will. & Mary, c. 9. as ſhall 
& wore fully CQhewn hereafter. 

5 K k 2 Seas 
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(a) Hetley 64. 
S. P.C. 129. 
Summary 236, 
237. 

11 Coke 36. 


(5) Folio 237, 
8 


238. 
1 Hale 522, 523. 
Kelynge 27, 


{c ) Vile Hetley 
64. 


Summary 235, 
235. 

11 Coke 36. 
8. P. +4 129. 
Popham 84. 
(4) Vide tup, 
ſ. 87. 

(e) Vide infra. 
. 95, 99, 97. 


Jes the Sta- 
tute of 4 & 4 
Ph. & Mary, 
ſupra ſ. 45, 46. 
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Sef?. 94. It ſeems plain, That thoſe who are guilty of 
felony within theſe ſtatutes, are excluded from their cler 1 
3 & 4 Will. & Mary, c. 9. on an indidtment in a foreign 
county in the ſame manner as if they had been convicted in 
= _ county, as hath been more fully ſhewn, ſect. 80, 315 
| 2, 83. 
® Hale 356, $22. 95. Secondly, As to ſuch robbery in a houſe which 
no perſon is in at the time: It is recited by 30 Eliz. c. 15 
« That then of late divers lewd and felonious perſons %4 
derſtanding that the robbing of houſes in the day-time, no 
perſon being therein at the time, is not ſo penal as where 
ſome perſon is therein, had been emboldened to take their 
opportunity to commit many heinous robberies in breakino 
and entering divers houſes, &c.” and thereupon it is enaq: 
ed, That if any perſon fhall be found guilty, and convicted 
by verdict, confeſſion, or otherwiſe, according to the laws 
© of this realm, for the felonious taking away in the day-time, 
“of any money, goods or chattels, being of the value of 5s. 
<< or upwards, in any dwelling-houſe or houſes, or any par 
<< thereof, or any out-houſe or out- houſes, belonging and uſed 
to and with any dwelling-houſe or houſes, although no per- 
4 fon ſhall be in the ſaid houſe or out-houſes at the time of 
& ſuch felony committed, then ſuch perſon ſhall not be ad- 
& mitred to the benefit of his clergy.” © 
Sect 96. Notwithſtanding the words of the purview of 
this flatute ſeem plainly to include all felonious takings to the 
value of 5 8. out of an houſe, &c. whether with or without 
force; yet ſince the miſchief complained of in the preamble, 
and intended to be redreſſed, is the frequent committing of 
9 many “ heinous robberies in breaking and entering, &c.“ and 
% Kelynge zo. fince all other (a) ſtatutes excluding the benefit of clergy 
58. 69, 70. from robberies in houſes, have been conſtrued to extend to 
e ſuch larcenies only as are accompanied with a breaking of a 
11 Coke 36. houſe, or of ſome part of it; it ſeems agreed, (b) That this ſta- 
Oro. Car. 473» tute alſo ſhall extend only to ſuch a felonious taking as is ac- 
. companied with the like breaking. 

(c) C. Car. 473, Set. 97. It ſeems agreed, (c) That a chamber in one of 
x Jones 304. the Inns of Court, wherein a perſon uſually lodges, is properly 
Summary 83. a dwelling-houſe within this ſtatute, and may be fo called in 
2 Hale 233, an indiftment, becauſe every owner of ſuch a chamber hath 
Kelynge 27.52. a ſeparate intereſt in it, But that a lodging in Whitehall of 
4 So 3 Somerſet-houſe is not (d) a dwelling houſe within this ſtatute; 
cr. 13. 38, from whence it ſeems to follow, That a robbery in ſuch 2 
(4) Kelynge 27, lodging is not excluded from the clergy by this ſtatute, if any 
-—M fp. £ perſon were at the time in any other part of the palace, be- 
93, cauſe the whole is but one dwelling-houſe. ; 

(e) Sum. 237. Sect. 98. It ſeems agreed, (e) That no acceſſary hy cull 
2 Fae 357-0 of his clergy by this ſtatute. Alſo it hath been * 


1 Hale 527.521, 
| Sup. ſ. 45, 46. 


* 
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4) That he who ſtands by and abets another while he bresks (e) c. ca. 473, 
and enters the houſe, and afterwards divides the money with him, _—_ 
but doth actually enter the houſe himſelf, is hot within the ſta- Note, 3 
tute, The reaſon whereof ſeems to be this, that the words, fame caſe is in 
« [f any perſon ſhall be convicted, &c. of a felonious taking, 3 20 394 _ 
« Kc. in a dwelling-houſe, &c,” ſhall in ſo penal a law be in- 1 taken noticg 
tended only of an aQual taking, and not of a conſtructive of, 
one, But this ſeems an extremely nice caſe, and if it were 
2 new point, and not confirmed by experience, the authority 
of it might perhaps be juſtly queſtioned; for if the perſon, 
who only ſtood by and entered not the houſe, had actually 
entered it, and the ether only had taken the money, and had 
not given him any part of it till both had gone out of the 
houſe; in this caſe as well as in the other, it might be ſaid, 
That he who actually received not any part of the money till 
he was gone out of the houſe, was guilty only of a conſtructive 
taking in the houſe, and conſequently not within this ſtatute, 
But J cannot eaſily perſuade myſelf but that in ſuch a caſe | 
both muſt be adjudged equally within the ſtatute; and why (3) Vide ſup, 
not as well in the other, it ſeeming an uncontroverted (6) rule, e. 29. f. 7, 8. 
That where divers are preſent and abet one another in com- Mis roger 
mitting any felony, the act of one ſhall be looked on as the act * 
of all, | 

And upon this ground, as I take it, it hath been always 
agreed, that thoſe who are preſent, and abetting, when a mur- 
Cer or robbery is committed, are all of them equally excluded 
from their clergy, whether they actually gave the ſtroke or 
took the money or not; and yet the ſtatutes to this purpoſe 0 1146. 2 3. 
mention only thoſe who ſhall be found guilty of murder or (4) Aleyn 44. 
robbing, &c, Nor do I find any reſolution to the contrary on Summ. «8. 
any other ſtatute concerning clergy, except only the (e) ſta- A _ 
tute of Stabbing, whereon it bath been adjudged, (d) That ,,.,, 43. 
the perſon only who gives the ſtab is within the purview of Su 86. 
it; But this ſeems plainly to depend on the particular circum- Fer _ 
lances of this offence, which is excluded from clergy in re- 4 
ſpect of the cruelty and bloody mind of him who gives the Farrelly 129. 
tab, which certainly is peculiar to himſelf, 2 Ld Raym, 343» 
l 9:7. 99. However it is certain at this day, That whoever 
g (hall comfort, aid, abet, aſſiſt, counſel, hire or command any 
g perſon or perſons to break any dwelling-houſe, ſhop, or 
g warehouſe thereunto belonging, or therewith uſed, in the 
a daz-time, and feloniouſly take away any money, goods, or 
h ate] of the value of 58. or upwards therein being, although 

"0 perſon ſhall be within ſuch dwelling-houſe, ſhop, or 

warehouſe, being convicted or attainted, or being indict- 
Ba. and ſtanding mute, or challenging peremptorily above 
„ enty, ſhall be excluded from their clergy by the expreſs 

orcs of 3 & 4 Will, & Mary, c. ' Rag 

K k 3 Sect. 


Joa 


Supra ſ. 98. 
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$24. 100. But note, That this clauſe mentioning only a 
felonious taking in a dwelling-houſe, ſhop, or ware - houſe there. 
unto belonging, and not mentioning out-houſes in general, as 
39 Eliz. doth, ſeems to have prevailed before; and therefore 
I take it that an aſſiſtant to ſuch a felony in an out-houſe, not 
being ſuch a ſhop or warehouſe, without entering into it, is 
clearly intitled to the benefit of his clergy ſince this ſtatute, 
however it might be diſputed before. 

Sef?. 101. Note alſo, That the acceſſaries before to ſuch a 


_ felony in any out-houſe, not being ſuch a ſhop or ware-houſe, 


(a) Sum. 227. 
(*) Supla J. 99. 


{«c ) Sup. ſ, 43, 
#9. 


(4) Supra feQ, 
81, 82, 83. 


are ſtill intitled to the benefit of their clergy, becauſe the only 
(a) law which excludes them is the () above-cited clauſe of 
3 & 4 Will. & Mary, c. 9. which extends only to ſuch ſe- 
lonies “ in a dwelling-houſe, ſhop, or warehouſe thereunto 
belonging.“ 

Sect. 102. But all principals in any felony within the ſaid 
ſtatute of 39 Eliz. are excluded from their clergy by the ſame 
ſtatute upon any conviction, whether upon an indid ment or 
appeal; and by the ſaid ſtatute of 3 (c) & 4 Will, & Mary, 
upon an outlawry, ſtanding mute, or peremptory challenge of 
more than twenty, upon an indiment, whether in the ſame 
county in which the felony was firſt committed, or in a differ- 
ent (4) county. | 

Sea. 103. Thirdly, As to robbery in general, it is enaded 
by 3 & 4 Will, & Mary, c. 9. That all and every perſon 
or perſons that ſhall rob any other perſon, or ſhall comfort, 
«* aid, abet, aſſiſt, counſel, hire or command any perſon or per- 
tons to commit ſuch offence, being thereof convicted or at- 


„ tainted, or being indicted and ſtanding mute, or challenging 


(es) Vide 11 

| Coke 35, 36. 

2 Hale 360, 361. 
Sup. ſ. 34. 36. 


40. 
Vide ſup, 
lect. 42, 13, 44. 


ſe) Popbam 43. 
62. 
1 Anderſon 302, 
M core 660, 
4 Coke 40. 
Fk. 1. c. 38. 
ſe ct. 11. 

(99 11 Coke 35. 
vmM 231. 
(22 Coke 35. | 
* ummary 233, 

234 


6 peremptorily above twenty, ſhall not have the benefit of 
* his clergy,” 


Seer. 104. As to BuxGLaAry : (e) If any perſon be in the 
houſe at the time of the breaking, and thereby put in fear, the 


principal is excluded from his clergy by 1 Edw. 6. c. 12. f. 10, 


in all caſes, except that of challenging more than twenty, and 
by 25 Hen. 8. revived (/) by 5 & 6 Edw. 6. or at lealt by 
3 & 4 Will, & Mary, c. 9. upon ſuch a challenge, upon an in- 
dictment. | | 

Se. 105, Allo the principal in every burglary, whether (4) 
any perſon were in the houſe at the time or not, is exclud 
from his clergy by 18 Eliz. c. 7. upon a (5) conviction by ver- 
dict, outlawry, or confeſſion; and by 3 & 4 Will. & May, 
upon ſtanding mute, or challenging peremptorily more than 
twenty upon an indictment. 


ect. 106. Alſo by () the ſame ſtatute of 3 & 4 Will. & 
Mary, c. C. ( Every perſon who ſhall counſel, bire or com- 


mand any perſon to commit anv burglary, being 8 
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« yided, or attainted, or being indicted, and ſtanding mute, 
« or challenging peremptorily above twenty, ſhall not have his 
4 clergy.” 


$:2. 107. As to ARSON: It hath been clearly ſettled, 
Gnce Poulter's Caje (a) that the principal (5), not being in holy 
orders, is excluded from clergy upon an indictment in all caſes, 
except outlawry, by 23 Hen, 8. and 25 Hen. 8 as (c) revived 
by 5 & 6 Edw, 6. c. 10. And it is certain that he is excluded 
upon an outlawry on an indictment by 3 & 4 Will, & Mary, 
c. 9. Alſo acceſſaries to the fact before, maliciouſly, are ex- 
eluded in all caſes by 4 & 5 Ph. & Mary, c. 4. (4). 


d. 108. And to remove all doubt (e) it is enacted by 
9 Geo. 1. c. 22. That if any perſon or perſons ſhall 
i ſet fire to any houſe, barn, or out- houſe, or to any hovel, 
cock, mow, or ſtack of corn, ſtraw, hay, or wood, or 
« ſhall by gift or promiſe of money or other rewatd, procure 
% another to join him or them in any ſuch unlawful act, ſuch 
« offender ſhall ſuffer death without benefit of clergy,” 


$2. 109. Note, That by 1 Edw. 6. c. 12. ſ. 14. (f) Every 
lord of parliament is allowed his clergy in all caſes, wherein 
others are excluded by that act, except wilful murder, and con- 
quently cannot be denied his clergy for any other felony 
wherein it was grantable at common law, unleſs it be ouſted 
by ſome ſtatute made fince the firſt year of Edward the ſixth or 
(g) revived by 5 & 6 Edw. 6. c. 10. | 


$:. 110. As To the third general point of this chaper, 
viz, At what time the benefit of clergy is demandable. It 
ſeems, (5) That it might be demanded, by the ancient common 
aw, as ſoon as the priſoner was brought to the bar, before any 
inditment or other proceeding againſt him; for it is plain, 
That anciently the clergy claimed, and were in a great meaſure 
indulged, a privilege of being wholly (i) free from ſecular juriſ- 
diction for crimes puniſhable with loſs of life or member, But 


ther the ſtatute of Meſiminſier the firſt, which ſtrialy enjoined 


the ordinaries not to ſuffer clerks who have been indicted by ſolemn 
inqueſts to be delivered without due purgation, the judges ſoon 
mace a ſettled rule (4) not to deliver any clerk to the ordinary, 
before he had been firſt indicted and arraigned, and his offence 
bad been inquired of and found by an inqueſt of office, which 
w38 done both to the end that if the priſoner were found guilty, 
be () might abſolutely forfeit his goods (which anciently were 
laved dy a purgation), and alſo that the court might be ap- 


(SP. c. 131, 185, 2 Inviitute 164 633, 634. Summary 239. Finch 463. 


$03. 


(eh Coke 29 

to 38. 

Summary 233. 

1 Hale 570, 57m. 

(5) 2 Hale 343. 

Ante P-. 481, 

482. 

(c) Ante 488, 
86 


486 g 
(44), Ante 487. 


{e) 2 Hale 346. 
Bk. the firſt, 
page 166 in atis. 


8. P. 6. 


(g) Sup. ſect. 
42, 43, 44+ 


(I) See the Stat, 
of Marl. c. 28. 
Weſtm. 1. c. 2. 


Art, Cler. c. 15. 


2 Inſt. 150, 

163, 164, 633. 
S. P. C. 123. 
130, 131. 13g, 
2Hale 377, 378. 
Bracton J. 3. e. 9. 
Sup. e. Is, ſ. 84. 
Hobart 238,289, 
Yet in Kelynge 
1002 the con- 
trary ſeems to 


den. 
60 ide Bract. 
I, + & 

Art Clerk e. 159. 
8. P. C. 138, 139, 


3 Comm. 62, 

4 Comm. 339. 

F. Corone _ 
4˙ 


N. 386 417. But this ſeems to be doubrful, F. Corone 233, (/) 5» P. C. 231. 1 
te 11. Rezi. 68. Plowden 262, Contra 40, Aſſize 42, 43. Ab. F. Corone 91. B. Forts 


+ Hoban 289. it is helden, That the goods are not forfrit without a conviction. 
*Kk 4 priſed, 
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(a) Sum. 240, priſed, whether it were proper, from the circumſtances of 
= 288, caſe diſcloſed upon ſuch an enquiry, to deliver the clerk to — 
8. P. c. 139. ordinary generally, in which caſe he was allowed to make bit 
$ Ax u purgation (4), or ſpecially, (6) abſque purgatione facienda, But 
e this practice being found inconvenient to priſoners, becauſe 
Sum. 240. loſt their goods if found guilty by ſuch inquiry, and yet could 
_ _ take no challenge to any of the jury, it being but an inqueſt of 
Kelyage * office; it hath been the general practice (c) ever ſince the 
4 Comm. 363. keign of Henry the ſixth to oblige thoſe who demand the benefit of 
N $39: clergy to plead and put themſelves upon their trial, under (4) 
tm — pain of being dealt with as thoſe that ſtand mute, whereby they 
F. Corone 33. forfeit their goods (e) without any inquiry concerning their 
- ROY crime; but yet (/) cannot be denied their clergy, where they 
Salkeld 6s ſhould be intitled to it in caſe they were convicted, unleſs they 
Finch 463. be ſpecially excluded by ſome ſtatute, But after a clerk hath 
11 put himſelf upon his trial, and the inqueſt are charged with 
fo {aid in « Joze bim, it is ſaid that he (g) may, if he deſire it, be admitted to his 
| ofa caſe in clergy, before the jury come back; but ſhall not forteit bis 


$8.7. 7. ButT goods unleſs they find him guilty. 


made qut by the books at large, But this is clearly holden 3 H 9.13. Ab F. Cor 53. (+) Sup, 
_ . 19. (J) s H. 4. 3+ Ab. F. Corone 73. Sup, c. 30. ſect. 344 (Z) S. P. C. 131. Fink 


(b) Sum, 23 Sec. 111. Alſo I take it to be generally agreed in the later 
w (>) books, That a perſon may demand his clergy after a non {git 
recorded ; and alſo after judgment given againſt him, whether of 


40. 
2 Hale 378,379, 
80. 


F. C. 13. (i) death, or of (I) pain fort et dure, or of (1) outlawry, &c. 
F. Er 363, 364. as weil as before judgment, and even (n) under the gallows, if 


C . K . * Q; 
mn" 99. there be 2 judge there who has power to allow it; as a juſtice 


of the king's bench, if the party were condemned there; or 

a juſtice of gaol-delivery, if he were condemned before him, 
12 Afize rg. and the commiſſion of gaol-delivery be not (n) yet adjourned, 
: — . Cor. 117. and according to ſome (o) opinions, even though the com- 
— Corone miſſion were adjourned. | 
(i) 40 Aﬀize 42. 23. F. Corone 91. Dyer 183. 34 H. 6. 49. F. Corone 20. B. Clergy 
1. (i) Summary 239. 1 Hale 380, Sup, c. 30. ſeck. 34. (/ 0 E. 4. 28. 8 fl. 4. 2. F. 
Corone 73. (m) 34 Hl. 6. 49. Ab. F. Cor. 20. B. Clergy 1. Summary 239, 249 U½1755. 
8. P. C. 134. Crompton Jur. 136. (7) S. P. C. 133, Summary 240. Cor. jusiſ. 126. (e) A 
it ſeems from Djer 203. 2 Hale 379. EY | | 


(p) Brad. B. 3. $227, 112. As to the fourth general point of this chapter, 

War. 1 e. 3. Viz. Whether the benefit of clergy ſhall be allowed whete it is 

2 Inft. 163,164, not demanded : I take it to be generally agreed, That not- 

wm C. 13900 withſlanding it was anciently the (p) uſual method for the ordi- 

5 1 „ Nary to demand the criminal as his clerk, before the court al 

K H. 6. 49. lowed him the benefit of his clergy; yet there was no (g) nes 
e 


lyhgegg- ceffity that any ſuch demand ſhould be made by the ordinary 


331, 132, 133- Hobart 289, 290. F. C ne 9. See the following Cain 
But this matter ſeems to be A 4 i Ade 15. a Clergy 9. 31 H. 6. 40 Rehe 
995 F. Cor, 44, 120. 191. 97 E 4+ 28. F. N. 8. $6, But 
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But the court might without it admit a perſon to the benefit of («) Vide ſup. 


. n ſufficient evidence of his being a clerk ; as upon 
— — letters of orders, or reading as a clerk, &c. ex- 
2 appears to have been guilty of ſacrilege, or of breaking 


the priſon of the ordinary; in which caſes it is ſaid to have been 


ſure left to the (a) diſcretion of the ordinary 
. And as there is no 

that the ordinary ſhould demand the benefit of clergy 
8 2 bp ſo (5) neither doth there ſeem to be any that the 


whether he ſhould have his clergy or not. 


priſoner himſelf ſhould demand it, where it ſufficiently appeared 


ſect. 9. 

F. Cor. 112. 128. 
&P.& 33+ 
27 Aſſine 42. 
Ab. F. Cor. 205. 
(5) S. P. C. 237. 
F. Cor. 191, 


254. 
— Aſſize 19. 
Summary 239. 


2 Hale 321.378, 
8 


to the court that he has a right to it in reſpect of his being in 5 Clergy 1. 9. 


orders, &c.; in which caſe, if the priſoner does not demand it, 
allow it him or not. 


Had. 113. As to the fifth general point of this chapter, 
viz. Who is to judge whether a perſon who demands the bene= 
fit of clergy, have a right to it or not: I take it, That in all 
caſes the temporal judge is to determine both whether the 
clime be within the benefit of clergy, and alſo whether the per- 
ſon who demands it be qualified to demand it or not. For not- 
withſtanding it had its (c) original commencement from the 
canon law: yet it being no (4) otherwiſe to be allowed here 
than as it hath been received by, and is agreeable to the com- 
mon or ſtatute law, whereof the temporal courts are the judges, 
it ſcems very reaſonable that all queſtions (e) of this kind be 
determined by thoſe courts, And therefore even in thoſe caſes 
wherein by the old books the ordinary ſeems to have been al- 
lowed a diſcretionary power of demanding or refuſing a clerk ; 
s where he hath been guilty of (/) ſacriſege, and alſo in caſes 
wherein it is ſaid generally, that a priſoner hath no right to 
bis clergy, as where he is convict of (g) hereſy, &c. it ſeems to 
be taken as a ground by Staundforde, That the temporal judge, 


where the ordinary refuſes a priſoner, has a power to determine B 


whether ſtill he may be allowed his clergy or not. And this 
ſeems to be grounded on good reaſon; for otherwiſe in ſuch 
cales the ordinary by ſuch pretences might have an abſolute 
power of comptrolling the temporal courts in a matter properly 
(terminable by ſuch courts. And therefore whatever point it 
my turn upon, whether a priſoner ought to have his clergy or 
nt, 25 the validity of his letters of orders, or his being a here- 
uck convict, &c. howſoever the temporal courts may pay the 
igheſt regard to the certificate of the ordinary; yet I take it 
to de generally (5) holden, That they only are finally to deter- 
mule Whether upon the whole the priſoner be well intitled to 

/ or not, becauſe the ordinary is not in this reſpect 


matter ſeems to be left coubtful. Vide F. Corone 44 


eſteemed 


. Corone 73. 


it Hobart 289. 
ſeems to be left to the diſcretion of the judge, whether he will 


e) Sup. ſect. 24 
Habart 42838. 
(4) Sup. ſ. 2. 
110. 
Hobart 288. 
(e) Vide 1 E. 3. 
13. 
* 

» Corone 1 
B. Clergy c 
Where the court 
refuſed to deliver 
to the ordinary | 
a clerk who had 
abjured, till he 
ſhould get the 
king's pardon of 
his return inte 
the land without 
licence, 
See Kelynge 28. 
(f) S. P. . 133. 
Sup. ſ. 9. 
(e) S. P. C. 133. 
ut 21 E. 4. 21. 
Ab. B. Clergy 
18. 


BY 7 
ſeem to be cone 5 


trary, where the 
ordinary afligns 
no particular 
caſe of refuſal, 
(5) Hobart 2c 0. 
See the notes to 
the other parts 
of this — the, 
foregoing ſec- 
tion ; yetg E. 
4. 28. this 
Ab. B. Cler. 3. 
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(a)7 E. 4.29 eſteemed as a judge, but (a) only as a miniſter to the court. 
Sy. New 24+ However it was certainly the (5) ſettled praQtice (while the 
B. Ordinary 16. method of trying the priſoner's capacity of receiving orders waz 
34 4.6.49. by putting him to read a verſe), for the judges of the common 
> pea law to over-rule the ordinary as to the point, whether the pri- 
7 H. "4 ping ſoner read as a clerk or not; and to record a legit or non leit, 


Ab. B. Clergy 2+ according to their own judgment. 

dinary 20. 

I 8 H. ang Ab. F. Impriſ. 28, B. Ordinary 11. Kelynge 51. 89. Finch. 463, 464. 8. p. 

C. 131, 132; 133. 141. Summary 240. 2 Hale 378, 381. 21 E. 4. 21. Ab. B. Clergy 16, 

(5) Kelynge 28. 51. 9 E. 4. 28. Ab. F. Corone 32, B. Ordinary 12. See the caſes cited to 
the precedent letter. 


$2, 114. But the neceſſity of ſuch an ability to read in the 
te) Sup.ſec. 109. Caſe of a peer, Was taken away by 1 Edw. b. (c) c. 12. . 15. 
S. F. C. 129. by which it is enacted, That in every caſe where any of the 
AY ««.king's ſubjects ſhall upon his prayer have the privilege of his 
„ clergy, &c. every lord having place and voice in parliament, 
« ſhall by virtue of that act of common grace, upon his re- 
« queſt or prayer, alledging that he is a lord or peer of this 
« realm, and claiming the benefit of this act though be can- 
1 not read, without any burning in the hand, loſs of inheritance, 
„ or corruption of blood, be adjudged, deemed, taken and uſed, 
*« for the firſt time only, to all intents, conſtructions and pu- 
«© poſes, as a clerk convict, and (hall be in caſe of a clerk con- 
« vict, which may make purgation, without any further or 
<< other benefit or privilege of clergy, to any ſuch lord or peer 
* from thenceforth, at any time after, for any cauſe to be al- 
& lowed, &c.“ 

Se. 115. The neceſſity of ſuch reading is alſo taken away, 
as to every common perſon, by 5 Annæ, c. 6. by which it is 
enacted, That if any perſon convict of ſuch felony, for 
* which he ought to have the benefit of clergy, pray the bene- 
e fit of that act, he ſhall not be required to read, but ſhall be 
6“ puniſhed as a clerk convict.“ 


(4) F. Coro, 3 Sec. 1 16. As to the ſixth general point of this chapter, 9/2, 


Ro How far the ordinary was puniſhable at law for demanding ot 
21 2 3. 3 refuſing a clerk againſt law : It ſeems agreed, (d) That ancient- 


B. Contempt 19. ly this was ſuch a contempt for which his temporalities might 


ES __— be ſeized : But ſince the ſtatute of 25 Edw. 3. c. 6, which 


2 Inſt. 164, provides, That prelates ſhall be admitted to pay a reaſonable 
See the notes « fine for contempts to writs of quare nen admiit, and fuct 


— next 46 like,” it ſeems to have been generally (e) agreed, That the 


(% E. 4.28, ordinary is liable only to be fined, but to no ſuch ſeizure for a 
Ab. F. Coro. 32+ : 
Bro. Cletzy 7. 7 E. 4. 29. Ab. F. Fines 24. B. Clergy 19, Ordinary 16. 34 H. 6. 151 a 
F. Fines 19. B. Cleigy x. x5 H. 7. 9. Ab. F. Impriſ. 28. B. Ordinary 11, Kelynge 28. 2 
Finch 463. 2 laſt. 164. Yet ſee the conirary holden the very next year. 86 Affe 19. 
F. Corone 191. And alſo 7 H. 4. 41. Ab, B. Cleigy 2. Ordi, 20. And S. P. C. * 2 
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this kind, as in obſtinately (a) perſiſting to return 
as a clerk, or the contrary, &c. againſt 
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contempt of 
that a priſoner reads 
the declared ſenſe of the court, 


. As to the ſeventh general point of this chapter, 
_n "bat manner a clerk was to be delivered to the ordi- 
nary, and afterwards demeſned by the common law, It ſeems 
(b) plain, That anciently wherever a clerk was delivered to the 
ordinary. by a temporal judge, his perſon ought to be kept in 
the ordinary's priſon, till (c) he had been tried before him by a 
jury of twelve clerks. For the clergy never pretended to an 
abſolute exemption from all kind of puniſhment for their crimes, 
but only to a privilege of being tried only by eccleſiaſtical 
judges; and this was anciently ſo far indulged them, that after 
they had once been delivered to the ordinary, they could 
not afterwards be remanded to any temporal court, before the 
ſtatute of 8 Eliz. c. 4. ſet forth more at large ſection 122, &c. 
cither for the ſame crime wherewith they had been charged 
in ſuch court, or for any other (4) committed before the time 
when the benefit of clergy was allowed them, whether ſuch 
other crimes were within the benefit of clergy, or not, And 
if they could acquit themſelves on their trial before the ordi- 
nary of the crimes for which they had been arraigned in the 
temporal courts, which acquittal was called a purgation, (e) 
they anciently claimed a right not only to be delivered out of 
priſon, but alſo to be reſtored (f) to their goods, &c. But to 
render ſuch purgation the more difficult, and alſo to delay the 
delivery of great offenders as much as poſſible, the judges 
nciently often refuſed (g) to deliver them to the ordinary till 
they had been arraigned of all the crimes whereof they ſtood in- 
difted, But after the ſtatute of (5) 25 Edw. 3. the judges 
could not refuſe the delivery of clerks convict in reſpect of any 
crime whereof they had not been actually arraigned; and 


therefore they uſed to arraign them at once for all the crimes 
whereof they ſtood indicted, 


three writs to this purpoſe. 8. P. C. 52. 185. 192, 193. Regiſter 68. Vide 1 


1 F. Corone 394. 461, B. Clergy 24. 30. 8. E. C. 56. 108, Summary 213·˙ 


405. F. C. 108. 142, Dyer 214, 215. 


deck. 118. And if ſuch clerks could not purge themſelves 
ron ſuch a trial, I do not (i) find that they were anciently 
liable to any greater puniſhment than degradation, and the (4) 
6 of their goods, and the profits of their lands, unlei - they 
had been guilty of apoſtacy, &c. But afterwards, (/) by a pro- 
ncial conſtitution, if they were notoriouſly ſcandalous, they 
vere to be kept in a perpetual priſon, on ſlender diet, &c. 


bt generally, That degradati ; 
gradation was the only puniſhment; but I ſuppoſe that 
A puaildment to the perilon, (/) S. P. C. 140, 141, See C, Jac, 431, 


Sec. 


507 
(a) dee the books 


cited to the other 
parts of this ſec- 


2 Hale 332, 

38 &. 

(5) Br. I. 3. e. g. 
8. P. C. 1 37. 


e) See the Sta, 


of Weſt, 1. c. 2. 
2 Inſt. 163, 1 

S. P. C. * 
138, if the or- 
dinary ſuffered a 
clerk to go at 
large without 
making ſuch 
purgation, he 
might be fined 
by the temporal 
courts, 

icH, 7.9. 

9 E. 4. 28. 

(4) And this prĩ- 


vilege was ex- 


preſsly con- 


firmed, 25 E. 3. 
c 


— appears from 
the recital of 

$ Eliz. e. 4. 
Vide Dyer 214, 
255. 

Summary 213. 
249. 

Anderſon 114. 
S. P. C. 108. 
Finch 464. 
Popham 107. 
e Finch 464, 
46 


5. 

Som. 241, 
5 Coke 110, 
8. P. C. 185, 
In the Regiſler 
68. there are 
Rich. 3 1 Js 

B. Corone 11. 


(i) Brat. I. 3. 


c. 9, .. 2, 
S. P. C. 138. 
(#) Sum, 241, 
3 110. 
racton and 
Staundforde in 
the places cited 
to the precedent 
letter ſeem to 


they mean the 
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(s) Brat, . „ Se. 119. If the ordinary had refuſed to admit x clerk de. 
« b. E. 147 livered to bim to make his purgation, he might be compelled 
138. (0) by a ſpecial writ for that purpoſe, 


25 H. 7.9. 
Cro, Jac. 431. B. Corone 223, 


Sect. 120. But this privilege was often very much abuſed. 
55 — and therefore after the wks Weſtminſter x. e. 2. which 
2 Inſt, 195. requires that no clerk ſhall be delivered without due Purgation, 
(b. TR the courts of common law would never deliver over a clerk 
Hobart 28g. to the ordinary, without a (6) previous enquiry into, or trial 
F. Corone 247- of his crime; whereupon if the clerk were found guilty, he 
M 4 abſolutely forfeited his goods, and the judges would (c) often 
7. Corone 109. in their diſcretion make a ſpecial delivery abſque purgatione fa- 
e cienda; as where it appeared that a priſoner was a common (4) 
— „ ©* thief, &c. or where in an appeal of robbery a reſtitution of the 
But 1 goods ſtolen had been awarded (e) to the appellant, which 
| __ Thy a judgment they would not ſuffer to be contradicted by a pur- 
mitte to bis gation. And both in ſuch a caſe, and alſo d fortiori, where 2 
pygation after a Clerk is admitted to his clergy after an attainder, whether by an 
— by expreſs judgment or by outlawry, &c. or even after a conſeſſon, 
F. Corone 393, (Y) though he were not ſpecially delivered abſque purgatione fa. 
5 Aſfize 5, cienda, the ordinary ſeems by the ſtronger (g) opinions to have 
2 ” Stone been liable to an eſcape, if he had admitted him to his putga- 
427. tions, becauſe it could not but contradict a judgment, or the 
Eels. P. e. 48. party's own confeſſion, which is the higheſt conviction. Nei- 
24.6.7, ther was any purgation thought lawful without a previous 
Ab. F. Corone notice to the (%) king of the time when it was intended to 


26, be made, 

23 E. 4. EY | 

Ab, B. 0 158. F. Corone 38. 3 H, 7. 12. Ab. F. Corone $6 136. 9 E, 4. 23, Ab, R, 
Corone 55, B. Corone 4. Finch. 464, 46 5. Con. Hobart 289. F. Corone 109. 128. 247. 450+ 
18 Aſſize 13. Ab. F. Corone 176. Utl, 2. Theloal B, Is c. 15. ſec, 26. (#) Finch 464+ 8. 
P. C. 138. F. Corone 152. | 


Se. 121. As to the eighth general point of this chapter, 
viz. What ſhall be done to one who is allowed the privilege of 
clergy. at this day, and how far it ſhall be for bis benefit: It is 
enacted by 4 Hen. 7. c. 13. That if any perſon not in or- 
« ders, ſnall be convict of murder, he ſhall be marked with an 
« M. and if of any other felony, with a T. on the brawn of the 
<« left thumb, in open court, before he ſhall be delivered to the 

(i) Sum. 240 © ordinary.” And it is ſaid by (i) Hale, That by 3 Hen. 7. 
c. 1. A clerk conviQed of manſlaughter ſhall be committed, of 
bailed at diſcretion till the year be paſſed, But the contra 

(+) Kelynge 25+ hath been (4) adjudged ; for the ſaid ſtatute mentions only t 

9 who are acquitted of murder at the king's ſuit, within the — 
and day, in which caſe it directs that they ſhall be — 

or bailed, till the year and day be paſſed, that they * 
forthcoming, in order to anſwer to an appeal, if brought * 

1 , 


4 © KB Et. / ie thera Toa 


hat time. But it admits the clergy once _ to be a good bar 
to an appeal, even after an attainder, and therefore cannot be 
thought to have intended to make proviſion in any caſe for the 
parties being forthcoming to anſwer an _ after clergy 
hath been allowed him, which makes it ineffectual. But it is 
certain, that any perſon who hath his clergy may be committed 
for any time within a year by 18 Eliz. c. 7. ſ. 3. ſet forth more 
rge, ſection 125. 
1 10 122. lt — by 8 Eliz, c. 4. f. 3. That divers 
ſons had oft times committed ſundry deteſtable felonies, for 
the which clergy is not allowable, and afterwards had fled to 
places remote where they were not known, and committed 
ſome other felony within the benefit of clergy, and being ar- 
nigned for the ſame had had their clergy allowed them, and 
thereupon been committed to the cuſtody of the ordinary, 
the former offence being then not known, and fo by that 
means could not after be impeached for the ſame, to the great 
encouraging of offenders, uſing ſuch practices of foreknow- 
lege and ſet purpoſe for their diſcharge of the ſame.”; 

Sd. 123. For reformation whereof it is enacted, . That 
« every perſon or perſons, who ſhall hereafter upon his or 
« their arraignment for any felony, be admitted to the benefit 
« of his clergy, and delivered to the ordinary for the ſame, and 
& ſhall make his due purgation for the ſame offence or offences 
« whereupon he was ſo admitted to his clergy, and ſhall, be- 
* fore the ſame admiffion to his clergy, have committed any 
© other ſuch offence, whereupon clergy is not allowable, and not 
« being thereof indifted and acquitted, convicted or attainted, 
« or pardoned, ſhall and may be indicted or appealed for the 
© ſame, and thereupon put to anſwer, and ordered and uſed 
* in all things according to the laws and ſtatutes of this realm, 
in ſuch like manner and form, as though no ſuch admiſſion of 
* clergy had been; any law, cuſtom, or ufage to the con- 
* trary notwithſtanding,” ; 

$2, 124. And for the avoiding of ſundry perjuries and 
her abuſes, in and about the purgation of clerks convict, de- 
livered to the ordinaries, it is enacted by 18 Eliz. c. 7. “ That 
" every perſon who ſhall be admitted to his clergy ſhall not 
© thereupon be delivered to the ordinary, but after ſuch clergy 
„ allowed, and burning in the hand, according to the (a) ſta- 
* tute in that behalf provided, ſhall forthwith be enlarged and 
* delivered out of priſon by the juſtices before whom ſuch 
* clergy ſhall be granted, that cauſe notwithſtanding,” 

5, 125. But it is provided, par. 3. That the juſtices 
. defore whom any ſuch allowance of clergy ſhall be had, ſhall 
: and may for the further correction of ſuch perſons to whom 
g clergy ſhall be allowed, detain and keep them in priſon for 
lach convenient (6) time, as the fame juſtices in their diſcre- 

„tions 


4 H. 1 
2 — 
ſec. 121, 


(5) 2 34g. 237. 


(5) Sum. 213, 


1 Anderſon 114. 
Popham, 10). 


(e) Kelynge 37. 
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4 tions ſhall think convenient, ſo as the ſame do not excees 


<« one year's impriſonment,” 

$222. 126. And it is farther provided, par. 5, 46 Thy all 
« perſons admitted to their clergy, ſhall, notwithſtanding ſuch 
« admiſſion, be put to anſwer to all other felonies whereof 
<« ſha]l be indited or appealed, and not being thereof before 
« acquitted, convicted, attainted or pardoned, and ſhall in ſuch 
% manner and form be arraigned, tried, adjudged, and ſuffer 
« ſuch execution for the ſame, as they ſhould have done, if, 2 
« clerks convicts, they had been delivered to the ordinary, and 
<« there had made their purgations; any thing in this act con- 
<« tained to the contrary notwithſtanding,” 


oo theſe ſtatutes the following points ſeem moſt remark. 
Able: 


Sect. 127. Firſt, Inaſmuch as it plainly appears, not only 
from the preamble, but alſo from the expreſs words of the 
above recited clauſe of 8 Eliz, c. 4. That it had nothing elſe 
in view but only to prevent the inconvenience that offenders 
ſhould be diſcharged of crimes not within the benefit of clergy, 
by being admitted to their clergy for crimes within the benefit 
of it, as they were (a) before this ſtatute ; and inaſmuch as the 
above-recited proviſo of 18 Eliz. c. 7. though it be more large- 
ly worded than 8 Eliz. c. 4. hath a plain relation to it, and 
therefore may reaſonably receive the ſame conſiruQion; it ſeems 
to have been agreed, (5) ever ſince theſe ſtatutes, That a con- 
viction for a felony within the benefit of clergy, and an allow . 
ance of clergy thereon, is as much a diſcharge of all precedent 
felonies within the benefit of clergy (though not of any others) 
as it was before theſe ſtatutes. 

Sect. 228. Secondly, Inaſmuch as the ſtatute of 18 Eliz. 
c. 7. is expreſs, ** That every perſon admitted to his clergy, 
«© ſhall not be delivered to the ordinary, but after ſuch clergy 
« allowed, and burning in the hand, ſhall forthwith be en- 
<« Jarged and delivered out of priſon, &c, with a provi/e never- 
«© theleſs, that for further correction he may be kept in priſon, 
« &c, and alſo with a farther proviſo that he ſhall anſwer to all 
« former felonies, in the ſame manner as if he had made his 
ce purgation.“ It ſeems to be the more prevailing opinion, 
(e) That a clerk convi being admitted to his clergy, my 
either be taken to have a kind of a ſtatute-pardon, or elle to 
be in the ſame caſe as if he had made his purgation at the com- 
mon law. | 

And both theſe conſtruQions ſeem reaſonable, For as tothe 
firſt it may be ſaid, That the ſtatute by ordaining that the paſty 
ſhall be forthwith enlarged and delivered out of you under 
certain proviſoes, ſeems plainly to imply that he ſhall be liable 
to no other puniſhment, and conſequently in effect ow 
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him, And as to the ſecond it may be ſaid, That the ſtatute 
Gems only to intend to take away the practice of making pur- 
non, which had been ſo much abuſed, but not the benefit 
— to the ſubject by it, but rather to make it more uni- 
yerſal, by giving the ſame advantage to all by a direct and ex- 
preſs law, attended with no inconvenience, which before ſome 
only gained by an uſurped practice, very frequently abuſed, 
and highly derogatory from the honour of the common law. 
But (a) Sir Edward Coke is of opinion, That it ſhall enure by () 5 Coke 170. 
way of purgation in reſpe& of ſuch perſons only who might be 
admitted to make their purgation before the ſtatute, and in re- 


That becauſe many offenders before the ſtatute might have 293. 

their clergy, who yet could not be diſcharged by making their | 
purgationz and the ſtatute intends that all in general who are 

admitting to their clergy, ſhall be diſcharged, &c. And alſo be- 

cauſe all purgations diſcredited a trial at Jaw, therefore it is not 

reaſonable to intend that the ſtatute meant that ſuch a diſcharge 

ſhould enure by way of a purgation, but only by way of a ſta- 

tute · patdon. But to this it ſeems a reaſonable anſwer, That 

it doth by no means follow, that becauſe the ſtatute intended 

that ſuch diſcharge ſhould extend to perſons who could not 

have the benefit of a purgation, therefore it did not intend that 

it ould have the effect of a purgation ; neither doth it ſeem to 

follow, That becauſe a purgation diſcredited the acts of a jury, 

therefore ſuch a diſcharge, if it have to ſome purpoſes the ſame 

efeQ as a purgation, muſt diſcredit them likewiſe, 

$4, 120. Thirdly, Taking the ſtatute to enure either by (e) Sum. 247. 
way of a ſtatute-pardon, or purgation, it ſeems that it reſtores (4) I 37s 
(c) the party to his credit, and conſequently enables (4) him to aA Sar 
dea good witneſs ; which it hath been queſtioned whether a Siderfin 223. 
padon by the king can do, as ſhall be ſet forth more at large in * _ = 52Jo 
de chapter of pardon, Alſo it ſeems agreed, That it gives him — 386. ** 
a capacity to purchaſe (e) goods, and to retain the (/) profits of 5 Modern 15. 
bs land, but gives him no right to be reſtored to thoſe which ( 8 0 N 
be had at the time of the conviction, which, being veſted in the | Aran RO 
king by the forfeiture upon the conviction, (g) ſhall not be de- (/) 5 Coke 210, 
[elle either by a (y) pardon or (i) purgation. For it is certain Forfar . 
Dore o ſhewn in the chapter of pardon. Neither would the — 110. 
demon law endure that purgation, which was introduced by c. 24% 


i connivance, or rather tolerated than allowed, ſhould ſo far 4.7. x 


e1troul its proceedings, Corone 53. 
TY F , 356. 365. 393. 
"Wc 23- . B. Forfeit, 11. 8 H. 4. 2. Plowden 262. 8. P. C. 185, 20 E. 4. 5. B. 
5 — But it is holden 40 Ed. 3. 42. Ab. F. Corone 91. and B. Forfeit, 5, That nothing 
(ed unleſs there be an attainder, Alſo it is ſaid, that the profits of lands are not f-rfeited. 
8 . A 166. * 1 Saund, 362. 1 Levinz 8, 20. (ö) Vide ſupra, ſect. 119, 
| 59, inc 454. Con Coro. 365. B, Fort, 117, F, N, B. 66. 8. Cle 28. 
and. 362, 1 Lins . 120, ales , 8 
Sec. 
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ſpect of others by way of pardon, And (6) Hobart argues, (5) Hobart 292, 


a pardon never avoids (4) any precedent legal act, as ſhall be /+) 12 Co. 121. 


512 


fa) Hobart 292, 
293 · 
2 R. Abr. 305. 


(5) C. Jac. 431. 
(c) C. 6. fe 35» 
36. in the folio 
edition. 

(d) C. Jac. 430, 


431- 
(+) Hobart 288. 
2 Hale 389. 

2 R. Abr. 307. 
Alſo a prohibt- 
tion was granted 
In the like caſe 

: 27 & 28 Eliz, 
Rotulo 2574. 
cited, Hobart 
294. 


9 Levinz 180. 


(e) Hobart 294. 
{#) 5 Coke 110. 


(3) Hobart 67, 
31. 294. 

5 State Tr. 168, 
2 Dany, 163. 
pl. 6. and the 
chapter of par- 


An additional 
puniſhment to 
burning in the 


hand, inflited, 


the clergy, and praying or being ready to pray it, but not ac- 


% publick work-houſe within the county or place where ſuch 
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Sect. 130. Fourthly, Whether the ſtatute enure as + 
ON a par. 
don or purgation, it (a) ſeems to take from the ſpiritual court 
the power of depriving the party for the crime for which he has 
had his clergy. For if it enure as a pardon, ſurely it cannot 
be doubted but that it frees the party from all ſubſequent 
puniſhment, and conſequently from a deprivation. And if it 
enure as a purgation, which is admitted (5) to have been 2 
good bat to a deprivation before the ftatute, why ſhould it not 
have the ſame effect as a purgation had formerly, in this as well 
as in other reſpets. Yet (c) Watſon, in his clergyman's lay 
holds an opinion on the authority of (d) Croke's ſecond report, 
that a clergyman may be deprived for manſlaughter after he has 
had his clergy, not obſerving, as I ſuppoſe, that what is (aid 
in this book was only, on the ſudden, on a motion, for a pto. 
hibition in the king's bench; and that in the ſame caſe a pro- 
hibition was afterwards actually brought and declared on in the 
(e) common pleas, and judgment thereupon ſolemnly given 
for the plzintiff upon open argument by all the judges, 

Sect. 131. Fifthly, It ſeems agreed, that where a perſon 
exempt from burning in the hand, either in reſpect of his (/) 
peerage or (g) orders, or a (Y) ſpecial pardon, is admitted to 
the benefit of his clergy, he ſhall have the ſame advantage of 
the ſtatute without being burnt in the hand as others ſhall have 
upon ſuch burning z for the words of the ſtatute, that the party, 
« after ſuch clergy allowed, and burning in the hand, ſhall be 
4 enlarged, &c.“ ſhall have this conſtruction, that he ſhall be 
enlarged, &c. upon burning where burning ought to be. 

Se 132, It is holden, That after a man is admitted to his 
clergy, it is (i) actionable to call him felon, &c. becauſe his 
offence being pardoned by the ſtatute, all the infamy and other 
conſequences of it are diſcharged. 

Set. 133. How far a perſon convicted of a crime within 


tually admitted to it, ſhall be within theſe ſtatutes, ſhall be 
conſidered, chapter thirty - ſeven, 

Se. 134. It is enacted by 5 Anne c. 6. © That in all caſes 
& where any perſon or perſons ſhall be convicted of any th:!t 
« or larceny, who ſhall be liable to be burnt in the band, ſhall 
« be burnt in the hand as formerly they ought or ſhould have 
& been, and the judge or juſtices before whom ſuch offender or 
« offenders ſaall be tried and convicted, ſhall alſo at his or their 
« diſcretion award and give judgment that ſuch offender and 
c offenders ſhall be committed to ſome houſe of correction ct 


* conviction ſhall be, there to remain without bail or ma 
« priſe for ſuch time as ſuch judge or juſtices ſhall then judge 
« and award, not leſs than fix months and not exceeding t 
« years from the time of ſuch conviction. An entry _ 
« js to be made of record, &c. and if ſuch offender 5 Fr 
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« ſhall be committed to ſome houſe of correction of publick 
« workhouſe within the county or place where he ſhall be 
« retaken and kept to bard labour, &c. not leſs than twelve 
© months and not exceeding four years,” f 
485. 135. But it is recited by 19 Geo. 3. c. 74. f. 3. Boraſog is the 
« That the puniſhment of burning in the hand, when any — 
perſon is convicted of felony within the benefit of clergy, is daughter, and 
often diſregarded and ĩneffectual and ſometimes may fix a laſt- other puniſh. 
ing mark of diſgrace and infamy on offenders, who might mon 
otherwiſe become good ſubjects and profitable members of the | 
commonwealth ;” and therefore it is enacted, 4+ That when 
« any perſon ſhall be lawfully convicted at any ſeſſion of 
« ger and terminer, or gaol delivery, or at any general or 
« quarter ſeſſions, of any felony within the benefit of clergy, 
« for which he or ſhe is liable to be burnt in the hand, the 
1 court before which any perſon ſhall be fo convicted, or any 
« court holden at the Cn place with the like authority, if 
« ſuch court ſhall think fit, inſtead of ſuch burning, may im- 
« poſe upon ſuch offender ſuch a moderate pecuniary fine as to 
« the court in its diſcretion ſhall ſeem meet, Or otherwiſe 
it ſhall be lawful inſtead of ſuch burning in any of the 
« caſes aforeſaid, except in the caſe of manſlaughter, to 
« order and adjudge that ſuch offender ſhall be once or 
i oftener, but not more than three times, either publickly or 
« privately whipped ; ſuch private whipping to be inflicted in 
the preſence of no leſs than two perſons beſides the of- 
« fender and the officer who inflicts the ſame. And in caſe 
* of female offenders, in the preſence of females only, And 
* ſuch fine or whipping ſo impoſed or inflicted, inſtead of 
* ſuch burning in the hand, ſhall have the like effects and 
© conſequences to the party, with reſpect to any diſcharge 
* from the ſame, or othet felonies, or any reſtitution to his 
or her eftates, capacities, and credits, as if he or ſhe had been 
* burned or marked as aforeſaid.” | 
1. 1356. But it is provided, par, 4. That nothing in This fatute fhall 
* thi att ſhall abridge the ſaid courts from detaining and net take away 
l keeping in priſon for any time not exceeding one year, or of nent and u, 
„ *mmitting to the houſe of correction for any time not ping inflied 
y leſs than lix months or exceeding two years, any offender Þy s Anne, e. 6, 
* aforeſaid ; but that ſuch offender may, if ſuch court ſhall 
| Wink fit, after - ſuch burning or marking, or after ſuch 
: beine or fine impoſed by this act in lieu thereof, be ſo 
„ uned or committed and with ſuch accumulated puniſh- 
— =p caſe of eſape as before-mentioned.” 
«7. 137. And it ſeems agreed (a) that judgment of (.) ne. Bun. 
MANSPORTATION is only put in the 2. of j for 2 
, "ng in the hand, and not in the place of the I burn. F422 
Nour ſhall therefore proceed to conſider the nature ** 
N of puniſhment. 
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«© minal, and always injurious to the community, The king- 


« civilized, and in general as healthy as that which he hath 


operated as a temptation to the offence, and become an argu- 


That where any perſon ſhall be convicted of grand or pelt 
* larceny, or any felonious ſtealing or taking of moneJ, % 
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OF TRANSPORTATION. 


XILE or TRANSPORTATION is a ſpecies of puniſh- 
E ment unknown to the common law of England; and 
where it is now inflicted it is either by the choice of the criminal 
himſelf, in order to eſcape capital puniſhment, or it is im- 
poſed by the expreſs direction of ſome modern act of parlia- 
ment. For no power on earth, except the authority of par- 
liament, can fend a ſubject of England, not even a criminal, out 
of the land againſt his will (4). The firſt introduction of it into 
our laws was in the reign of queen Elizabeth (5). But it ſeems 
to have taken place, more nearly as now praiſed, about the 
time of the reſtoration (c). It is ſaid by a very elegant writer 
upon CROWN Law (a), that the effect of tranſportation as 
practiſed in this kingdom „ is often beneficial to. the cri- 


« dom is deprived of a {ubjeA, and renounces all the emolu- 
« ments of his future exiſtence. He is merely transferred 10 
« a new country; diſtant indeed, but as fertile, as happy, 4. 


« offended ;” and from hence he concludes, that it may have 


ment for the multiplication of capital penalties. But it is by no 
means proved that theſe evil conſequences have reſulted from 
the practice; and whatever comforts the criminal may incident- 
ally derive from the circumſtances of his baniſhment, the ſo. 
ciety at large is certainly benefited by the temporary remova 
of a dangerous, and perhaps incorrigible individual. After the 
eſtabliſhment of Engliſh colonies in America, therefore it be- 
came in this country, as in all others which have had colonies, 
the moſt common ſentence of criminals (#). 


Se. 138. Accordingly, it is enacted by 4 Geo. 1+ e. 11. 


ce goods and chattels, either from the perſon or the 1 — 
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6 any other, or in any other manner, and who by the law ſhall be 
« entitled to the benefit of clergy, and liable only to the penal- 
« ties of burning in the hand, or whipping (except perſons con- 
« yicted of buying or receiving ſtolen goods, knowing them to 
« have been ſtolen), it ſhall and may be lawful for the court be- 
« fore whom they were convicted, or any court held at the ſame 
« place with the like authority, if they think fit, inſtead of 
« ordering any ſuch offenders to be burned in the hand, or 
« whipped, to order and direct that they ſhall be ſent to 
« America for the ſpace of ſeven years.” | 

gel. 139. And it is further enaQted, ** That where any per- 
« ſon ſhall be convicted of any offence for which death by law 
« qught to be inflicted, or where any offenders ſhall be con- 
« yidted of crimes excluded from the benefit of clergy, and the 
« king ſhall extend mercy to ſuch offender upon the condition 
« of tranſportation to any part of America, and ſuch intention 
« of mercy be ſignified by one of his majeſty's principal ſecre- 
« taries of ſtate, it ſhall and may be lawful to and for any 
« court having proper authority to allow ſuch offenders the 
« benefit of a pardon under the great ſeal,” 

deck. 140. And it is further enaQted, ** That it ſhall and may 
« be lawful for the court as aforeſaid, to order and direct any 
u perſon convicted of buying or receiving ſtolen goods, xnow - 
« ing them to be ſtolen, to be tranſported as aforeſaid for the 
« term of fourteen years, in caſe ſuch condition of tranſport- 
« ation be general, or elſe for ſuch other term as ſhall be 
e made part of ſuch condition, if any time be ſpecified by his 
« majeſty as aforeſaid.” 

Sf. 141. Provided nevertheleſs, © That his majeſty may at 
* any time pardon and diſpenſe with any ſuch tranſportation, 
* and allow of the return of any ſuch offender or offenders 
" from America.” | | | 

$:4,142. And it is further enacted, © That where any ſuch 
" offenders ſhall be tranſported, and ſhall have ſerved their 
* reſpeQtive terms according to the order of any ſuch court as 
* zforeſaid, ſuch ſervices ſhall have the effect of a pardon to 
* all intents and purpoſes as for that crime or crimes for 


* which they were ſo tranſported, and ſhall have ſo ſerved as 
* aforeſaid,” 


For felonies ex- 
cluded from 


clergy, 


Receivers of 
ſtolen goodss 


The king may 
diſpenſe with the 
ſentence, 


To have the ef. 
tet of pardons 


Set, 143. And it is further enacted by 6 Geo. 1. c. 23. The power given 
* That all the powers and authorities given by the above act — aaa 


Ma any court before whom any felons or offenders tried for 
l and convicted of any offences for which they may be tranſ- 
l ported to America, ſhall and may be obſerved and executed by 
n other ſubſequent court with the like authority held for the 
„e county, riding, diviſion, or liberty, where ſuch felons 
12 fenders were tried and convicted, notwithſtanding ſuch 
 lublequent court ſhall happen to be held at, or in any other 

| Liz „term 


316 


Power of ſubſe- 
quent court in 


felonies cxchuded 
clergy. 


rica, and ſuch intention of mercy ſhall be ſignified by one or 


Of tranſportation 
to parts beyond 
the ſeas, 


The former laws 
zonfumed, 


ſtances of the caſe, frequently reprieved convidts tried before 


„That when any perſon at any ſeſſion of eyer and ier miner of 


4 and the ſame term as and for which ſuch perſon was liable 
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« term ot place than that wherein ſuch trials or conviction 
c were, or ſhall be.“ " 
4822. 144. But the judges of aflize, according to the circum. 


them, for the purpoſe of applying to the crown for a pardon 
on condition-that ſuch convicts ſhould be tranſported to Ame. 
rica; in, which caſe ſuch convicts were obliged to lie in 

until the coming of the judges at the ſubſequent aflize, To 
remedy this inconvenience it is enacted by 8 Geo, 3. e. 15, 
« That where any offender ſhall be convicted of any crimes 
* excluded from the benefit of clergy, and the judge before 
«© whom ſuch offender ſhall be convicted or condemned ſhall 
“grant a reprieve for ſtaying the execution of ſuch offender, 
* and recommend him to the crown as an object of mercy, 
« If his majeſty ſhall be pleaſed to extend his mercy to ſuch 
* offender on condition of tranſportation to any part of Ame- 


* more principal fecretary of ſtate to the judge ſo recommend- 
ing; it ſhall and may be lawful for every ſuch judge of oyer 
« and terminer, or gaol-delivery, to make an order for im- 
% mediate tranſportation of every ſuch offender, in the ſame 
** manner as if ſuch intention of mercy had been ſignified to 
„ him, by a principal ſecretary of ſtate during the continuance 
« of the aſſiaes at which ſuch offender was condemned: And 
© ſuch order ſhall be confidered as an order made at ſuch 
« affizes or place, and ſhall be as effectual to every intent and 
< purpoſe, and fhall have all the ſame conſequences in every 
& reſpect, as any order for the tranſportation of any offender 
© made by any juſtice of oyer and terminer, and gaol-delivery, 
5 as aforeſaid,” | 

+ Sect. 145. But the Engliſh colonies in America having ſe- 
parated from their connection with Great Britain, the tranſ- 
portation of felons to that country became impracticable; and 
it is therefore enacted by 19 Geo. 3. c. 74. continued by 24 
Geo. 3. ſeſſ. 2. c. 56. ſect. 18. to the firſt of June 1787, 


4% oaol-delivery, or at any quarter or other general ſeſſion of 
« the peace in England or Wales, ſhall be lawfully convicted 
« of any grand or petty larceny or any other crime for which 
4c he or ſhe ſhall be liable by law to be tranſported to Au- 
* rica, the court may order and adjudge, that ſuch perſon 
6 ſhall be tranſported to any parts beyond the ſeas, whether the 
« ſame be fituated in America or elſewhere, in ſuch and the 
« like manner and for any term of years not exceeding ſuch 


4 to be tranſported to America,” 
+ Sci. 146. And it is further enacted, par. 2. That _ 

« any perſon fo convicted, ſhall, in conſequence thereof, 

« ordered to be 5 beyond the ſeas.—Or if * 100 
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« jeſty ſhall extend the royal mercy to any offender convicted 
« or attainted of any felony, by which he or ſhe is excluded 
« from the benefit of clergy, or of ſuch ſtatutes as are equi- 
« yalent thereunto, upon the condition of tranſportation to 
« any parts beyond the ſeas as aforeſaid; then, and in = 
« ſuch caſes, all laws now in force with regard to the tranſ- 
« portation of criminals to America, and particularly the 4 
« Geo. 1. c. 11. the 6 Geo, 1. c. 23. the 16 Geo. 2. c. 
« 15, (a) and the 8 Geo. 3. c. 15. ſhall be in force, take 
« place, and enure, as if the ſame had been ſpecially recited 
« jn this act.“ 

185. 147. By the above ſtatute the king was empowered to 
appoint three ſuperviſors for the purpoſe of purchaſing ground, 
and to ere thereon two ſubſtantial houſes to be called PENI- 
TexTIaky Houses for confining and employing convicts 3 
but as this part of the act has never been carried into execu- 
tion, it ſeems uſeleſs to recite it, 

+ 5:2, 148. But it is further enacted by the ſaid ſtatute, 
par, 27. “ That where any male perſon, at any ſeſſion of aer and 
® terminer or gaol-delivery in England, or great ſeſſion in Wales, 
„ ſhall be lawfully convicted of grand larceny, or any other 
« crime, except petty larceny, for which he ſhall be liable by 
« law to be tranſported to any parts beyond the ſeas, the court 
© before whom any ſuch perſon ſhall be fo convicted, or any 
other court holden at the ſame place with the like authority, 
* may in the place of ſuch puniſhment by tranſportation order and 
% adjudge that ſuch perſon, appearing to be of competent 
* age (6), and free from any bodily infirmity, ſhall be puniſhed 
* by being kept on board ſhips or veſſels properly accommo- 
dated for the ſecurity, employment, and health of the per- 
* ſons to be confined therein; and by being employed in hard 
labour, in the raiſing ſand, foil and gravel from, and cleanſ- 
: ng the river Thames, or any other river navigable for ſhips of 
f burthen, or any port, harbour, or haven in England, ſuch river, 
2 harbour, or haven, being previouſly approved and appoint- 
l ed for that purpoſe by an order of privy council, or in any 

other ſervice for the benefit of the navigation of the ſaid 
4 wels, ports, harbours, or havens, or in any other publick 

works upon the banks or the ſhores of the ſame, under the 
management and direction of ſuch ſuperintendant as ſhall 
be appointed for the Thames by the juſtices of Middleſex, 
for other rivers, &c. by the juſtices of the county where 
* are ſituated, or of ſuch counties adjoining the ſame as 

e council ſhall direct at their quarter ſeſſion for ſuch term, 
g = eſs than one year, nor exceeding five years or in caſe 
4 uch offender ſhall be liable to be tranſported for fourteen 
f — not exceeding ſeven years, as ſuch court of oyer and 
«ja, 2 30d gaol- delivery, ſhall think fit to order and 


Judge. 
L13 $:8, 
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(4) This ftatute 
only relates to 
the offence of 
returning from 
tran ſpor tation , 
which ſee, 
book the fuft, 


page 2454 


Puniſhment in 


lieu of traaſport · 


ation. 


(65) Therefore 
on conviction, 
the age of the 
offender is al- 
ways enquired 
of, and recorded 
by the clerk of 
the aflize, &c, 
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+ Sef7. 149. And it is further enacted, par. 28. 4 That where 
any perſon ſhall, at any ſeſſion of oyer and terminer, or gaol» 
delivery, or great ſeſſion with England or Malus, be lawfully 
convicted of any robbery or other felony for which he or ſhe 
ſhall, by law, either under this ſtatute, or under any other 
ſtatute now in force, or hereafter to be made, be liable to ſuffer 
death without benefit of clergy, and his majeſty ſhall ex- 
tend the royal mercy to any ſuch offender upon condition 
of being kept to hard labour, during any ſpecified term, in 
any PENITENTIARY HousE to be erected purſuant to this 
act, or, ſuch offenders being Mares, upon condition of 
being kept to hard Jabour during any ſpecified term, in the 
cuſtody of ſuch ſuperintendant as aforeſaid, for the benefit of 
the ſaid navigation; and ſuch intention of mercy ſhall be 
notified in writing by one of the principal ſecretaries of 
ſtate, to the court in which ſuch offender ſhall be convicted, 
or to any other court of the ſame place with the like autho- 
rity ; or if no ſuch court ſhall be ſitting, then to any juſtice of 
oyer and terminer, or gaol-delivery, or juſtice of great ſeſ- 
ſions, by or before whom ſuch offender ſhall have been con- 
victed or condemned, ſuch court or juſtice may and ſhall, 
immediately on receiving ſuch notification, allow to every 
ſuch offender the benefit of a conditional pardon, in the ſame 
manner as if there was a conditional pardon under the great 
ſeal ; and may and ſhall order that every ſuch offender ſhall 
be kept to hard labour in ſuch penitentiary houſe as afore- 
ſaid, or in the cuſtody of ſuch SUPERINTENDANT a8 
aſoreſaid, for the time ſpecified in the notification from ſuch 
ſecretary of ſtate.“ 

+ Set. 150. And it is further enadted by 24 Geo. 3. (el. 2. 
56. ſ. 6. extended to Scotland by 25 Geo. 3. c. 46. . 4- 
That it ſhall be Jayful for his majeſty, from time to time, 
by an order in writing to be notified by one of his principal 
ſecretaries of ſtate z or for any three or more of ſuch juſtices 
of peace for any county or place in which any gaol ſhall be 
ſituated, as ſball be authoriſed by his majeſty, under his fign 
manual, to direct the removal of any MAL offender, who 
ſhall be under ſentence of death, but reprieved during bit 
majeſty's pleaſure, or under ſentence or order of tranſports- 
tion, and who having been examined by a ſurgeon, &c, 
ſhall be fit to be removed from the gaol in which ſuch of- 
fender ſhall be confined, to ſuch place of confinement in 
England or Males either at land or on board any ſhip ot 
veſſel in the river Thames, or any navigable or other river, 
or within the limits of any port of England or Wales, as bis 
majeſty.or any three of ſuch juſtices ſp authoriſed as afore- 
ſaid, Gal from time to time appoint under the management 
of any overſeer to be appointed by his majeſty, or any three 


or more of ſuch juſtices authoriſed as aforeſaid, —And. — 


* 2 r — „ J RT = 
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« offender who ſhall be ſo removed ſhall continue in the ſaid 
« place of confinement, or be removed to, and confined in any 
« other ſuch place as aforeſaid, as his majeſty or any three or 
more of ſuch juſtices ſhall appoint, until ſuch offender ſhall 
« be tranſported according to law, or by the-expiration of the 
« term of ſuch tranſportation, or otherwiſe ſhall be entitled 
« to his liberty, or until his majeſty or any three or more ſuch 
« juſtices ſo authoriſed as aforeſaid, ſhall direct the return of 
« ſuch offender to the gaol from which he ſhall have been fo 
« removed,” 

+$8:4. 151. And the clerk of affize is. directed by the ſaid Acertificatets 
aft 19 Geo. 3. c. 74+ . 29. and 24 Geo. 3. c. 53. f. 6, 7, 8, de given,. 
kc, . To give to the ſheriff or gaoler a certificate in writing 
under his hand, containing an account of the Chriſtian name, 
ſurname, and age of ſuch offender, of his or her offence, of 
the court before which he or ſhe was convicted, and of the 
term for which he or ſhe ſhall be ſo ordered to hard labour, 
and the ſaid ſheriff or gaoler ſhall with all convenient ſpeed, 
after the making of ſuch order, and the recovering ſuch certi- 
kcate, convey ſuch offender to the place to which ſuch order 
ſhall dire&, and deliver him with the certificate to the govetnor 
or ſuperintendant as aforeſaid, who ſhall give a receipt in writ- 
ing under his hand to the ſheriff or gaoler delivering ſuch 
offender, which ſhall be his diſcharge; and ſuch governor or 
ſuperintendant ſhall tranſmit the certificate to the clerk of 
the peace, to be inrolled among the records of the ſeſſion.” 


+$:2, 152. But difficulties {till occurred, notwithſtanding the gf tranſporta- 
foregoing ſtatute, of fixing proper places for the tranſportation tion to tuch 
of convicts, inſomuch that there was ſuch a want of conveni- Places 35 his mas 


ent and ſufficient room in many of the gaols within England * 


* and Wales, that very dangerous conſequences were to be 


. * apprehended, unleſs ſome immediate proviſion was made for 


* removing ſuch offenders to ſome other place of confine- | 
* ment (a).“ To remedy this inconvenience it was thought () The prearite 
expedient to empower his majeſty, with the advice of his privy ble to 24 Geo, 
council, to appoint certain places, as well out of bis Majeſty's Jef. 1. cha. 
dominions, as within the ſame to which felons and other 
ofenders might be tranſported : It is therefore enacted by 24 
Geo, 3. ſeſ. 2. c. 50. (5), which repeals 24 Geo. 3. ſel. 1. c. 12, (2) re» 
6 That when any perſon or perſons at any ſeſſions of oyer and —— 
* terminer, or gaol-delivery, or at any quarter or general ſeſ- to Scotland, by 
bon of the prace in England, or great ſeſſion of Wales, or 23 Ce. 3. e. 46 
s by 25 Geo. 3. c. 46. in Scotland, ſhall be lawfully convicted 
; of grand or petit larceny, or any other offence liable ta 

tranſportation, the court before which any ſuch perſon ſhall 
Ms ſo convicted as aforeſaid, or any ſubſequent court holden 
k in the ſame county or place with like authority, to order and 
, Wudge that ſuch perſon ſhall be tranſported beyond the ſeas 

or any term of years, not exceeding the number of years or 
term for which ſuch perſon is or ſhall be liable by any law to be 

Ll; « tranſ= 
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Of ſuch tranſ. 


portation for 
cffences ex- 
cluded clergy. 
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6c tranſported ; and in every ſuch caſe it ſhall and may be lawfil 
* for his majeſty by and with the advice of his privy council, iu 
* declare and appoint to what place or places, part or parts ba 
* yond the ſeas, either within his majeſty's dominions, or elſe. 
* where out of his majeſty's dominions, ſuch felons or other of. 
5 fenders ſhall be conveyed or tranſported ; and ſuch court 25 
« aforeſaid is hereby authoriſed and empowered to order ſuch of. 
©& fenders to be transferred to the uſe of any perſon or perſons 
« and his or their aſſigns, who ſhall contract for the due per 
« formance of ſuch tranſportation,” 

Sed. 153. And it is further enacted by the ſaid ſtatute, 
« That when his majeſty, his heirs and ſucceſſors, ſhall he 
„% pleaſed to extend mercy to any offender or offenders who 
e ſhall be convicted of any crime or crimes, for which he, ſhe, 
© or they ſhall be by law excluded from the benefit of clergy, 
„upon condition of tranſportation to any place or places, pan 
« or parts beyond the ſeas, either for term of life, or any num- 
6 ber of years, and ſuch intention of mercy ſhall be fignifed 


by one of his majeſty's principal ſecretaries of ſtate, it (hall 


be lawful for any court, having proper authority, to alloy 
* ſuch offender or offenders the benefit of a conditional par- 
“ don, and (except in caſes where ſuch offender or offenders 
& ſhall be authoriſed by his majeſty to tranſport himſelf, her- 
& ſelf, or themſelves) to order the transfer of ſuch offender or 
« offenders to any perſon or perſons who ſhall contract for the 
% due performance of ſuch tranſportation, and his or their 
5 aſſigns, for ſuch and the ſame term of years for which 2ny 


4c ſuch offender or offenders ſhall have been ordered to be 


Convifts may 
be aſſigned to 


contractors, &c, 


« tranſported, or for ſuch term of life or years as ſhall be 
t ſpecified in ſuch condition of tranſportation as aforeſaid.” 

+ Se, 154. And it is further enacted, . That ſuch perſon 
tte or perſons ſo contracting as aforeſaid, his or their aſſigns, by 
« virtue of ſuch order of transfer, ſhall have a property in the 
« ſervice of ſuch offender or offenders for ſuch terms reſpec- 
66 tively.— And when any offender or offenders ſhall be con- 
t victed of any crime or crimes, for which he, ſhe, or they, , 
« or are, by law excluded the benefit of clergy, the judge before 
„% whom ſuch offender or offenders ſhall be convicted, or any 
& juſtice of the king's bench, common pleas, or baron of the 
ti exchequer of the degree of the Coir, in caſe the ſaid offender 
« or offenders ſhall have been tried at any court of oyer and 
« terminer, or gaol-delivery in England, or 2 of 
ti Cheſter or Wales (extended to Scotland by 25 Geo. 3. & 
$ 40.), in caſe the ſaid offender or offenders ſhall be tried and 
convicted within any of their reſpective juriſdictions, M4), 
* on ſuch intention of mercy as aforeſaid being ſignified to 
« him by one of the ſaid principal ſecretaries of ſtate, make an 
* order for the immediate tranſportation of ſuch offender ot 
« offenders in- the ſame manner as if ſuch intention of mercy 


** had been ſignificd by one of the (aid pr incipal 1 


cb. 3. OF TRANSPORTATION. 


« ſtate during the continuance of the aſſizes or ſeſſions at which 
« ſuch offender or offenders was or were condemned; and 
&« ſuch order ſhall be conſidered as an order made at ſuch 
« aflizes or ſeſſions as aforeſaid, and ſhall be as effectual, and 

« have all the ſame conſequences as any order for the tranſ- 
« poration of any offender or offenders made by any juſtice 
« of oyer and terminer, great ſeſſions, or gaol-delivery, during 

« the continuance of the aſſizes or ſeſſions.“ 


+ .. 155. And it is alſo enacted, par. 13.“ That if any Tre olace of 
« order for the tranſportation of any offender cannot be con- traniportation 
« yeniently executed with reſpect to the place in ſuch order be changed, 
« mentioned, either the king's bench, or the court before which 
« ſuch perſon ſhall have been convicted, or any court holden 
« for the ſame place having like authority; or (in vacation 
« time, and out of term) for any two juſtices of the king's 
« bench, common pleas, or barons of the exchequer of the 
« degree of the coif, to order that ſuch offender ſhall be tranſ- 

« ported to any other part or place beyond the ſeas, which 
« ſhall have been appointed by his majeſty for the tranſporta- 
« tion of ſuch offenders in ſuch and the like manner, and for 
« the ſame term of years, as ſuch offender ſhall be liable to be 
« tranſported for to the place mentioned in the original ſen- 
« tence or order; and ſuch order ſhall be conſidered as made 
« at the ſame time, and ſhall be as effectual to every intent 
and purpoſe, and ſhall have all the ſame conſequences in every 
© reſpe&t as the original order for the tranſportation of ſuch 
. * offender,” 
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Sed. 156. It is alſo enacted, That the perſon to whom ſuch How convitte 
offenders ſhall be transferred as aforeſaid, ſhall, before they ſhall be tranf- 
* are delivered over, give ſecurity to tranſport them purſuant to ei 2 0n* 
* their ſentences, and procure ſuch evidence of the landing of 
© ſuch offenders in the ſaid parts beyond the ſeas reſpeQively, 
© as the nature of the caſe will admit of, And that the court 
* aforeſaid may appoint two juſtices where the oftenders ſhall be 
convicted, to contract with any perſon for the performance of 
© the tranſportation, and to order ſuch ſecurity to be taken as 
* aforeſaid; and to cauſe the offenders to be delivered accord- 

* ingly by their reſpective gaolers; which contract and ſecurity 

x ſhall be certified by the juſtice to the next court to be filed 

p of record, And all ſuch ſecurities ſhall be by bond in the 
name of the clerk of the peace, &c. &c.” ref 
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1 e. 157. And it is further enacted, “ That the perſons May carry them 
lo contracting as aforeſaid, and to whom ſuch offenders ſhall 'Þrovgh any 


de ſo delivered to be tranſported, may in ſuch manner as 


* giey ſhall think fit, carry and ſecure the ſaid offenders in 
*Lls « and 


county, 


The time of 
confinement to 
be part of the 
ſentence. 


(a) Vide ante 
ſection 13, 


Of tranſport- 
ation to Bo- 
TANY Bar. 


24 Geo. 3+ e. 
56. 
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ce and through any county in Great Britain towards the (ea. 


„ port or place from whence they are to be tranſported, and 
& whoever ſhall reſcue. ſuch offenders, or afliſt therein, ſhall 
« ſuffer death without benefit of clergy.” | 


+ Sed. 158. But it is declared, par. 9. ** That the time dur. 
„ing which any offender ſhall have continued in gaol under 


«6 ſentence of tranſportation, or, being removed under the pro- 


„ viſions aforeſaid (a), ſhall continue confined, ſhall be taken 
„ and reckoned in diicharge, or part diſcharge, or ſatisfaction 
6 of the term of his tranſportation,” ; 


+ 82. 159. Notwithſtanding the proviſions of the above 
ſtatutes, it was found extremely difficult to fix upon proper 
places to which convids might with propriety be tranſported ; 
and the gaols, in every part of the kingdom, became ſo danger- 
ouſly crowded, that at the meeting of the parliament in the 
twenty-ſeventh year of GeorGEt THE THikD, his majeſty de- 
clared from the throne, that a plan had been formed, by his 
« direction, for tranſporting a number of convicts, in order to 
% remove the inconvenience which aroſe from the crowded 
4 ſtate of the gaols in different parts of the kingdom ;” and te- 
commended to the parliament ſuch further meaſures as might 
be neceſſary for this purpoſe, | 


 $e#7. 160. In conſequence of this recommendation, it is te. 
cited by 27 Geo. 3. c. 2. ** That whereas by 24 Geo. 3. c. 56. 
it is enacted, That when any perſon ſhal} be lawfully convicted 
of grand or petit larceny, or any other offence for which ſuch 
perſon ſhall be liable to be tranſported, the court before which 
ſuch perſon ſhall be convicted, or any ſubſequent court with 


like authority, may order that ſuch perſon ſhall be tranſported; 


and that in every ſuch caſe, his majeſty, by the advice of his 
privy council, may appoint to what place beyond the ſeas ſuca 
felons ſhall be conveyed, &c. &c. 


Sect 16r. And it is alſo further recited, that when his mi- 
jeſty ſhall extend mercy to any offender convicted of any crime 


excluded from the benefit of clergy, upon condition of tranſporta- 


tion to any place, and ſuch extenſion of mercy ſhall be ſignified 
py one of his majefly's principal ſecretaries of ſtate, it {hall be 
lawful for any court, having proper authority, to allow ſuch 
offender the benefit of a conditional pardon, and (except where 
ſuch offender ſhall be authociſed to tranſport himſelf ) to order 
the transfer of ſuch offender to any perſon who ſhall contract 
for ſuch tranſportation, &c. &c. 


ut, 


SAS R „„ 


1 


Ch, 23+ OF TRANSPORTATION, %. 
8 8. 162. „ And whereas his majeſty, by two ſeveral orders 


in council, hath judged fit, by and with the advice of his privy 


geil, to declare and appoint the place to which certain of- 
2 ers ſhould be tranſported for the time or terms in their ſeve- 
1 entences, to be THE EASTERN CoAST or NW SouTH 
eee oR SOME ONE OR OTHER OF THE ISLANDS AD= 
JACENT ; | 


gell. 163. And whereas it may be found neceſſary that a 
colony and a civil government ſhould be eſtabliſhed in the 
place to which ſuch convicts ſhall be tranſported, and that A 
court of criminal juriſdiction ſhould alſo be eſtabliſhed within 
ſuch place as aforeſaid, with authority to proceed in a more 
ſummary way than is uſed within this realm, according to 
the known and eſtabliſhed laws thereof ;? . 


gell. 164. It is therefore enacted, ** That his majeſty 
« may, by his commiſſion under the great ſeal, authoriſe the 
« perſon to be appointed governor, or the lieutenant gover- 
« nor in the abſence of the governor, of ſuch place, as afore- 
* ſaid, to convene from time to time, as occaſion may re- 
« quite, a court of judicature for the trial and puniſhmentaf 
« al ſuch outrages and miſbehaviours as, if committed within 
„this realm, would be deemed and taken, according to the 


« laws of this realm, to be treaſon or miſpriſion thereof, fee 
Jony, or miſdemeanor,'? 


$:4, 165. And it is further enacted, © That the ſaid court 
* ſhall conſiſt of the judge-advocate to be appointed in and 
* for ſuch place, together with ſix officers of his majeſty's 
* forces hy fea or land: Which court ſhall proceed to try ſuch 
* offenders, by calling ſuch offenders reſpectively before that 
* court, and cauſing the charge againſt him, her, or them 
* relpectively to be read over; which charge ſhall always 
* be reduced into writing, and ſhall be exhibited to the 
+ ſaid court by the judge-advocate; and by examining wit- 
* neſles upon oath, to be adminiſtered by ſuch court, as well 
* for as againſt ſuch offenders reſpectively, and afterwards ad- 
© Judging, by the opinion of the major part of the perſons 


His Majefty 
may authoriſe 
the governor ot 
lieutenant go- 
vernor of New 
South Wales ta 
convene a court 
of judicature 
for the trial of 
offenders. 


Who are to be 
members of the 
court, and how 
they are to prog 
ceed in trying 
offenders. 


_ 228 ſuch court, that the party accuſed is or is not (as 


de caſe ſhall appear to them) guilty of the charge, and by 
© pronouncing judgment therein (as upon a conviction by 
b verdict) of death, if the offence be capital, or of ſuch eor- 
; poral puniſhment, not extending to capital puniſhment, as 
: to the ſaid court ſhall ſeem meet; and in caſes not capital, by 
8 pronouncing judgment of ſuch corporal puniſhment, not ex; 


Seer, 


tendi | 
6 meet,” to life or limb, as to the ſaid court ſhall ſeem 


o 
- — — 
bl 


2522 


Provoſt marſhal 
to execute the 
judgment of the 
court. 


If five members 
do not concur in 
adjudging capi- 
tal offenders, 
the proceed- 
ings to be tran{- 
mitted to his 
majeſty. 


Court to be a 
court of record, 


1 — 230 
10n 102 to 
128. 

(e) Sect. 128, 


137. 


(d) Chap. 26. 


ſect. 12. 


(e) Scion 68 to indictment (e). And, What pleas are good in abatem 
Tl, 


©. voſt marſhal, or other officer to be for that purpoſe appointed 
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Sect. 166. And it is further enacted, par, 2, * That the pro. 


by ſuch governor or lieutenant governor, ſhall cauſe due 
execution of ſuch judgment to be had and made under and 
according to the warrant of ſuch governor, or lieutenant 
governor in the abſence of the governor, under his hand 
and ſeal, and not otherwiſe : Provided always, That the 
** execution ſhall not be had or done on any capital convi& 
“or convicts, unleſs five perſons preſent in ſuch court ſhall 
„ concur in adjudging him, her, or them, fo accuſed and 
„tried as aforeſaid, to be reſpectively guilty, until the pro- 
* ceedings ſhall have been tranſmitted to his majeſty, and by 
him approved,” : 


Sect. 167, And it is alſo enacted, par. 3. * That the ſaid 
« court ſhall be a court of record, and ſhall have all ſuch 
«© powers as by the laws of England are incident and belong- 
« ing to a court of record.“ 


CHAPTER THE THIR TY-FOURTH, 


OF PLEAS IN ABATEMENT, 


| A ND now I come to PI RAS 1N ABATEMENT, And, hat- 

ing already conſidered them ſo far as they particularly 
relate to appeals, indictments, and informations, in the ſeveral 
chapters concerning them, and having ſhewn what pleas = 
good in abatement of an appeal (5). And, That an appellee 
may plead as many of them as he pleaſes, unleſs they be repug - 
nant to one another, and afterwards take the general iſſue (c 
And, That the ſame matters may be pleaded to an appeal c. 
an arraignment thereon at the ſuit of the king, 2s on _ = 
raignment at the ſuit of the party (d). And in the ſame chap- 


ter, what miſnomers, &c. may be pleaded in abatement of an 


al 


4 


o gen PLEA er AUTREFOITS ACQUIT- $23 


in information (a). And baving alſo conſidered demurrers in (.) Chap. a6. 


abatement (6). ſhall in this place take notice only of the 7 70865 — bg. 


following particulars, leQion 5 197+ 


84. 1. Firſt, That it hath been holden (e), that it is no good (Jenes 29g, 
in abatement of an indictment, as it is of an appeal (4) (4) . 

or information, (e) that there is another indictment againſt 226, 
the defendant for the ſame offence, But in ſuch (f) # caſe the 7 2 26. 63. 
court in diſcretion will quaſh the firſt indictment if any fault 3 Burr, ne” 


can be found 1 1 Jones 199. 
Vide the caſe of 
vhs Swan and Elizabeth Jefferies, Foſter 105. 106, Alſo Rex v. Stratton, Douglas 240, 


Fed. 2. Secondly, That where an indictment of a capital 
crime is abated for a miſnoſmer of the defendant's (g) chriſtian fe) Vide e. 25. 
name, the court will not diſmiſs him, but cauſe him to be 63 17 4 — g 
indicted de novo (5) by his true name, and arraign him again 2 Hale 196.238. 
on ſuch new indictment. For I take it to be ſettled (7) at this (j Ne 
day, That regularly a defendant ſhall not be diſmiſſed for an 0 % — * 


inſufficiency in an indictment, or an appeal for a capital crime, 128 ſed. 9,10, 
: Con. 11 fl. 4. 

„Fitz. Miſt Corone 88. B. Miſno. 23. r. 51. Banbury? 

» cure g th ſet, 11. "4 Comma. wage e we E "I 
$44. 3. Thirdly, That a defendant appearing gratis, and 

by attorney to an information, may (4) plead a miſnoſmer in (4) Adju. Trin. 

abatement, as well as if he had appeared in proper perſon; for 4 Geo. g. Kiag 

if he be not the perſon intended, the attorney- general may re- Natty. 

ject the plea and ſign judgment on a nibil dicit. But if he ac-" | 

cepts the plea, he thereby admits him that pleads it to be the 

perſon concerned to make a defence, and therefore ſhall not 

aerwards ſay that it doth not appear but that the plea might 

be put in by a ſtranger, | | 


CHAPTER THE THIRTY-FIFTH, 


Or Tre PLEA or AUTREFOITS ACQUIT. 


ke AS in chief are either, In Bar. Or the General 
ue, 


. 


* to the PLEAS iu Bax, having ſhewn already, what . 

wol this kind to an appeal are good, which ſhew that the 
— had never any right to bring it (JI). And where a () Ch. 23. ſec. 
u du, nonſuit, diſcontinuance, or abatement, ol, one appeal may 23% 


Pleaded in bar of another (n). And where the bringing 4 to 131 


"= 
— — 


——x 


— — 
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parts of this 


r 7 
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524 or run PLEA or AUTREFOITS ACQUIT, py. 


| an appeal againſt one perſon will be a bar to a ſubſ, p 
(a) Sef.134 againſt another perſon not named in the firſt (a). A Foes 
(5) SeQt. 135. a releaſe will bar an appeal (b). And where an appellant m : 

be barred as to one appellee, and continue his ſuit apainſt a, 
22 — reſt (0). And what pleas of this kind are conſiſtent with the 
Ce) Ch. 26. L. 64, general iſſue (d). And what is a good plea in bar to an informs 


65. | ation (th 


J ſhall, in this place, only conſider, The Plea of 4, fi 
acquit, The Plea of Jutrefaits attaint or convia, And = 
of a Pardon, | 


s. p. c. og. Sef, 1. AND firſt of the plea of Autrefoits acguit, which is 
. 40 grounded on this maxim, (/) That a man ſhall not be brought 
u. 3 into danger of his life for one and the ſame offence, more than 
F. Pard.3, once. From whence it is generally taken, by all the books, 
— App- 9. 13+ (g) as an undoubted conſequence, that where a man is once 
E Corone 31, found not guilty on an indidtment or appeal free (b) from eitor, 
Crompton 121, and (i) well commenced before any (+) court which hath juriſ. 
. diction of the cauſe, he may by the common law in all (/) ci 
all the other whatſover plead ſuch acquittal in bar of any ſubſequent indid- 
. MN appeal for the ſame crime. 

E, — 5 Infra ſect. B. (i) Infra 9. (I) Infra 10. (/) 25 E. 3. 44. Ab. F. Corone 136, 
41 Aſſize 9. Ab. F. Corone 220, B. Corone 120, 2 Leonard 161. Infra. ſect. 14, 15. 47 k. 
3. 16, Ab, F. Corone 104+ B. Appeal 14. 55 


The ſeveral But for the more diſtin underſtanding hereof I ſhall par- 


a — title ticularly conſider, Firſt, How far he who pleads this plea 


is confidereds, mult be ready to produce the record of his former acquittal. 
Secondly, Where a variance between the record of the former 
acquittal and the indictment or appeal to which it is pleaded, 
may be helped, Thirdly, How far other diſcharges of a 
former proſecution have the ſame effect as an acquittal by ver- 
dict. Fourthly, How far it is neceſſary that the indictment or 
appeal in the record of acquittal be free from error and well 
commenced. Fifthly, Whether an acquittal in any court 
which has a juriſdiction be ſufficient for this purpoſe. Sixth- 
ly, How far an acquittal of a perſon as principal will bar 2 
ſubſequent proſecution againſt him as acceſſary ; & e conver), 
how far an acquittal of a man as acceſſary will bar a profecu- 
tion againſt him as principal. Seventhly, How far the law i 
altered in theſe reſpects as to an inditment of death, by 3 Hen. 


7. Chap. 1. 


60s. p. c. os. Sef7. 2. As to the firſt particular, viz. How far he who 
Sum. 245- pleads this plea muſt be ready to produce the record of his for- 
F. Cs wal mer acquittal.— I take it to be (m) agreed, that ſuch plea being 
F. Mon. de faits, a plea in bar, and the record not in the cuſtody of, nor the pro- 
Anal 335. perty of, him that pleaz's it, there is no need to plead wii 4 


rejirl 
ſeems cuntrary, I # 


=” GT 2 
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da g. 08 rae PLEA os AUTREFOITS ACQUIT. - 


il; 3 (a) but the defendant ſball have a (6) day (co Lit. 
per 2 it in. And there is in Brock a note of a (c) — the — 
"ſe in the time of Edward the third wherein a plea of autrefoits 5 Pardon. 
acquit Was diſallowed, becauſe the defendant ſhewed forth the 2 


record when he pleaded it; and the book -gives this reaſon, e B. Corone 


, 8. 
That the record ought to come before the court by writ, | — . 
Ab. F. Corone 189, 11 H. 4. 41. Ab. F. Mon, de faits, 128. B. Corone 29. 9 H. 7, 19. 
Ab. B. App. 89. ſeem contrary. 


$:2, 3. As to the ſecond particular, viz. Where a (a) 32 


variance between the record of the former acquittal, and the 5. Q 268, 
indiment or appeal to which it is pleaded, may be helped. I 905 — — 
take it to be clear, That if the nature of the crime be in (e) (% Keilway 5. 
ſubſtance the ſame, a variance may generally be helped by pro- (e Sp. e. 25. 
per (f) averments. And therefore if a man be named in the ee 
frſt record Yeoman, and in the ſecond Gentleman, yet it ſeems Dyer 285. of 
(z) clear, That he may make good the variance, with an aver- F. Corone 1 
ment that he only was meant under each addition. Alſo if a man ond, 
be acquitted of an indictment of murder or robbery cuju/dam (5) 25. 

ien:ti, and afterwards arraigned on an indictment for the ſame » Corone 98. 


ft, deſcribing the perſon killed or robbed by his proper N | 


name: yet it hath been holden, (i) That he may plead the 2 Hale 244, 
cquittal in bar, averring that both the indictments are for the _ $ 45s 
very ame felony, Alſo if the perſon killed be deſcribed by his faits, + 2a 
proper name and ſurname in the firſt indictment, and by the B. Variance, 3x, 
ame chriſtian but by a different ſurname in the ſecond, yet Þ:Corone 9. 
it hath been (#) adjudged That he may plead an acquittal on 
the firſt in bar of the ſecond indictment averring that the per- 5: f. C. 103. 
ſon ſo differently named was one and the fame perſon, But it Nr 
ſeems (I) adviſeable in ſuch caſe to add a farther averment, A 2 
That the perſon killed was known as well by the name in the 0. 

fiſt, 25 by that in the ſecond indictment; for if he were never ©) Der 28s; 


known by the name in the firſt indictment, I much queſtion INS 
whether the defendant could be found guilty upon it; and 2 Atze 55. 


if he could not, it ſeems plain that his life having never & pa) 
: : S, P. C. 105, 
bern in danger by it, the acquittal upon it (n) — be any * ate 


bar to a ſubſequent indictment. But if there be no other va- Ab. B. Cor. 2g. 


nance between the firſt and ſecond indictment but only as to Variance, 31. 
the (n) times when the crime is alledged to have been com- res- de falts 


nitted, or as to the (o) places being both in the ſame county, 5 £4 3- 44+ 
there is no doubt but that regularly it may be helped by — 3 


| Aſſize 15, 
verment, that the felony in both is one and the ſame, becauſe Ab, F der. 166. 


neither the time nor place laid in an indictment, &c. are ma- Compton 148. 


terial upon evidence, ſo that the defendant be proved guilty at 9 —— ; 


uy other (p) time before the indictment, or at any other place S. F. C. 104, 
"wp the county. And it is holden by (r) Staundforde, 


100. 
an acquittal of murder in one county may be pleaded in —— 5 
el a ſubſequent indictment in another county for the ſame 12 
ot evidence ; and 
Summary 263. (7) S. P. C. 105. See Cromp, 12. 


murder. 
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{a) Vide ſe. 1. 


2, 9, 10. 


(5 Sup. ſeQ, I, 


3, 9, 10. 


le) Sup. c. 23. 
ect. 47. © 25» 


ſect. 38 and 0 1. 


c. 33. ſet, 9. 


(4) 41 Aſſize 9. 


F. Corone 220. 
But this is left 
doubt ful, 8. P. 
C. 105. 106. 
Summe ry 246. 
Cromptcn 112. 


B. Corone 139. 


4 H. 7. 5 
F. Corone 62. 
le) Sup. c. 13. 


ect. 13. and e. 
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murder. But this ſeems queſtionable, becauſe all indictments 


are local; and therefore if the firſt were laid in an improper 
county, the defendant could not be found guilty upon it, and 
conſequently was in no danger of his life, and therefore (a) 
cannot plead an acquittal upon it in bar of a ſubſequent in- 
dictment in the proper county. But if the firſt indiAment were 
in the proper county, the ſecond cannot but be in an improper 
one, and conſequently the defendant not being liable to be 
found guilty upon it, cannot be ſaid to be reduced by it to the 
inconvenience of being twice brought into danger of his life for 
one and the ſame offence, the avoiding of which inconvenience 
(5b) ſeems the chief inducement for which the law allows the 
plea of autrefoits acguit. 

Seck. 4. But if a man ſteal. goods in one county, and then 
carry them into another, in which caſe it is certain (c) that he 
may be indicted and found guilty in either, it ſeems very reaſon- 
able, that an acquittal in the one county for ſuch ſtealing 
(4) be pleaded in bar of a ſubſequent proſecution for the ſame 
ſtealing in another county, becauſe the defendant may be alto- 
gether as well convicted in the one county, as in the other; 
and therefore if he could not bar the ſecond proſecution by the 
acquittal on the firlt, his life would be twice in danger from 
that which is in truth but one and the ſame offence, and only 
conſidered as a new one by a mere fiction or conſtruction of 
law, which ſhall hardly (e) take place rg a maxim made in 
favour of life. And as to the (/) objection, that e 


on — the one county can take no manner of conuſance of what is 

ſea. 35. done in the other, and conſequently cannot try whether the ſe- 
| (f) 4 8.7-5+ lony whereof the party is indicted in the ſecond county be the 
N + Coront ea. vety ſame with that of which he is acquitted in the firſt, it may 
| be anſwered, That it appears from the old books, that ancient- 
ly the judges often ſatisfied themſelves of the truth of an aver- 
| ment that the offences in both indiftments were the ſame, by 
| (g) 26 Ae 15. (g) witneſſes, or by an (Y) inqueſt of office, without putting it 
| — Coronas to a trial by jury, upon an iſſue joined, on the denial thereof by 
B. Corone 98, the proſecutor, which ſeems (i) to have been of later yeats the 
| 4r Alte 9. uſual method. But granting, that it is to be tried by ſuch 


| 2 AM ww jury, I do not ſee how it follows, That becauſe they cannot 

| Ad. F. Cor. 166. convict a defendant upon evidence of a fact done out of their 

| Top 1 6. own county, therefore they cannot collaterally inquire whether 

* * an offence laid in their own county be in ſubſtance the ſame 

: with that done in another, ſince it cannot be denied but that in 

abundance of caſes a jury of one county may receive evidence 

of fas done in another. To which may be added, That in 

| (4) Vide B. Cor, the year-book of 4 H. 7. 5. pl. which is the (4) chief r 
139 0r 249- for the contraty opinion, it is admitted that an acquitta! © 


: : * appeal of larceny in the one county, may be pleaded in bar of 


Summary 246, ſubſequent appeal in the other ; becauſe ſuch an appeal _ 
2+ ale 245» | 


— — 


„ on. 3 „ yd ãðͤ attend n od abr Ee 


b- 4 4 
I» w 
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"tf to a reſtitution of the goods, whereof being once 
I barred for ever. But granting this to be 8 my 
'eaſoo, which yet it ſeems difficult to make out, the very ſame 
may be ſaid at this day as to an indictment, which ſince (a) 21 (a) Vide ſop. e. 
Hen, 8. c. 11. intitles the proſecutor to a reſtitution alſo, Be- 23 {. 55, 56. 
les, taking the law as it ſtood formerly, why may not a Jury 
of one county try whether a felony therein indicted, be the ſame 
whereon the party was before acquitted in another county, in 


the caſe of a ſecond indictment, as well as of a ſecond ap - 


[ 
Fl. . It ſeems (5) that it is no plea to an appeal of lar- 3) Rich . 
ceny, That the defendant hath been found not guilty in an 24. a. 5 
ation of treſpaſs brought againſt him by the ſame plaintiff for = Fo yew” 
the ſame goods; for larceny and treſpaſs are entirely different. fed. — 09 1-5 
Alſo it ſeems a general (c) rule, That a bar in action of an in- (c) Co.Litt. 146, 
ferior nature, will not bar another of a ſuperior. Yet it ſeems, 2 Rich. 3. 14, 
(4) That an acquittal in an indictment of murder, will be a 8 3Inft, 213. 
bar of an indictment of petit treaſon, becauſe both offences Summary 246. 
ve in ſubſtance the ſame, But it is clear, that an acquittal * Hale 246. 
of one felony is (e) no manner of bar to a proſecution for ano- % 8 F. c. 16 
ther in ſubſtance different, whether committed before or at the Summary who 
ſane time with that of which he is acquitted ; and therefore if B. Corone 11. 
aman commit a Burglary, and ſteal the goods of A. and B. and 
be indicted for the burglary and ſtealing the goods of A. and 
xquitted ; it hath been adjudged, (/) That he cannot plead ſuch % kel. 30. 52. 
xcquittal to an indictment for ſtealing the goods of B. But it 
ſeems agreed, That he may plead it to a ſecond Indictment 
for the Burglary. 


dell. 6. As to the third particular, viz. How far other diſ- 
_— a += 2 om have the ſame effect as an ac- 
Quittal by verdict, — Having ſhewn already in the (g) chapter 
o appeals, how far the diſcharge of one 4— ut {es ano- Lt oe ry 
ther, I ſhall only add in this place, That notwithſtanding the u2 9% & fe 
(b) allowance of a pardon, or any other bar of one indictment, — og: * 
ſeems to be pleadable in bar of another, and by the like reaſon B. Corone 29, 
whatever hath been allowed a good bar of one appeal may be 1 —_ 2. 
pleaded in bar of another: Yet it ſeems that no other diſcharge vide S. P. C. cs. 
« 2n inditment will bar an appeal, and no other diſcharge of (i) 2 Hale 246. 
at appeal will bar an indictment, but only an (i) acquittal by r 8 

|, or an acquittal by verdict on the general iſſue, finding 0 ; ing. — 

ite cefendant's (4) innocenee; as where it finds him not guilty Crompron 111. 


in ſuch an iſſue, on an indictment or appeal of any felony # Gebe 46. 


| Natſvexer; or where it finds (/) him guilty of homicide ſe di. Crompion 153 


5 l Crompton 112, 
vor per infortunium, on an indictment of murder, But 


it hath been adjudged, (m) That where a demurter by an ap- 


Kllant to a tender of battel to a plea, hath been adjudged 


year Bm, yet the appellee may be afterwards arraigned at the 


e king, 


$43, 


$29 


(a) Sum. 445 
2 Hale 249. 


. (6) | Cor. 375. 


(e) S. P. C. 106, 
(A) Lib, 4 e. 


19. ſe, 


% 


Sum. 200, 
c — 


234 
Vide ſop, Co 25 


_ fe. 10. 


21 H. 6. 34. 

S. P. C. 168. 
VF. Cor. 98. 
S. P. C. 168. 
Sup. C, 23» ſet, 


740. 
(2) S. P. C. 169. 
Sup. Ce 23 · ſect. 


240. 


(b) 4 Coke 4e. 

47+ 

Summary 244, 

245. 

2 Hale 248, 251, 

7 214. 
Corone 444. 

Sup. Ce 23. le, 

„ 


Crompton 112. 
20 H. 7. 11, 12. 


9 H. 5. 2. 

Ab. g App- 39. 
B. Corone 35. 
F. Corone 68. 
(i) But Staund- 
forde ſeems to 
be of opinion, 
That an acquit- 
tal on an errone- 
ous appeal, is a 
good bar to an 
Indictment till 
it be reverſed by 
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Sect. 7. It is ſaid by Sir Matthew Hale in the 

of Autrefoits acquit, That an acquittal by battel 12 
is no bar of an indictment. But I find no other authority km 
point but a note in Fitzherbert (5) of a caſe to this purpoſe ig 
the time of king Edward the ſecond. To which it mz de 
anſwered, IL hat this matter is only ſpoken of incidentally A 
not adjudged. And that Staundforde in the ſame place 0 
where he cites it, makes a quere, whether it be law or nd. 
And it is expreſsly holden by Bracton, (4) That an appellee 
who vanquiſhes the appellant in battel, ſhall go quit not only 
from all all other appeals, but alſo from the ſuit of the king; 
c becauſe by this he clears his innocence againſt all, in the 
<< ſame manner as if he had put himſelf upon his country, and 
4e his country had acquitted him.” Alſo it is admitted by Sir 
Matthew Hale in the (e) chapter of indictments, that if an ap- 
prover be vanquiſhed in battel joined on his appeal, he ſhall be 
hanged, and the appellee diſcharged, without being arraigned 
at the ſuit of the king. Alſo it hath been (/) adjudged, That 
upon ſuch a vanquiſhment the appellee is intitled to his da- 
mages againſt the appellant, as being legitimo modo acquirtatu, 
which ſeems (g) neceſſarily to imply that he is finally acquit - 
ted as well againſt the king as againſt the patty, 


Sec. 8. As to the fourth particular, viz. How far it is ne- 
ceſſary that the indictment or appeal, in the record of acquittal, 
be free from error, and well commenced : I take it to be ſettled 
() at this day, That wherever the indictment, or appeal, 
whereon a man is acquitted, is ſo far erroneous (either for want 
of ſubſtance in ſetting out the crime, or of authority in the (:) 
judge before whom it was taken), that no good judgment could 
have been given upon it againſt the defendant, the acquittal 
can be no bar of a ſubſequent indictment or appeal, becauſe in 
judgment of law the defendant was never in danger of his life 
from the firſt; for the law will preſume prima facte that the 
judges would not have given a judgment, which would have 
been liable to have been reverſed, But if there be no error 
in the indictment or appeal, but (+) only in the proceſs, it 
ſeems agreed, that the acquittal will be a good bar of a ſub- 
ſequent proſecution, notwithſtanding ſuch error; the def 
reaſon whereof ſeems to be this, That ſuch error is (/) ſalved 


by the appearance, 


to all other books, and 0 


＋ 7 ited in Cro But this ſeems repugnant 
0 vu 
1 a * ladeed In the ſecond edition of Hale" 


what is ſaid by Staundforde himſelf, in the very ſame page. ed . 
Plea of the Crown, there is a note to the ſame effect with what is ſaid 


. . 5 ſect. 1 
manifeſtly miſpriated, and the word acquit put for attaint. (4) Crompton 211. Sup. c. 9. 
16. 4 Coke 46. {/) F. Corone 444+ 9 H. 5. 2. . 
$. P. C. 106. 169. Crompton 112. 2 Aale 448. (m) Soup. c. 27. ſect. 107. 


b. B. App. 39. Corone 35, F. 


$4, 


in Staundforde; but this # 


. r 
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ged. g. It ſeems agreed, (a) That an acquittal on an ap- 
al brought by one who had no right to bring it, as by any 
other woman (b) except the wife of the deceaſed, or by any 
other man (e) except the next heir, is no more a bar to an 
oppeal by another appellant, or to an indiment, than an ac- 
quittal on an inſufficient appeal or indictment would have been, 


(5) Sup. C. 23. ſe ct. 36, 37» 33, be) Sup. e. 23. I. 


Sed. 10. As to the fifth particular, viz. Whether an ac- 
quittal in any court which has a Juriſdiction, be ſufficient for 
this purpoſe, -Notwithſtanding the (4) opinion in the book of 
Allizes, That no acquittal in any other court can be any bar to 
a proſecution in the court of king's bench, becauſe that is the 
higneſt court, | take it to be ſettled (e) at this day, That an 
acquittal in any court whatſoever which has a juriſdiction of the 
cauſe, is as good a bar of any ſubſequent proſecution for the ſame 
crime as an acqui:tal in the higheſt court. And therefore it 
hath been a judged, (%) That an acquittal of murder at a grand 
ſellons in Wales, may be pleaded to an indidtment for the ſame 
murder in England, For the (g) rule is, That a man's life 
ſhall not be brought into danger for the ſame offence more 
than once, 


del. 11. As to the ſixth particular, viz. How far an ac- 
quittal of a perſon as principal will bar a ſubſequent proſe- 
cution againſt him as acceſſary; and 2 converſo, how far an ac- 
quittal of a man as accefſary will bar a proſecution againſt him 
a principal, It ſeems to be (Y) ſettled at this (i) day, That 
an acquittal of a man as principal is no bar of a ſubſequent pro- 
ſcuti-n againſt him as acceſſary after the fat, becauſe ſuch 
acquittal clears him only of the charge of having committed the 
kit, which being a crime entirely different from that of receiv- 
ing him that hath committed it, there ſeems no more reaſon that 
the acquittal of it ſhould bar a proſecution for the receipt, than 
if they were offences that Lore no manner of relation to one 
another, But it is (4) holden in many books of good authority 
(contrary to what is admitted (/) to have been the ancient law), 
that the acquittal of a man as principal is a good bar of a ſub- 
{quent proſecution againſt him as acceſſary before; for it is 
laid, That ſuch an acceſlary is in ſome meaſure (m) guilty of 


In. But the principal authority in the old book is 2 E. 3. 20. 
"1 igconſiſlent 
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(2) 20 H. 3. 
11, 12. 

21 H. 6. 23, 29. 
Ab. B. App. 41. 
Crompton 112, 
S. P. C. 106. 
Summary 245. 
2 Hale 249. 


397 40% 41, 42» 


(4) 9 Aſze 15. 
(e) 40 ke 45» 
Raſtal 385, 

r H. 4. 48, 
Ab. F. Monſ. de 
feits 128. 

25 F. 3. 44. 
Ab, F. Cor. 136, 
41 Aſia: g. 
Ad. B. Cor. 
T'Oor 121. 
Crompton 112. 
F Corone 220. 
(f) 1 Ley, 113, 
1 Siderfin 179, 
Sup, c. 25: f. 
4”. 42. 

(e) Sop. ſ. 1.2, 
9. 


(5) Kelv. 25,26, 
Vice Foſter 362, 
Summary 244. 
2 Hale 244. 
3.80 10G. 
Crompton 42. 
112. 

27 Aſſize 10. 
Ab F. Cor, 209, 
B. Corone 105. 
Lamb. B. 2. c. 
7. 
49 Con. F. Cor. 
105. 

Ke'ynge 25, 26, 
Lamb. B. . c. 7 
Summary 224. 
244. 

1 Hale 626. 

2 Hale 244, 
Compton, 42. 


Ab, F, Corone 150. which 
with itſelf; for the words are for an exaTple, that a men may in ſuch caſe be 


lvice put to anſwer, We award that you go quit, And F. Corone 282. is contradicted by all other 


*3 tor it ſays, That a man acquitted as principal, cannot be ſo much as 
And 27 Aſſize 10. 
acceſſary after, Ang 8 H. 
* Dey de found 


= 
. * 0 


guilty as principal, 
+ Corone 424. 2 Hale 244. 
Kelynge 25, a6. 


Vol, II. 


(m) Vide ſup. C, 29- ſe, 13, I4, 


M m 


arraigned as an acceflary 
Ab, B. Corone 105. and F. Corone 200, extend only to the caſe of 
5. 6. Ad. F. Corone 463. cxpreſly goes upon the ſoppobtion, thit a 
upon evidence which only proves him acceſlaty, 


(9 8. N. 
1 Hale 6:5 


the 
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the fact, and therefore that an acquittal which clears a man 

from being guilty of the fact, doth by conſequence clear bim 

from being ſuch an acceſſary. And this ſeems reaſonable 

the ſuppoſition that a man may be found guilty of an indictment 

againſt him as principal, upon evidence which only proves him 
to have been an acceſſary before. 


(6) Sas, 866. But if a man cannot be found puilty of ſuch an indi. 
Keilway 107, ment upon ſuch evidence, as it is ſtrongly (a) holden that 
Daliſon 14. he cannot, it may with great reaſon be ſaid, that the acquitta 
of him as principal no way acquits him as acceſfary before; 

for if fo, he might fave himſelf by a mere flip in the indictment, 

{b) Vide ſup. and bar all other proſecutions by an acquittal on a trial, which 
f. 1. 8, 9, 10. in truth never brought him into (5) danger of his life. And 
ee 107. it is upon this ſuppoſition, as I ſuppoſe, that it is holden in 
Limb. B. 4. c. ſome (c) books, contrary to thoſe above cited, that one who 
7. has been acquitted as principal may be tried again as accefſary 
Foſter 362, before, as well as after. l 


Mr, Jubice Foſter contends with ſome warmth for the opinion of our author, that the acquit- 
tal of a principal is no bar to a ſubſequent proſecution againſf him as an acceſſary Zefure tbe fa# in 
the ſame offeace. 3 Diſcourſe 302. And in February 2668; Samuel Atkins was tried on two ſevenl 
indictmen's; firſt, as principal, next as acceſſary in the murder of Sir Edmonbury Godfrey, 2 State 
Trials 798. | 


(% Crompt. 43. Seat. 12. But it ſeems (d) agreed, That an acquittal of 2 
B. _—_ 0% man as acceſſary before, or after, is no bar to a ſubſequent pro- 
z Hal a. ſecution againſt him as principal, 


Hale 
e Se. 13. Alſo it hath been holden, than an acquittal of a 
Fotter = 4 man as acceſſary to one princival, will not ſave him from being 


arraigned afterwards as acceſſary to another in the ſame fact, 
But for this I ſhall refer to chapter 29. ſection forty-ſix, 


(e) Sup. e. 25.1, Ses. 14. As to the ſeventh particular, viz, How far the 
I law is altered in theſe reſpects as to an indictment by 3 Hen, 7, 
e = c. 14 It ſeems agreed, (e) That by the common law an ac- 
44 E 3-25. quittal on an indictment might be pleaded in bar of an ap- 
— B. App. 12. peal of death, in the ſame manner as an acquittal of any other 
"46010 Sx felony might be pleaded in bar of a ſubſequent proſecution; and 
47 E. 3-156, therefore in favour of appeals a general practice was introduced, 
Ab. F. Corone (f) not to try any perſon on an indictment of death, till after 
3 335 the year and day had been paſſed, by which time it often hap- 
35+ 102, pened that all was forgotten. For reformation thereof it is en. 


— 0g hone ated, „That if any man be flain or murdered, and thereof 


a quzre, 17 Al. the flayers, murderers, abettors, maintainers and comforte!s 
__ « of the ſame, be indicted, that the ſame ſlayers and murder- 
+2 Pe 44 ers, and all other acceſſaries of the ſame, be arraigned 10 
Crompton 111. determined of the ſame felony and murder at any time g 
- Kelynge-95, 96, „ the king's ſuit, within the year after the ſame felony 3 


97, 98. 
2 Leonard 161, Summary 244, 245. S. P. C. 107, B. Appeal 9. 32 Aſſiae 8. Ab. B. 2 


119. 45. 25, Ab. Br, Appeal 14. 11 H. 4. 94. Ab. B. Appeal 361, 4 Alle 14 © 


Appeal 75. 6 muldet 
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« murder done, and not tarry the year and day for any appeal 
« to be taken for the ſame felony or murder. And if it hap- 


« pen any perſon named as principal or acceflary to be acquit- 


« ted of any ſuch murder at the king's ſuit, within the year 
« znd day; that then the ſame, juſtices afore whom he is ac- 


« quitted, ſhall not ſuffer him to go at large, but (a) either (H) vide for 


« to remit him again to the priſon, or elſe to let him to bail 
« after their diſcretion till that year and day be paſſed, And 
« if it fortune the ſame felons or murderers, and acceſſaries 
« ſo arraigned, or any of them to be acquit, or the principal 
« of the ſaid felony, or any of them to be attainted, the wife 
« of next heir to him ſo lain, as Thall require, may take and 
« have their appeal of the ſame death and murder, within 
« the year and day after the ſame felony and murder done, 
« 2gainſt the ſaid perſons ſo arraigned and acquit, and all other 


« their acceſſaries, or againſt the acceſſaries of the ſaid prin- 


« cipal, or any of them ſo attainted, or againſt the ſaid, prin- 
« cipals ſo tainted, if they be on live, and the benefit of his 
« clergy thereof before not had; and that the appellant ſhall 
« have ſuch and like advantage, as if the ſaid acquittal or at- 
« tainder had not been, the ſaid acquittal or attainder not- 
« withſtanding (6).” 


$2. 15. It ſeems (c) agreed, That this ſtatute ſhall not 
be conſtrued to extend to any other appeal but of death, nor to 
any other acquittal but upon an indictment; from whence it 
follows, That an acquittal on an indictment, or appeal, for 
ay other (4) felony except death, may ſtill be pleaded in bar 
of an appeal for the ſame crime, and that an acquittal on an 
zppeal of death (e) may ſtill be pleaded in bar of an indict- 
ment, in the ſame manner as by the common law. 


v2, 16. How far a perſon found guilty of manſlaughter, 
or of homicide ſe defendendo, on an indictment of murder, is 
ſuble to be tried again upon an appeal by force of this ſtatute, 
lull de conſidered in the next chapter. 
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CHAPTER THE THIRTY-SIXTH. 


OF AUTREFOITS ATTAINT. 


600 Sow, 247: T ſeems to be generally agreed, (a) That wherever a man 


2 Hale 251, is attainted of felony, either by judgment upon a verdid, 
_— by (5) outlawry, or abjuration, whether upon an inditment 

+ TV. 107. . . 
12 Coke 100 or appeal, he may plead ſuch attainder to any ſubſequent in- 
6 Coke 13. dictment or appeal, for the ſame or any other felony. 


3 inſt, 213, 21 7 PR 
Suorac, 23 ſet, 38+, (5) Vet this is made a quæte, 28 E. 3. go. but no notice is taken of the 
quæte in the abriegment of the caſe in F. Corone 136, Vide 38 H. 8. 2. 12 Coke 100, 


(% 9 H. J. 1. And two reaſons are given for ſuch plea to a ſecond proſe- 


＋ ae 39. cution for the ſame felony.— Firſt, (c) becauſe the life of the 
(d) 8. P. c. defendant was in danger by the firſt; and it is againſt a 


109. maxim of law to bring a min into ſuch danger more than once 
3 247. for one and the ſame offence :—Secondly, (4) becauſe generally 
c. Eliz, £16. the proceeding in ſuch ſecond proſecution cannot be to any 
Cromp!en 113. purpoſe, becauſe the party is dead in law by the firſt attainder, 
(-) B. Appeal 9. and hath forfeited all that he can forfeit, and therefore it is 


99 ſaid, That it is equally abſurd to attaint him a (e) ſecond time, 


95.7 as to attempt to kill one who is already dead. And that 

W is the only (V) reaſon I find any where given for the plea of 
o . orore N . . . * 

227. autrefoits attaint of one felony to a proſecution for another, 


B. Appeal10. But where both of theſe reaſons fail in the firſt caſe, and the 


* latter of them in the ſecond, and alſo in ſome other caſes, for 
F. Eſchear 149, ſpecial reaſons ; the plea of autrefoits attaint ſeems to be of little 
B. Corone 11. effect: as in the following inſtances. 

F. Corone 2 1. 3 
95. Centra. 4 E. 4. 11. F. Corone 27, See the chapter of judgment. (/) Ste che 


cited to the precedent letter. 


Se. 2. Firſt, Where the firſt attainder is reverſed for 

error, after which it can neither be pleaded to a proſecution 

f : for the ſame or any other felony ; becauſe by ſuch reverial the 

E S. p. C. 06+ attainder is of no (g) more force than if it had never been: 

85 2 ions. Ra an _— on wk — 5 1 _ 
7 * Not bar a ſubſequent proſecution, urely a oriiort 

ee reſerved will hoe do f. But it is agreed to be a good 

while it ſtands unreyerſed, becauſe it is not void but vr 

able only, 92 


# 


0. b. AUTREFOITS ATTAINT. 


3 (a) pardoned, and after the party is proſecuted 


upon an appeal. For it is an allowed maxim, that the king can- 
not bar the ſuit of the ſubject, and if he cannot bar an appeal by 
pardoning the offender before it appear whether he be guilty 
or innocent, there cannot but be much leſs reaſon that he 
ſhould bar it after the guilt appears by a judgment upon re- 


cord, 


dec. 4. Thirdly, Where a perſon attainted of felony, is 
afterwards indicted of high treaſon, whether before or after his 
() attainder, For the judgment of death in high treaſon is 
not only different from that in felony, but the forfeiture is al ſo 
more general (extending to land in tail as well as to land in 
ſee· ſimple, ſince (c) the ſtatutes of 26 Hen. 8. c. 13. and 33 
Hen. 8, e. 20.) But if the felony were firſt committed, it ſeems 
(4) agreed, That the title of eſcheat to the felon's lands in fee- 
ſimple, veſted in the lords of whom they are holden from the 
ume of the felony, ſhall not be deveſted by the ſubſequent at- 
tainder for the treaſon, as it would be it the treaſon had been 
fiſt committed, 


the plain purport of it ſcems r*pugnant, (c) Co, Litt. 372. 392. See the chaptzr 
0 31aft. 213. S. P. C. 137. 


Ker. 5, Fourthly, Where an appellee of larceny hath a 
ſecond appeal brought againſt him, hanging the firſt, and after- 
wards is attainted in the firſt, In which caſe, according to ſome 
(-) opinions, the court may, in order to intitle the ſecond ap- 
pellant to a reſtitution, inquire by an inqueſt of office, and ac- 
cording to others (f) by an inqueſt taken at the miſe of the 
parties, whether ſuch appellee be guilty of the larceny or not, 
And the law ſeems to be the ſame in relation to an indictment 
of g) larceny ſince the ſtatute of 21 Hen. 8. c. 11. which in- 
titles the proſecutor to a reſtitution of his goods, upon the of- 
fender's being found guilty, &c. in the ſame manner as upon 
an appeal. Alſo it hath been (+) adjudged, That a perſon at- 
tainted is as liable to anſwer a perſonal action, as if he had not 
been attainted, For otherwiſe his attainder would give him 
aprivilege and protection, which the law is far from intending 
in allowing the plea of autrefoits attaint to a ſecond proſecution 
'2 new crime, which is chiefly grounded on this reaſon, that 
the lau will not ſuffer an abſurd and vain thing in attainting one 
who is «tainted already, 


0-2, b. Fifthly, Where a perſon attainted of one felony, is 

wards proſecuted as a principal in another, and others are 
ilo proſecuted together with him as his acceſſaries. In which 
alt it is ſaid, (5) That for the benefit of publick juſtice he is 
com- 
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Secondly, Where the attainder was at the ſuit of () B. Cor. 11. 


28 E. 3. 9. 

Ab. F. Cor. 139 
S. P. C. 107. 

3 Inſt. 213. 
Crompton 113. 
6 H. 4. 6. 

Ad. F. Cor. 227, 
B. Appeal to. 
con. 12 Coke 
100. 


(5) 1 H. 6. 5•22. 
Ab. B. Treaſ. 11. 
F. Corone 2, 

z3 Inſt, 213. 
Popham 107, 
Sum nary 213, 
214. 

2 Hale 262. 
And the obſerva- 
tion to the con- 
trary in 2 inſt, 
590. and 8. P, 
C. 107. 

Cromp. 113. 

on the abe ci. 
ted yeu- book 
of H. 6. 5. to 
of Forte.ture, 


(e) Sup. c. 23, 
ſect. 53 and c. 
28. ſect. 7. 

2 Hale 252, 

F. Corone 379. 
7 H. 4. 31. 

Ab. F. Cor. 81. 
B. Appeal 21. 
Vide 44 E. 3 44. 
Ab. B. Appeal 
11. 

F. Corone 95. 
94 E. 4. 1. 
8. P. C. 66. 
Summary 212. 
248, | 

B. Appeal 94. 
F. Corone 26, 

6 Ed. 4. 4. 

Ab. B. Cor. 147. 
(e) Sup» e. 23. 
lect. 55, 56, 
Sum. 212. 248. 
(6) 3 Iaſt. 213, 
215, 
C. Eliz. $16, 
con. C. Elus. 213. 


(i Popham 107. 
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from te, 36 to 
ſect. 45. ä 


5 Sup. e. . 
2 F as 


7H.4 35 
F. Cor. 82. 


(e) 3 Inſt. 213. 
Crompton 113. 


(4) S. p. c. 31, 
32. 


(e) Sea, 95 10. 


(f) Sum. 247. 
2 Hale 250, 251. 


. ſe 1. 
1 39, 
40 


„47. 
2 Leonard 83. 


(i) 4 Coke 39, 


40. 

2 Leonard 83. 
Crompton 113. 
Kelvnge 94. 98. 
4 Coke 46. 

1 Salk. 62, 63. 
C. Car. 147. 


(k) 1 And. 68, 

4 Coke 46. 
Modern 156, 
fra ſect. 17. 


(JS. P. c. 80. 
Lum, 247, 243, 
Crowpion 113, 
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compellable to plead, &c. to the ſecond profecution in the 
ſame manner as if he had not been attainted, becauſe other. 
wiſe the acceſſaries to ſuch ſecond felonies could not (a) be 
brought to their trials for want of a conviction of their principal, 

Sect. 7. It ſeems (5) clear, That a judgment againſt a mar 
on an indictment or action of treſpaſs, is no bar to an indi. 
ment or appeal of larceny for the ſame taking, becauſe treſpa 
and Jarceny are offences of a different nature, and the judg. 
ment for the one entirely differs from that for the other, All 
I take it to be in a great meaſure (c) agreed, That the judg- 
ment of pain forte et dure in one felony is no bar to a proſe. 
cution for another, becauſe ſuch judgment neither cor 
the blood, nor forfeits the lands, as an attainder doth, But i 
ſeems queſtionable, whether it may not bar a ſecond profecy- 
tion for the ſame felony, becauſe the life of the party un 
brought into danger by the firſt, 

Seft. 8, It is (4) ſaid, That autrefcits attaint or convit wa 
no plea for one who had broken the priſon of the ordinary, 
on this I ſhall refer to the books cited, chapter the thirty, 
third (e). 

Set. 9. It is certain that an attainder on an indidtment of 
death is no bar to an appeal, by reaſon of 3 Hen. 7. c. I. (et 
forth more at large in the precedent chapter, which gives an 
appeal againſt perſons attainted of death, the benefit of clergy 
thereof being not had, as it is certain that it cannot at this 
day. But it ſeems (/) agreed, That in all other caſes the plea 
of autrefoi's attaint is ſtill of the ſame force as it was by the 
common law. 4 

Se, 10. Tre Prea oF AUTREFOITs Conyict 
ſeems chiefly to depend on this reaſon, (g) T hat the party 
ought (%) not to be brought twice into danger of bis lile 
for the ſame crime. Upon which ground it ſeems (i) agreed, 
That a conviction on an appeal or indidtment of burglary, 
or other felony, may be pleaded to an indictment or 
for the ſame felony: And that a conviction of manſlaugkier 
in an appeal of death may be pleaded in bar of a ſubſequent 
indictment or appeal of the ſame death; and that the bes- 
fon why ſuch a conviction on an indictment of death ca- 
not be pleaded to an appeal as well as to an indictment 
(unleſs the perſon ſo convied be admitted to his clergy, 0 
at leaſt have prayed it), (4) depends entirely on 3 Hes J. 
c. I. which exprelsly giving an appeal againlt 2 perſon . 
tainted on an indictment of death, who hath not had be 
clergy, cannot but be thought to give it as well againſt a a 

; ; vicli 
ſon convicted, ſince every attainder includes a convic! my 
more; and it is wholly owing to the default of the court, whic 
ſhall not prejudice any one, that a perſon convicted is 2 
tainted (1). But I do not find any authority that a cogvidion' 
one felony may be pleaded in bar of another; Gn the coul 
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it is plain, That it was anciently the uſual (4) praQtice, where 
a clerk was indicted of ſeveral felonies, and tried and convicted 
of one of them, and demanded by the ordinary, not.to deliver 
him upon fuch demand, but to detain him in priſon till he 
had bzen arraigned of all the felonies whereof he ſtood indicted. 
Alſo it ſecms (h) agreed, that even after the ſtatute of 25 Edw. 

c. C. te clero, a clerk convict of one felony, might immedi- 
ately, while he ſtood at the bar, be arraigned of any other, 

©. 11. But it ſeems to be admitted (c) as a general rule, 
That afrer a clerk convict was once delivered to the ordinary, 
he could not afterwards be impeached either for the ſame, or 
any other felony committed before ſuch delivery to the ordi- 
nary, whether it were within the benefit of clergy or not: And 
though this be ſo far remedied (4) by 8 Eliz. c. 4. and 18 Eliz. 
c. 7. That a perſon admitted to his clergy for any felony, ſhall 
not in reſpect thereof bar a ſubſequent proſecution for another 
felony not within the benefit of clergy; yet, as I take it, the 
Jaw generally ſtill continues as it was, as to the felony whereof 
the party who is admitted to his clergy is convicted, and alſo 
25 to other felonies within the benefit of clergy committed be- 
fore ſuch admittance, whereof it ſeems agreed, That regularly 
one admitted to his clergy ſhall not be afterwards arraigned. 

dect. 12. It ſeems to have been long ſettled, 'T hat not only 


he who hath been admitted (e) to his clergy on a conviction of 


manſlaughter, upon an indictment of murder, but alſo that he 
who, being called to judgment on ſuch conviction, hath (/ 
prayed his clergy, but hath not been actually admitted to it, 
may bar any ſubſequent appeal for the ſame death, as he might 
by the common law, 
ing abſurdity, that if the law be ſo, he that hath bis clergy on 
2 conviction of manſlaughter will be in a better caſe than if he 
had been wholly acquitted, it may be anſwered, That this doth 
not depend on any reaſoning from the nature of the thing, but 
from the ſtatute of 3 Hen. 7. c. 1. which expreſsly takes away 
the plea of autrefoits acquit in this caſe, but by ſuffering even 
perſons attainted on an indictment of death. who have been ad- 
mitted to their clergy to plead ſuch admiſſion in bar of an ap- 
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(e) Dyer 214, 
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Sum 248, 240. 
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Kely. 93. 103. 

Cromp. 113. 

F. Corone 232. 
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(e) 4 Coke 40. 
Wetnerel's cate 
45, 46. 
Crompton 101. 
C. Jac, 282. 
Velver. 203,205. 
r Bulſt, 241. 
See the caſes 


And ſo to the objection ſrom the ſeem< cited to the next 


lecter, 

1 And, 68. 

4 Coke 45» 46. 
Kelynge 93, &c, 
3 laftirore 161, 
Coke Ent. 65. 
Salkeld 63. 

2 Hale 250, 
This is left — 
doubtful, 


peal, plainly ſeems to have intended to leave the benefit of 2 Rell 478, 


clergy, as it flood before. 
dell. 13. Alſo it hath been adjudged, (g) That it is not ma- 


terial whether the appeal, in bar whereof ſuch convid ion and 


clergy are pleaded, were depending at the time of ſuch convic- 
tion or not; ſince the judges () may, if they 


(g ) Salketd 63. 


lynge 91. 92, 
94 104. 10%. 
108. 


2 think fit in their Bot the contrary 
diſcretion, proceed on an indictment of death, notwithſtand- 
ing an appeal thereof be depending; and therefore as on the 


ſeems to be 
holden in 3 Inf, 
I 


1. 
one fide the party is liable to be hanged, if found guilty of Ae. es 
murder on a verdict againſt him on ſuch an indictment, pending and the notes to 


an appeal, cannot but be equitable, that on the other ſid 
M m 4 


e he e. 35. ſe. 14. 
ſhould Key. 94, 95. 


96, 97, 98. 
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ſhould have the full benefit of the verdict, if found in bis 
favour, ' 


(a) 1 Sid. 316. 
Carthew 7. 18. 
Kelynge 106. 
Vide Dyer 214, 
215. 296, 
(*) 3 Modern 
156, 157, 153. 
Kelynge 106. 
(<) Skin, 670, 
671, 

Carthew 394, 
395+ 

Kelynge gz. 
10 3, 104, 105. 
107. 
Salkeld 62, 63. 
(4) But note, 
That in this 
caſe tne parity 
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admitted to his 
clergy in the 
King's Bench, 
(<) Vice ſup. 
te. 12. 

1 And. 68. 

4 Coke 455 46. 
Kelynge 105, 
dalkeld 63. f 


be more reaſonable that the delay of the court in not calling 


(f) Sup e. 32. 
1. 1 10, 111. 
(ge) 1 Salk. 63. 
elynge 105. 
(#) Hobart 289, 


N. B. The rea- 
ſoning of the 
ho 

tained in t! is 
ſ:Qion is ſanQi- 
bed by the ap- 
probation of Ld 
M ans field, | 

5 Burrow 2861, 


(i) 4 Coke 39, 
40. 47- | 
Crompton 111. 


ther ſuch prayer were made upon the party being called to 


. 
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Sec. 14. But there have been many (a) opinions, That 
unleſs the court call a man to judgment, on a conviction of 
manſlaughter, on an indictment of murder, he cannot demand 
the privilege of his clergy, and conſequently cannot plead ſuch 
conviction and clergy thereon had or prayed, in bar of an x 
peal. And accordingly it was ſolemnly reſolved (6) by all the 
judges, except one, in the latter end of the reign of king James 
the ſecond, That the court might delay the calling a convidt to 
judgment, to hinder him from praying his clergy (eſpecially if 
an appeal be depending), in order to make him liable to an 
appeal.—But the contrary ſeems (c) to be fully ſettled in the 
caſe of Armſtrong and Lifle, wherein it was adjudged upon 
great deliberation, that a conviction of manſlaughter, on an 
indictment of murder, and the (4) prayer of clergy thereupon, 
may be pleaded in bar of an appeal of the ſame death, whe. 


judę ment or not. For it ſcems to be (e) admitted, even by 
thoſe of the contrary opinion, That the delay of the court in 
not admitting a man to his clergy who prays it when called to 
judgment, ſhall no way prejudice him, but that he may bar an 
appeal by pleading a conviction and prayer of clergy as much 
as if he had been actually admitted to it. And why ſhould it 


a man to judgment, ſhall put it in the power of the court ta 
make ſo high a privilege ih favour of life whoily precarious 
and diſcretionary ? To which may be added, That a de and 
of clergy by a convict before he is called to judgment, cems 
in ſtrictneſs to be as legal as a demand after a call to judg- 
ment; ſince whenever a perſon appears to have a tight his 
clergy, as he ſeems plainly o do when his crime is (quis to 
be ſuch as is within the benefit of it, it ſeems a neceſſary con- 
ſequence that he has a tight to pray it. And it ſeems (f) 
agreed, That by the ancient common law, clergy might be 
demanded upon the priſoner's firſt arraignment, And though 
afterwards for ſpecial reaſons, the judges made it a rule not to 
admit any one to it till after he had pleaded ; yet I find it no 
where holden in the old books, That a man could not legally 
demand it till called to judgment. Neither doth the (g) pt. 
nion to the contrary, in the report of the caſe of Arm/trong and 
Liſle, grounded upon the authority of (+) Searl's Caſe, ſeem to 
be at all made out by that caſe. | 


Seer. 15. But it ſeems clearly ſettled, That whenever ” 
record on which a man is convicted of manſlaughter, and 0. 
mitted to his clergy, on an indictment or appeal of murder, 1 


erroneous, either in reſpect of inſufficiency (i) in the _w_ 


G. 46, AUTREFOITS ATTAINT. 


ent or appeal, or for a (a) miſ-trial, &c. ſo that his life was 
= in danger at the trial, &c. he cannot plead ſuch convic- 
tion and clergy thereon had, in bar of a ſecond indictment or 


zopeal. 
de 16, It hath been adjudged, (5) That the concluſion of 


a plea of autrefoits convict of manſlaughter, and clergy thereon, 
Kc. may be either petit judicium ft prediet A. B. iterum de eadem 
merte, de qua ſemel convictus eſt, reſpondere compelli debeat z or 
thus, le) petit judicium fi prædict A. B. appellum ſuum prædict 


v.7jus un de mor ie prædict habere ſeu manutenere debeat. 


$4. 17. It is ſaid (d) to have been adjudged in Holeroft's 
caſe, That a verdict finding a man guilty of homicide ſe defen- 
4nd: on an indictment of murder, may be pleaded to an appeal 
of the ſame death; but this was certainly not the very point 
% in queſtion in that caſe; neither do I find it expreſsly taken 
notice of 1n any report of it, However, ſince it ſeems clear, 
thy! ſuch a-conviction would be a good bar of an appeal at the 
common (f) law; and fince it is not within the letter of 
3 Hen, 7. c. I. which mentions only perfons acquitted or at- 
wited, it ſhall not be eafily conſtrued to be within the mean- 
inz of it, (g) being in this reſpect a penal ſtatute, and dero- 
bu, from a maxim of the common Jaw in favour of life, 
And though it be in a great meaſure () agreed, That the ſta- 
tue in giving an appeal againſt a perſon attainted of murder 
oth by neceflary conlequence give it as well againſt one con- 
vt of murder, becauſe every perſon attainted is con- 
vict d more; and if an appeal ſhould not lie againſt a per- 
ſon convicted until he were attainted, it would be wholly in 
ta: power of the court, by delaying to give judgment on a 
perſon con-iCted, to bar an appeal. Yet fince theſe reaſons 
bade rot in the caſe of one convict of homicide: ſe defendendo 
on'y, it may well be argued, That a conviction thereof may 
bal be a good bar of an appeal. 
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OF PARDON, R. 


CHAPTER THE THIRTY-SEVENTy 
OF PARDON, 


EFORE I proceed to conſider in what manner 2 pardon 

is to be taken advantage of, it may not be improper to 

_— ſome things concerning the nature of pardon in gere- 
ral. 


As, t. By whom grantable. 2. Where it is grantable of 
right. And, 3. What is the nature of a Pardon of Grace, 


Set. 1. As to the firſt point, viz. By whom a pardon is 
grantable. It ſeems that anciently the right of pardoning of- 
fences within certain diſtricts was claimed by the lords mar- 
chers and others, who had jura regalia, by ancient grants (4) 
from the crown, or by preſcription. —But it is enacted by 27 
Hen. 8. c. 24. ſet. 1. That no perſon or perſons, of 
« what eſtate or degree ſoever they be, ſhall have power to 
&« pardon or remit any treaſons or felonies whatſoever, nor 
« any acceſſaries to the ſame, nor any outlawries for ſuch 
<« offences, whether committed in England or Wales, or the 
&«© marches of the ſame ; but that the king ſhall have the whole 
« and ſole power and authority thereof united and knit to the 
« imperial crown of this realm, as of good right and equity 
<« it appertaineth.“ 


As to the ſecond point, viz. Where a pardon is prantable 
of right (1), I ſhall endeavour to ſhew where it is to be ſo 
granted. Firſt, To perſons found guilty of excuſable hom. 
cide, Secondly, To robbers, clippers, burglars, &c. who ſhall 
diſcover two or more guilty of robbery, &c. Thirdly, To a 
approver who hath convicted an appellee. 


Seth. 2. And firſt, as to perſons found guilty of exculabl 
homicide, —It is enacted by the ſtatute of Glouceſter, c. 9 
« That in caſe it be found by the country, that a perſon tries 
44 for the death of a man, did it in his defence or U 
« misfortune, then by the report (ö) of the juſtices 
© the king, the king ſhall take him to his grace, if it 2 
« him.” By which, at firſt ſight, it ſeems to be ey 
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to be made in affirmance of it. 


ö 


0 


Cb. 37, 
That it is left 


grant a 


OF PARDON, 


to the diſcretion of the king, whether he will 


pardon in ſuch a caſe or not, And agreeably hereto 


*is (aid in four ſeveral notes (a) in Fitzherbert's abridgement 
of caſes in the time of Edward the third ; That a perſon 


fourd guilty of 
ſon in order to 


homicide ſe defendendo is to be remitted to pri- 
attend the king's grace: And yet in two other 


notes of () caſes in the very ſame year, it is ſaid, That in ſuch a 
caſe, if the priſoner cauſe the record to come into the Chancery, 


the chancellor 
ſpeaking to the 


will make him a charter of pardon, without 
king; and this ſeems tc be (c) ſettled at this day, 


and agreeable to the ancient (4) common law, which ſhall not 
' without expreſs words be reftrained by a ſtatute which feems 


the ſtatute, ** 


And therefore theſe words in 
If it ſhall pleaſe the king,” ſhall be taken as 


ſpoken only out of reverence to him, and not as intended to 
make the right of the ſubject to ſuch a pardon precarious. () Kely, 122, 
And the cafes above cited, which ſeem to be contrary, may be 
reconciled with the others, by intending them to mean only the 
grant of the king's pardon toa perſon repreſented to him as guilty 


of homicide / 


d:fendendo only, without any certificate of the 


verdit upon record. For none of thoſe caſes make any mention 
of ſuch certificate, as the others do; and if there be no ſuch 
certificate, it ſeems plain that the grant of a pardon is a mere 


matter of favour, 


However it ſeems to have been always (e) 


agreed, I hat the forfeiture of goods by ſuch homicide may be 
ſaved by a pardon, (which in this particular caſe ſeems to purge 
the offence ab initio). And it hath been (/) adjudged, That ſuch 
a pardon is as neceſſary for one who is indicted only of homi- 
cide ſe defendendo and confeſſes it, as for one who is found 
guilty of homicide ſe drfendendo on an indictment of murder. 


And if he were found 


guilty of having fled (g), &c. I 


queſtion whether the pardon will ſave the forfeiture of the goods 
by reaſon of the flight ; for that is grounded not on the homi- 
cide, but on the contempt of the law in not ſtanding to its 


judgment, 


n 
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(a) F, Oarone 
284. 286, 287, 


Als F. © 

o F. Co zog. 
and 44 E. —_— 
Ab. . Cor, 94s 
and 2 H. 4. 18. 
Ab. B. Forf. 9. 
are to the ſame 
purpoſe. 
{b) F. corone 
a 

c „ To 3 1 
10 Ss 


2 Inft. 316, 317. 
Summary 250, 
B. 1. C. 29. 264 
- Ch. de Pard, 


— 108. 


123. 

Bract, I, 7. C. 17. 
B. 1. c. 29, 

ſect. 19. :0 the 
end of the chap- 
ter, 

(e) See the books 
cited to the 
other parts of 
this ſ:Rion, and 
4 H. 7.2, 

Ab. F, Cor. 61. 
B. Corone 138. 
Or 13 . 

B. Forfeit 5. 

2 H. 4. 18. 

Ab. F Cor, 6g, 
B. Forfeit g. 

(f) Keilway 53. 
4H. 7 2. 

Ab. F Cor. 61. 
Cor. 286, 287. 
and intra, in the 
chapter of falſi- 
fying attainders, 


Set, 3. Secondly, As to robbers, clippers and coiners, and A pardon of- 
burglars, &c. who ſhall diſcover two or more guilty of robbery, 


Ke. it is enacted by 4 & 5 Will. & Mary, c. 8. 


„That if 


any perion or perſons, being out of priſon, ſhall com- 
* mit any robbery, and afterwards diſcover two or niore, who 
* then had, or afterwards ſhall commit any robbery, ſo as two 
© Or more of the perſons diſcovered ſhall be convicted of ſuch 


" robbery, any 
* entitled to th 
* 2nd ſucceſſor 


uch diſcoverer ſhall himſelf have, and is hereby 
e gracious pardon of their majeſties, their heirs 


$ for all robberies which he or they ſhall have 


committed at any time or times before ſuch diſcovery made, 


* which 


fered to tobbers. 
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A pardon of- 
fered to clippers 
of the coin, 


& which pardon ſhall be likewiſe a good bar 
«© brought for any ſuch robbery.” , N TY *ppea 
S. 4. Allo it is enafted by 6 & 7 William 3. «, | 

That if any perſon or perſons, being out of priſon. ſhall be 
guilty. of clipping, coining, counterfeiting, walhing, fl. 
ing, or otherwiſe diminiſhing the coin of this realm, and 
aiterwards diſcover two or more who then had, or hs 
wards ſhall commit any of the ſaid crimes, ſo as two gt 
more of the perſons diſcovered ſhall be convicted of the 
ſame, any ſuch diſcoverer ſhall himſelf have, and is hereby 
e jotitled to the gracious pardon of his majeſty, his heirs and 
& ſucceſſors, for all ſuch his crimes, which he or they have 


„committed at any time or times before ſuch diſcovery 


(4) Vide ſup, e. 
33. f. 64, 65. 


A pardon of- 
fered to bur- 
elars, houſe- 
dreakers, horſe- 
ftealers, and 
fhop-lilterse 


(b) Vide E. 37. 
ſect. 85 to leet, 
103, 


A pardon offered 
to ſa.uggleis. 


© made,” 

Set. 5. Alſo it is enacted by 10 & 11 Will, 3. c. 23. 
(which excludes (a) all gerſons from their clergy who ſhall by 
night or day, in any ſhop, warehouſe, coach-houſe or (table, 
privately and feloniouſly ſteal any goods, wares or merchan- 


dizes, being of the value of 5s. or more, although ſuch ſhop, 


&c. be not actually broken open, and although no perſon be 
therein, or ſhall aſſiſt, hire, or command any perſon to com- 
mit iuch offence), ** That if any perſon or perſons ſhall com- 
ce mit any burglary, houſe-breaking, or felony in ſtealing of 
« any horſe or horſes, or any money, wares or goods, from 
whom the benefit of clergy is by the ſaid act taken away, 
and being out of priſon, ſhall diſcover two or more, who 
then had, or after ſhall commit any ſuch burglary, horle- 
ſtealing or ſelony, as aforeſaid, and ſhall be convicted there» 
of, or cauſe to be diſcovered and apprehended two or more, 
who ſhall be convicted, as aforeſaid, every ſuch diſcoverer 
« ſhall have, and is hereby intitled to his majeſty's moſt gra- 
« cious pardon for the burglaries, houſe-breakings, botſe- 
« ſtealings or felonies as aforeſaid, which he or ſhe or they 
& ſhall have committed at any time or times before ſuch dil- 
« covery made; which pardon ſhall be likewiſe a good bar to 
« an appeal for any ſuch burglary, &c.“ 


$28. 6. And it is farther enacted by 5 Annæ, c. 31. ſect 

% That every perſon who ſhall be guilty of burglary, ot 

ee of the (b) felonious breaking and entering any houle in the 

« day-time, and after ſhall diſcover two who ſhall have com- 
<« mitted ſuch burglary or felony, ſo as they be convict, 

4 ſhall have 40 l. &c. and be entitled to a pardon of all bur- 

&« olaries and felonies, except murder and treaſon ; which pat- 
« don ſhall be a bar to an appeal, &c.“ 

+ It is enacted by 8 Geo. 1. c. 18, ſ. 7. That if any 

«© runner of foreign goods ſhall within two months after his 

« offence, and before his conviction, diſcover two ot _ 
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« his accomplices therein to the commiſſioners of the cuſtoms By 25 Geo. 3. 
« or exciſe in England or Scotland, fo as they or two of them 987, Accom- 


« at leaſt be convicted of ſuch offence (as deſcribed in the Re 21 


« a), the offender or offenders ſo diſcovering ſhall receive in counterfeit- 
« the ſum of forty pounds for every ſuch offender ſo diſcovered 35 LoTTzaY 


| OrDens, &c, 
« and convicted, ſo as the value of the goods recovered by ſuch e acted ade 


« diſcovery ſhall exceed fifty pounds; and ſuch perſon ſo diſ- pardon. 
« covering ſhall be clearly acquitted and diſcharged of ſuch 

« his or ber offence,” And the like is enacted by 9 Geo. 2. 

c. 35. upon the ſame ſubject, 


prisoxs to whom the king has, by ſpecial proclamation in the gazette, or othe:wiſe, pro- 
miled his pardon, are alſo entitled to it of legal right, Cowper 333. 


Sed. 7. Thirdly, In what manner an approver who con- 
vis the appellee is intitled to a pardon, This: hath been 
ſhewn, chapter 24. ſection twenty-ſeven, 


(1) Great inconvenience aroſe from the practice of approvement. A mode has therefore been adopted 
in analogy to that law, by which zn accomplice may be entitled to a recommend-tion to the king's 
mercy ; but not to a pardon as of legal right, which he may plead in bar, or avail himſelf of on bis 
trial, It is where an accomplice, having made a full and fair confeſſion of the whole truth, is in 
conſequence thereof admitted evidence for the crown, and that evidence is afterwards made uſe of to 
tonvict the other offenders. If he act fairly and openly, and diſcover the whole truth, though he 1s 
not entitled of right to a pardon, yet the uſage, the practice and the lenity of the court is to Rop the 
proſecution againſt him 3 and he has an equit-ble title to a recommendation for the king's mercy, 
lt holds out a kind of hope, that accomplices who behave fairly, and diſcloſe the whole truth, 
and bring others to juſtice, ſhould themſelves eſcape puniſhment and be pardoned, 


(2) But a juſtice of the peace cannot pardon the offender, and tell him he ſhall be a witneſs 
zpainſt others, He cannot ſelect whom he pleaſes to pardon or proſecute, and the proſecutor has 
even a leſs pretence to ſelect than the juſtice of peace. However, although the juſtices deeeive 


the ꝛccomplice under a promiſe, or aſſurance, or hope of pardon from them, which in Alritneſs they 


had no right to make, yet if he make a full and fair diſcloſure, at the time of his examination, of all 
be know:, he will be intitled to a recommendation to mercy, ard the king's bench will in this 
ale bail him in order that he may apply for the king's pardon, Or the juſtices of gaol-delivery, on 
all the circumſtances relative to the priſoner's claim of indemnity being laid before them, will (xet- 
tile their diſcretion in deferring the trial accordingly. Lord Mansfield. Cowper 331. 


As to the third point, viz. What is the nature of a pardon Pardon of grace, 
of grace: I ſhall conſider the following particulars; Firſt, 
Where ſuch a pardon is good in law. Secondly, What is the 
elfect of it, Thirdly, Whether it may be waived, 


As to the firſt point, viz, Where ſuch a pardon is good in The ſeveral 
law; I ſhall conſider, 1. What is required to make a good points in which 
pardon of felony in general. 2. What is particularly required“ 2 
in 2 pardon of treaſon, murder, or rape. 3. How far the par- 
don of one man may diſcharge another. 4. How far it is 
neceſſary that the pardon of ſeveral perſons for felony, be 

eral, 5, Whether the king's grant of a protection, or of a 
place of truft to a traitor or felon, carry with it an implied pardon. 
al his crime, 6, What is required to n ake a go.d pardon of 

offences 


— 
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offences not capital. 7. Whether any offence can be pardoned 
before it is committed, 8, Whether there be any offence 
which cannot be pardoned after it is committed. 9. How fa 
a pardon may be of force againſt the private intereſt of the 
ſubject. 10. Whether it may be conditional, 11. Whee a 
pardon is void in reſpect of a wrong recital. | 


4 
(a) 8 H. 6. 20, Sect. 8. As to the firſt particular, vis, What is required 
Ab. B. Char. of to make a good pardon of felony in general: It ſeems to be laid 
. down as a general rule in many books, that wherever it 


Ab. B. Patents may be reaſonably intended that the king, when he granted 


3 ſuch pardon, was not me (a) appriſed both of the heinouſ- 
_ —1 neſs of the crime, and alſo how far the party ſtands conyidted 
(5)8 H. 6. 20, thereof upon record, the pardon ,is void, as being gained by 
; _ 2 — impoſition upon the 4 And this is very agreeable to the 
36 reaſon of the law, which ſeems to have intruſted the king with 
the title of char- this high prerogative, upon a ſpecial confidence that he will 


ter of Pardon 19. ſpare thoſe only whoſe caſe, could it have been foreſeen, the 
omits the words, 


« becauſe be law itſelf may be preſumed willing to have excepted out of 
ſued bim in the its general rules, which the wit of man cannot poſſibly make 


king's court.“ 


8. P. C. 102, ground it hath been holden, (5) that if one be indicted by 


. Crompton 1715. thele words, that he had ſlain a man for having ſued him 
1 « in the king's court,“ and the king make him a charter of 


year book of All manner of felonies ; this charter ſhall not be allowed, be- 
11 H. 4. 11. pl. cauſe it ſhall be intended that the king was not acquainted 


23 . with the heinouſneſs of the crime, but deceived in his grant, 


debate of this Alſo where one outlawed in an appeal of felony prayed bis 
caſe it ſeems ad- clergy, which was counterpleaded on the account of bigamy, 


-—_ 1 &c. and afterwards purchaſed a pardon, and ſued a ſcare facias 


good becauſe it againſt the appellant, &c. it is (c) ſaid, That the pardon was 


made no mention not allowed, becauſe it made no mention of the bigamy. Alſo 
A it ſeems agreed by all the (4) books, That if a man be attainted 


that upon the of any felony, whether by abjuration, or outlawry, or other- 


non-appearanee wiſe, and afterwards get a pardon which doth not exprefſily 
nos» 7 oe ou mention the attainder, the pardon will not avail him, (e) be. 


pea}, the Par= Cauſe it ſhall be intended that the king had not conuſance of 


ft 3 . ; . . . Il not 
1 the attainder, but was deceived in his grant, which ſha 


Ergo quere, FErieve him when he has true notice of the matter. And upon 
(d)8 H.6. 21+ the like ground it hath been holden (/) chat the pardon of onc 
Ab, B. Patents who is convicted by verdict of a felony is not good, unlels 
3 20. 43. it recite the indictment and conviction. Alſo it hath berg 


4. 28. : | ; 
Ab, F.Char.23. (g) queſtioned, whether the pardon of one who is barely in- 
arter 23. : N * 5 
6 Ed. 4. 4. : 1 Ed. 3. 13. 1 Affe 4. Ab. F. Corone 155, Same point admitted, 36 — 
26. Ab. B. Charter 25. 6 Ccke 13. F. Corone 124 Crompron 115. 3 laſt. 238. . 42 
251. S. P. C. 102,123. Dalton c. 94. Kelynge 28. (e) Theſe are the very words of 8 H. * 
Ab. B. Patent 15. (f) 1 Sid, 366. 430. 2 Keble 363. 3 Keble 694. (g) 2 Jones 56. 3 
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4;Qed of felony be good, if it do not mention the indidt ment. 
But this hath been (a) adjudged to be helped by the words ve 
inditatus five non. 


gef. 9. It bath been holden, That anciently (5) a pardon 
of all telonies included all treaſons, as well as all felonies what- 
loever, and might be pleaded to an indictment for them: And 
ſeems to be taken for granted, in many (c) books, that a 
on of all felonies in general, without deſcribing any one 
particular felony, may even at this day, if the party be neither 
(d) attainted nor indicted, be pleaded in bar of any felony 
whatſoever, coming within the general limitations of the par- 
don. except murder or rape, and that the only (e) reafon why 
it cannot be a'ſo pleaded to murder or rape, is becauſe the ſta- 
tute of 13 Rich, 2. ſet forth more at large under the next 
point, requires an expreſs mention of them. But | find this 
point no (Where ſolemnly debated, Neither doth it ſeem 
ealy to reconcile it with the general rules concerning pardons, 
agreed to be good in other caſes ; for if a felony cannot be 
well (e) pardoned where it may be reaſonably intended that the 
nag, when he granted, the pardon was not fully appriſed of 
the [tate of the caſe, much leſs doth it ſeem reaſonable that it 
ſhould be pardoned where it may be well intended that he was 
not appriſed of it at all. And if a feJony whereof a perſon be 
atainted cannot be well pardoned, even though it appear that 
the king was informed of all the circumſtances of the fact, 
unleſs it alſo appear that he was informed of the attainder ; 
much leſs doth it ſeem reaſonable that a telony ſhould be well 
pardoned where it doth not appear that he knew any thing of 
u: For by this means, where the king in truth intends only 
to pardon one felony, which may be very proper for his mercy, 
de may by conſequence pardon the greateſt number of the 
moſt heinous crimes, the leaſt of which, bad he been appriſed 
of it, he would not have pardoned. And for theſe reaſons, as 
| ſuppoſe, general pardons are commonly made by act of par- 
lament ; and have been of late years (+) very rarely granted 
by the crown, without a particular deſcription of the offence 
intended to be pardoned, As to the (i) precedents of ſuch 
general pardons in Raſtal's entries, it may be anſwered, That 
tdeir authority ſeems to be of leſs weight when compared with 
thoſe many precedents of pardons in the Regiſter (4), every one of 
which particularly deſcribes the offence which is pardoned, and 
eren thoſe which relate to (/) homicide by lunaticks, or in- 
fants, or in ſelf-defence, &c. except only one which pardons 
eſcapes, but expreſsly excepts all voluntary ones. And there- 
fore where the books ſpeak of pardons of all felonies in general 
u 200d, perhaps it may be reaſonable for the moſt part to in- 
lend that they either ſpeak of a pardon by parliament, or that 


they 


$43 


(a) 2 Jones 56. : 


7 Keble 30.694 · 
Crompton 115. 


(4) 10 Ed. 4. 10. 
Co. Litt. 391. 

3 Inft. 236. 
Vide 22 Aff. 

S. P. 2 2. 103, 
F. Charter 13. 
Dyer 124. 
March 214, Se. 
(c Keilw. 91. 
B. Co, one 147. 
Coke Litt. 391. 
S. P. C. 2. 102, 
3 loſt. 236. 

22 E. 4. 7. 

Sce the Books 
cited io the othey 
parts of his ſec» 


tion. 


(4) 8 H. 6. 21. 


Ab. B. Pat. x 
F. Corone _— 
2 Keble 574. 

Ic Edw. 4. 10. 
36 H. 6. 25. 

25 Sum, 251. 

2 Jones 56, 

6 Edw. 4 

B. Charter 

F. Pordon 10, 
(<) Keilway 91. 
9 Edw. 4. 26. 
Crompton 11 5. 
(1 2 Keb. 163. 
415. 574. 

(2) See the pre» 
cedeat ſedtion. 


(b) Vide 2 Keb. 


1 Regifter of 
original writs 
f. 308 to 313. 
Y Regiſter of 
origi. writs 30g. 
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(a) Dyer 124 
Vide 22 Aſſ. 47. 
Ab. F. Charter 


14. 


(5) Vide Raym. 


I Jo 
x Siderfin 41, 


(c)8 H. 4. 21. 
Ad, F.Chart. 26, 
B. Appeal 27, 
Chart. de Per. 
13. 

B. Corone 24. 

6 Coke 13 

5. P. C. lea. 
(4) Crompton 
115. 

Summary 251. 
(e) 6 H. 4. 6. 
Ab F. Cor 227. 
See the chapter 
of execution and 
reprieve. 

1 Stat, Tr. 261, 


2 6 Coke 13. 
dummar 251. 


3 Inſt, 238. 


(e) Vide ſoup, 
ſect. 8, 9+ 


the authority of this caſe, that ſuch a pardon is no way good, 


they ſuppoſe (a) that the particular crime is mentioned in th 
pardon though they do not expreſs it. , 


Sect. 10. It is enacted by 27 Edw. 3. c. 2, « The ; 
« every charter of pardon of felony, which ſhall be _— 
Ded at any man's ſuggeſtion, the ſaid ſuppeſtion ang i 
„ name of him that makes it ſhall be comprited; ang it ther 
e the ſame ſuggeſtion be found untrue, the charter (hail be 
% diſallowed. And the juſtices before whom ſuch Charters 
* ſhall be alledged, ſhall enquire of the ſame (4) ſugpeſtion 
“and if they find it untrue, ſhall diſallow the charters 0 
& alledged.” And it is enacted by 5 Hen. 4. c 2, « Thy if 
% an approver become a felon again af'er a pardon, he why 
„% procured the pardon ſhall forfeit 100 /,” 

Sec. 11, It is certain that a general pardon of felonies ex- 
tends not to piracy, as hath been more fully ſhewn, Book 1, 
ch. 37. ſect. 6. | 

Sect. 12, It ſeems a ſettled rule, That no pardon of felon 
ſhall be carried farther than the expreſs purport of it; and 
therefore where a man was attainted on an appeal of robbery, 
and the king reciting the aitainder pardoned the execution, 
it is ſaid, (c) That becauſe the pardon did not exprefsy 
mention the felony, it was diſallowed. But it does not appear 
how it was pleaded, nor to what purpoſe it was attempted to be 
made uie of, nor how far, or in what reſpect it was difallowes; 
and therefore though (4) ſome books ſeem to hold generally, on 


yet | do not well ſee how any more can be proved from it than 
this, That it ſhall neither amount to a pardon of the felony itſelf, 
nor of any other conſequence of the attainder beſides the exe: 
cution. But it ſeems difficult to give a reaſon why it ſhould 
not well pardon the execution, ſince the king doth not appear 
to have been any way deceived ; and (e) it hath been clearly ad- 
judged, that the king may, if he think fit, pardon the execu- 
tion, and no more, 

Sect. 13. It ſeems (/) agreed, That where a general at 
of pardon excepts ſome particular kinds of felony, ſuch excep- 
tion extends as well to thoſe whereof any perſons are attainted a 
others; for if thoſe whoſe guilt appears not on record are ex- 
cepted, much greater reaſon is there that thoſe whoſe guilt ap- 
pears in fo high a manner ſhould be excepted ; and therefore 
being within the letter of the exception, they cannot but de 
intended to be within the meaning of it alſo, Neither cot if 
follow, That becauſe the pardon of a felony whereof a pern 
is attainted is not (2) good without mentioning the aitainder, 
therefore ſuch a general exception of all felonies ſhall not 
extend to thoſe whereon there, hath been an attainder; fol 
the caſe of ſuch a pardon depends on this ſpecial reaſon, 


That the king ought to be fully appriſed of the . 


„ 
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zeainſt the party before he pardons bim, as hath been more 
fully ſhewn, ſection the eighth, ; 


5-2. 14. As to the ſecond particular, viz. What is par- (a) Sup. ſeQ, 9. 
ticularly required in A pardon of treaſon, murder, or rape ;—[ Moor 252. 
90 not (a) find that the common law requited any thing parti- 1 37s 
cular in the form of pardons of ſuch crimes, which was not F. Chart, 23. 
equally requiſite in the pardon of any felony whatever, But E. Corone 25. 
it being enacted by the ſtatute of 2 Edw. 3. c. 2. which is mem 70 
confirmed by ſeveral (5) ſubſequent ſtatutes, ** That charters Ih OW. 
« of pardon of manſlaughtets ſhall not be granted, but only 10 Ed. 3. 2. 
« where the king may do it by his oath, that is to ſay, where fe 110 FS 
« 2 man flayeth another in his own defence, or by misfor- (d)S.P.C: 401. 
« tune,” And there being no precedent in the regiſter (c) 3," 235: 
of a pardon of any other homicide, but ſuch as is done either — — 
in ſelf-defence or by miſadventure, or by infants or madmen; Bratton 13. 
(d) ſome have gone fo far as to hold that the king's pardon of 82 
any other homicide is not good unleſs it be confirmed by par- 2 67 
liament, or at leaſt have a nen ob/lante of theſe ſtatutes, But = Levinz 5. 
this ſeems contrary not only to the general tenour of the books, (9 1882 
which clearly (e) admit the king's power to pardon any homi- 4 8 
cide in general, but alſo to the expreſs purport of 13 Rich. 1. 4% F. Cor. 25. 
which by ſhewing in what form the king ſhall make a pardon Ab. F. Sire 
of murder, plainly allows that he has a power to make it, ” Thi 1 
Beſides, the ſame reaſons hold as ſtrongly againſt the king's 9 H. 4. 1. 
power to pardon manſlaughter as murder, which yet I never — 63. 
knew diſputed, However, it ſeems reaſonable that thus much Ab. F. Sor. 266, 
a leaſt be allowed to follow from the arguments above men- Dyer 34. In all 
tioned, that too great caution cannot well be (/) taken in the 5 e 4 
gant of pardons of any homicide, that there be ſome ſuch fa- ted, That = 
* aps x woo in extenuation of it, as may bring it — 2 

way within the equity of the caſes in the regiſter, and may be pardo 

thoſe old ſtatutes, | xt bythe ing fo 
lick juſtice is concerned in it. See alſo Shower 283, 2 2 Jones 56, Kel 2 2 «ow 
01 » avg Raymond 13. 2 Keble 363. 44 = 3 Keble — * 


. . 15, It is recited by the ſtatute of 13 Rich. 2. c. 1. 
That the commons had grievouſly complained of the out- 
rageous miſchiefs which had happened to the realm, for that 
_ murders and rapes had been commonly done, and 
_n becauſe charters of pardon had been eaſily granted 
6 uch caſes, and that hereupon the commons had requeſted 
: king that ſuch charters might not be granted ; to which 
ws ing had anſwered, That he would ſave his liberty and 
— as his progenitors had done;“ and thereupon it is 
Tg „That no charter of pardon ſhall from henceforth 
allowed before any juſtice for murder, or for the death 

Ol. I. N an 66 of 
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Hof a man lain by await, aſſault or malice prepenſed, treaſon, 
« or rape of a woman, unleſs the ſame murder, death of a man 
„ ſlain by await, afſauit, or malice prepenſed, treaſon, or rape 
% of a woman, be ſpecified in the ſame charter. And if the 
* charter of the death of a man be alledged before any juſtices 
& in which charter it is not ſpecified, That he of whoſe death 
& any ſuch is arraigned, was murdered or ſlain by await, aſſault, 
Hor malice prepenſed, the ſame juſtices ſhall enquire by 
good inqueſt, of the viſne where the dead was lain, if 
„he were murdered or ſlain by await, aſſault, or malice pre- 
* penſed; and if they find that he was murdered, or lain h 
<< await, aſſault, or malice prepenſed, the charter ſhall be di. 
<« allowed, and further it ſhall be done as the law alloy. 
ee | 

$24, 16. Alſo the ſaid ſtatute required, That the name of 
him who ſued for ſuch a charter ſhould be endorſed upon the bil 
under a great penalty, &c. But to this, and all other matters, 
except only what is contained in the precedent ſection, it is te- 
pealed by 16 Rich. 2. c. 6. 


6) Vide B. $:4. 17. It fo fully appears from the expreſs words of 13 


1 177% Rich, 2. That the king's pardon of murder, rape, or treaſon, 
DS as. cannot be good, without a clauſe of non ob/tante, unleſs the 


C. Jac, 495- crime be ſpecified in the pardon, that I'do not (a) know that 


= Ska it hath ever been diſputed. But it hath been often formerly 


1 Hate 466.497. (2) adjudged 1 That a murder might be well pardoned under the 
Vet in Raffal general deſcription of a felonious killing, if the charter had the 


—— a" Clauſe of non ob/tante of this ſtatute, Which conſtruction ſeems 


pardons of all in a great meaſure to evacuate ſo excellent a Jaw, by barely 
murders in zene- changing the form of the charter, But it ſeems difficult to 
ral, without ay giye a good reaſon why this ſtatute ſhould ſo eaſily be evaded, 


bſta , * . 
and bo Dyer 124, Which was made for the prevention of ſuch great miſchiefs, 


pl. 39. thereis 2nd no ways tends to aboliſh the king's prerogative, but only 
— to put ſuch à reſtraint upon the abuſe of it, which every one 
treaſons, &c, but Muſt own to be reaſonable. But if ſuch opinions were founded 
I ſuppoſe that on the king's power of diſpenſing with ſtatutes, they ſeem to 


—— have been of (c) little force ſince the ſtatute of 1 Will. & Mary, 


expreſly parden- ſeſſ. 2, c. 2. by which it is declared and enacted, © That 
ed = 1 from and after that ſeſſion, no diſpenſation by mm alan 
on 9 of or to any ſtatute, or any part thereof, ſhall be allowes, 
was expreſsly © &c.“ | 

mentioned, 

(% 2 Keble 363. 574. Shower 283, 484. Skinner 1579, 1 Siderfin 466, 9 Modern 37, *. 
Kelynge 24, 25. Moor 752. 12 Coke 18, 2 Jones 56. Raſtal 455, The ſame point js admitted 
and complained of, S. P. C. 1332. Summary 250, Vide 3 laſt, 236. 2 H. 7, 6. 6. March 31% 
Styles, Rickabee's caſe, (c) Shower 283, 284. 


Se. 18, But it ſeems plain, That pardons of manſlaughte!, 


or any other felony, except murder or rape, remain 28 = 
yel 
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non law, for which I ſhall refer to ſeQion 8, 9, 

* 4 1 0 bom whence it follows, that the pardon of 
he (a) felonious killing of J. S. may be well pleaded to an in- 
4;4ment of manſlaughter for killing him. But where ſuch a 
Jon hath been pleaded to an indi ment of manſlaughter by 
the coroner's inqueſt, the court in prudence hath refuſed (5) to 


$47 


(a) 4 Keble 363. 
74. 
lynge 24, 25. 
2 Jones 56, 


(5) 2 Keb, 415, 


allow it till the fact had been found manſlaughter only, by 


-\ry directed by a higher court, 
2 = It bath — (c) adjudged, That where a general 
20 of pardon expreſsly pardons all petit treaſons, but excepts 
murder, it cannot be avoided by indidting one for murder only, 
without the word proditorie, &c. who has been guilty of petit 
treaſon ; for the leſs offence being included, and conſequently 
drowned in the greater, cannot but be pardoned by a pardon of 
it; and therefore the exception of murder in ſuch a pardon 
muſt be conſtrued of ſuch murder only as is ſpecially ſo called, 
2nd doth not amount to petit treaſon. | 

gad. 20. Alſo it hath been (4) adjudged, That a general 
i& of pardon of all felonies, &c, except murder, ſhall extend 
to a fel de ſe, for notwithſtanding his offence may in ſtrictneſs 
de called murder, and conſequently may ſeem naturally enough 
to come within the exception, yet ſince the general words of 
an act of parliament are to be expounded according to the 
common uſe of them, and the offence of fels de ſe and murder 
ue generally underſtood as diſtin offences, and ſuch as are 
diltinctly treated by all authors, who when they uſe the word 
murder as ſignifying a certain ſpecies of offences, always meant 
by it the murder of another; and farther, ſince there is greater 
raſon to except the murder of another out of a pardon, than 
that of a man's ſelf, becauſe both the law of God and nature 
ſeem generally to require blood for blood, which can be applied 
only to the murder of another, the word murder ſhall in ſuch 
an exception be taken only to ſignify the murder of another, 

v2. 21. Alſo it hath been 0 adjudged, That if a general 
of pardon extend to all felonies, offences, injuries, miſde- 
meanors, and other things done before ſuch a day, it pardons 
c homicide from a wound given before the day, whereof the 
party died not till after the day, becauſe the ſtroke which is the 
cauſe of the death being pardoned, all the effects of it are con- 
kquently pardoned, 


2.22, As to the third particular, viz, How far the par- 
ton of one man may diſcharge another: It ſeems to be gene- 
ny (f) agreed, That notwithitanding all felonies are (g) 
5 a), and conſequently a pardon of one man cannot be a 

ed diſcharge of another, yet in ſome caſes the felony of one 
ul Way be ſo far dependant upon that of another, that the 


15. 17 Cro, Eliz, 30, 31. 22 E. 4. 7. Infra ſect. 
Nn 2 


pardon 


(c 
6 


) Dyer 50.23c, 
Ara — 25 


Crompton 115, 


% 


(d) n Levinz 8. 
120, 

1 Siderfin 150, 
1 Keb. 66, 548, 


(e) Plow. 401. 
1 Hale 426. 
Crompton 116. 
This is made a 


Qu, Dyer 99. 


(f) Sup, e. 29. 
ſeRt. 41, 

34 H. 6, 9. 

42 Aſſze 16. 
B. Chart, of 
Pardon, 33, 
Corone 122 or 
124. F. Charter 


23. Dyer 34. 
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pardon of the one will by a neceſſary cotifequence enure to te 
(a) F. N. B. 115. benefit of the other. As where the principal pleaded his 10 
„ H. 4.16, pardon, and was allowed it at the common lat, (b) before 13 
Sup. c. 29. ſecl. attainder, or where he pleads and is allowed it at this 
*) 3 before his (c) conviction, in which caſe it ſeems that the xc. 
r e be Eat be e u ie the 
1 — . * e Cannot arraigned ti r principal is con- 
IR Sect. 23. It is (d) agreed, That i a min be bound to 
8 king as ſurety for . for the payment of a certain — 
B, Chert of Other debt due to the crown, the pardon of the principal is 
Pardon 36, diſcharge of the ſurety alſo. But it ſeems to have been (4 
. holden as a general rule, That where a man is bound a 
cited, for another for the performance of a future act, the diſchar 
* of the principal before the time of the performance will not 
diſcharge the ſurety, becauſe nothing was due to the king u 
the time of fuch diſcharge : But this ſeems extremely nie: 
g See the neither do the caſes (/] brought for the proof of it ſeem ary 
books aextabove way tO come up to it, For as to the firſt of them, viz. that of 
cated, the king's releaſe of a recognizance for the peace to the pri- 
cipal, before it is forfeited, which ſhall not diſcharge the fure- 
0 ties; it may be anfwered, that it will (g) not fo much as dil. 
bo. keck. 1. charge the principal, And as to the other caſe (6) cited for 
(4) « H. 7.30, this purpoſe, viz, that of the king's pardoning J. N. the build- 
ing of ſuch a houſe, for his building whereof J. S. is bound 
to the king, which ſhall be no diſcharge to J. S.; it may be 
anſwered, that as this cafe is put, J. N. doth not ſeem to be 
bound at all, but only J. S. who therefore doth not ſeem to 
come under the notion of a ſurety but of a principil. 


S.. 24. As to the fourth particular, viz, How far it i: 

neceſſary that the pardon of ſeveral perſons for 1 ſeve- 

ti) 22 k 4. 7. ral: It ſeems (i) agreed, That the pardon of A. B. and C. 
B. Char. of Par. of all felonies 3 done, without adding, or any of them, 
5 34. is void; becauſe it ſuppoſes them jointly guilty, and extendi 
S. P. C. 192. to no other but joint felonies, whereas all felony is ſeveral ( 
(4) Sup. 1.23 in each offender, and cannot be joint. And the year-book 
"a — l (/) 22 E. 4. goes fo far as to hold, That the addition of the 
Pardon 31. words, or any of them, will not help a pardon beginning = 
wy $4 ſuch joint words. But this is (n) ſaid to be mi reported, 20 
* contrary to the roll, and ſeems io be agreed (n) not to be lay 


Summary 253» at this day. 


$:."25. As to the fifth particular, viz. Whether the — 
grant of a protection, or of a place of truſt to a traitor 5 0 
J Ed. 4. 29, carry with it an implied pardon of his crime, It is res 
Ab. F. Corone 2 greed, That a proteQion granted to a felon ſhall be ſo 
5 laſt 230.240. 2 R. Abr. 323. F. Corone 61, But F. Corone 123. ſeems contrary» 


(o) . P. . 104. 
Co. L. 130. 


enutlrs 
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enuring 28 à pardon, that it ſhall not ſo much as priyilege him 
rom anſwering immediately to an indent; in the ſame 
manner 28 if he had no protection at all. But there js a ſhort 
(a) note of a caſe in Fitzherbert's abridgement, where one be- 
ing indicted and found guilty of felony, produced a charter 
eby it appeared that the king had hired him to go into 
Gaſcojgn, to the army, whereupon the court allowed the char- 
ter. And Sir Edward Coke (5) ſuppoſes that the offence was 
ſpecially recited in the charter, and that ſuch recital varies this 
caſe from that of a protection, which muſt be a formed writ, 
2nd therefore can have no ſuch recital, But however ſuch a 
charter may enure as a (c) ſuſpenſion of the proceedings againſt 
: felon for a time, I do not ſee how it can be collected from 
this caſe, that it ſhall enure as a pardon of the felony by im- 
plication, which ſeems contrary to the rule (4) of law in other 
caſes, which will not ſuffer a pardon of felony to be carried be- 
yood the expreſs purport of it. | | 
However it was ſolemnly adjudged (e) in Sir Walter Ra- 
leigh's caſe, That the king's grant of a military command to 
a perſon attainted of high treaſon, wherein he called him his 
true and loyal ſubject, and gave him judicial power over the 
lives of others, did not pardon the high treaſon, becauſe every 
pardon of high treaſon requires an expreſs mention of it, if not 
by the common law, yet at leaſt by the ſtatute of 13 /) Rich. 
2. Befides, if the offence had been but felony, yer after an 
attainder it could not have been pardoned without an expreſs 
mention both of the (g) felony, and alſo of the (+) attainder. 


$7, 26. As to the ſixth particular, viz. What is required 
to make a good pardon of offences not capital : It hath been ad- 
judged, That a pardon of all miſpriſions, treſpaſſes, offences 
and contempts, will pardon a contempt in making a (i) falls 
return, &c. and a (4) ſtriking in Weſtminſter-hall, and 

drratry, and even a (n) pramunire: And it hath been laid 
donn as a (#) general rule, That it will pardon any crime 
which is not capital. But it is ſaid (o) to have been holden, 
That ſuch a pardon will not extend to ſimony, becauſe it is 


und the injurious ſtriking of another, and generally all offences 
« common law, are alſo mala in ſe; and yet it ſeems clear, 


— ogy they be capital, they may be pardoned by ſuch a 


is t Siderfin 170. 223, the ſame caſe is in Keble 780. but this point is not 


It hath been queſtjoned (y) whether a general 


12.2 
aten of all 


treſpaſſes extends to champerty or confederacy. 
Sead. 


Naz 


dlm in ſi; but this ſeems to be no good reaſon ; for barratry, 3 


949 


(a) F. Cor. 239. 
cited. 


3 Inf. 2 30, 240. 
S. V. C. 140. 
2 Roll co 


(5) 3 Ind. 240. 


e) S. P. C. 104. 
3 Inſt. 239, 240. 
2 Roll 50, 


&c, 


(4) Sup. ſect. 2 


(e) C. Jac. 40 
2 Roll 50. 
1 State Trials 


187, 188. 877. 


(f) Sup. ſe. Fe. 
(8) Sup. ſe, , 
(5) Sup, ſe, 8, 
9». 


(i)36H.6. 24. 
37 H. 6. 21, 22. 
Ab. F. Chart. 


22. 
Bro. Charter 


) of Par, 25 


(4) 1 Lev. 106. 

1 Siderfin 211. 

1 Keble $52, 

(/) 1 Mod, 102. 

(m) Cro, Jac, 
6. 


F. Corone 127. 


(e) Watſon's 


clergyman's law. 
taken notice of. 


the contrary ſcems to de admitted, Cro, Elis. 68 f. Moor 916. And is agreed 2 Modern $52. 


(p) 7H. 4.9 


530 


(a) Finch 234s 
238. 


Pardon 76. 
Davis 75. 

5 Coke 35. 

12 Coke 29, 30. 
() But chief 
juſtice Vaughan, 


f. 732, &c. 


ſeems to find fault with the diſtinQion between malum is ſe et probibitum, as not fully anſwering al 


the caſes concerning diſpenſations, 


(e) 3 H. 7. 15, 
Ab. F. Grant 


B Pat, 81. 


Cited 8. P. C. 
oa. 


(4) Dyer «2, 
19 H. 6. 62, 


63, 64- 
Ab. B. Pat. 16. 


of a priſon be ſuch an offence, which I think cannot be de- 


pecuniary penalty for an offence of a publick nature before i 


(e) Sup. 19. f. 
37. | 


(/) Sup. e. 19. 
jeft. 29, 30. 
(g) But chief 
juſtice Vaughan, 
an Sorrel's caſe, 
335, 336. 
ſeemt to argue 


to the contraty. 


offence can be pardoned before it is committed: It (een, 

or diſpenſation whatſoever, make an offence diſpuniſhable 
which is (b) malum in ſe, i. e. unlawful in itſelf, as being againf 
the law of nature, or ſo far 2 the publick good, 1 to be 
indictable at common law. 


government to prevent is plainly againſt reaſon and the 
in Sorrel's caſe, mon good, and therefore void. * 


For it ſeems by no means to follow, that becauſe the king cin 


to be their only puniſhment, However, this is the only tit 
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$:4, 28. As to the ſeventh particular, viz. Whether any 


agreed (4), That the king can by no previous licence, pardon 


or a grant of this kind tending 
to encourage the doing of evil, which it is the chief end of 


Yet it ſeems to have been adjudged (*), That the king 
grant to the biſhop of Saliſbury, and his ſucceſſors, having the 
cuſtody of a priſon, that they ſhall be quit from all eſcapes 
Ke. having been allowed in eyre, ſhall be a good eiche 
from any fine for a negligent eſcape out of ſuch priſon, And 
yet it is admitted that ſuch a grant is no diſcharge of a volun- 
tary eſcape; but it is ſaid, that it ſhall diſcharge a negligent 
one, becauſe it is puniſhable only by pecuniary penalty; and 
it is a general rule, That the king may diſcharge a (4) poſ- 
ſibility of an intereſt before it happens; as where the tenants 
of his manor are to be amerced for a default in reſpect of their 
tenures, which the king may pardon beforehand, But if it 
be a good rule, that the king cannot pardon an offence which 
is malum in ſe before it happens, and the negligent keeping 


nied; and farther if it be alſo a good rule, that where the 
king's grant is plainly againſt the common good, as a grant of 
this kind ſeems to be, as tending to make a paler leſs dili- 
gent in his duty, by taking off the legal puniſhment of his 
negligence, I do not well ſee how this caſe can be maintained, 


diſcharge his right to an amercement before it happens, for a 
default of his tenants in a matter relating barely to the re- 
venue of the crown, which it is admitted that in the like caſe 
any other lord may do as well; therefore he can diſcharge 


happens. Neither doth it ſeem that a negligent eſcape is only 
uniſhable by a pecuniary penalty; for in ſome (e) books i 
is faid to be finable, by which it is implied that the offender 
may be impriſoned. . Beſides it ſeems (f) agreed, That many 
negligent eſcapes will forfeit the office of keeping 2 gaol, and 
therefore it is plain that a pecuniary penalty cannot 


I (g) meet with which looks like an exception out of tbe bt 


Ta 2 7 XN A & -o 
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7a] rule, that the king cannot pardon an offence that is malum in 


ſe beſore it happens. : Re. 
9, . 29. But where (a) a thing, which is lawful in its (c) Davis 75, 


own nature, is made unlawful by the prohibition of an act of 25. | 
parliament only, as the carrying (5) bell-metal or (c) beer, 487 f 


Kc. out of the realm, importing (4) certain merchandiſes in (ej Dyer gz. 


foreign ſhips, &c. ſelling (e) wines beyond a certain price, (4) Dyer 54- 
(f) exporting wool to another place than Calais, ſelling (g) ( * — of: 


wines without a licence, multiplying (5) gold or filver, (i) 1 12. 
coining money of a baſe alloy, and (4) other matters of the 11 H. . 11,12. 
like nature, it ſeems to have been formerly taken (J) for 1 
granted, that generally the king might diſpenſe with it as to B. Chart. de 
a (m) particular time, or place, or perſon, or even a () cor- One 24. 76, 
poration aggregate, &c. ſo far as the publick was concerned in N 7” _ 
it, Yet where ſuch diſpenſation could not but be attended F. Chart, 21. 
with a great inconvenience, as the introducing a monopoly, 7. nt 33- 
or fruſtrating the end for which the law was made, as the li- I 
cenſing (o) a particular perſon to import foreign cards or wines S.dernH 6, A 
prohibited by parliament, and (p) a fertiori, if it tended to (% Vaugb, 344. 
ſuſpend the whole ſtatute in general, it was commonly agreed 4 — 1 
to be void. (+) 2 Rich, 3. 
I2, : 
2 H. 7. 6. 12 H. 3. by Martyn, Dyer 224, 225. 303. (/) See the books above cited to the 
other parts of this ſection, and 3 State Trials 799 to $10, and ws (m) 11 Coke $8; 7 Coke 
36. Levin 218. Co, Litt. 99. Vide Levinz 389. (v. Vaughan 352. 1 Levinz 217, 
{+) Vaughan 344. 11 Coke 88, See the books above cited, (p) 3 State Trials 753. 796, 
dez, dog. i 


Alſo wherever an act of parliament gives a particular in- Q $up. e. 26. 


tereſt, or right of action, to the party () grieved by the a. 64. 
breach of it, as the ſtatutes of (r) mortmain, which give an 37H. 6. 4. 
entry to the next immediate lord for an alienation to a cor- . N 13. 
poration, the (5) ſtatutes againſt maintenance, forcible entries, 4, N I 
carrying diſtreſſes out of the hundred, (t) ſuffering one in exe- lan, ſect. 34. 
cution to eſcape, &c. which give an action to the party grieved (1 18 Coke gt 
by the offence prohibited; it ſeems to have been always agreed, Vide Keilway 
That no charter by the king can be of any force to bar the 134. 

right of the party grounded upon ſuch ſtatute, becauſe it is : —— 


a ſettled rule, that the king cannot prejudice the intereſt of licence may be 


the party, granted by the 
king alone. 


(:) Vaughan 342, 343+ ( t) Dyer 163. 297. 


Allo where a ſtatute is expreſs, that the king's charter 
2gainſt the purport of it, whether with or without a clauſe of 

nn ob/lante, ſhall be void; it is ſaid by Sir (2) Edward Coke, ,) ,, Co. 13 

and no clauſe of non oH ante can diſpenſe with it, unleſs it tend 19. l 
to reſtrain ſome prerogative, ſolely and inſeparably incident to 
the perſon of the king; as the right of pardoning, or of com- 
manding the ſervice of the ſubject, for the publick weal, which 
Na4 being 
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being, (a) as he ſeems to argue, founded on the law of tatu 

are ſo far inſeparable from the king, that by a clauſe of no &. 
ante he may diſpenſe with any ſtatute whatſoever, which tend 
to deprive him of them, And on this ground the reſolution of 
60 H. . 6. the judges in the (5) year-book of H. 7. is faid to be maintain. 
Ab. F. Gravt able, whereby it was adjudged, without any difficulty, That 
B Pat. 162, Where the ſtatute of 23 Hen. 6. c. 8. expreſsly enafts, That 
Vide Finch 234, Patents to ſheriffs to continue longer than a year (hall be void, 


(a) 7 Coke Cal- 
vin's caſe, 14. 


and the party diſabled to bear the office of ſheriff notwith. 


ſtanding any clauſe of non obſtante, yet the king by the clauſe 
of non obſtante might make a good patent of ſuch office for 
life. Which is in effect to ſay, that let there be never ſo good 
reaſons for the making a new law for the reſtraint of the pre. 
rogative in any particular relating to the ſervice of the ſubje, 
yet it is not in the power of the legiſlature to make ſuch a law; 
and yet no one will deny that wherever the law of nature 
leaves a matter indifferent, there the law of man ought to 
prevail. Neither is there any pretence to ſay, that the king 
has a right by the law) of nature to appoint ſheriffs, ſince it 
be) 2 Toft. 558, is plain that before the (c) ſtatute of 9 Edw. 2. the freeholders 
559. choſe them, unleſs they had a fee in their office, And what 
reaſon can there be, that the ſtatute-law, which gives the crown 
the power of making ſheriffs, may not alſo qualify that power 
as ſhall be thought convenient ? But it is obſervable that the 
reſolution above mentioned does not go upon any particular 
reaſon which may diſtinguiſh the caſe of a ſheriff from any 
other caſe, but only on the king's power by non ahhlante 
to diſpenſe with the ſtatutes concerning the tranſporting wool, 
the pardoning of murder, and the expreſſing the quantities of 
the land granted by the king's patents, and ſuch like ; which 
becauſe they may be diſpenſed with by clauſes of nn obſfante, it 
is taken for granted, that the ſtatute of 23 Hen. 6. might as 
well be diſpenſed with by them ; as if it were a plain conſe- 
quence, that becauſe ſtatutes which ſay nothing concerning the 
clauſe of non ob/ante, may be diſpenſed with by it; therefore 
the ſtatute which expreſsly provides againſt it, may alſo as well 
be diſpenſcd with by it. ; 
(4) Co. Litt. gg, Sect. 30. It is (d) ſaid, That the king may diſpenſe with 
ee 502. the ſtatutes of mortmain, without any clauſe of non ob/fanie; and 
3 grant this ſeems very reaſonable, becauſe thereby he only gives up 
3s made ex certa that right of entry which thoſe ſtatutes give him for the for- 
—— cons feiture, which every meſne lord might alſo do as well ſo far 3 
— he had a right by thoſe ſtatutes. Alſo it ſeems to be holden (e 
Vice Raft, 302, by ſome books, That the clauſe of non ohſlante was only if 
—— 3 quiſite in reſpect of ſuch ſtatutes which expreſsly ſaid it ſhou 
Plowden 334. be void. But the far greater number of (/ authorities ſeem 
(e) Finch 234, to be to the contrary. 


235. 
P 2 oa. (f)z2 H. 7. 6. Ab. B. Pat. 109. F. Chart. 33. 2 Rich, 3. 12 43 Aſſize 13. 


Dyer 52.54 29. 270. 303. 352. Seil. 
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$A. 31+ But the diſpenſing power was carried ſo very high 
in a late reign, and found to be of ſuch dangerous conſequence, 


as tO 


recarious, and merely dependent on the pleaſure of the prince, 


make the execution of the moſt neceſlacy laws in effect 


And it ſeeming highly incongruous that the king ſhould have 


| kind of abſolute and unlimited power in diſpenſing with laws 
wherein the church and ſtate have the higheſt intereſt, when at 
the ſame time he has no power at all to diſpenſe with any law 
which veſts the leaſt right or intereſt in a private ſubject, it 
was found by experience — | 
| Will. & Mary, ſeſſ. 2. c. 2. That no diſpenſation by non 
ante of or to any ſtatute, or any part thereof, be allowed, 
« but that the ſame ſhall be held void and of none effect, ex- 
« cept a diſpenſation be allowed in ſuch ſtatute, But it is 
« provided that no charter, grant, or pardon, granted before 
« 23 October 1689, ſhall be any way impeached or invali- 
« dated by that act, but that the fame ſhall be and remain 
« of the ſame force and effect in law, and no other, as if the 
« (aid act had never been made.“ 

Se. 32. It hath been always (a) agreed, That the king 
never could diſpenſe with a ſtatute before it was made, 


5:2. 33. As to the eighth particular, Whether there be 
any offence which cannot be pardoned after it is committed: 
| take it to be a ſettled rule (b), That the king may pardon 
any offence whatever, whether againſt the common or ſtatute 
law, ſo far as the publick is concerned in it, after it is over, 
and conſequently (c) may prevent any popular action on a 
penal ſtatute by a pardon of the offence before any ſuit com- 
menced by an informer. But while a publick nuſance con- 
tinues unreformed, it ſeems (4) agreed, That the king cannot 
wholly pardon it, becauſe ſuch pardon would take away the 
only means of compelling a redreſs of it. | 
been (e) holden by ſome, That a pardon of ſuch offence 


” lave the party from any fine for the time precedent to the 
pardon, 


d. 34. As to the ninth particular, viz, How far a pardon 
may be of force againſt the private intereſt of the ſubject: I 
take it to be a (/) ſettled rule, That the king cannot by any 
lſpenſation, releaſe, pardon or grant whatſoever, bar any right, 
owes of entry, or action, or any legal intereſt, benefit or 
.. "age whatſoever before veſted in the ſubject; and upon 
* round it ſeems clear, That the king can no way bar any 

en on a ſtatute by the patty (g) grieved; nor even a po- 
par (o) action by a common informer, if commenced before 


voy: t. 26, ſet. 64, 2 Rich. 3. 12. Keilws 
2 de 


7K. C. . 134. F. Char. 21, (5) Sup» 
K.. 9. Ab, F. Oran 23. . 2 Rich. 3. 12. 5 ey 


4 


But it hath 44 


to declare and enact by 


(a) Finch 23 5 
1 Siderfin 6, 


Dyer 52. 


b) See the 
cited to 
the other party 
of this and the 
next ſection. 


{c) Sup. c. 26, 
ſe. 


(d) 3 Inſt, 237, 
Vaughan 333. 
37 H. 6. 4. 
Plowden 485. 
Vide F. Allize 


8. 
Keilway 134. 
22 Coke 29. 30. 
1 State Trials 

78. 

c) 12 Coke 30. 
(f) Sup. ſ, 29, 
8 H. 6. 19. 

Ab F. Grant 4. 
37 Hf. 6. 4. 
Ab. B. Char. de 
Pardon 24. 

2 Rich. 3. 13. 
Plowden 487, 
F. Aſſize 445. 


©. Cor. 199. 
2 R. Abr. 178. 


C. 
c. 26. ſec t. 64. 
4 3- 


$54 


(4) 37 H. 6. 4+ his pardon or releaſe; and that he cannot diſch 


. Chart. 21. 
Pardon 4, 5. 
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arge A Tecog. 


nizance (a) for the peace before it is forfeited, 


Bro. Charter de Pardon 24. Recognif, 22. 11 H. 7. 12. 12 Coke 29, 30, B. 1. e. bo, (ef, ij 


(3) 3 H. 4. 22, 
Ab. F. C. 26. 
B. Char. de 
Pardon 13. 
Appeal 27. 33. 
41. 128. 

11 H. 4+ 16. 
(<) See the au- 
thorities cited 
to the other 
parts of this 
ſection, and B. 
Appeal 150. 

3 Inſt, 237. 


(4) Sup. C. 25. 


ſea, 13» 

B. Appeal 33. 
(e) Dyer 34. 

S. P. C. 104. 


Summary 251. 11 H. 4. 11. 11 Hñ. 4. 48. 9 H. 7. 3. 2 Rich. 3. 8. 


Sec. 35. And upon the ſame ground, it ſeems to be cles 
ly agreed, That as the releaſe of a perſon robbed, or of te 
wife or heir of a perſon killed, will not (5) bar an indi&mer 
or a demand of execution at the ſuit of the king; ſo neither 
will a pardon (c) by the king be any bar to an appeal, except 
only where it is carried on at the ſuit of the king, after 1 
nonſuit of the party, in which cafe it may be barred by 
(d) pardon in the fame manner as an indictment. But if one 
who appears to be attainted of felony, whether by outlaw: 
or otherwiſe, on an appeal carried on at the ſuit of the 
get a pardon from the king, he (e) muſt ſue a (/) {cire ali 
againſt the appellant before the pardon ſhall be lowed un 
leſs the appellant appear (g) gratis, and confeſs that he wil 
ſue no farther, &c, | 


ly 


9 H. 4. 1. 1j H. 4 . 


38 H. 6. 13. and the authorities cited to the other parts of this ſection. (/) That the appellee 
may have ſuch a ſcire facias of courſe on ſuch a pardon, without producing a releaſe or other dert 


from the appellant, 9 H. 7. 5. 


Ab. F. Scire facias 36. B. Scire facias 166. 2 Rich. 4,8, 8.5. 


C. 104. con. 11 Hl. 4. LH. Ab. B. Scire facias 73. That there was no need of any ſcire facin 
where an appeal was abated by the king's death, and the year and day were paſſed, 2 Hl. 7. 10. 
B. Chart. of Pardon 69. (g) 11 H. 4. 16. F. Corone 87. Same caſe B. confeſſion 12 and ſour, in 
court 21. But it is made a wonder that a ſcire facias was not awarded. 


(s. p. c. 
104. 
Summary 251. 
11 H. 4. 1. 


$2. 36. If the appellant appear on the ſcire facie, it is 
(h) certain that he may pray execution notwithſtanding the 
pardon : but if the ſheriff have returned a (i) ſcire facias, or 


(i)S. P. C. 104. two (4) nihils, and the appellant appear not (/) upon demand, 


Summary 251. 
(k) Finch 477» 


Vide Dyer 168. 
172. 
(!) 2 Rich. 3. 8. 


9 H. 4. 4. 
Ab. F. Se. fa. 


63. 

B. Ch. de Par. 14 
Sup. C. 2%. 
peal 88. 144. 38 H. 6. 13. B. Appeal 141, 


Corone 85. 


(0) Dyer 34. 


the appellee ſhall be diſcharged. Yet if the appeal be of death, 
and the ſheriff return the appellant dead, there are ſome (n) 
authorities that a ſcire facias ought to go againſt the next heir 
to the deceaſed, but the greater number of (n) authorities ſeem 
to be to the contrary. 


m) 11 H. 4. 11. 11 H. 4. 48. 19 H. 4. 6. Ab. F. Corone 266. f. 
1 38 & 41, (n)9 H.7.5. Ab. F. Sc. fa, 56, B.Sc, fa. 166, F. Ap 
C. de Par. 28. Sup. c. 24. ſ. 38. 41+ 


S.. 37. There is ſaid (0 to be no need of any ſcire fads 


on ſuch a pardon againſt the lords mediate or immediate, 
cauſe the pardon no way tends to reverſe the attainder, and 
conſequently can do no hurt to their title of eſcheat, 
grounded on the attainder, but rather affirms it. 


Set. 38. If ſeveral perſons be outlawed in an appeal, 11 
one of them be pardoned, and get his pardon allowed on ® 
non-appearance of the appellant on a ſcire facias, &c. and ale! 


wards another of them get his pardon ; it ſeems, That 1 


TE FETE 


ſeire factas, but muff ſue out his ſcire facias, &c. in the ſame F, Sc. fa. 63, 


take no (a) advanta of the appellant's default on the firſt ) i H. 3 


. 1 5 B. C. 
nanner as if there had been no ſuch default. ES. 


Ab, of the ſame caſe holds the contrary, 


$8. 39. It is holden by great (5) authorities, That if a per- (3) Sum. 252. 
{on be convicted of manſlaughter upon an appeal of death, the Nia. 237. 
king may pardon the burning in the hand; for which this — 
reaſon is given by Sir Edward Coke, That it is no part of the 382. N 
judgment at the ſuit of the party, but a collateral and exem- (o) But my Lord 
plary (c) puniſhment inflicted by the ſtatute of 4 Hen. 7. c. 13. Phang 294+ 
But this is made a guære by (d) others, and the principal caſe — part of the 
wherein it is ſaid to have been reſolyed, is very differently (e) Judgment. nor 
reported, and was never adjudged (f): And the ground laid down 9 * 2 
that the king may pardon it becauſe it is no part of the judg- the — 
ment at the ſuit of the party, by which it ſeems admitted, that but only a mark 
if it were part of the judgment, the law would be otherwiſe, "—_— that 
ſeems rather to make againſt it than for it; for there are (g) have diy hee, 
precedents of expreſs judgments, quod cautariſetur in manu ſua but once, 
leva, Alſo it is (Y) admitted, that where a defendant is to 2 369, 
have a certain impriſonment, &c. at the ſuit of the party upon Dyer 203. 261. 
a ſtatute, the king cannot diſpenſe with it, except in ſome ©; Elia. 464. 
ſpecial () caſes, wherein it may be reaſonably intended that 98 28 
ſuch impriſonment was given by the ſtatute, by way of ſatiſ- 530. 2 
faction to the publick juſtice only, in which caſe it ſeems ©; Elis. 632, 


azreed, (4) That the king may diſpenſe with it, as it is ſaid — eat 


that he may, with finding of ſureties by one convict on the V Rm. 371. 
ſtatute againſt treſpaſſes in parks. But it ſeems doubtful, whe- (0 Raſtal 1. 
ther the ſtatute of 4 Hen. 7. c. 13. which appoints the burning m—_ _ 
of the hand, can well admit of ſuch a conſtruction; for the C50. 8 
words are, “ whereas upon truſt of the privilege of the church, Pyer abt. 313. 


« diverſe have been more bold to commit murder, &c. becauſe ( U 171. 


* they have been admitted to their clergy as oft as they have 2 Inf, 200. 439. 


« offended ; for avoiding of ſuch preſumptuous boldneſs,” it (% Per 238. 
is enacted, That every perſon not being in orders, who hath 2124 — 
* once been admitted to his clergy, be not again admitted — 
© thereto, and that every ſuch perſon convict, &c. ſhall be 
„marked, &c.“ from whence it ſeems plain, That the ſta- 
tute expreſsly intends ſuch marking as a diſcouragement of the 
offence; and it ſeems difficult to give a reaſon why it ſhould 
be conſtrued to mean it only as a collateral and not as a direct 
puniſhment, Neither doth it ſeem a plain reaſon, That be- 
cauſe the ſtatute intended it an exemplary puniſhment, the 
king may diſpenſe with it; for ſurely the execution of an ap- (1) Sap, 3s. 
attainted of murder, and the perpetual impriſonment Dyer ob. 
a clerk delivered to the ordinary upon a conviction on an Y** u made a 
appeal, who could not make his purgation, were alſo exemplary — frog 
puniſhments ; and yet it is generally (/) agreed, That the king ther the king 


derer could diſpenſe with them, And therefore upon the sonde nor par- 


don ſuch im- 


- whole priſoamegt, 
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whole this ſeems' to be a point that deſerves to be farther 

— - | IPA 

ect. 40. But granting that the king may pardon the 
(a) 5 Coke $9. ing the hand in an appeal, it ſeems a — A to (a 12 
3 5533 ſequence that the party ſhall immediately be delivered by force 
of the ſtatute of 18 Eliz. c. 7. which ſays, That after burning 
he ſhall be delivered, which ought to have this conſtruction 
ee he ſhall be delivered after burning, where he is to be 
urned, 

| Sect. 41. It ſeems to have been always agreed, C5) That 
8 8 the king's pardon will diſcharge any ſuit in che eel court 
C. Car, 113, ex officio: Alſo it ſeems to be (c) ſettled at this day, That it 
wm Coke «x, will diſcharge any ſuit in ſuch court ad inflantiam partis pro r- 
(75 _ A, " formatione morum, or ſalute anime, as for defamation, or laying 
C. Jac. 335. violent hands on a clerk, and ſuch like; for ſuch ſuits, like 
thoſe in the ftar-chamber, are in truth the ſuits of the king, 


4 though proſecuted by the party. Alſo it ſeems to be (d) agreed, 


6 C. Jac. 335. That if the time to which ſuch pardon hath relation, be prior 
ar 


Cr to the award of coſts to the party, it ſhall diſcharge them: 
__ — And it ſeems to be the general {e) tenour of the books, that 
(e) R. Abr. though it be ſubſequent to the award of the coſts, yet if it be 
30,99 prior to the taxation of them it ſhall diſcharge them; becauſe 

oke 51. , FE . 
3 190, nothing appears in certain to be due for coſts before they are 
Nox 85.91. taxed. (/) Alſo if a perſon be impriſoned on a writ of excom- 
— > 46, 47- municato capiendo for his contumacy in not paying coſts, and 
wherein itis © afterwards the king pardon all contempts, it ſeems, that he 
holden, that an ſhall be diſcharged of ſuch impriſonment without any ſcir: 
— 4 Facias againſt the party, becauſe it is grounded on the contempt, 
have not been Which is wholly pardoned ; and the party muſt begin anew to 


— Sn compel a payment of the coſts. 
avoided by a 

rdon z but the other books ſeem co » (/)1 Jones 227. 2 Roll 778. Con, adjudged C. Jae, 
— And *tis made a quzre C. — ad an — canbe diſcharged by the 


king's pardon. 3 Co. 68, 69. 
660 5 Coke gr, Sef?. 42. But it ſeems * (Gg) That a pardon ſhall 
not diſcharge a ſuit in the ſpiritual court, any more than a 


t 
before me 


pardon, are not ayoided by it, and therefore the m—_— 
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oper for determining whether they were well given or not. 
But if the offence for which the ſuit was in the ſpiritual court 
be pardoned, hanging an appeal, and ſuch pardon relate to a 
time precedent to the award of the coſts, and after ſuch par- 
Jon the appellant deſert his appeal, and the ſpiritual court 
award coſts againſt him in reſpect of ſuch deſertion, it ſeems, 
(a) That he may have a prohibition, becauſe the pardon having ) a R. Abr, 
diſcharged the coſts of the firſt ſuit as well as the offence, made 304. 
the appeal to be to no purpoſe. It is (5) ſaid, That coſts Lars. 
taxed to the party grieved for a contempt in a court of equity 3) Wu 
are not diſcharged by a general pardon of all contempts, be- 194. 
cauſe it is the common courſe of a court of equity to award 
ſuch coſts at the pleafure of the judge. But it hath been 
queſtioned whether coſts taxed by the prothonotary upon an 
attachment to the party grieved be not diſcharged by a general 
pardon of all contempts. 
$:7, 44. It was infiſted (c) by the houſe of commons in 
the earl of Danby's caſe, and it is enaQed by 12 & 13 Will, 6 St Tr. 
3. c. 2.“ That no pardon under the great ſeal be pleaded Com. Jour, a8 


f — Arti ee, Þ 
« to an impeachment by the commons in parliament, - — 
4 Comm, 398. 3 laſt, 238. 


But after the impeachment is ſolemnly heard and determined, it is not underſtood that the king's 
royal grace is farther reſtrained or abridged; for after the impeachment and attainder of the fix rebel 
lords in 1715, three of them were from time to time reprieved by the crown, and at length received 
the benefit ot the king's pardon, 4 Comm. 392, 393» 


$4. 45. As to the tenth particular, viz. Whether a par- 
don may be conditional : It "na agreed, (4) That the king (4) 9 — 
may extend his mercy on what terms he pleaſes, and conſe- 
Jenny may annex to his pardon any condition that he thinks 
whether precedent or ſubſequent, on the performance 
whereof the validity of the pardon will depend, 


Sa, 46. As to the eleventh particular, viz. Where a par- ( — 
don is void in reſpect of a wrong recital: It being a general 8 fte. 128. 36. 
rule, (e) That wherever the king appears to have been de- 2 K. Ab. ds. 
ceived, his grant is void, I take it be agreed, That if it appears 2838 
from th ; . . » Jac, 548. 
zm the recital of a pardon, that the king was miſinformed {/; Rahm. 13. 
either as to the (7) nature of the caſe, or the proceedings there- go 41. 
upon, the pardon is void; as where. the (g) king pardons a (e) 3 — 
man for ſelony whereof he ſtands indicted, or indicted and at- 2 
tainted, and in truth he never was indicted, &c. 

deen. 47. How a pardon of felony ſhall be avoided by fta- 
we in 22 - a wrong ſuggeſtion, hath been already ſhewn, 

e tenth, 


$2.48, As to the ſecond | poi i. What is the 
general point, viz, t is t 

cced of a pardon; I take it to be ſettled at this day, that the 

pardoa 


te) Vide 1 Keb. pardon of a treaſon or felony even after a conviction or at. 


940. tainder, does ſo far clear the party from the infamy and 
1 154. other ( 4 ) conſequences of his crime, that he may not — = 
1 Aſſize 3. an action (5) for a ſcandal in calling him traitor or felon after 


. . — time of the pardon, but may alſo be a good witneſs notwith. 
5 Coke 49. anding the (c) attainder or conviction ; becauſe the pardon 
(+) Hobart 67, makes (d) him as it were a new man, and gives him a ney 
cher 872. Capacity and credit. | | 
3.872. 
1 R. Ab. 87. Owen 150 1 Brownlow 10, Raymond 23. Con. Cro, Jac, 622. (e) 18. 
Trials 269. 3 Stat. Trials 552, 553+ 585. 596. 610. 4 Stat. Trials 119. 5 Modern 15, 16, 
Raymond 369, 370. 2 Hale 278. But the contrary is held Bulſtrode 154. and 2 Stat. Trials $20, 
to 524, Raymond 379, 380. (4) Skinner 578, 579. 4 Stat, Trials 119. 
{c) 4 Stat. Tr, Seci. 49. And it hath been (e) admitted, That the king's par. 
379 to 380. don of the burning of the hand on a conviction of manſlaughter 
() Sop. e. 33. hath the ſame effect as to this purpoſe, as the burning would 
ſeQQ. 339, have had, which is (f) agreed to reſtore the party to his credit, 
(s) By m =" Se. 50. But it hath been adjudged, (g) That a pardon i; 
Warwick's writ Of no manner of force, as to this purpoſe, till it have palled 
4 Stat, Trials the great ſeal. e 
379 to 386. . | 
0 Hobart 6 Se. 51. Alſo it is ſaid, (5) That the pardon of a felony will 
$2, 7* not make an arreſt for it, by one who did not know of the 
pardon, unlawful, becauſe ſuch arreſts being for the publick 
good are to be favoured ; and therefore ſhall not be actionable 
by reaſon of ſuch a pardon, as ſcandalous words ſhall be, be. 
cauſe they deſerve no favour. | 
+ And it is enacted by 4 Geo. 1. c. 11. ſ. 2. * That where 
« any offender ſhall be tranſported, and ſhall have ſerved his 
de term according to the order of the court, ſuch ſervice ſhall 
„ have the ict of a pardon to all intents and purpoſes, as for 
ce the crime for which he was ſo tranſported, and ſhall have 
6 ſo ſerved,” 
(i) Stat. Trials Set. 52. I do not (i) find it clearly ſettled, Whether the 


520 to 52 pardon of a conviction of perjury make the party a good 


. 
15, 16. : : 
Kaymons 369, 370. 379, 380. Kelynge 47, 38. 1 Siderfin 52. 221, 222. 3 Levinz 426. It it 


ſaid 1 Veatris 349. that it does not; becauſe it would be injurious to ſociety to ſubject them to the 
teftimony of ſo dangerous an offender, | 


c. Eliz, 41. Sec. 53. If a man be convicted, or deprived, or other- 
Latch 22, wiſe puniſhed for an offence during a ſeſſion of parliament, and 


9 N at the ſame ſeſſion an act paſſeth which pardons the offence: 


114, 176. It ſeems agreed, (4) That the conviclion or deprivation, &c. 
Vide Latch 22. are ipſo facto avoided, becauſe the act taking effect from the 
1 oY firſt day of the ſeſſion, it now appears that the offence was par- 
36 H. 6. 1. 2. doned at the time of the convition, &c. Allo it hath been 
F, Fines 211 adjudged, That where an act of parliament expreſs|y pardons 


aden ſuch and ſuch crimes from a certain day before the ſeihon, it 


ut this caie bas thereby avoids all (/) convictions and (m) deprivations, and 070 
ften been de- a 
—＋ be law, 1 Keble 780, 1 Siderfin 164. 222, (2) Latch 190. Noy 91, Cio. . 


ns A @n ma 


ous I ww [> a 
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awards of coſts and amerciaments, (a) &c. for ſuch crimes, ( 36 H. 6.24; 
whether ſuch convictions, &c. were before or after the ſeſ- * 
ſons, becauſe it appears to be the intent of the parliament that 3 
{uch crimes ſhall no way be puniſhed, which cannot take effect ; Coke 49. 


ictions. &c, continue in force Co, Litt. 126, 
if ſuch convictions, &c. . © 


Moor 304. Cro. Eliz. 768. 778, Whether an excommunication be pardoned by a to 
6 all contempts, &c, Sup, ſect. 41. general pardon 


Sec. 54. But it ſeems to be a ſettled (5) rule, That no CEE 
pardon C the king, without expreſs words of reſtitution, 6 
{hall diveſt, either from the king or (c) ſubject, an intereſt 2 Modern 53. 
eicher in lands or goods, veſted in them, by an attainder or S_ 695. 
conviion preceed. Vet it ſeems (d) agreed, That a pardon —— 7. 921, 
prior to a conviction, ſhall prevent any forfeiture either of lands 3 Modern 102. 
or goods. ; 241, 242. 

Siderfin 167, 168. 264. Theloal 1. 1. c. $5, ſect. 8. (e) Dyer 34. 1 2 Ar. 
1 1 — ſe, 3. (4) 5 Coke 110. Owen 87, 4 Stat, Trials 119. 2 Modern 53. 


$2, 55. It hath been adjudged, (e) That a clauſe of re- ( 2 Lev. 120. 
leaſe of all judgments and executions in a general pardon, ex- —— 
tends as well to debts due to the king by aſſignment or for- 9132. l 
ſciture, as to thoſe originally due to him, and that it doth not 5 262. 
reſtore them to the perſon who aſſigned or forfeited them, but — — 
extinguiſhes them in the hands of the debtor. 

5:2, 56, It ſeems agreed, That notwithſtanding the king's (/ Sup. fl 46. 
pardon to a ſimoniſt coming into church contrary to the pur- 33. 
port of 31 Eliz. c. 6. or to an officer coming into his office Oe 37, 88. 
by a corrupt bargain, contrary to the purport of 5 & 6 Edw. (4) 2 
b. e. 16. may ſave (f) ſuch clerk or officer from any criminal Watſon'sCergy- 
proſecution in reſpect of the corrupt bargain z yet ſhall it not s- 
(z) enable the clerk to hold the church, nor the (Y) officer to oy Vande... 
_ the office, becauſe they are abſolutely diſabled by ſta- * Bic. 1. . 
ute, 

v2.57. Alſo it ſeems (i) agreed, That the king's pardon * 
cannot ſalve the corruption of blood by attainder of treaſon or - — FIT 
felony, Zust. 233. 
| 240, 241, 

deck. 58. As to the third general point, viz. Whether a . 2. 
pudon may be waived : I take it to be (4) agreed, That a (01) 0G — 
general pardon by parliament cannot be waived, becauſe no 8. F. C. 753. 
one by his admittance can give a Court a power to proceed 3 29. 
3anſt him, when it appears there is no law to puniſh him, 26 H. 8. ka 


: 11 H. 4. 41, 
B. Corone 30. 200. Indict. 2, F. Corone 89. Crompton 115, 


02, 59. But it is (/) certain, That a man may waive the „s. P. C. 151. 
of a pardon under the great ſeal ; as where one who has 169. TY 


benefit | 
Kelmge 2 
"ge 24. Jeak. Cent. 129, Hale 252. Foſter 40. Wilſon r5o, and I. — of Row 


V, 
— Willoa 214, where the benefit of an act of stec: was allowed after the general iſſue 
ſuch 


ſuch a pardon doth not plead it, but takes the general ily 
after which he ſhall not reſort to the pardon, | 


And now I am to ſhew in what manner a pardon is to be 
taken advantage of, which I ſhall conſider, —Firſt, In relaig 
to a general pardon by parliament.—Secondly, In relation 

. a particular pardon under the great ſeal, 


(a) Sum 252. Sees. 60. And firſt, as to the pleading of a general pana 
* by parliament: It ſeems (a) agreed, That if any perſons we 


Crompton 115. excepted out of it, the court is not bound, and ſome (0) hae 
C. Elis. 963, holden that it hath no power in diſcretion to give any perſon 
_—_ 5 the benefit of it unleſs it be pleaded. Alſo it ſeems gen 

Moor 570. agreed, That if the body of ſuch a pardon either excepts den 
Ray mond 23. particular perſons by name, or excepts all thoſe who come 


* Roli =_ under a general deſcription, as all thoſe who adhered to J. . 


C, Blix. 4 Kc. no one can demand the benefit of it, without expreli 
5 PEN ſhewing in the (c) firſt caſe that he is not one of the perſon 


C. Eliz.125, excepted; and in the latter (4) caſe, that he is not inclucel in 
Con. Lane 71, ſuch deſcription. And if he happen to be of the ſame nume 


_ 8 1 with one of the perſons excepted by name, it is faid thit it 
E. Cs. 32. 9: will not (e) be ſufficient for him to aver that he was hohe | 


Velverton 126. the perſons excepted, without adding that he is a different per. 


3 2 m_ ſon from ſuch other of the ſame name. Which, how it cin 


F. Pardon 3. be tried, unleſs it appear by ſome additions to the name in 
B. Plesd. 124. the ſtatute, may deſerve to be conſidered, But if the body of 


— 7g a ſtatute be general as to all perſons whatſoever, and afterward 


p. C. 103. ſome are excepted in the provifoes, (/) perhaps it may be ſuf- 
F. Pardon 3. ficient to plead ſuch a pardon, without any averment, That te 
— 103. who pleads it is none of the perſons ſo excepted; it being 3 
B. Charter 66. (g) general rule, That where a man is within the general words 


4 H. 7.8. of the body of a record or deed, which is qualified by ſubſe. 
—_— Tr 3. quent proviſoes, it is ſufficient for him to bring his caſe within 


(% 8 E. 4 7. ſuch general words, and that the exceptions in ſuch proviles 


5 C. 193+ ought to be ſhewa of the other ſide, 

„Far 3 

Cf) Vide - Lev. 26. 4 H. 7, 8. Raym, 27. (ge) I Levinz 26. $3, Raym. 65. id Car, {16 
Vide the earl of Saliſbury's caſe, Shower 100, more fully reported Carthew 131, &c. 


-— au — — «as a" . a— ww 


(b) Sum. 23z, Set. 61. But it ſeems agreed, (% That the court is ſo fa 
Plowden'83> bound to take notice ex officio of a general pardon by para 


r a —— — ˙— ‚— —„—- — 


8. — 1. ment, which extends to all perſons in general without excF 
Dyer 28. tion, that it cannot proceed againſt any perſon whatſoever # 


5 Colke4g9- to any of the offences pardoned, though he be ſo far * 
3 fl. 4.41. pleading it, or pray ing the benefit of it, that be does al 
B..Corone 30, can to (i) WAIVE it. 

Indict ment 2s 

2 Roll 307. (i) Sup, ſ. 38. | 600. 


© BÞ» wy TG = Im — 


ny OF PARDON. 


$:. 62. Alſo, where a general act of pardon excepts cer- 
ain kinds of crimes, there is (a) no need to aver that the crime 
whereof a perſon is indicted is not one of ſuch excepted crimes; 
but the court ought judicially to take notice whether it be ex- 
cepted or not. | | Remy 

9.8. 63. Alſo, where ſuch a ftatute excepts only one par- 
ticular perſon, it hath been (5) ſaid, that there is no need of 
an averment that a perſon indicted is not ſuch perſon ; but that 
the court is to take notice whether he be or not. 


8:2, 64. Secondly, As to the taking advantage of a par- 
ticular pardon under the (c) great ſeal, I ſhall obſerve only the 
fo lowing particulars, 
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(a) Noy 100. 

C. Car. 449. 
Moor 620. 

2 Leonard 26. 

Carthew 132. 

Crompton 116. 
3 laſt, 234. 


(3) C. Elie, 
125. 
2 Leonard 26, 


(e) That n 
luch pardon is 
good unleſs une 
der the Great 
Seal, and con- 


ſequently that articles of ſurrender cannot be pleaded as amounting to a pardon, 1 State Trials 578, 
kc, Neither can the ſign manual, importing a pardon, be pleaded, Rex v. Beaton, 1 Black. 479. 


Yide infra ſet, 71, and the caſe of the king v. Murphy in July ſeſſion 1773. 


Firſt, That it will be (4) error to allow a man the benefit of 
ſach a pardon unleſs it be pleaded. 


Sell. 65. Secondly, That he who pleads ſuch a pardon 
ought to (e) produce it /ub pede ſigilli, though it be a plea in 
bar, becauſe it is preſumed to be in his cuſtody, and the (/) 
property of it belongs to him, Yet if a man plead ſuch par- 
don without producing it, it ſeems (g) that the court may in 
Cilcretion indulge him a farther day to put in a better plea ; 
and at ſuch a day he may perfe& his plea by producing the 
charter, Aiſo it ſeems (+) agreed, that there is no need in a 
plea of autrefoits acquit, &c. to produce the record immediately; 


becauſe it is pleaded in bar, and he chat pleads it hath neither 
he cuſtody nor property of it. 


(4) C. Eliz. 153. 


(e) Sum. 252. 
S. P. G. 103. 
11 H. 4. 41. 
(f) See the 
books above 
cited, and Cro. 
Jac, 70. 317. 
Cro, Car, 441, 
442 : 
1 Jones 377. 
1 diderfin 31. 
C. Eliz. 215. 
547. 716. 

) 11 H. 4. 47. 
S. P. C. 103. 


(5) Vide ſup, c. 36. ſect, 3. 


dect. 66. Thirdly, That if there be a variance (i) between 
the record on which a man is convicted or attainted, and his 
charter of pardon; yet if there be no repugnancy to intend 
that the ſame perſon or thing are meant in both, it may be ſup- 
plied by proper averments: And therefore if one be indicted 
by the name of J. S. (4) yeoman, and pardoned by the name 
of J. S. gentleman, or indicted by the name of B. the taſker, 
ind pardoned by the name of B. the ſon of W. he may make 
£090 the variance by averring that he is the ſame perſon in- 
tenced in ſuch indictment and pardon : Or if in an indictment 
(Hof the death of J. 8. the ſtroke being ſuppoſed to have been 
even on the firſt of Auguſt, and in the pardon on the third, 
the party may ayer that the death of one and the ſame 
8. ae intended in both. And if ſuch a variant pardon be 
Peaded without any ſuch averment, it ſeems that the court may 


(i) Sum. 2573, 
Sup. e. .* 
3» 4s 5» 

3 Inſt. 240, 

S. P. rt 104 
Crompton 116. 
(k) Kerilway 58, 
Dyer 34+ 

1 Roll 368. 

F. Corone 294. 
but 18 E. 3•31. 
Ab. F. Brvs. 
ſeems contrary 


64. 
75 11 H. 4. 41. 
Ab. F. Mon, de 
faits 128. 
B. Variance 38. 
B. Corone 29. 
B. Chart. de 
Pardon IS. Bur 


"ie, that none of theſe books make mention of any a but ſeem to i that the pardon was 
Now without ity aotwichſanding the variance, imply OY 


OY Oo in 
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(a) 11 H. 4.4t. in diſcretion give the party a farther day either to (a) perſed 
F. Mon de faits his plea, or to (5) purchaſe a better pardon. And there are 
227. lot. 240, ſome (c) inſtances in old books, where upon ſuch variance the 
x Siderfingt, court took an enquiry of office, whether the ſame perſon were 


26 Afiize 46. meant in both records. 
Raymond 13. 


F. Office de court 34. B. Chart, de Pardon 32. B. Office de court 25. (e) F. Cor, 294. 34 
fize 15. Ab. F. Corone 166. B. Cor. 190. B. Variance 63. But Brook, in abridging this cage 
under the title of charter of pardon 29, makes this remark, quod mirum mibi. 


Vide ſedl. 59. Se, 67. Fourthly, That no ſuch pardon can be pleaded 
whete this together with, or after the general iſſue, unleſs it be of a date 
6 ſubſequent to the time of the pleading ſuch iſſue, becauſe 

otherwiſe it is waived by it. 


(4) 47 l. 6. 4. Se. 68. Fifthly, (d) That the party ſhall not be oblige 
F. Charter 21. to lay the ſtreſs of his caſe on any particular words or clauſe in 
ſuch pardon, but may take advantage of the whole. 


(e) 36 H. 6. 24, Sec. 69, Sixthly, That after an (e) amerciament in the king 

25- | bench hath been eſtreated into the exchequer, and the party, 

| 4 _ 2. being taken upon proceſs from thence, hath inſiſted upon a 

. 5 * | . 

pardon, and been denied any benefit from it, yet he may be 
brought by a habeas corpus cum can ſa to the king's bench, be. 
cauſe the record remains there, and the tranſcript is only ſent 
into the exchequer, and may pl-ad the ſame pardon in the 
king's bench, and if it be adjudged ſufficient, may have a ſu- 
per ſedeas to the barons, &c. 

sr. c. 10. Sect. 70. Seventhly, That while the ſtatute of 10 Edv. g. 

Crompton 115. c. 2. ſtood in force (which required all perſons pardoned for 


8 felony to find ſureties for their good behaviour before the 
J ——_ ſheriff and coroners within three months, &c.) no pardon of 


x Siderfin 2. /) felony could be allowed, without a writ out of chancery, com- 
ee 13. monly called a writ of allowance, teſtifying that the party had 
D found (g) ſureties, &c. according to that ſtatute, unleſ it were 
But there never diſpenſed with by a ſpecial clauſe of non ob/tante, &c. But the 
was any wit neceflity hereof is taken away by 5 & 6 Will. & Mary, c. 13. 
upon a pardon Which hath repealed the ſaid ſtatute of 10 Edw. 3. but bath 
et treaſon, C. provided, That the juſtices before whom any pardon for 
_ * felony ſhould be pleaded, may at their diſcretion remancy 
620 That a or commit the perſon who pleads it to priſon, til he or they 
breach of the 4 ſhall enter into a recognizance with two ſufficient ſuretics 
recognizance  ** for the good behaviour for any time, not exceeding level 
don. e years. Provided that if ſuch perſon be an infant or feme 
3 Hl. J. 7. „% covert, he or ſhe may find two ſufficient ſureties, who ſhall 
— « enter into a recognizance for his or her being of the goud 
| & behaviour, as is aforeſaid,” . * 
(b)Fitzherbert's $2, 71. Eighthly, That the judges may inſiſt on the viva 


abridgwen'gtit, fee of gloves (þ) to themſelves and officers, before they allo# 
Corone 294, 


4 E. 4. 10. a pardon, 

2 Jones 56, 1 Siderfin 452. Kelynge 25. Pulton de pace et regis 88. 4 
1 he mode of taking advantage of a pardon upon the circuits and at the Old Bailey 1s 3 

king's hen manual or privy ſeal ſignifying bis majeſty's intention to afford a pardon to ns P a 
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nber abſolut-ly or conditionally as the caſe may be, and directing the juſtices of the gaol delvery to 
* on his entering into a recognizance to appear and plead the next general pardon that ſhall 
21 , 


come out, = 
the 
dalle for bs diſcharge. 1 Black, 479. 2 Black, 797. 


CHAPTER THE THIRTY-EIGHTH. 


OF THE GENERAL ISSUE. 


AVING ſhewn already, that the general iſſue is plead- 
able in capital caſes, together with any other plea in bar 
or abatement, which is not repugnant to it; and that it may 
alſo be pleaded even after ſuch plea found againſt a defend- 
ant (4): And having alſo ſhewn, That the plea of the general 
iſue amounts to a waiver of a pardon (b): Ard what is a good 
general iſſue to an information on a penal ſtatute (c); and in 
the ſame chapter in what manner the iſſue is to be joined on 
ſuch an information, and where it is to be tried (4) ; I ſhall in 
this place take notice only of the following particulars. 
$:4. 2, Firſt, That in a criminal information or indict— 
ment in the (e) king's bench, for a miſdemeanor, and alſo in an 
indiament before (/) juſtices of the peace, the iſſue is well 
joined for the king by the words A. B. qui pro rege 1 fimili= 
ter, Cc. without any addition, ſhewing that A. B. is the pro- 
per officer for this purpoſe; for it ſhall be intended that he was 
ſuſkciently known to be ſuch by the court. But in all (g) pre- 
cedents I meet with of informations of intruſion, the iſſue for the 
king is joined by the atiorney-general, () naming himſelf ſuch. 
Set. 3. Secondly, That in indictments of capital crimes, 
after the defendant hath pleaded gued ipſe in nulls ef inde culpa+ 
bitr, et inde de bano et maio ponit ſe ſuper patriam (which is the 


general form of pleading the general iſſue in capital caſes, both 


in (i) inditments and (4) appeals), the uſage ſeems to have 
deen immediately to award proceis againſt the jury, without 
any expreſs joining of iſſue on the part of the king (i) But in 
the precedents of appeals of felony, whether by an (1) :ppe!- 
lant or () approver, generally the iſſue is expteſsly joined by 
the appellant and approver, as well as the appellee. 


d. Sed vide g Rep. 63. (J) See the precedents cited to the 
ter the general iſſue with en 


Sed. 4. Thirdly, It ſeems (u) the better opinion, that 
if an iſſue be joined in proceſs on a recognizance for the 
peace, whether the defendant killed J. S. and ſuch iſſue be 
found for the king, yet ſhall it not eltop the defendant to plead 
Ar. to an indictment or appeal for the death of the 


J. 8. 
Oo2 


CHAPTER 


mandate the juſtices obey ; taking ſecurity, if the pardon is conditional, for the 
ſtipulations upon which it is granted; and afterwards iſſuing their warrant to the 


(a) Chap. 24. 

ſe ct. 128 K 11% 
(5) Chap. 37. 
ſect. 59. 

(c) Chap. ab. 
ſe, 66. 

(4) Sei 93, 


74. 
4 Comm. 332. 


(e) I Sid, 210. 
Co. En, 363. 
c. Car, zt. 
CI Coke 17, 
27. 

Co. Ent. 372. 
379. 381. 385. 
387. 390 
Riſtal 41a. 
(+) Coke 352 
to 361. 

Raſtal 385. 

(i) See the pre · 
crd-nts above 
cited, 

) Coke Ent, 
$7+ 

Raſt, 47. 10 55. 
(1) 4 Burrow 
20, 20$:, 
Tiemaine 386. 
8 Sat. Tr, 287 
agree that it i! 
not neceſfiry to 
Join iſſue on re- 


precedent letter. But ja Raſtal 43. afe 
&c. the proceſs is immediate y awarded againſt the jury. (m) Raſt, 42. 


(") H. 4. 38. 
B. App. 19. 
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CHAPTER THE THIRTY-NINTH, 


OF ASSIGNING COUNSEL, AND OF COPY or 
THE INDICTMENT. 


PERSON having pleaded Not guilty, is to be tried either, 
A By his Country,—or By his Peers,—or By Battle. 


But before I confider what is proper to each of theſe in ther 
order, I ſhall endeavour to ſhew. Firſt, In what caſes a pri- 
ſoner may have Counſel to aſſiſt him in his defence. Second- 
ly, Where he may have a copy of the Indictment. 


(a) zung. 29 Sef, 1. As to the firſt of theſe particulars, I take it to 

| oa. F 5 be a ſettled (a) rule at common law, that no counſel ſhall be 
Finch 386. allowed a priſoner, whether he be a (ö) peer or commoner, 
2 Be. 147. upon the general iſſue, on an indictment of treaſon or felony, 
f. — oa 1. unleſs ſome point of law ariſe, proper to be debated. 


O. Car, 147. S.P.C. 151, 9 E. 4. 2. 1Levinz $6, Dr. & St. B. 2. c. 48. 1 St. Tr. 70. 2 S't, 
Tr. 1002. See the books cited to the other parts of this chapter. (6) 1 St, Trials 90, 265. 6% 
4 St, Trials 355. 3 Inſt. 29. 1 Ruſh, Col. 94. Foſter 231. 

Seft. 2. This indeed many have complained of as very 
unreaſonable ; yet if it be conſidered, that generally every one 
of common underſtanding may as properly ſpeak to a matter 
of fact, as if he were the beſt lawyer; and that it requires no 
manner of ſkill to make a plain and honeſt defence, which in 
caſes of this kind is always the beſt ; the ſimplicity and inno- 
cence, artleſs and ingenuous behaviour of one whoſe conſci- 
ence acquits him, having ſomething in it more moving and con- 

_ vincing than the higheſt eloquence of perſons ſpeaking in 3 
| cauſe not their own, And if it be farther conſidered that it is 

4 (% à Buld. 147. the (c) duty of the court to be indifferent between the king and 

3 Inſt. 29- priſoner, and to ſee that the indictment be good in law, and 

| Vace chere the proceedings regular, and the evidence legal, and ſuch 3 
ons of Mr. Juſ- P | g © . 
tice Foſter upon fully proves the point in iſſue, there ſeems no great reaſon to 

| bi _ en fear but that, generally ſpeaking, the innocent, for whoſe ſafety 
1 alone the law is concerned, have rather an advantage than 
p. 231, 23. Prejudice in having the court their only counſel. — 
See alſo the opi- the other fide, the very ſpeech, geflure and countenance, i 

3 Ayse * manner of defence of thoſe who are guilty, when they { _ 

| on this point. for themſelves, may often help to diicloſe the truth, wh 

3 —_ Trials probably would not ſo well be diſcoygred from the at 

| 4 81. Trials 130. fence of others ſpeaking for them. 


174. | « Hul. 


- 


Ch. 39. or COPY or Tat INDICTMENT. 


—_ an (4) appeal, whether capital or not capital, as in 
any other action. Perhaps for this reaſon among (e) others, 
becauſe appeals are preſumed to be generally carried on with 
greater heat and ſpleen than indictments, and yet are not fo 
much to be favoured, as being for the moſt part rather grounded 
on a deſire of private revenge than of public juſtice; and there- 
fore the defendant ſhall have at leaſt the ſame advantage in them 


a5 in common actions. 


$:. 4. Alſo upon indiAments, the court will never refuſe 
to aſſign the priſoner counſel to argue a doubtful point of law, 
happening to ariſe at or after his trial; as where it ſhall appear 
queſtionable whether the facts proved, if true, fully (/) amount 
to the crime charged againſt him; ot whether the perſons offered 
to be evidence againſt him be (g) legal witneſſes in reſpect to 
ſuch or ſuch exceptions againſt them; or whether certain pet- 
ſons returned (5) of his jury can be lawful jurors, in reſpect of 
certain objections againſt them; or whether the (i) in- 
dictment or (4) proceſs, &c. be ſtrictly legal: In all which 
caſes the priſoner muſt (7) propoſe the point, and (m) if the 
court think it will bear a debate, they will aſſign him counſel to 
argue it. 


365 


But the law allows a defendant the ſame benefit of (4) S. P. c. 181. 


Dr. & St. bk. 2» 
c. 48. 


Dyer 296, 
K-eilway 176. 
Finch 386. 

1 Buiſt. 85. 

9 F. 4. 2. 

B Corone 54. 
F. Corone 31. 
() Dr. & St, bk. 
2. C. 48. 


(f) 1 Inſt, 137. 
I St. Tr. . 

Ruſh. Stafford 

671. 

(e) 2 St. Tr. 


$20. 

(b) 3 St. Tr. 135. 
(i) 3 Inſt. 29. 

1 Levinz 68. 

C. Car. 147. 

» H. le 236. 
6 3 Inſt. 29. 


z 37- 
. 
(0) 31 137. 


2 St. Tr. 762. 
m) 2 St. Tr. 


694. 701. 709. 763, "3, 3 St. Tr, $76, 


Selb. 5, Alſo wherever a priſoner hath a (=) pardon or () 3 loft. 29. 
other (o) ſpecial matter to plead to an indictment, or an (p) er- „ 46. 
ror to aſſign in order to reverſe an outlawry, the court will of F. Off. 46 Court, 


couiſe aſſign him counſel, And it is (4) ſaid, That for ſuch . . 
collateral matters any one may be of counſel for a priſoner with- . Corone 12d, 
out any aſſignment. 129. 

Finch 386. 


{p) 2 Jones 180. C. Car. 365, Vet in the Year-book of 1 Hen. 
cauſe tue party was of very bad fame. (f) 2 Jones 180. Strange 32 


7. the court refuied it, be- 
; 4+ 0 
$+ 


ler 233, 9 State Trials 


Se, 6. But if a queſtion ariſe on the trial of a peer con- (+) 2 St. Tr. 
eerning the courſe of parliamentary proceedings, the lords will 594. 69. Vide 
not (r) ſuffer it to be argued by counſel, but will debate it 9283 
among themſelves. | fon for digamy, 
before the pecrs, 11 State Tiials, 


Seel. 7. There is a caſe in the year-book of (s) H. 4. where (:) 7H. 4. 36. 
2 ſerjeant at law, as amicus curiæ, offered his opinion to the 8. f. d. 151. 
court, concerning the trial of an indictment of death, That it 3 144. 29. 437. 
was not proper to proceed in it till the year and day were paſſed, 
nor doth he appear to have been any way reprehended for it. 
(t) But it is not ſafe for any one to be either counſel or ſolicitor (9 2 St. Tr. 272, 
to one in priſon for a capital crime, in order to prepare him for 273» 71, 743+ 
his trial, without an A; from the court. But by leave 7'F 7? 

0 3 of 
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2 


obs. - or ASSIGNING COUNSEL, any Bk. 2 


of the court priſoners have ſometimes been indulged the af}. 

( 4 St. Tr, ance of counſel, not only to (u) adviſe them in priſon, but 

132. (x) alſo to ſtand by them at the bar: But it is ſaid, ()) That, 

(x) . Tr. in ſtrictneſs, they ought not to be prompted by them as to mat. 

975 st. Tr. ters of fact, (z) nor to have the aſſiſtance of any papers drawn 
14 


up by counſel to prepare them ſor their trial. 
(z) x St. Tr. 


732. 2 St. Tr. 743. 762, 763. 770. 


Se, 8. After a priſoner hath had counſel affigned him, the 
(a) 3 St. Tr. court will not (a) diſcharge them without his conſent, though 
Rag, 6 they deſire it, but will ſometimes add others to them. 
(5) x Bullt, 26. Self. 9. It is (5) ſaid, That the court cannot aſſign an ap- 
peliee any of the king's counſel ; but that if they will they may 

be either for or «gainſt them. 
Sect. 10. it having been found by experience that priſoners 
have been often under great diſadvantages from the want of 
counſel, in proſecutions of high reaſon againit the king's per- 
ſon, which are generally managed for the crown with greater 
# _ kill and zeal than ordinary proſecutions, it is enacted by 7 
A Bartholemew Will. 3 c. 3. That all and every perſon and perſons whatle- 
Oye Ge ever, thai ſhall be accuſed and indicted for high treaſon, 
Gened by virtue whereby any corruption of blood may or ſhall be made to 
of chis act. & any ſuch alle or offenders, or to any the heir or heirs of 
* any fuch offender or offenders, or for miſpriſion of ſuch trea- 
& ſon, ſhall be received and admitted to make his and their 
& full defence by counſel learned in the law: And in caſe any 
«© perſon or perſons ſo accuſed or indicted ſhall deſire counſe), 
„the court, before whom ſuch perſon or _ ſhall _— 
| | © or ſome judge of that court, is authoriſed and required, im- 
— 15 — upon his or their requeſt, (c) to aſſign to ſuch per- 
don N.. Eifkine “ ſon or perſons, ſuch and ſo mon; counſel, not exceeding 
. de two, as the perſon or perſons ſhall defire, to whom ſuch 
aſſigned; but *©* Counſel ſhall have free acceſs at all ſeaſonable hours; any 


Buller juſtice * law cr uſage to the contrary notwithſtanding,” 
doubted whether | | 


this zpplication ought pot to be made by the priſoner himſelf at the bar, the words of the my 
being, “ upon bis or their requeſt 3** but the aitorney general conſenting the motion was allow 
Dovglas 59 1. 8 : ; : 


$f, 11. But it is provided, par, 3. „ That any perſon 
ei being indiQted of ſuch treaſon may be outlawed, C. ar 
« where by the law, after ſuch outlawry, he may 3 
<« and be tried, he ſhall upon ſuch trial have the benefit of the 
« ſaid act 

$:4 12. And it is further provided, par. 12 and 13. © * 
e nothing in the ſaid act ſhall extend, or be 3 wn 5 
<« tend to any impeachment or other proceedings in —_— 
„ whatſoever. And alſo that it ſhall not any ways — dings 

a gion . r 

& any indictment of high treaſon, nor to 1. F bereipon 


Oh. 9. or COPY or THe INDICTMENT, 


« thereupon, for counterfeiting his maj eſty's coin, his great 
« or privy ſeal, his ſign manual, or privy ſignet.“ * | 

+ But now by 20 Geo. 2. c. 30. it is alſo enaQed, d That 
« all and every perſon and perſons whatſoever who ſhall be im- 
« peached by the commons of Great Britain of any high treaſon, 
hereby any corruption of blood may or ſhall be made to 
« any ſuch offender or offenders, or to any the heir or heirs of 
« any ſuch (fender or offenders, or for miſpriſion of ſuch trea+ 
« ſon, ſhall be received and admitted to make his or their full 
« Jefence by counſel learned in the law, not exceeding two 
« counſel, who ſhall be aſſigned for that purpoſe, on the appli- 
« cation of the party or parties impeached at any time after the 
« articles of impeachment ſhall be exhibited by the commons.“ 


$:2.13- As to the ſecond particular, viz. Where a pri- (41 1 Lev. 686 
ſoner may have a copy of the indictment againſt him: It is ſaid, Moor 666. 
4) That by the common law it is always denied in caſes of 288 
treaſon or felony, Vet if a priſoner take a legal exception to 763. 3 
an indid ment, it is ſaid, (e) That the court will grant him a 3 St. Tr, 861, 
copy of ſo much as concerns his exception. Alſo if he have — 152 864. 
ſuch matter to plead which cannot well be put into form without 1 814. 85. : 
knowledge of the charge againſt him as laid in the indictment, 2 Hale 236, 

33 auirefatts acquit, Qc. it is () ſaid, That the court will give 2 
him the heads of the indictment, to enable him to have his plea /) S. Tr. 


ſo drawn as to ſuit the charge againſt him, 71¹. 


Hell. 14. But it is enacted by 7 Will. 3. © That every 
per ſon and perſons indicted for high treaſon, except for coun- . 
« terfeiting the coin, cr the great or privy ſeal, or ſign manual or (% This mat 
privy ſignet, ſhall have a true copy of the whole indictment, de intended five 
« but not the names of the witneſſes, five days at the leaſt before das before ar- 
« trial, (9) to adviſe with counſel thereupon, to plead and 2 
make their defence, his or their attorney or agent, requiring er pleads inſtan- 
the ſame, and paying the officer his reaſonable fecs tor writing der »pon the ar- 
« thereof, not exceeding five ſhillings for the copy of every — 

6 ſueh indictment.“ ; 


Se, 15, What exceptions may be taken to ſuch inditment, (5) Set, 145 to 
and when, hath been ſhewn, chapter the twenty-fifth, (5) — 


t 8.16, It is alſo enaQed by 7 Anne, c. 21. ſ. 11. That 

6 from and after the deceaſe of the pretender, when any perſon 

: is Indicted for high treaſon, or miſprifion of treaſon, a liſt 

p of the witneſſes that ſhall be produced on the trial for proving 

- the ſaid indictment, and of the Jurys mentioning the names, 

: profeſſion and place of abode of the ſaid witneſſes and jurors, 

; (i) hall be alſo given at the ſame time that the copy of the in- (i) The cafe of 

5 cctment is delivered to the party indicted; and that copies of lordGeorgeGor- 
al indictments for the offences aforeſaid, with ſuch lifts, ſhall be 8228 

004 delivered 


the firſt which cc delivered to the party indiQed ten days before the tr 
= e 20 in preſence of two or more credible witneſſes,” n 


took effect. The 1 ; 
#ttorney general» as the only method of complying with the directions of the act, moved the King's | 
Bench for a rule upon the ſheriff, to deliver to the proſecutor a lift of the jurymen be intended to retry 
upon the panel, in order that the proſecutor might be enabled to deliver ſuch liſt to the priſoner, Aud 


# 


the rule was drawn up accordingly, For the terms of which, vide Douglas 591.ĩ 


+ $22. 17. But it is enated by 6 Geo. 3. c. 53. * That to. 

& thing contained in the above Jaſt recited act ſhall any way 

« extend to any indictment of high treaſon for counterfeiting 

e his majeſty's coin, the great ſeal or privy ſeal, his ſign mz. 

& nual or privy ſignet, or to any indictment of high treaſon or 

t to any proceedings thereupon againſt any offender or offender 

ce who by any act or acts now in force is and are to be indifted, 

: <« arraigned, tried, and convicted by ſuch like evidence, and 
(758 * in ſuch manner as is uſed and allowed againſt offenders io 


& counterfeiting his majeſty's coin,” 


CHAPTER THE FORTIETH. 


OF THE JURY. 


* 5. to a trial by the country in capital caſes, having ſhewn, (9) 
* T hat by virtue of a ſpecial commiſſion, juſtices of ozerand terminer 

4b) Chap. 23. may fit in one county, for the trial of a fact in another by the 
SeQt. 92, 93. proper jurors. And having alſo ſhewn, (b) what is a proper 
place from whence a viſne may come, I ſhall in this place only 
Conſider, From what county the jury is to be returned, —By 
virtue of what proceſs.— Before what court: And, How the) 


by 


may be challenged, 


Fs the better underſtanding what more particularly relates 


As to the firſt of theſe particulars, viz. From what county 
the jury is to be return:d ; I ſhall endeavour to ſbew.—Fiom 
what county they are to be returned for the trial of the general 
iſſue.—And— From what county for the trial of a foreign plea 


e) S. p. C. 1x4, Set, 1. As to the firſt point, viz. From what county 2% 
Dyer 238. 286. js to be returned for the trial of the general iſſue, I take! : 
— — 19% de (e) agreed, That (4) regularly by the common law they 

26 Affre x2, be returned in all caſes, for the trial of the general iſſue from 


fvp. e. 5. l. 19. the ſame county wherein the ſact was committed, And '* 
4 


(alt, 


(a) inf, ſ. 5. 


OF THE JURY, 


$59 


appeal of death, where the wound was given (2) B. 1. e. 31. 
ihe party died in another, the jury (e) ought : 13. ſup. c. 43. 
from each county before the ſtatute of 2 and 3 4 00 
fince which the whole may be tried either upon (7) Sep. e. ps, 


Cb. 40. 


faid, That in an 
in one county, and 
t be returned 
"dw. 6. c. 24+ 
1 0 indictment or appeal, 
ns. 
* 2. But it is enacted by 33 Hen. 8. c. 23, * That if 
« any perſon being examined by the king 8 council, or three of 
« them, upon any manner of treaſons, miſpriſions of treaſons, or 
« murders, do confeſs any ſuch offences, or that the ſaid 
« council, or three of them, upon ſuch examination, ſhall think 
« any perſon ſo examined, to be vehemenily ſuſpected of any 
« treaſon, miſprifions of treaſuns, or murder, hat then in every 
« ſuch caſe by the king's commandment, his majeſty's commiſ- 
« ſion of cyer and terminer under the great ſeal, ſhall be made 
by the chancellor of England to ſuch perſons and into ſuch 
« vills and places as ſhall be named and appointed by the king, 
« for the ſpeedy trial, conviction or delivery of ſuch offenders ; 
« which commiſſioners ſhall have power to enquire, hear and 
determine all ſuch treaſons. miſpriſions of treaſons, and mur- 
« ders, within the places limited by their commiſſi n, by ſuch 
« good and lawful perſons as ſhall be returned before them by 
« the ſheriff, or his miniſter, or any other having power to 
« return writs and procefs for that purpoſe, in whatſoever other 
« ſhire or place within the king's dominions, or without, ſuch 
« offences were done or committed, and that in ſuch caſes, no 
« challenge for the ſhire or hundred ſhall be allowed.“ 
beet. 3. It hath been (g) adjudged, I hat this ſtatute, as far 
33 it relates to treaſon done within the realm, is repealed by 1 
ind 2 Ph. and Mary, c. 10. which enadts, That all trials 
for xrealon ſhall be according to the common law.” But as 
to (%) murder and (i) miſpriſion of treaſon, it ſtill ſeems to (5) 1 And. 194. 
tontiaue in force. And as to high (c) treaſon done without the (i) 3 
realm, it doth not ſeem material whether it be in force or not, B. Cor. 220. 
decauſe that is fully provided for by 35 Hen. 8. c. 2. as hath 3 luft. 24 
dern more fully ſhewn ch. 25. ſect. 49, 50, 51, 52, 53. Wen 
Hel. 4. It hath been (/) adjudged, That the word murder (/) 1 And, 194. 
in this ſtatute ſhall have the ſame ſtrict conſtruction as in the 
{n) ftatutes which take away the benefit of clergy from murder, 
and conſequently ſhall not extend to ane examined before the 
counci] as acceflary only, and nat as principal; for murder is 
one offence, and the being acceſſary to it js another. 
| $4.5, Having ſhewn already, that he who ſteals (u) goods 
in one County, and. carries them into another, or does a fact in 
one county which proves a (o) nuiſance to another, may be in- 
Gifted or appealed in either; from whence it follows, That 
be may be alſo tried in either: Having alſo (p) ſhewn, That he = 
no marries two wives, the firſt in a foreign country, and the 2 Yo WR 
„ oy Po ſecond Sup. c. 25. ſect. 
39, 


. 35. 


in the county wherein the death 2 Hale 263. 


201 Ant. 


(m7) Sup. c. 33. 
ſ. 26. Bk. 1. e. 
31. f. 11. 


(n) Bk. 3. e. 31. 
ſ. 9. ſup; c. 2 3. f. 
47. 6. 6. f. 38. 
(9) Sop. Co 25. 
* 37+ . 
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OF THE JURY. N.. 


| 2 * 1. e. 42. ſecond in England, may be indicted and tried in England; ang 


Sup. * 25. ſ. 40 


(7 Bk. 1. e. 31. 
ſ. 14. 
Sup. Ce 25. ſ. 41, 


42. 

(+) Sup. c. 25.1, 
43- 44 45» 

9 Sup. c. 25. 
48 to 54 

cu) Bk. 1. e. 


37. ſ. 12, 13, 
3 15 
82 e. 25. f. 43 
to 48. 
12 Sup. c. 29 
49. 
92 +» . 25. 
a 54. d C· 29. 
i. 50, 51, &e. 


(#) Keilway 
175. 


a Dyer 296. 


b) Inſt. 27. 
5 p. C. 1 * 
Keilway 175. 
Dyer 296. 
2686. 
. Tr 8. 
K.. 14. 1.5. 
(e) Keilway 175. 
Dyer 286, 296. 


d) 3 Toft. 2% 
P. C 154+ 
Sum. 255. 


. 255 
Vide Dyer 296. 


. 


that he who takes a woman by force out of one count and 
carries her into another and there marries her, (4) — be 
indicted and tried in the ſecond county : and that felonies in (r) 
Wales may by force of 26 Hen. 8. c. 6. be indicted and tried in 
the next adjoining Engliſh county: And that treaſons upon the 
ſeas, (s) or in any foreign (t) country, and felonies (v) and Pi 
racies upon the ſea, may be indicted and tried in any county in 
England; and that an (æ) acceſſary in one county to a murder 
in another, may be appealed and tried in the county wherein 
the ſtroke was given; and that an acceſſary to murder, or an 
other felony in one county, may be indicted (y) and tried in 
the county wherein he was acceſſary; I ſhall refer to the places 


Cited in the margin for the farther conſideration of theſe mat. 


ters, * 


Sect. 6. As to the ſecond point, viz, From what county 


the jury is to be returned for the trial of a foreign plea, that is, 


the plea of iſſuable matter alledged in a different county from 
that wherein the party is indited or appealed ; as where a man 
indicted in the county of A. (z) pleads, That he was taken out 
of a ſanctuary in the county of B. Or where one appealed by 
a woman fur the death of her huſband in one county, (a) pleads, 
That ſince the death of her huſband ſhe hath married J. S. in 
another county; it is (b) agreed, That by the common law 
ſuch pleas can only be tried by juries returned from the countics 
wherein they are alledged: And therefore if iſſue be joined on 
ſuch matters before a court which has no juriſdiction out of the 
county wherein it fits, there ſeems to be (c) no remedy by the 
common law, but to remove the proceedings by certistari into 
the King's Bench, which having a juriſdiction throughout the 
whole kingdom, will award proper proceſs for the trial. 


Set. 7. But for the more ſpeedy trials of murders and ſelo- 


nies, it is enacted by 23 Hen. 8. c. 14. ſ. 5. That all man- 
4s ner of foreign pleas triable by the country, upon an indict 
« ment for any petit treaſon, murder, or felony, ſhall be forth- 
« with tried before the ſame juſtices afore whom the party 
« ſhal} be arraigned, and by the jurors of the ſame county 
«© that ſhall try the petit treaſon, murder, or felony, whereof be 
« ſhall be ſo arraigned, without any further reſpite or delay, 
* in whatſoever county or counties, place or places of 

& realm, the matter of che pleas be ſuppoſed or alledged.” 


Sed. 8. But this ſtatute extending neither to indictments of 


high treaſon, nor to appeals, it (4) is ſaid, that a foreign iſſue 
therein muſt ſtill be tried by the jury of the county wherein t 
alledged, | 


CHAPTER 


— on — - — - — ming — PFY 


— — 


es as 
”, ay 
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(hb, 4. OF PROCESS acaixsT JURORS, 


CHAPTER THE FORTY-FIRST, 
or PROCESS AGAINST JURORS. 


OR the better underſtanding the nature of proceſs againſt 

jurors in criminal caſes, I ſhall endeavour to ſhew, Firſt, 
Where a panel may be returned without any precept by a bare 
ward, Secondly, In what manner the proceſs is to be return- 
tble, Thirdly, Where a venire may be joint or ſeveral, 
Fourthly, Where proceſs may be awarded by proviſo. Fifthly, 
lu what caſes, and in what manner a tales is gtantable. Sixthly, 
Where it is neceſſary to return a panel into court, before an 
inqueſt can be taken upon it, and where the priſoner may have 
a copy of it, | 


$:4,1. As to the firſt point, viz. Where a panel may 
be returned without any precept by a bare award. It is (a) (e] F. Inq. 35. 
Need, that juſtices of (5) gaol-delivery may have a panel fo f fag. 4 


turned by the ſheriff without any precept or writ; and the rn, 


(c) reaſon given for it is, That before their coming, they al- 2 Hale 381,264, 

nzys make a general (d) precept to the ſheriff on parchment &. 275 

under their ſeals, ** to bring before them at the day of their — A 

* ſeſſions twenty four out of every hundred, &c.” © to do (5) Yet 'tis laid 

* thoſe things which ſhall be enjoined them on the part of the — — —_ | 

„king, &c.” And therefore it is ſaid that they need not r 

make any other precept for the return of a juty, for the trial commiſſion, 

ef any iſſue joined before them, But that their bare (e) award 8 95 

that the jury ſhall come is ſufficient, becauſe there are enow Crompton Jar. 

for that purpoſe ſuppoſed to be preſent in court, whom the 228: 

ſheriff may return immediately whenever the court ſhall re- Obe — . 

qure their ſervice, Alſo it is faid, (f) that a jury may be ſo 138. pies 

turned before juſtices of peace at their ſeſſions, becauſe 41" fl. 158. 

the (g) precept for the ſummons of the ſeſſions hath a clauſe 2 _ 61 

lo the ſame effect for the ſummons of twenty-four out of every (40 Vide Raſt, 

bundred, Sc. Yet I much queſtion whether this matter doth 384, 3858. 

nt rather depend on (5) practice, and the conſtant courſe of 8 

Mecedents, than on any argument from the reaſon of the thing, of foch an a- 

0 the (i) precept to the ſheriff from juſtices of oyer and _— —_— 
wr, in order for the holding of their ſeſſions, hath in effect 4 St. Tr, 182. 


44780. lag. 368. 
W. tl egg Juft, b. 4. c. . and Crompton 232. (b) 4 Iuſt. 4 a Hale 9 


256. 


the 
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the very ſame clauſe for the bringing of twenty. four 

them, out of each hundred, at the day of their ſeſlions, E 

(4) $:m. x62, And yet it ſeems (+) agreed, that they cannot have a ju ws; 

: A 5 turned for the trial of any iſſue joined . them, by n of 

> Inſt, 568, 2 bare award, but ought to make a particular precept to the 
5 ſheriff for that purpoſe under their ſeals. 

(0) S. P. o. 14. Sect, 2. It ſeems (1) agreed, That by the courſe of the K 


ing! 
()&.P.C.15 : COT : 
Vide ay Bl. 6, Bench no jury can be returned into it from a foreign county, 


Sop. c. 27. . 16. Without proper proceſs, under the (ni) ſeal of the chief juſtice 
. Sc. But (n) gare if it may not be returned for the trialgf u 
+ GY indictment, &c. in the ſame county wherein it ſits, by a hay 


precepium eft, Se. | 


Sect. 3. As to the ſecond point, viz. In what manner 
10 3 49 proceſs Siioſ jurors is to be returnable, —[t ſeems — 
9 2 R. Abr. may be returnable immediately into the court of King's Bench 
| — a for the trial of an indictment in the fame county wherein it ia, 
Sup. c. 3. l. 12. Whether for a crime committed in ſuch county, or for 20% 
and c. 27. .. 16. treaſon, Sc. beyond the ſea, But that for the trial of indig. 
2 2 ments, removed thither by certiorari from other counties, iben 
. (p) ought to be fifteen days between the 10% e and retura d 

| every proceſs. | 

(9) Keilway ect. 4. Alſo it is () agreed, That juſtices in yre, orc 
. 256, gaol-delivery, may order a jury to be returned immediately for 
the trial of a priſoner arraigned before them. Alſo it is cen 
's. (r) holden by Sir Edward Coke, and hath been often () a 
judged, That juſtices of oyer and terminer, for the trial of an 
822 8 iſſue joined before them, might award a wvenire returnable the 
4 Inſt, 165. ſame day on which the party is arraigned. Alſo it is holdet 
(s) C. car. 340. by Sir (t) Edward Coke, and hath been (2) adjudged, Thi 
_ 6. Juſtices of the peace may do the like; but there are very (. 
Som. 161. ſtrong authorities to the contrary, unleſs the crime amount{y 


2 * felony, or the party (z) conſent to be tried immediately, 
mitte 

2 Keble 212. 292. 18. 2 Keble 463%. 1 Siderfin 4.1 R. Abr. 2 Car. 340. 85 
Keilway 159. Tr. per pais 26. _ Abr. 625. Sem. 266. (1) 2 Lad. 568. 4 Ing. 164, (e 
Jac. 404. And in this book it is ſaid that common experience is ſo, (xj F. Corone 44. = 
759. 1 Jones 379. 8. P. C. 186. 1 Keble 433. Tr, per pois 25, 26. 2 Keble 1. 
152. 1 digetfin 99. 335. C. Car. 438. 448. 2 R. Abr. 62 5. Sum. 256. (y) 1 96 555 | 
Crompton 150. U al chat the ſeſſions for the peace may award proceſs for ihe trial of an 100 n 
of felony the next day after it is traverſed, _ if the party's being in go] make no cine 
C. Car, 340, 2 R. Abr. 96. 1 Sid. 335. (q) 1 Keble 433. 1 Sidertin gg+ 334+ 


bi, 2, 


Sec. 5. Quære how far the law is altered as to theſe poi 
by 4 and 5 Will. and Mary, c. 24. and 7 and 8 Will. 3.6. j 
which by requiring that jurors ſhall be ſummoned ſix days 

1.) Sop. feft.z, fore they are to appear, ſeem to make it neceſſary _ 

(6) 4 St. Tr. 99, (a) venire or particular precept is required for the retu! 

* jury, (6) that there be ſix days between its teſle and tetuln. 


(c 1 Sid. 44%, Seed. 6. It hach been (c) adjudged, That 2 venire bei 


Keb. 284. juſtice: of cer and terminer returnable at a day certain Þ 
292. 718. 854. ä * 


= = =— = 
: — — res ws > ee et - -. 2 — — — - 1 
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the ſeſſions appear to have been (d) adjourned to And in thee 
PR ; — che, wite it ſhall not be intended that books ſoch er- 


* 0 A - . fai 
(cir commiſſion continued till ſuch day; and if it did not, their —— CEE 
arhority to try the iſſue was determined. But it is admitted next abe 


aſſizes, happening to 
hat ſuch venire may be made returnable at the next bappegin 
22 tried by virtue of 2 1 Ed w. 6. C. 7. i the ſame 


(d) Jup. e. 5. 
6A, 1.14. (e) 1 Sid. 348. 2 Keble 284. 718, 954. C. Car, 340. (/) Vide c. 3. ſec. 13, 
Salkeld 51. pl. 14. Ld. Raym. 1061. 


94. 7. It hath been (g) adjudged, That the award of a 


; f (2) 29 Ed, 3. 
mite returnable at a certain day before juſtices of oyer, &c. 30, 31. 4 
reed got expreſsly mention before what juſtices it ſhall be re- 17 Pyer f. 
turnable; for it _ = be _ that it ought to be be- z, taken noties 

ich awards it. of, and it is" 
tore the ſame court whic 2 
tbe vente itſelf needs not ſhew before what juſtice it is returnable ; but this ſeems not to be war- 
nated by the book at large, Vide 2 Keble 855, 


$2.8. As to the third point, viz. Where a venire may be 7 450m. 256, 
joint or ſeveral : It ſeems agreed, that where ſeveral perſons 2 Hale 263. 


re arraigned upon the ſame (h) indictment or (i) appeal, and (i) 4 Seate Tr, 
ſrerally plead not guilty, it is in the (4) election of the pro- Sm 256. 

JP * f . mmary 25 
ſecutor, &c, either to take out () joint venires againſt them all, S. P. C. 155. 
or (m) ſeveral againſt each of them. But in an appeal, if one 58 
plead not guilty, and the other plead a releaſe made at A. it 541. 


aa 
ſeems (n) that there muſt be ſeveral venires, — * 
endants in appeal by ſeveral venires, 8. P. C. 155, It is ſaid, that where there are three de 

the plaiatiff may join two of them in one venire, and take out another againſt the third. (+) See 
the books above cited, and 1 Jon. 425. and F. quare impedit. 199. 21 H. 6.22, (I) See the book 
ove cited, Alſo the fame is adjudged 1 Jon. 425, where one appellee was charged with do- 
lag the fact proditerie, the others felonicd. See F. quare impedit 199. Viſne 11. 14. Keilway 


10h, (nm) yer 120. 131, C, liz. 5 Is (* o E. 1. B. Viſne 2 „ Vide 11 H. 7. . B. 
Diſc, de Pro. 62. F. Execut, 114. Nik prius 15 8. , | . | ; 


dea. 9. It ſeems generally (o) agreed, That where the ſame | 
jury is returned on ſuch a joint „. againſt ſeveral defend- G, C: > 


Summa 
ants, if a juror be challenged by any one defendant, and the 2 Hale 263, 


challenge allowed, and the juror thereupon (p) drawn, he is by 9 Ed. 4. 27. 


neceſſary conſequence drawn as to all the other defendants alſo, in 66. 


becauſe there being but one panel, the ſame perſon cannot at Dyer 246 
the ſame time be taken from it, and yet continue in it, But Plowdeo 100, 


where one jury is jointly returned for the trial of ſeveral de- r 
ſendants before juſtices of gaol - delivery, it is (q) certain that Co. Lit. 130. 


dre 9 

e 16. 50 Ed. 3. 1. F. Protection 21, 126. 3 H. 4. 5. Crompton 113. But 

un 11 made a quarre Dyer 152, And denied in the ſame caſe in Daliſon 25, (e) But if no 

mnt de given that the juror who is challenged by one ſhall be drawn, but only that he ſhall 

- = = a 9 it ſaid, that he may try thoſe = do _ actually challenge bim. 
Cos. oe Kel 0 2 | 2 Plowden 100. 

. 4.27. Crompton 159 R ä 


they 


os 


(r) Plowd, 100. 


2 Hale 264,264. 


() $ Co. 66. 
S. P. C. 155 · 
27 H. 6. 4. 

F. Pro. 94. 

8. P. C. 155. 
B. Veni. faci. 
32. 

9 Ed. 4. 27. 
F. Cball. 56. 


they may aftetwards ſever the panel, if they 
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for the prevention of this inconvenience, But Fenn 
(r) that this can be done in any other caſe. And it ſeems 
agreed, T hat after an appellant hath taken out a joint venire 
againſt all the appellees, he cannot (5) afterwards take 
ſeveral ones, though the firſt be never returned; and the wy 
ſon ſeems to be becauſe it would amount to a i) diſcontiny. 
ance. 


Vide F. Inqueſt 59. Executors 114, (t) Sup. ch. 27. ſect. 96. 


(2) 8 H. 6. 6. 
F. Proceſs 79. 
Vide 2 R. Ab. 
666, | 
Raſtal 625. 
(x) Sum, 257. 
. P, e. 115 
F. Proceſs 211. 
15 H. 7. 9. 
Keilway 176. 
(y) See the 
books cited to 
the other part 
of this ſection. 
33 H. 6. 13. 
(=) Dyer 215. 


C. Car. 484. 


| Vide Dyer 284. 


19- 
2 R. Abc 666. 
2 Jones 
Keilwa 6. 


E H. 6. 6. 
. Pro. 79. 
B. Niſi prius 


13. 
6 *9 15 H. 7. 9. 


14 H. 7. 7. 

F. Proteſt 211. 
Dyer 318. 
Summary 257. 
C. Car. 484. 

2 R. Abr. 666. 
B. Octo Tales 8. 
S. P. E. 71. 


155. 
Dyer 284. 193 
Con. F. Proceſs 
68. 

Þyer 216. 217. 
2 Jones 34. 

(-/ Dyer 215. 


70. Niſi privs 


40. 
6 Modern 246. 


40. (e) 2 Levinz 5, 6. 2 Staund. 336. (f) 6 Modern 246, 
K. Ab. 666. F. Niſi privs 3. 
B. Oclo Tales 17. 


$:#. 10. As to the fourth point, viz. Where proceſs 
be taken out by the defendant in criminal caſes by preis (1, c 
with a (« } clauſe that if two writs come to the ſherif he (hal 


execute one of them only): I take it to be agreed (x), That 


it may be ſo awarded in any appeal, whether capital or not 
capital, in the ſame manner as in other actions after the ap. 
pellant hath made default in (y) relation to the very (ane 
kind of proceſs, And therefore if the appellait, after iſe 
joined, either neglect to take out any (z) venire the ſame 
term, &c, or takes one out but doth not (a) get it returned, it 
ſeems that the defendant may take one out by proviſo, &c, 
And in like manner if the appellant make the like default in 
ſuing out an habeas corpora, or other ſubſequent proceſs, the 
defendant may ſue out the like proceſs by proviſo. But where 
the defendant hath ſued out any proceſs by proviſo, there are 
(6) authorities that the plaintiff is to ſue out the proper ſub- 
ſequent proceſs upon it in the ſame manner as if he had ſued 
out the firſt; and that it is irregular for a defendant to take 
out any ſuch ſubſequent proceſs till the plaintiff has made a (c 
default in reſpe& of the ſame kind of proceſs, except only in 
ſuch actions wherein the defendant is an actor as well as the 
plaintiff; as in (d) replevin, or (e) error, or (/) quare impecit 
againſt the patron only, or (g) prohibition, &c. in which 
actions the defendant may either take out proceſs by prove, 
without any default in the plaintiff, or (h) may, if he think fi, 
take it out in the ſame manner as the plaintiff, without any 
clauſe of proviſo, But it ſeems agreed, That neither in actions 
wherein the king is ſole (i) party, nor in (#) indictments, there 
can be any proceſs taken out by proviſo, becauſe no laches 1 
imputable to the king. Alſo it hath been (/) queſtioned, whe- 
ther there can be any ſuch proceſs in informations gui tan, be- 
cauſe the king is in ſome ſort a party. 

if Bro, Niß pra 
rr 


1 . . 6. 
(% 2 Levioz 5, 6. 16 H. 7, 14. Bro. Nifi privs 40. 2! H. 
170 2 Leonard 110. () 6 Modern 246, 247: * 


(4) Dyer 193. 21 H. 6. 22. 16 H. 7. 14. F. 


2 Saunders 336. 


Keble 195. Con, 1 Sid, 316. (7) 2 Leonard 110, Vide 7 & 8 Will, 3. e. 3% 


2 Sel, 
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uw 


'11, As to the fifth point, 725 In what ciſes, and in 
. a tales is grantable; I ſhall obſerve the following 


particulars. 
Firſt, That if a full jury appear not in an appeal, whether (e) S. P. e. 


reaſon of the (m) death of ſome of the perſons returned, 755: 
? for any other cauſe, or if ſo many be (n) challenged and n 


daun that there do not remain enow to make a jury; or if 20 Ed. 3. 11. 


frer the jury is charged, one (o) or more of them die, the ap- (% I StateTrials 
lan ( 5 may pray a tales, in the ſame manner as a plaintiff in — nny 


"ther actions. And fo alſo may the appellee, if the appellant above cited. 


nezle&t to pray one the ſame (4) term, &c. But it ſeems that a (e} 8. P. C. 
efendant cannot regularly pray it till there has been a default fg ä 


i aintiff. 10 Coke 10 
has p | Que. 2 Roll | 
0. 671. (e) Summary 257. 8. P. C. 155. 14 H. 7. 7. (4g) C. Car. 484. 14 H. 7. 7. 10 
Coke 104. See the books cited to the precedent ſection, under the letter (a). Vet it is ſaid in Dyer 
$39, That if a full jury doth not appear, and the plaintiff pray a difliringas without praying any 
lun, the court ought to grant it at the prayer of the defendant, Vide 2 R, Ab. 671, 


de. 12. Secondly, That in capital caſes, a tales may be (r) 14 H. 7. 7. 
granted for a larger number than the firſt proceſs, as for (r — 
fxty or forty, or any other even (s) number that the court S. P. C. 153. 
thinks proper, in order to prevent the delay, which may be oc- * 415. 
ciloned by the defendant's peremptory challenges. And in 6.8. = EE 
his reſpect the law in reſpect of a tales in capital caſes is dif- Keilway 176, 
ferent from what it is in any other caſe; it being an allowed _— 
rule, that in all (:) other caſes the tales mult be for a leſs num- x5 Ed, * 
ber than the firſt proceſs. 16 Edw, 4, f. 


a N 10 C 
J 16 Coke 105, Finch of law 414. But a tales de circumſtantibus may be gag — 


zunbet, 10 Coke 106. (1) 14 H. 7. 7. Finch 414. 10 Coke 104. 105. 2 R. Ab. 6 
6.13, 'B, Octo Tales 11. 16, F. Inqueſt 20. 40, 18 Ed. 4. 6, 5 7% 37H, 


bd. 13. Thirdly, That every ſubſequent tales, in capital () Finch 414, 
a well as in all (/] other caſes, muſt be for a (x) leſs number 33 
than the former, except the former were quaſhed, in which — "I 


(1) caſe the next may be for the ſame number, B. Attaint 7. 


| 10 Cok . 

„er 10, 14 H. 7. 2. (x) S. P. C. 155. Summary 257. 2 Hale 266, N 
1 Cake 165, F. Inqueſt 40. It 18 ſaid that there may 12 tales; but this is contrary to all the 
Wer books (3) 8. A 2 155 Summary 257» F. Challenge 36. 20 H. 6. 38. 4 


dal. 14, Fourthly, That the quaſhing the array of the (z)F. loqueſt 

principal panel doth (z) not quaſh that of the tales, but the in- 30. 

quelt ſhall be taken of thoſe returned on the tales if there be 

now, and if not, others ſhall be added to them by a new tals, 10 Coke 104, 

— it ſcems (a) agreed, H hat if all the perſons returned on a 95: 

wheat corpora, be chailenged and drawn, there ſhall not be a * wma 

als awarded, but a new venire facias; for the word tales plain» Finch 414. 

teſers to lone others, io hem the perſons returned are to be (0,34 Kl. 6. 20. 
Allo it Rems agreed, (5) That if the firſt habeas cerpra be 0. 


be quaſhed, the habeas torpa 


502. 

27 H. 6. 10. 

B. N ſi prius Is 
B. OR: Tales 1. 
34 H. 6. 21. , 
2 R. Abr. 677. 


(e) 1 R. Abr. 


708. 
27 H. 6. 10. 
Niſi prins 1. 
Octo Tales t. 
(z) 27 H. 6. 10. 


B. Nifiprivs 1. 


Octo Tales 1. 


(e) Cro. Jae, 
67 . 


(i) 35 H. 8. 6. 
1. 7. made per- 
petval by 2 & 3 
Ed. 6. 32. 

M. 7. 

5 Elis. C. 25. 

14 Eliz. c. 9. 

. 32. 

3 Geo, 2. c. 24. 
Vide alſo 2 Seſſ. 
Caf. 333+ 

21 Viner 313. 

3 Bac, Ab. 248. 
365, (m) See 


(a) 4 Stat. Tr. 
179 to 182, 
(o) 4 St, Tr, 
179 to 182. 
Yet there is an 
inſtance in 
Keilw. 176. 
of the tales 
awarded in an 


appeal before ſuch juſtices, And the like was done Plowden 100. upon an inditrentef mm 
Vide a Hale 266, 8. P. C. 155 · Keilw. 176. Plowdea 100. Jenk. 140. 727 4 t. 1. * > 


- 
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era with a tales Eanndt but be quaſhed 
with it, and the party muſt go on in the ſame manner a8 if the 
venire had been only returned, and nothing done upon it; for 
where a procels is quaſhed, all that follows it and depends pin 
it, ſeems of courſe to fall with it. 
Seat. 15, Fifthly, That it ſeems the ſtronger opinion, That 
a tales is not grantable upon the return of a venire, but only 
(4) upon the return of a habeas corpora or diſtringai, becauſe 
it appears not before ſuch return but that a full jury may 
appear. 
Cont, B. Odo Tales 10, 15 H. 7. 9. 


$4. 160. Sixthly, That the (e) difiringas or (/) holen 
corpora, with a command to add ſo many more to thoſe ſun- 
moned on the venire, is the firſt proceſs againſt the tali; but 
it is (g) ſaid not to be grantable with a niſt prius, without her. 
ing been firſt returned into the court, | 
1 H. 5. 11. 8. P. C. 157. 


Sect. 17. Seventhly, That (5) if a juror be withdrawn after 
a trial is commenced whereon a. tales de circumſtantibu wa 
awarded, and afterwards 4 new habeas corpora be taken out 
with a tales, it ſhall appoint ſuch tales to be added to the juror 
returned on the firſt venire, and alſo to thoſe returned on the 
tales de circumſtantibus ; becauſe the court above will take ju- 
dicial notice of what is done at mſi prius being entered on 
record, | 

Sect. 18. Eighthly, That the (i) ſtatutes which authociſe 
juſtices of ni/i prius to award a tales de circumſtantibus, extend 
(4) as well as to all capital caſes, whether of treaſon or felony, 
as to others. But it ſeems, That ſuch a tales cannot be prayed 
for the king upon an indictment, or criminal information, with: 
out a (J) warrant from the attorney general, or an exprels (u) 
aſſignment from the court before which the inqueſt is taken, 
But for the fuller underſtanding of theſe matters, not being b 


proper for this treatiſe, I ſhall refer to the ſtatutes in dde 
margin, 


(k) Raym. 367. 1 Levioz 223. 1 Keble 490. (0 1 Levinz. 223. 4 Cone if 
the Statute of 14 Elis. c. 9. 


$:2. 19. Ninthly, That it hath been (2) queſtioned whe 
ther any tales be grantable by juſtices of oyer and termine”; 
and it hath been (o) holden, That it is not grantable by -_- 
of gaol-delivery : And therefore if a trial before ſuch 1 
put off for want of a ſufficient number of jurors, it leems 
uſual practice for the court not to order a tales, but 10 


* 


cu. 41. or PROCESS AGAINST IJURORS. 577 


Jarger panel, whereon the former jurors ſhall be returned in (7) Yelver. 23. 
the ſame order as before, and called to be ſworn as they ſtand, It was agreed 

without any more regard to thoſe who were ſworn before than an oy 
do the others, Which is the method likewiſe to be obſerved circuits, that if 


in the like caſe, (2) as to the ſwearing of a jury returned with — . — 


a tales, challenged, 


there may be 12 taleſmen ſworn, who may try the cauſe, Sel, caſ. evid, 120, 3 Bac. Ab. 249. 


©, 20. As to the ſixth point, viz. Where it is neceſſary 
to return a panel into court, before an inqueſt can be taken 
upon it, and where the priſoner may demand a copy of it.—It 
is recited by 42 Edw. 3. c. 11. That divers miſchiefs had 
happened, becauſe that the panels of inqueſts which had been 
taken before juſtices by writ of ſcire facias, and other writs, 
had not been returned before the ſeſſions of the juſtices at the 
»ſ prius, and otherwiſe, ſo that the parties could not have 
knowledge of the names of the perſons which ſhould paſs in the 
inqueſt, whereby divers of the people had been diſherited and 
oppreſſed,” and thereupon it is ordained “ that no inqueſt (r) -) Note, that 
« but aſſizes and deliverances of gaols, be taken by writ of 6H. — yg 
« niſi prius, nor in any other manner, at the ſuit of great or 2 
« ſmall, before the names of all them that ſhall paſs in the in- z In. 175. 
« queſt be returned in the court.“ | 
delt. 21. It ſeems (5s) agreed, that this ſtatute extends as () 8. P. C. 156, 
well to writs of niſi prius in criminal caſes as in civil, and to 337. 


Su 
jurors returned upon a tales as well as to thoſe returned upon — 
a principal panel. ſtatute extends 
to juſtices of 


der and termigner, for it is ſaid to be the practice for trials before them for treaſon to be on the ves 
unt, and not to award any babeas corpora, 4 Stat. Trials 102+ 


Heat. 22. But it ſeems, (t) That in trials before the juſtices (*/ Stat. Tr. 
of paol=delivery the priſoner has no right to a copy of the anus 
panel before the time of his trial, except only in caſes within 867. 
the purview of 7 & 8 Will. 3. c. 3. which enacts, That 4 State Tr. 6. 
* every perſon indicted and tried for high treaſon, or miſpriſion 
* thereof (except it be for counterfeiting the coin, &c.), ſhall (s) ant uy 6. 
* have 2 copy of the panel of the jurors, who are to try him, = i gr” tw 
* duly returned by the ſheriff, and delivered unto him two ia this reſpeR. 
* days (u) at leaſt before he ſhall be tried.” 

bell. 23. It hath been (x) adjudged to be ſufficient, within (x) 4 Seat. Tre 
the intent of this act, to deliver to a priſoner a copy of a panel 7% 296 
urayed by the ſheriff before it is returned into court, if the very 
lame panel be afterwards returned. | 


Vor. II. CHAPTER 


578 Bt, 4, 


' CHAPTER THE FORTY-SECOND, 


BEFORE WHAT COURT THE JURY 1s To t 
RETURNED, 


N D now I am to confider before what court the procek 
A againſt jurors in criminal caſes is returnable. 


(a) 4 Inf. 15g, Sec. 1. There can be no (a) doubt but that, by the com- 

7 mon law, it is returnable only into the court wherein the 

proſecution was depending. 

(5) 21nf, 44. Seft. 2. But the ſtatute of (5) Weſtmin. 2. e. 30. having 
423, 424 ordained * that all pleas in either bench, which require only 
C, Car, 349 „ an eaſy examination, ſhall be determined in the country 
W e before the juſtices of aſſize, by virtue of the writ preſcribed 
See the books ( by that ſtatute, commonly called the. writ of niſi priv,” It 
W — and ſeems to have been univerſally agreed, (c) That an iſſue joined 
aa king's bench upon an (4) indictment or (e) appeal, 
0% B. corone whether for treaſon or (f) felony, or a crime of an inferior (g 
7/4 Coke 43. Nature, committed in a different county from that wherein the 
. 6. court ſits, may be tried in the proper county by writ of ni 


Dyer 46. 46. prius by virtue of the ſaid ſtatute. 


H, . 
Raſta) A — Sup. c. 7. ſect. 18. c. 23. ſect. 146. (/) B. Corone 231. 4 Iaſt. 160, Raymend 


ft — © ww 


Sect. 3. Yet inaſmuch as the king is not exprekly named 
in this ſtatute, and it is a general rule, That he ſhall not be 
2 Leonard 130. bound by a ſtatute which doth not expreſsly name him; it 
| 5. M. f. tar. ſeems to have been generally holden, That wherever the 
4 Comm. 344. king is a party it is irregular to grant a trial by i prius without 
B. Ni privs his (þ) ſpecial warrant, or the (i) aſſent of his attorney. But 
— do not find it denied, (+) but that regularly the court may 


) 2 Ing. 424. 
2 N. B. 82 grant it in an appeal in the ſame manner as in any other 


Crumpton Jur. action. 
211. 


6 Modern 246, 247. S. P C. 156. Summary 258. In Cro. Car. 348, 49. In an indictwent of 
barrarry, which — to require — — . the court refuſed to — a trial by Niß priv 
at the motion of the attorney general, till the king by his letters had fGignified his pleaſure, that 
it Moold be ſo tried, Vide 6 Mocern 123. {(k) But not where the j: ry is to be from two countic, 
Dyer 46, (/) See the books cited to the precedent ſection under letter e. 


(*) Chapter 7, $28, 4. Having ſhewn already (mn), that juſtices of 1 
ſect. 17, 18. and Prius have power by 14 Hen, 6. c. 1. to give judgment in 
Ch. a3. .. 146. jony and treaſon, and how far they have power to give di 
(n) Cheng. from mages in an appeal, and having alſo ſhewn (1) in what = 
ie, 7% 14. they may arraign an appellee at the ſuit of the king, 2 
nonſuit of the party, I ſhall refer to what is there ſaid c- 
ing th atters. 
cerning theſe matt CHAPTER 


(5) f. Niſi prius 
16 


th 


Ch. 4% 379 


CHAPTER THE FORTY-THIRD, 
OF CHALLENGES. 


ND now I am to ſhew in what manner the jurors re- 
A turned for the trial of a criminal may be challenged, 


I ſhall conſider this ſubject ſo far as it relates to all Perſons 
in general; and with regard to Aliens only. 


As to the learning of this kind, ſo far as it relates to all per- 
ſons in general. 


$2. 1, Having premiſed, That no challenge (a) can be () Hobart 315. 
taken, either to the array or to the polls, till a full jury have hy penn 


appeared; and that no juror can be (6) challenged either by the 00. Lit. 133. 


king or priſoner, without (c) conſent, after he hath been dr 


ſworn, whether on the ſame day, or (according to the greater a R. Abr. 659, 
number of (d) authorities) on a former, on the ſame trial, 659. 667. 


unleſs it be for ſome cauſe which happened (e) ſince he was 7 Chati, 6a. 


[wvrn, 5 14 H. 7. 6. 
; B. Chall. 73 

QH, g. 7. Ab. F. Chall. 92. B. Challenge 30. 14 H 7. 19. Ab. B. Chal, 75. 3 State Trials 379. 
Neither can a challenge be taken to the array after any of the jurors are (worn, Hob. 435. (c) C. 
Car. 191. 3 State Trials 379. (d) 22 Ed. 3. 8. 2R. Ab. 658, 659. 661. 12 H. 4. 10. 14H. 
1, 6, B. Challenge 50. 53. 130. F. Challenge 143. 28 Aﬀize 44, Yelverton 23, Vet adjudged, 
Tut a juror after he is worn may be petemptorily challenged another day, though not on the ſame 
vieren he is ſworn, 32 H. 6. 26. Ab. B. Challenge 193. 14 H. 7. 19. Ab. B. Challenge 78. 
S.P.C 188. 2 Rich. 3. 19. Ab. B. Challenge 194. (e) 22 Ed. 3. 8. Yelverton 23, 2 R. Ab, 
. B. Challenge 130. 28 Aſſize 44. Co, Litt, 158, 14 H. 7. 6. B. Challenge 50. 73. 75. 
. Challenge 64. 72. 143. 2 Hale 270, | 


[ ſhall endeavour to ſhew, How jurors may be challenged on 
tte part of the king. And, How on the part of the priſoner. 


And firſt, As to ſuch challenges on the part of the King. 
Ned. 2. It ſeems ( agreed, That by the common law the / Co. Lit. 156. 


lim might challenge peremptorily as many as he thought fit, of Tg 
ay jury returned to try any cauſe in which he was a party. "Al 


1 R. Ab. 645+ 
| ogg , 4 Comm, $47. 
nj But this is remedied by 33 Edw. 1. commonly called an ordi- Fr 
fe- ance for inqueſts, which is enaRed as followeth : . Of inqueſts 
- to be taken before any of the juſtices, and wherein our lord 
2 


bay king is party, howſoever it be: It is agreed and ordained 
* by the king and all his counſel, that from henceforth, not- 
Pp 2 « with» 
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(e) Moor 395 Hel. 3. It ſeems to be clearly ſettled ( 2) at this day, that this 
| „F. T. 102. 
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« withſtanding it be alledged by them that ſue forthe king, 
„that the jurors of thoſe inqueſts, or ſome of them, be not 
« indifferent for the king, yet ſuch inqueſts ſhall not remain 
« untaken for that cauſe; * if they that ſue for the k; 
«« will challenge any of thoſe jurors, they ſhall align of their 
s challenge a cauſe certain, and the truth of the ſame <4. 
enge ſhall be enquired of according to the cuſtom of the 


« court.” 


O ſtatute being general, extends as well to all criminal caſes x ciil, 
9 4 However if the king challenge a juror before a panel is per. 
and the books uſed, it is (%) agreed that he needs not ſhew any cauſe of hi 
cited to other. challenge till the whole panel be gone through, and it appey 


33 1 that there will not be a full jury without the perſon ſo chal. 
peremptorily lenged. And if the defendant, in order to oblige the king to 


challenger were ſhew cauſe, preſently challenge touts paravaile (i), yet it hath 


queen in been adjudged that the defendant ſhall be firſt put to ſhey all 


> pee TER his cauſes of challenge, before the king need to ſhew any, 
rial. n 


1 Mar. 1 Stat. Trials 48. (Þ) I Veatris 309, 310. 8. P. C. 162. 2 Stat. Tr. 744 1 Saut. 
Trials 82. 869. Skinner 82. Summary 259. 2 Hale 271. 4 Comm. 347. (i) 3 Stat, Tra g. 
Raym. 4731 4743» Skinner 82. See 3 Stat. Trials 4 4 Stat, Tr. 177. 497» | 


(4) 2 Ruſhw, Se. 4. As to the fecond point, viz. How jurors may be cha- 
94: =P 622. lenged on the part of the priſoner : Having premiſed tha a 
oor 5 02 


8 (k) peer can take no challenge to any of his peers; and tht 
x Stat, Tr. 164. where ſeveral are tried on a joint (/) venire, a juror challenged 


265. and drawn as to one, cannot but be drawn as to all. 
'1'r, p. pais c. 9. | 


2 Hale 275. (/) Sup. c. 41. ſect. 9. Strange 1023. Rex v. B. of Worceſter, K. B, Mich, 23 
Geo, a+ 3 Comm. 359. $4 


+ And that by 24 Geo. 2. c. 18, *.No challenge ſhall be taken 
« by a peer or lord of parliament, to any panel of jurcs for want 
« of a knight's being returned in ſuch panel, nor any array 


4% quaſhed by reaſon of any ſuch challenge taken after that 
222 time.“ 


I ſhall farther endeavour to ſhew, How jurors may be chal 
lenged peremptorily; and, How they may be challenged far 


cauſe. 


As to the firſt particular, viz. How jurors may be challenged 
(#) 4 Stat. Tr. peremptorily : Having premiſed that the priſoner muſt take al 
705* Tr. tor, ſuch challenges himſelf, (m) even in ſuch caſes wherein de 
= Stat. Tr. 743, may have counſel, 
744» 4 * ne 

| I ſhall endeavour to ſhew, In what caſes a peremptory chi. 
lenge is allowable; and, How many jurors may be ſo cui 
lenged. ö ; 
OS | 8 | . 
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$:2. f. As to the firſt particular, T take it to be agreed, C,) co, Liu. 
that a peremptory challenge was allowable by the common 136. 

law, in all (u) capital caſes both upon indictments and (e) Gy M Wy 
appeals, and alſo in (p) miſpriſion of high treaſon ; but it was Bendl. 42. 
enacted by 33 Hen. 8. c. 23. ſ. 3. * That it ſhould not be 9 . 5. 7. 

« allowed in any caſes of high treaſon, or miſpriſion of high Ab. F- c hel- 
« treaſon,” Nor do I know that any ſtatute hath revived it y Ca, $0. 
to the latter of theſe ; for it is ſaid that the ſtatute of 1 Ph, & 14 H. 7.7. 
Mary, c. 10. which, by reſtoring the old courſe of the common . 74375» 
luv as to trials of treaſon, has revived (q) ſuch challenges as to 3 H. 


H. 7. 3. 
veaſon, doth not (r) extend to miſpriſion of high treaſoon. 9253 fad. 17 
in no other 
eaſe that is not capital, à State Trials 264. (g) 3 Inſt. 227, 8. P. C. 157, 166. 1 Anderſon 107, 
10s, Co, Litt. 156. 2 Stat. Tr. 764, Kc. But this is made a quære Savil 57. (r) Sup. c. 255. ſet, 
145- (Comm. 347, Vet 3 lait, 27. 4. it is ſaid that for miſpiiſion of treaſon one may petempto- 
rily challenge 35. 


ſhall have the ſame peremptory challenges on an iſſue joined Vet the fame 
upon collateral matter alledged in avoidance of an outlawry for point is N. N 
a capital crime, as he may on the general iſſue: But the con- 153. * 
trary is holden by (x) Hale, and is ſaid to have been ()) ad- (+) Co, Litt. 


judged in the caſe of Okey and Beriſtead (1). 495 

m, 
2 Hale 167. (y) 1 Lev, 61. But the other books which report the ſame caſe take no 44 of 
this point, 1 Siderfin 7. Kelynge 13. (1) Charles Ratcliffe had been convicted of bigh trea- 
ſon; and in B. R. Mich. 20 Geo, 2. upon a collateral iſſue that he was not the ſame perſon, a 
peremptory challenge was infiſted"0n, and refuſed by chief juflice Lee, 1 Black. 4. 6,—Vide Foſter 
42+ and Jobnſon's Cale, ibid. 46. 
Sec. 7, As to the ſecond particular, viz. How many jurors (] Co. Litts 
may be challenged peremptorily : It ſeems to have been the 2 ** 
ſettled (2) rule of the common law, wherever ſuch challenge 9 B. 5. . ba 
was allowed, to ſuffer the priſoner to challenge as many as he 74H. 7. 7. 
thought fit under the number of three full juries, ie. not amount- - _— 
ing to more than thirty-five, But if a criminal challenge more 13 C. 4. — 
than that number, (a) it ſeems there more prevailing opinion 3 H. 7. a. 
that he is to be dealt with as one that ſtands mute, — N 
17 Aſſize 6. Ed. 3. 23. Ab. B. Chall. 105. Trial „e. 9. 8. P. C. 157, 158. 8 
the books cited, 3 wa, +, 2, Lamb. b. 4- 3 fays — Joubtiul at 2 2 2. we 
Many might de challenged. (a) Sup. Co 30. ſect. 24 | a 


dea. 3. It is enacted by 22 Hen. 8. c. 14. f. 7. made per- (5) B. Chall, 
petual by 32 Hen. 8. c. 3. That no perſon arraigned for any 1 Hale 265, 

© petit treaſon, murder or felony, be admitted to any peremp- 265. 

" tory challenge above the number of twenty.“ But it ſeems Ley 3 
(3) agreed, That 1 & 2 Ph. & Mary, e. 10. which reſtores the , 44 b. 4.1. 
courſe of the common law as to trials of treaſon, has revived 132. 144. 


ge old challenge of thirty-five in trials of petit treaſon. Ge l. 


deer. 9. It ſeems to have been holden by Sir (c) Edward ce] 3 Ind. 227. 
oke, that he who challenges more than twenty upon an ar- 4 Com 34h. 
Pp 3 taigument 


KA. 6. It hath been anciently (s) adjudged, and is (% F. Chal, 153. 
holden both by (1) Staundforde and (u Coke, That a man (f. p. c. 163. 


—_ IS — Sun 


3 * Litt. 
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5 raignment of ſelony, ſince the above-mentioned ſtatute of 21 
(4) vide e 30. Hen. 8. ſhall (4) neither forfeit his goods, nor have judgment 
Sr © Oh of death, nor of pain forte et dure, but ſhall only be over. ruled 


46. as to his challenges ſo far as they exceed twenty, and put upon 
e Sum, 260. 


' his trial, But this ſeems to have been doubted by Sir Matthey 
Sed vide a Hale (e) Hale, and the contrary is holden by (/) Crompto 
270. 345 399 · | * pton, and 
(f) Crompton ſeems more agreeable to the moſt natural conſtruction of 22 
114. Hen. 8. which ſeems to have intended no alteration as to the 
(a) Sup. ©. 33, nature or effect of peremptory challenges, but only as to their 
32. 45+ 48, . WY, 
59+ 64. 66. 69. number. To which may be added, That nothing is more 
&c common than for (g) ſubſequent ſtatutes, which take from felons 
the benefit of clergy, (Y) expreſsly to exclude thoſe who chal. 
36. lenge more than twenty, which would be needleſs if their chal. 
11 Coke 31, 32. Jenge were only to be over-ruled, and did not ſubject them to 
25% C. 126. Judgment of (i) death, &c. 
N e | 5 | 
20. The words of the ſtatute are, “ That he be not admitted to challenge, &c.“ the evident 
confirution of which is, that any further challenge ſhall be diſallowed or prevented, and, being null 


from the beginning and never in fact a challenge, it can ſubjeR the priſoner to no puniſhment ; but 
the juror ſhall be regularly ſworn, 4 Comm, 348. | 


Y 33. ſed. 27. 


824, 10. As to the ſecond particular, viz, How jurors may 
158, be challenged for cauſe; Having premiſed that it is a (4) general 
F. Cbell. 128, rule, That wherever (J) the king is a party, as he is in every 
2 Stat, Trial (m) indid ment, and in ſome fort alſo in (u) appeals of felony, 
p. c. 162. be who takes a challenge for cauſe muſt ſhew it preſently, and 
2 R. Ab. 659. ſhall not have time till the panel is peruſed, as the king ſhall 
8 244, Where he takes a challenge; as hath been more fully ſhewn, 
Cont, 19 Afize ſect. 3. and having alſo farther premiſed that after a priſoner 
Rs" 09 challenged a juror for cauſe, and his cauſe hath beea 
— She diſallowed, or faund againſt him, he may (0) challenge the ſame 


Except in juror peremptorily, before he is (p) ſworn, 


ingue ſte, F. | 3 
Challenge 105- 107. 2 R. Ab. 659, 660, (m) That cauſe muſt be ſhewn preſently en indi- 
ments, Coke Liit. 158. 1 Siderfin 244. 1 Hl. 5 1. Ab, F. Challenge 50, Skinner $2, 
( That cauſe muſt be ſhewn preſently in appeals, Coke Litt. 158. This is left a quzre 5. F. 
C. 162. (e) Coke Litt. 158. 37 H. 6. 8. Ab. F. Challenge 48. B. Challenge 30. Cont, 
10 H. 4 9. Ab. F, Challenge 180, (p) Vide ſup, ſet, 1, 


I fhall endeavour to ſhew, What ſhall be a good challenge 
of a juror, in reſpect of his honour or inſufficiency ; and, What 
in refpect of his indifferency, 


„ca And firſt as to the challenge of a juror for bis honour or in- 
_ F. ſufficiency ; having premiſed that it is agreed to be a8 
Theloal b. x. Challenge of this kind that a juror is an (g) alien (r ), minor, 
ch. 6. ſet. 14. or (5) villein, | 

14 H. 4. 19 f 

5. Challenge 48. F. Challenge 91. 2 R. Ab. 656, Calvin's caſe 18. b. (7) Coke lin, vg Ih 
Litt. ſet. 259, Vide 7 & $ Will, 3. e. 32. () 2 K. Ab. 657, Co, Litt. 156. 9 Ede. 4. 1% bee 
ſize 28. F Challenge 135. B. Challenge 64. 118. But ibe contrary is bolden in the 94 

.o H. 7.20. Ab. B. Challcngg 220, and a quzre by the reporter and Br. ok. | ſhall 
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| more fully endeavour to ſhew, Firſt, Where peerage is 
2 — cauſe of challenge. Secondly, Where the want of tree- 
hold, Thirdly, Where infamy. Fourthly, Whether old age, 
ſekneſs, or non-refidence in the county, be in any caſe a good 


cauſe of challenge. 


$-4, 11. As to the firſt particular, viz, Where a peerage (% 48 Aff e 6. 


cauſe of challenge. —It is (s) agreed, That if a peer be 48 E4. 3. 30 
— on a jury and bring a writ of privilege, he ſhall be diſ- — Chal. 18. 37. 
charged. Allo it ſeems to have been (t) holden, that even with- Dye, 314. 


out ſuch a writ he may either challenge himſelf, or be chal- 35 H, * 
oor 767, 

lenged by the party. 3 i — — 

f. V. B. 165. (t) 22 E. 3. 18, F. Chall. 119. 2 R. Ab 656. but his noles are not warrant= 

ed by the 255 hi hs Lit. 157 9 Coke 49. 27 H. 8. 22. con. 35+ H. 6. 46. 8. 

Challenge 8. Finch 506. 6 Coke 53. F. Challenge 44. 1 Jones 153. F. N. B. 366, Vide 


$2, 12. As to the ſecond particular, viz. Where the want of Ca) Vide Raym 


freehold is a good cauſe of challenge: It ſeems to be admitted by —_— SE 


the ſtatute of 21 Ed W. 1. de his qui ponendi ſunt in aſſiſis, and alſo Infra ſect. 41. 
by the regiſter, That at the common law there was no (4 (x) Keilw, 46, 
neceſſity that jurors ſhould have any freehold as to inqueſts 
before juſtices in eyre, or in cities or burghs, as hath been 
more fully ſhewn, chap. 25. ſect. 21. Alſo it ſeems (x) 


to the next three 


: letters, Litt. ſect 
zpreed, That the common law doth not require that a juror „ 


ſhould in any caſe have a freehold of any certain value; and A5. 647, 648. 


upon this ground it hath been adjudged, That a freehold worth (y) 10H. 6. 7, 
but (3) 205. or (z) 55. or even a (a) penny, is Kill a ſuf- — F. Chall. 

ficient qualification for a juror in ſuch caſes as are not within B. chan, 189. 
the ſtatutes which require a freehold of a greater value, Alſo 19H. 6. 9. 

it hath been (5) adjudged, that the common law did not require rang r. Chall, 

that a juror ſhould in any caſe have any freehold, But this 8. Chall. 60, 

1s not only contrary to what ſeems implied by all the authori- . = 13. 

ties above cited, which, in ſaying that the common law did „ 3 2 

not require a freehold of any certain value, plainly ſeem to B Chet. 193. 
ſuppoſe that it required ſome freehold, but it hath been alſo (: =) 3 H. 4. 4. 
contradicted by many expreſs (c) authorities; agreeably to - - Chal, 
which it ſeems to be (4) ſettled at this day, that the want of B. Chall, 3a. 


freehold is a good challenge of a juror in all caſes not other- 3 ok 


viſe provided for by (e) ſtatute, and conſequently in a trial for A. B. cf 
bigh treaſon in London as well as in any other county. 106, | 


10 H. 7. 123. 
3 Ste Trials 135 to 140 Vide 16 H, 7. 14. 7 H. 5.105 Ab. F. C hall. 24+ B. Chall 57. 
hallenge 


|t ſeems to be holden that by the common law it is ac only to the favour, (c) Cro. Elis. 
{1}. Trial per pais e. 9. 3. H. 4. Ab. F. Challenge 78. B. Challenge 82 4 H. 4. 1. 
ide Keile. 54. Coke Litt. 156, 157. 2 R. Ab. 647. 7 H. 4. , Ab, B. Challenge 34. F. 
Challenge 5. 21H, 7. 29. x Chall. go, 10 H. 7. 11. It ſeems taken for granied that 
in all caſes are to be returned upon jurors, by which it ſeems to be implied that they ought te 
dor land, tc. (4) 3 State Trials 869, 4 State Trials 874, 6 State Trials 58. 245. (/) V. 40 


aln, ſecl. 19, &c, | 
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Nie. 46. Sell. 13. But it ſeems agreed, that wherever the letter of 
y the common or ſtatute law require that a juror ſhould have 
F. Chail, 2. freehold, the' meaning is fully ſatisfied, by his having the 77 
23 H. 7. 7. uſe of a freehold ; and that it is not material whether he bath 
6 . it in his own or bis (g) wife's right, or whether it be (6) ab. 
Co. Litt. 272, ſolute or upon condition, or an eſtate of inheritance, or on 
Flons. 58. (i) for term of one's own or another's life, ſo that it be in the 
2 ſame (i) county, wherein the ſuit is brought, and aQually con · 
B, Jorors 14. tinue in the juror (/) till the time when he is ſworn, 
oP +27. , * 

h. 7. 1. B. Chall, 157. 12 H. 7. 4. B. Chall. 160, Co. Litt. 156. (5) Co. Litt, 156. Rely 
167, 168. 2 R. Ab. 648. con. 7 H. 4. 1. F. Chall. 158. But Bro. in abridging this cole in 
title Challenge 53. ſays quod mirum. (i) 9 H 9.1. 12 H. 7. 4 B. Chall 160, Co. Lin, 
x56. B. Chall, 157. Ser F. N. B. 14. 16. (4) 9 H. 71. B. Chall. 157, Co. Lin, 10 
Raftal 18. 19 H. 6. 9. (/) 12 Hf. 7.4. B. Chall, 160, Coke Lit:. 157, 7 H. 4. ki 


* 1 3 _ dect. 14. It is enacted by the (m) ſtatutes of Weſtminſter», 
4. 21, 22.30. ©. 38. and 21 Edw. 1. de bis gui ponendi ſunt in aſſiſu, that none 
(») Inf. 448. ſhall be put in aſſizes or juries, except in cities, burghs or 


ome ht 7 trading towns, who have not tenements to the yearly value of 

Ab. B. Ch * 

106. 40 3. &c. But it ſeems to have been (n) generally agreed that a 
3 x * _ Juror can neither be challenged by the parties for being ie. 


4 „turned contrary to theſe acts, nor alledge ſuch matter himſelf 
L. cbal. 73. for his diſcharge, but muſt take his remedy by action agaiuſ 


FN, B. 166. the ſheriff, or by writ of privilege for his diſcharge. 


But 38 Aflize 19. is contrary, 


$28. 15. It is farther enacted by 2 Hen. 5. c, 3. © That 
& no perſon ſhall be admitted to paſs in any inqueſt upon tial 
& of the death of a man, nor in any inqueſt betwixt party or 
« party in plea real, nor in plea perſonal, whereof the debt 
% or the damage declared amount to forty marks, if the ſame 
1 perſon have not lands or tenements of the yearly value of 
ein Extended by forty ſhillings (1) above all charges of the ſame ; ſo that it 
37 Elis. c. 6, be cha'lenged by the party, that any ſuch perſon ſo im- 
to 6%. ic panelled in the fame caſes, hath not lands or tenements of 
« the yearly value of forty ſhillings above the charges as 

6 afore is 9 E . 
35 Kei $2. 16. It hath been () adjudged, that this ſtatute ex- 
— H. yon * tends as well to a 42 as to the general one, but 
— At. 647. not to an indictment or information for a crime not (p) capital, 
0. El's. 41g. for the words are, Upon trial of the death of a man, ot 
4 mond 485, „ in any inqueſt between party and party in plea real or pete 
399 « ſonal, wag 8 "as 
Sec. 17. It ſeems %) agreed, t a ceſluy que uſe of a1 
o _—_ freehold fa the ſame — of the yearly value of 405. 53 
tn Keilway 93. good juror Within this ſtatute. And ſome have (7) bolden, 


299 B. Chal], k 
302. Jurors 14+ in an abridgment of the vcr- book of 15 H. 7, 1 x, But 1 do not find thit 
paing is ths bouk at lrge n Thit 


"+ * 


% 
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i ſame as to a feoffee of ſuch land in truſt (. Keilw. 168, 

— © —* remainder- man of a ſtate of freehold ex- 92 Vide Keile. 

nt on 2 leaſe for years. But this ſeems not to be main- —— — 
":inable, becauſe the ſtatute in requiring that a juror ſhall have 19 f. 6, 9. 
lands of the yearly value of 40 5. above all charges, plainly 1 * 32. 
ſeems to intend that he ought to have lands of the clear (t) in- ; R. ab, 
come whereof at the time he can expend ſo much, But a man 648, 649. 
cannot expend any thing out of lands whereof he is enfeoffed to 
the uſe of another, or wherein he has only a dry remainder, 
,. 13, It hath been (a) adjudged, that this ſtatute is re- (2) 3 St. Tr. 
pealed as to treaſons by 1 (+) & 2 Ph. & Mary, c. 10. which 335 to 140. 


enacts „that all trials for treaſon ſhall be according to the —— — 2 
common law.“ 143, 144 


$2, 19. It is recited by 23 Hen. 8. e. 13. © That trials 
ia murders and felonies in cities, boroughs, and towns cor- 
porate within this realm having authority to proceed in, the 
deliverance of ſuch offenders, had been oftentimes deferred 
and delayed, by reaſon of challenge of ſuch offenders, for 
lack of ſufficiency of freehold, to the great hindrance of juſ- 
tice.” And thereupon it is enacted, That every perſon and 
« perſons being the king's natural ſubject born, which either 
« by the name of a citizen, or of a freeman, or any other 
* name, doth enjoy and uſe the liberties and privileges of any 
« city, borough or town corporate where he dwelleth or 
% maketh his abode, being worth in moveable goods and ſub- 
« ſtance to the clear value of forty pounds, be admitted in 
trial of murders and felonies in every ſeſſions and gaol-de- 
t livery, to be kept and holden in and for the liberty of ſuch 
« cities, boroughs and towns corporate, albeit they have no 
* freehold ; any act, ſtatute, uſe, cuſtom or ordinance to the 
* contrary hereof notwithſtanding.” 

Heel. 20, „ Provided that this act no way extend to any 
* knight or eſquite, dwelling, abiding, or reſorting in or 
* to any ſuch city, &c.“ 

S:4.21, Alſo ſpecial proviſion is made by 11 Hen. 7. c. 21. vide 2 Rich. 3. 
and 4 Hen, 8. c. 3. for jurors in London in real and perſonal © 4: nh 
ations above the value of forty marks, for which I ſhall refer ati 
to the ſtatutes at large. 
vel, 22, It is enacted by 4 & 5 Will. & Mary, c. 24. 
* That all jurors (other than ſtrangers upon trials per medieta- 
lim ingue) who are to be returned for trials of . 
in any of the courts of King's Bench, Common Pleas or 
l Exchequer, or before juſtices of aſſize or niſi prius, cyer and 
„ ng, gaol-delivery, or general ID of the 
Peace in any county of this realm of England, ſhall every of 
x them haye in their own name, or in truſt for them, within 
x the ſame county, ten pounds by the year at leaft above ro- 

P'i2s, of trechold or copyhold lands or tenements, or of 


„ lands 


536 
gut by the 


tommon law a 
freehold in an- 
cient demeſne 

- was not ſuffici- 


ent. 

3 7. 1. pl. 2. 
. Chall. 157. 

Co. Litt. 1 56, 


(1) This is the firſt time that copy-holders (as ſuch) were admitted to ſerve vpon juries j 
the king's courts, though they had before been admitted to ſetve in ſome of 1 : 
1 Rich, 3. c. 4. and 9 Hen. 8. c. 13. 


Vide 7 Comm. 
262 


4 or more life or lives, the name of every ſuch perſon ſhall ind 


„ and 3 & 4 Ann c. 18.) in order to their being inſerted in the 


4 perſon or perſons to try any iſſue joined in any of his majeſty i 


4 return any perſon on a tales in England, who ſhall have five 


| & matter and cauſe alledged by way of challenge, and ſo found, 
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* lands or tenements of ancient () demeſne, or in rents or in 
« all or any of the ſaid lands, tenements or rents, in fee.fm. 
« ple, fee-tail, or for the life of themſelves or ſome other 
„ perſon; and that in every county in Wales, (1) every ſuch 
juror ſhall have in the ſame county fix pounds by the jeu u 
« leaſt, in manner aforeſaid, above repriſes,” 


Sect. 23. But it is provided, 46 That it ſhall be lawful to 


„ pounds by the year, or in Wales, who ſhall have three 
« pounds by the year in manner aforeſaid,” 


+ Alfo it is enacted by 3 Geo. 2. c. 24. ſ. 18. made perpetual 
by 6 Geo. 2. c. 37. That any perſon having an eftate in 
s poſlefſion in land in their own right, of the yearly value of 
<« twenty pounds or upwards over and above the reſerved rent 
« payable thereout, ſuch lands being held by leaſe or leaſes 
« for the abſolute term of five hundred years or more, or for 
„ ninety-nine years, or any other term determinable on one 


« may and is hereby directed and required to be inſerted in 
6 the liſts (in the manner directed by 7 & 8 Will, 3. c. 92. 


« freeholders book, and the perſons appointed to make ſuch 
<« lifts are hereby directed to inſert them accordingly ; and ſuch 
«* Jeaſcholder or leaſeholders ſhall and may be ſummoned to 
« ſerve on juries in like manner as freeholders may be ſum- 
« moned and impanelled to ſerve on juries by virtue of this or 
« any other act or acts of parliament for that purpoſe, and 
ebe ſubject to the like penalties for non-appearance,” 

+ Allo it is enated by 3 Geo. 2. c. 25. ſ. 19, * That the 
« ſheriffs of rhe city of London ſhall not impanel or return any 


« courts of King's Bench, Common Pleas, and Exchequer, 
« or to be or ſerve on any jury at the ſeſſions of oyer and termine, 
« gaol- delivery, or ſeſſions of the peace, to be had or held for 
« the ſaid city of London, who ſhall not be an houſeholder 
« within the ſaid city, and have lands, tenements, or perſonal 
« eſtate to the value of one hundred pounds; and the fame 


«< ſhall be admitted and taken as a principal challenge, and the 

<« perſon or perſons ſo challenged ſhall and may be 

* on oath of the truth of the ſaid matter,” 

- + And it is further enacted by the ſaid ſtatute par. 20. 

« That the ſheriffs or other officers to whom the returni"s 

of juries doth and ſhall belong, for any county, city of pie 
6 reſpectively 
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« reſpeRively, ſball not impanel or return any perſon or per- - R 
« ſons to ſerve on any jury for the trial of any capital offence, () per the 
« who at the time of ſuch return would not be qualified in qualifications of 
« ſuch teſpective county, city or place to ſerve as jurors in civil jurors in al 
« cauſes (2) for that purpoſe 3 and the ſame matter and cauſe 7 8 2 
« alledged by way of challenge and ſo found ſhall be admitted Mary c. 24, and 
« and taken as a principal challenge, and the perſon or perſons 3 * 5 
„ ſo challenged ſhall and may be examined on oath of the trutbü . . 
« of the ſaid matter,” | f . 
+ Alſo it is recited by 4 Geo. 2. c. 7. f. 3. made perpetual 
6 Geo. 2. c. 37. that by the very frequent occaſions there 
zre for juries in Middleſex and by the ſmall number of free- 
holders that are in the ſaid county the ſheriffs may be under 
difficulties of procuring juries, it is therefore enacted, that 
« all leaſeholders upon leaſes when the improved rents or value 
« ſhall amount to 50 l. per annum or upwards, over and above 
« all ground rents, or other reſervations payable by virtue of 
« the ſaid leaſes, ſhall be liable ang obliged to ſerve upon juries 
« when they ſhall be legally ſummoned tor that purpoſe.” 


dei. 24. Alſo there is a ſaving to all (/) cities, boroughs / vide f. 12. 
and towns corporate, of their ancient uſage of returning jurors and there is the 
of ſuch eſtate, and in ſuch manner as before had been uſed and i. Elis.c. G. 
xcuſtomed, But there is no expreſs ſaving of any trial con- Coco ie 26 
trary to the purview of this ſtatute and made good by ſome # 17 Car. 2. 
alder; and therefore it may be argued that the trial of felonies © 3 . 
in towns by jurors worth 4ol. in goods by virtue of the above®= 
cited ſtatute of 23 Hen. 8. is no longer lawful, it not being a 
trial by uſage, but by ſtatute. Yet ſeeing 4 & 5 Will. & 

Mary ſeems plainly to have a view to trials in counties only, 
and the ſtatute of 16 & 17 Car. 2. c. 3. which is penned al- 
wolt in the yery ſame words, was taken (g) no way to alter (g) Went. 366. 
the former method of trials in towns, left it ſhould cauſe 
failure of juſtice ; and it being generally impracticable to get 
i ſufficient number of ſuch freeholders as the ſtatute requires in 
towns, it ſeems a reaſonable conſtruction of 4 & 5 Will. & 
that the trial by 23 Hen. 8. ſtill continues lawful as be- 
fore—But it hath been (5) agreed. That for trials in London (5) 4 St. Tr. 
for high treaſon, every juror ought to have ſuch freehold or 186. and in 
Copyhold as is required by 4 & 5 Will. & Mary, „** 


0:2, 25. As to the third I ö e i i ot 
| particular, viz. Where infamy is (n co, Li 

* cauſe of challenge. It ſeems that it is a good challen e + H. 47 2 
= Juror that he is (i) outlawed, or that he hath been (4) ad- Wo he 
ladged to any corporal puniſhment whereby he becomes infa- , r. ab. 657, 
nous, or that he hath been convicted of treaſon, or (!) felony, - — 2 
.eu. t. Trial per pale, e. 9. (kJ Co. Litt, 6. 186. Trial ; 
I. 2 Built, 1 54. 3St Tr, px ph — Trial per — c. 9. Can, — * 


or 
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C1) Braton lib, or (1) perjury, or (m) conſpiracy or of ſn) forgery on 8 Fl; | 
SS <4 "pg or — an (o) attaint forgiving a kalle wade And * 
3. rl. been (p) holden, That ſuch exceptions are not ſalved by 2 par. 
Trial yer pas don. And it was anciently () holden that EXCcommunicztion 
(=) See d 1. c. Was alſo a good challenge. Yet it (r) ſeems that none of the 
52. 6. 9. above - cited challenges are principal ones, but only to the fl. 
Co, Litt. 6. 158. your, unleſs the record of the outlawry, judgment or comidio 
— — on be produced, if it be a record of another court, or t 


be 

the conviction &c. be ſhewn, if it be a record of the ſame coutt. "yy 
een ©: Cldiags 25./7. Gun 
ought to be at the king's ſuit, But 33 H. 6.5 . nge 15. F. Cha 1. 
fork diſtinction. (% Coke Litt. 6. * the . * ſeems to be becauſe the ſtatute M Ss 
the offender ſhall be ſet on the pillory, &c. but it was adjudged, 33 H. 6.55. Ab. F. Chall. qi, l. 
Chall. 15. 2 R. Ab. 649. a convition on 1 H. f. 3. was not a good challenge to a ju, 
becauſe it was not a conviction on an action at the common law, Vide 44 Ed. 3. 39, F. Dr, 
rant, 11, 12, (s) See tbe authorities under the precedent letter, () 2 State Trial $21 to 524, 
2 Bulftrode 154. 2 Hale 278. Vide c. 37. ſed. 38 to 53. (7) Co. Litt. 158. (:) Co. Lit. 151 
33 H. 6.55. 43 Alfie 46. 9 . 5. 11. 21 N. 4 74+ 3 R. Abr. 649, 650. 658, 31 Hl. 6.4, 

Challenge 15. 147. 4 Comm. 363. * EM | 


Sec. 26. As to the fourth particular, viz. Whether old age, 

or fickneſs, of non · reſidence in the county be in any caſe 4 

good cauſe of challenge of a juror: I take it to be agreed, That 
(1) 3 Toft, 446, notwithſtanding the (2) ſtatute of Weſtminſter 2. c. 38. be e 
MY 1 B. 16g. Preſs © that neither old men above the age of ſeventy yen, 
- s 66 nor perſons perpetually fick, nor thoſe who are infirm at the 
Reg. 179, 180. © time of their ſummons, nor thoſe who do not reſide in the 
(s) 2 tne Te. 44 county ſhall be put in juries, or in the leſſer aflizes;” and 
2 inf 448, therefore ſuch perſons may ſue out a writ of (t) privilege for 
By 7 & 8 Will. their diſcharge, grounded on this ſtatute z yet if they be (i) 
Lage f ngen. aCtually returned and appear, they can neither be e 
empted from. by the party, nor excuſe themſelves from not ſerving if there be 
Junes. not enow without them. 
4 Comm. 364. 
(x) 12 Aff. 36, Sec. 23. As to the ſecond point, viz. What ſhall be : 
29 Alle 6 good challenge of a juror in reſpe& of his indifferency : Its 
— * expreſsly enacted by 25 Edw. 3. c. 3. which ſeems to have been 
S. F. c. 158. made in (x) affirmance of the common law, That no inditer 
G Ver in . « ſhall be put in inqueſts upon deliverance. of the indittess d 
on 8. Cual. © felonies or () — if he be challenged for that ſame 
166. „ cauſe by him which is ſo indiQed.” And this exception 
F, Chall. 8% againſt a juror that he hath found an indictment againlt the 
—.— party for the ſame cauſe, hath been adjudged good, not a 
Challenge in upon the trial of (z) ſuch indictment, but alſo upon the un 
_— T;, Of another indiment or action (a) wherein the ſame matter i 
(x) »8t.'re either in queſtion, or happens to be material, though no w 


379 . 
4 Sr. Trials 286. rectly in iſſue. | 
In the year» en 
book. of go A. 10. Ab. B. Chali. 142. An indiQr being returned on the petit jor? — 
verdict, was fined becauſe he did not challenge himſelf, Vet 27 Aſſise 13. Ab. B. Chi - — 
and F. Challenge 137. it ic not allowed to be # principal Challenge, even upon the tral of the 
indictment, (a) 3 Hh, 4. 3+ Ade B.Cbullenge 44+ F. Challenge 79. Co. Liit. 357+ „ 
$44+ 2 R. Ab. 649. | 92 
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9. 28, It hath been allowed a good cauſe of challenge (5) 1 $. Tr. 
gn the part of the er The the juror (6) bath a claim to 39%: 
the forfeiture, hic ſhall be cauſed by the party's attainder or (/ "a — 
be chon; or that he bath declared his (e) opinion before-hand/ 2 Stte Ty, rät, 
but the party is guilty, or will be hanged, or the like. Yet Thi the n. 
iu hath been (4) adjudged, That if it ſhall appear that the how or! 1 
juror made ſuch declaration from his knowledge of the cauſe, examine a juror 
ind not out of any ill-will to the party, it is no cauſe of chal. ner und ſock 
lenge. | — TP a voia 
| ire, becavSit. 
ach, Vide 49 Edw, 3.7. Abs B.Chall. 35, F. chen, 100. (4) 7 H. 7. f. Ab. B. Chal 35. 
1 H. 6, 40. 2 R. Abr. 657. Vide 49 Edw. 3. 1. Ab. fl. Cle. i 
$42. 29. But it hath been (e) adjudged to be no good cauſe. (.) Ke! 
of challenge, that the juror hath found others — — . TI. 141. 
ane indictment; for the indictment is in judgment of law- *75* 
ſereral againſt each defendant, for every one muſt be convicted 
by particular evidence againſt himſelf, | | | 
$2, 30. It hath been (/) ruled to be a good challenge of a (/) ® St. Tr, 
juror, on the part of the king, that he hath given his d 728. 
eee On 
$f, 21, It ſeems to be (g) ſettled, that where the king is e) Co. Litts 
- party he may, take either a principal challenge, — its ay 
Jour. 77 
44 Ed. Js 38. B. Chalk, a2. CLAS 
dad. 32. It is (5) faid, That the ſubject cannot take a chal- 
for the favour againſt the king, becauſe every one is 0) - 
bound by his allegiance to favour the king. But if (i) no more Co: Litt. x56; 
be meant by theſe books, than that ſuch a challenge is not 4 Hl. 7 . 
good without ſhewing ſome actual partiality in ſuch ſheriff or Tr. = — 
juror, or ſome particular cauſe in reſpe whereof the king may 24 
— — it — * OY ſettled how the king in this J Tr. 235, 
| a greater (t) privilege than the ſubj which 
it ems agreed (1) that he — wy 152 5 Ele 77. 
bab, 640. 1Ventris 309+ (I) For in the yeur-book | hg 
— ooh the 11 no cauſe . — 2 — the party 
rn partiality. (/) See the books cited to the other parts of 


kt, 33; K bath been (m) ſaid to be no principal challenge (ﬆ) r. Chll 
N bog is a party, that a juror is of the king's livery, 3. P. C. 163. 
8 immediate tenant; but it is ſaid, That a challenge for 2 R. Abr. 606. 
— as ought to conclude to the (u) favour. But theſe It ie ſid gene». | 
. to be unſettled, I ſhall leave them to be far- Fs og. — it is 
onlidered by others.—And for other matters relating to a good challeags.. 
To rio - — — 156, F. Cor. 6%. — 6 
les, B. Chall, 154» 4 H. 7. 3. Ci. Elis. 604, 3. . PHI — 7 


challenges, 
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3) Co, Lit. | challenges, being not ſo proper for this treatiſe, I ſhall 
— 158. the (o) books which more particularly treat of them, "wy 
r. per pais, c. 9. 3 | ra 
2 R. Abr. 635 to 666. | 55 | | 
| | Ap now I am in the ſecond place to conſider the lean. 
ing of challenges, ſo far as it particularly relates to Aliens, 


Seck. 34. It is enafted by 28 Edw. 3. c. 12. 
(2 F. Inqueſt ( That in all inqueſts and — — to be — — 2 
3 Edw, . 11. amongſt aliens and denizens, be they merchants or 0 
& qther, as well before the mayor of the ſtaple as before 
1 other juſtices or miniſters, although the king be party, the one 
« half of the inqueſt or proof ſhall be denizens, and the other 
« half of aliens, if ſo many aliens and foreigners be in the 
« town or place where ſuch inqueſt or proof is to be taken, 
<6 that be not parties, nor with the parties in contracts, plea, 
or other quarrels, whereof ſuch inqueſts or proofs ought to 
4 de taken: And if there be not ſo many aliens, then ſhall be 
put in ſuch inqueſts or proofs, as many aliens as ſhall be 
« found in the ſame towns or places which be not thereto 
cc parties, nor with the parties, as aforeſaid, and the remnant 
<< of denizens, which be good men, and not ſuſpicious to the 
« one party nor to the other.“ Bike” 


See?. 35. It is declared by g Hen, 6. c. 29. that the above 

" recited ſtatute of 2 Hen. 5. which requires that the jurors 

in certain caſes ſhall have tenements to the yearly value of 

408. ſhall be no wiſe prejudicial to this ſtatute of 28 Edw. 3, 

„ nor extend itſelf but only to the ipqueſts to be taken 

© between denizen and denizen.” Alſo it ſeems agreed, (/ 

„ech E. That the ſubſequent ſtatutes which require that jurors ſhall 

Vor sommer have tenements to a greater value no way repeal the {aid ſtatute 

abo, 261, of 28 Edw. 3. Vet it ſeems, (r) That the Engliſh half of the 

(r) e. Elis. 272. jury ought to have tenements to the ſame value as in other 

caſes, And it hath been (3) adjudged, That the words quorum. 

( 2 1 guilibet habeat quatuor libratas terre, Oc. ſhall be applied to 
9 the Engliſh only. by | 


$:2. 36. It ſeems (t) agreed, that there is no need that 


r. C. = any of thoſe who find an indictment againſt an alien ſhould be 
aliens, 


S,. 37. Alſo it bath been adjudged, (2) That the (aid 
(s) Dalifon 22 ſtatute 28 Edw. 3. is repealed ks — for treaſon, by (x) 
Taſticote 27. 1 & 2 Ph. & Mary, c. 10. which enacts . That all tri for 
Sommary 26 © treaſon ſhall be according to the courſe of the common law. 
8 = Yet it ſeems that the ()) king may, if he thinks ft, make 3 
2 ſpecial grant to an alien to be tried for treaſon by à jury 
44. 8 ö 
. c. the one half ſhall be aliens. | 


158. N | 
F, Tiial 71. 22 Edw, 3+ 14. $a, 
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958. 38. Alſo it hath been adjudyed (z) that the ſaid ſtatute (z) 21 H. 6. 4. 
of 28 Edw. 3. doth not extend to an appeal, or other action F- Trisl 32. 


. ; : . B. Trial 42. 
du an alien againſt an alien, for the words are, * all inqueſts, 3 Pp. 4, 
« Kc. between aliens and denizens.” | — 3 
Bu by 27 Ew. 


Loa oY in pleas between aliens concerning the aple there ſhall be a jury of none but 
alien, S. P. C. 159. | 


del. 39. It is (a) bolden, That by denizens in this ſtatute () B. Dea, 4. 
ue meant not only thoſe who are born within the king's lige- 
ite, but alſo thoſe who are made denizens by the king's let- 


ters patents, | | 
$:4. 40. It ſeems to be (5) ſettled,” That no alien, whether (*/ Dyer 28. 


te be plaintiff or defendant, can take any advantage of the 30 304+ 357+ 
fatute, unleſs he (c) pray it in time; and that if he have ne- 22 — — 
geded to pray it before the return of a common venire, he can p N. Abr. 643, 
neither except to ſuch venire, nor pray a tales or other proceſs F. Inqueſt 22. 
4 medietate lingue — ade, 
| B. Panel 
anel 3. 


Coo, 21 H. 9. 42. B. Denis. 4. S. P. C. 259, *Tis holden C. Eliz, $6g. by t 

eve, that though the defendant appear by the declaration to be alien, po Fig oh tro Judges — 
warted, unleſs a venire de medietate be prayed, (c) For the form of ſuch a prayer, Raſt " Bag 
158, 159 264, 26% Dyer 144. S, P. C. 259, Plowden 2, 2 Hale 272, 3 Bac, Abr. + 63. 7. 


. 41. It was (d) holden, even before the union of the (4) Dyer 306. 
two kingdoms under king James the firſt, That no Scot was an S 267. 
lien within the meaning of this ſtatute, not only becauſe the + Hap. 
Scotch language is the ſame with the Engliſh, but alſo (e) be- ſor it — 


aule the Scots were never reckoned aliens, but rather ſubjects. ne 
in the 


Whole argument 


of Calvin's Caſe, 7 Coke. See 1 St. Tr. 572, 573. 4 St, Tr. 652, &e. 


$2. 42. Note, That (/) ſome of the precedents for th D 
award of a venire of a jury of half 3 and half — Kin Ent, 5. 
in purſuance of 28 Edw, 3. mention, that the aliens ſhall be I 
of the fame country whereof the party alledges himſelf; and 4 Coke 199 
others direct (g) generally that one half of the jury ſhall be (6) 3 St. Tr. 3. 
alens, without ſpecifying any country in particular. And this 33 — 
form ſeems moſt agreeable to the ſtatute which ſpeaks of aliens B. Deaizen 4. 
In general, and ſeems to be confirmed both by late (+) practice, B. *a2el 31 
aid the greater number of (i) authorities. 5 — 2 
8 43. If on a venire of half denizens and half aliens, the: agaiaft — 
triff return twelve as aliens, and among them ſome who in (+4 
truth are not ſuch, i i og. 
uch, it ſeems (4) that the party ſhall not be con- $43- 
uded by ſuch return, but may notwithſtandipg challenge the bans 


7 for want of a ſufficient number of aliens. ' Th 
. 44, It ſeems (1) agreed, That the return of a venire ©) C., Elie. 818, 


i half denizens, and half aliens, ought to ſpecify which of the = leing 


SE = Q Q — 22” -— © oo 


rs are denizens and which aliens, and that a full nu nly a mi 
| each muſt appear to be ſworn, . | yoo! 43 


by 2 v ' 
caſes within the ſlatute of Jeofaile, 12 


Sees. 


104, Teaſonable () conſtruction of the ſtatutes which give a 
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Sec. 48. If one or more be wal 


Uto mak 
vumber of fix denizens or aliens, the juſtices of of prin > 


. cir cumflantibus, may award ſuch a tale; for ſo many d tale Po 


> $41, aliens as ſhall be wanting. 


8 8. p. C. 
) — 


r 


8. P. C. 152. 
the neceſſity of 
making a high 


Seck. 46. It is expreſsly enacted by 2 & 3 Ph. & 
and 4 & 5 Eliz. c. 20. ſet forth more at large Book heb 
chapter fifty-fourth, that thoſe adjudged felons, as Epyptians 
by virtue of thoſe ſtatutes, ſhall be tried by the inhabitan d 

me — or place where they ſhall be taken, and not jr w. 
dlletatem linguæ. 


CHAPTER THE FORTY-FOURTE. 


OF TRIAL BY PEERS. 


S to the trial by peers, having ſhewn already, chapter the 
thirty-ninth, ſection the firſt, That a peer has no more 
privilege than a commoner as to having the benefit of counlel, 
And chapter the forty-third, ſection the fourth, That a pen 
cannot challenge any of his peers, : 


I ſhall now endeavour to ſhew, Firſt, The particular form 
and ſolemnity to be obſerved in ſuch a trial. Secondly, Who 
are to be triers. Thirdly, Who are to be ſo tried. Fourthly, 
As to what crimes, F ifthly, Upon what ſuits and pleas 
Sixthly, Whether a peer can waive a trial by his peers. de. 
venthly, In what manner the peers may require the opinion 
of the lord ſteward or of the judges, Eighthly, Whether us 

court may be adjourned, | ; 


$:3.-1. And firſt of the particular form and ſolemnity tot 
o bſerved in ſuch a trial, When an indictment is found a in 
2 peer for a crime for which he ought to be tried by his per 
the king by his commiſſion under the great ſea], reciting * 
ine'iAment, conſtitutes ſome (a) peer, high (6) ſteward of 0 
kin gdom pro hac vice, and by the ſame commiſhon gives " 
pow 'er to receive and proceed on ſuch indiament, and requif 
the , peers to be attendant on him, and the lieutenant of 
Toy er to bring the priſoner before him. : 


Reward for the trial of | an impeachment for high treaſon was denied by the Houſe of Ce 
the nl of Danby's Ca © 2 State Trials 198. 10 


i 
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| $44. 2. Alſo (8) 8 certiorari, which may either have the () 3 Taft. a8, 
Game date with the ſteward's commiſſion, or a ſubſequent one, 4 Comm. 253. 
des out of Chancery to certify the indictment before the ſtew- 

i'd indilate ; and the ſteward by his precept under his ſeal, di- 

refed to thoſe before whom the indictment Was found, appoints 

i certain day and place, at which it ſhall be certified, And 

another writ goes out of Chancery to the lieutenant of the 

Tower, &c. to bring the priſoner before the ſteward at ſuch a 

day and place as he ſhall appoint ; and thereupon the ſteward 

by his precept under his ſeal directed to the lieutenant, &c. ap- 

points the day and place. ; 


$:7. 3. Alſo the ſteward makes (4) another precept under (4) This is te 
his ſeal to the ſerjeant at arms, appointed to ſerve him during be intended 
the time of his commiſſion, to ſummon the (e) peers before him _— 
at ſuch a place, day and hour, &c. dag, dur bs ui 


R S606: __ EEE 
procogued, 3 State Tr. 659 to 663, 3 Inſt. 23, S. P. C. 152, 13 H. 8. 11. (e) It is faid 23 Ho 
$, 11. SP. C. 157- That the ſteward ſhall make ſuch precept to cauſe 20 or 18 peers to — 
tefore him; but Sir Edward Coke 3 Inſt. 28. ſays that the precept doth not mention any certain 
number; and now by 7 Will. 3. all the peers are to be ſummoned, Kelynge 56. 4 Comm. 260. 


Sed. 4. At the time appointed the ſteward, attended (f) 


the vith ſix or (g) ſeven ſerjeants at arms carrying maces before 4 — 
wor im, and by the king at arms, and the uſher of the black rod, 2 jones 54. 
nel enters the place of trial uncovered, and aſcends a chair of ſtate (% 3 Init. a8. 


which always is (þ) provided for that purpoſe, and then the mY N mg 3 
(i) clerk of the crown, or a (+) maſter in chancery delivers to 13 H. 8. 17. 


him his commiſſion, and he delivers it again to the clerk (1) of ( 3 If. 21, 


form the crown, and then a ſerjeant at arms makes three (m) oyes, - bs e 
Who and a proclamation for ſilence in the name of the ſteward, and (% 3 Inft. 28. 


then the lord ſteward and all the other lords (n) ſtanding up * Radu. 96. 


uncovered, the commiſſion is read, and then the (0) uſher on (nos 2255 


dis knees delivers to the ſteward a white rod, who delivers it (=) 3; State Tr. 
to him or to a ſerjeant at arms, who holds it by him during 958: 1. 

the trial: Then an (p) oyes is made, and a command given 7.0 3 108. 28. 
in the name of the ſteward to all juſtices and commiſſioners 1 Rü. 96. 
to certify all indictments, &c, which being delivered into % 3 Intl. af. 


State Tr. 
court, the clerk of the crown reads the return. Another oyes A, 


s made that the lieutenant of the tower, &c. return his writ 4 State Tr. 3554 


and precept, and bring the priſoner to the bar, and then the 2 = bs ho of 
priſoner is brought to the bar, the (g) gentleman-gaoler of precede the call 


the tower carrying the axe before him, which being (r) of the pre and 


ae the clerk reads the return. — 
Au. fl. 11, and 8. P. C. 192. + State Telals 366. State Tria 955 — N — 
Trals 353 to 355. and 222 . . 59 99H 4 
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(s) 3 Inſt. 29. Seck. 5. All things being thus prepared the high | 
aye {(s) acquaints the — with the nature of the tn or 
and the other ſuch like matters proper for ſuch an occaſion, and then the 
books cited to clerk of the crown arraigns him, (t) but is not to inſiſt on his 


-* -- vo holding up his hand. 


(+) Raym. 408. 3 State Trials 638. 957. 2 State Tr. 702, 703. 


(% 3 Toft. 30. Self. 6. After the priſoner hath pleaded, and put himſelf 
＋ wh upon God and his peers, the king's counſel ga through with 
1 H. e 3% their evidence; and after the priſoner hath made his defence, 
8. P. C. 152. and the king's counſel have been fully heard, the priſoner is 
— — 1 6 withdrawn from the bar, and the lords go togetber to conſider 
*. . 5 of their evidence; and when a majority of them are agreed, 
(x) See the they return to the place of trial, and the lord ſteward demands 
books above cit= of them one by one, beginning with the puifne, whether the 


* perſon arraigned be guilty or not guilty, and they () all an- 


30. 
2 Inſt, 49. ſwer one by one, not upon their oaths but on their (x) honours 
K. E and ligeances. And the lord ſteward gives judgment accord- 


8. P. C. 153, ing to the determination of the (5) majority, being more than 
3 twelve, but gives no vote himſelf on a trial by (z) com- 
* ＋ State Tr, Miſſion, but only on a trial by the houſe of peers, while the 
902. parliament is ſitting. | | 

1 657. 


| Sect. 7. As to the ſecond point, viz. Who are to be triers; 

(a) aft. 48. jt is agreed (a) That none but lords who have a vote in parlia- 

Co, Litt. 150. ment can paſs on ſuch a trial; and before 7 Will, 3. c. f. 

when the trial was by commiſſion, it ſeems to have been the 
practice for the lord ſteward to cauſe as many temporal lords 
to be ſummoned as he thought tit; and for the lords fo ſum- 
moned alone to paſs on the trial, But this is remedied by that 
ſtatute ſet forth more at large in the next ſection. 


«7 Sec. 8. It is agreed, That at a trial before the houſe of 
(5) Ab. F. Cor. peers, every temporal lord who has a right to voie in that houſe, 
Sten 8. P. c. bas a right to paſs on ſuch trial. But it is ſaid in the year- 
153 - book of 10 Ed. 4. 6. (5) pl. 17. That upon the trial of a 
— - auge peer in parliament, the biſhops ſhall make a procurator, becauſe 

| Cores bay. they cannot conſent to the death of a man; but this is (c) ſaid 
ſays that they to be wholly grounded on a canon not in force at this day, 
REN. Neither do I find any precedent wherein they have been ex- 

iward Coke cluded againſt their - conſent, or have withdrawn themſelves 
1 1oft, 37. ſays without a proteſtation of their right, or making a proxy 3 (4) 


EASY muſt and the judgment againſt the Spencers, was expreſsſy reverſed 


make thei for this reaſon among others, becauſe the biſhops were not pre- 
ew A ſent; and in the precedents chiefly inſiſted on of the other ſide, 

beter, it is not expreſsly ſaid that they were not preſent, and it doth 

the biſh | 

hdi vn in rim inal caſes e. 24 3. and Hunt's argument, e. 9, 10 11. (2) Vide the 4 Comments) 

161. Foſter 24%, | | | 


not 


* 

3 8. D PT 
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fly appear, but that they might be included under the 

voll peers, However it hath been always (e) admitted that (. Seefunt's 
they have 2 right to vote in a bill of attainder: Alſo in the" — =! 
ear] of Danby's caſe, they were adjudged 77 by the houſe of bideps, ac. - 
lords to have g right to vote in queſtions previous to the trial a. 1 "and 
of a tidugh this was ftrongly oppoſed by the houſe of _— — of 
commons; And their right to vote at the trial itſelf, if they ;urigiatios jo 
think fit, ſeems fully implied in 7 Will, 3. c. 3. which enacts, capital caſes, 
« That upon the trial of any peer or peereſs for treaſon or © e 
« miſpriftvn, all the peers who have a right to fit and vote in (% sui Tr. 
60 par iament ſhall be ſummoned twenty days at leaſt before 742. 
« every ſuch trial, to appear at every ſuch trial, and 'that 22 — IN 
« exery peer ſo ſummoned arid appearing, ſhall vote at the 4 
a trial; every ſuch peer firſt taking the oaths of allegiance 
« and ſupremacy, and ſubſcribing and repeating the (g) decla- 
8 ration againſt popery. D 
$2. 9. As to the third point, vis. What perſotis are to (50a Ind. 4 
he thus tried: It is (þ) agreed, That no lord of any (i) other 3 Ind. go... 
country, or even of (A) Scotland, before the union under n i 
queen Anne, or of (Y) Ireland, nor the ſon and heir (m) appa- Brief 473. 
rent of any peer or any other man whatſoever, who is not 20 Bd. 4. 6. 
it the time a lord of parliament, hath any right to ſuch a trial j 
in this kingdom. But that every lord of parliament hath a i) 9 Coke 117. 
right to ſuch a trial (=) by virtue of that clauſe in Magna Vide 3a Ed. 3. 
Charts, ch. 29. Nec ſuper cum ibimus, nec ſuper eum mitte- 3g de 
* mus, niſi per ligale judicium parium ſuorum vel per legem Dignity 29. 
6 trrg,” ; (!) Vide ſup, e. 


25. ſect. 30. 
*) B. Treaſon 2. (=) Such trial is ſaid to be very ancient, 2 Inſt, 45, 50y 


if, 10. It is recited by 20 Hen. 6. c. 9. to have been 
a doubt in the Jaw of England how ladies of great eſtate in 
reſpeft of their huſbands, peers of the land, married or ſole, 
that is to ſay, dutcheſſes, counteſſes or baroneſſes, ſhall be put 
to anſwer, and judged upon indictments of treaſons and fe- 
lonjes, becauſe they are not mentioned in the ſaid ſtatute of 
Magna Charta, ch. 29. and thereupon to put out ſuch doubts, 
be) it is declared, “ That ſuch ladies ſo indicted of any (% 2 Inſt. 45: 50» 
* treaſon or felony, whether they be married or ſole, ſhall 
* thereof be brought to anſwer, and judged before ſuch judges 
ind peers of the realm, as peers of the realm ſhould be, if 
: ” were indicted or impeached of ſuch treaſons or ſe- 
E | 


d. 11, ing "four: 
11. It ſeems (p) agreed, that a queen, the king's —— faut 


Gnſort, and alſo a queen dowager, whether ſhe continue , 
dle after the king's death, or take a ſecond huſband, be he a a 


Qqz peer 
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(p)See the cite. pęer or commoner 3 and alſo all peereſſes by birth 
— to the next they he ſole or (5) 87 to NT or a : Ki ye 
40 lad, ge. 211 marchioneſſes and viſcqunteſles, are intitſed to a trial by the 
Co. Lit. 16. Peers though none of them be expreſly mentioned in this ad, o 
N im Magna Charta. But it is (2) agreed, That a peereſs by 
,  - marriage loſes her dignity by marrying a commoner, 
( 5 k. C.152 S227, 12. It is ſaid by (r) Staundforde and (:) Coke, tha 
2 thafe who are lords of parliament, not in teſpect of their bo- 
151. it ſeems ad- bility, but of their baronies which they hold of the crown, 2 
mitted that a biſhops now do, and ſome abbots and priors (t) did formerly, are 


< <1 x not within the intent of Magna Charta, to be tried by the 


peers, in caſes peers. And (a) Selden ſeems clear, that this is the only pri- 


ſor ſuch i i 1 I 
1 or ſuc lege which biſhops have not in common with other peen. 


Trial 142. cites And thoſe who ſeem (x) molt for the contrary opinion admit 
a note from F. that the law bath been orally ſo taken. Neither do they 
Chall. 115. produce any precedent where a biſhop or abbot has been tried 


herein he ſays Wed 
It was holden by the peers upon a commiſſion; but on the contrary admit 


that biſhops that there are (y) two precedents of their being tried by dhe 


1 ied 2 * ; 
— 1 country. And it is ſaid by (z) others, that there are diven 


this de miſtaken, precedents of this kind; yet Selden, with his utmoſt diligence, 
for there is no ſeems able to produce but two, which clearly and fully come 
_—_—_ up to his point, viz. thoſe of archbiſhop Cranmer and biſhop 
(e) Co. Litt. 97. Eilber, However it ſeems to be (a) agreed, That while the 
— — — parliament 1s fitting a biſhop ſhall be tried by the peers 
ry b. 0, 

fol; 292. (u Selden of Baronage 152. Titles of honour, iſt edit, p. 347. (x) Hunt's argomest 
for the biſhops right in capital caſes, ch. 18. Gibſon's Codex 154, Stiilingfleet of the biſhops juil- 
diQion in capital caſes, c. 4. (y) B. Trial . See Hunt's argument c. 18. and Stillingfleet of the 
biſhops Jutiſaiction in capital caſes. (z) S. P. C. 133. Seld. Baron, 142 to 155, Vide 3 Inf. 0, 
(s) See Hunt's argument c. 18, Trials per pais c. 2. par- 8. 1 State Trials 374. Stillingflect of the 
biſhops juriidition in capital caſes, B, Abr, Trial 142. contrary, Vide 4 Comm, 462. 


(5) 0d. 30. Ses. 13. As to the fourth point, viz. As to what crime 
5. 8 a peer is to be tried by his peers: I take it to be (6) agreed, 


x Bulfirode 198. That he has a right to be ſo tried upon an indictment of ties. 


1 22 ſon or felony, (c) whether ſuch treaſon or ſelony be made 
(0% Ses thebooks ſuch by the common law, or by ſtatute; and alſo upon n 


above cited, indidtment for a miſpriſion of treaſon or felony ; but it (4 


* Tr. 3: ſeems that regularly he is to be tried by the country for al 
(e) » Beines other crimes, out of parliament, as (e) premunire, ( f) riot, (2 
445 1999 ſeducing a young lady from her parents in ofder to debaucd 
beet gl her, &c. 

(f) 3 State Tr. 79. (g) 3 State Tr. 52. 12 Coke 93. 


(3) roEd. 4.6 Sec. 14. As to the fifth point, vis, Upon what ſuits and 
F, Corone 34. pleas a peer is to be tried by his peers : It hath been (0) 36 


B. Corone 133. 


J | i f ſe· 
8. P. C. 12. Judged, That he ſhall not be fo tried upon an appeal o 
2 loft, 49. lony, but only upon an indiAment; and the reaſon given fo 


Rata 50, it is, that thoſe words in Magna Charta, ch, 29, 4% f 


* 
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am itinus, oc, are to be infended only of the fuit of the king, 
ref he ls RR {MO RT en nn 

me 15. Alfo it hath been ( ) adjudged, and appears from (e) 3 Inft. 26, 

conftant (b) experience, that neither the ſaid clauſe of Maght 28. 

Charta, nor any other law, privileges a peer from being ifi- G5) + 3 t. 

lifted by A grand Jury of . —— | in i 3 State oh Py : 

bench, or before commiſſioners of oyer, of the botobet; Kc. 79- 65h. ſy >. 


- 8:9, 16. Alſo it ſeems (i) to be clear, That if a peer ab- (i) 3 Tait; zu. 
ent himſelf, and cannot be found, he may be outlawed per 6 le; oh 
judkium coronatorum, Qc. . i 3 

2. 17. Alſo it is faid that the court of king's berich may 
allow a 6 pardon pleaded by a peer to an indictment in that 
court: But that it cannot receive either his plea of not guilty, 
or confeſlion, but only the lord ſteward on an arraignment be- 
fore the lords. | 3 3 

.. 18. It ſeems clear, That if a peer be (1) attainted of 17 rH, 5. 22, 
treaſon or felony, be may be brought before the king's bench 23. 3 
ind demanded, What he has to i why execution ſhould not Teton * 
be awarded againſt him? And if he plead any matter to ſuch f. Corone 49. 
demand, his plea ſhall be diſcuſſed and execution awarded 
by the ſaid court, upon its being adjudged, againſt him. . 

ln the caſe of earl Ferrers, April 27, 1760, it was determined by all the judges that a peer indiQed 
of ſelony and mutder, and tried and convicted thereof before the lords in parliament, ought to receive 
julgment for the ſame according to the proviſions of 25 Ge 24 ©, 37. (vide ib fta c. 5x. ſect. 10. 
And, ſecondly, ſuppoſing the day appointed by the judgment for execution ſhould lapſe before. ſuch 
extcution done, that a new time may be appointed for the n either by che hi court of pat- 
kament before which ſuch peer ſhall have been attainted, although the office of eward be de- 


high 
termined, or by the court of king's bench, the parliament not then'fittiag 3 and the record of me . 
kinder being properly removed into that court, Foſter 33. I ei 


(k) 2 Inſt, 49. 


nes kf „ eee e cee 2% 
&d, Sa, 19. As to the ſixth point, viz. Whether a peer (n) . 
ez can waive a trial by his peers: It hath. been (n) adjudged, part 2. | 
ade That if a peer on an arraignment before the lords tefuſe to put . <> py 
| g bimtelf upon his peers, he ſhall be dealt with as one that ſtand Nang d, 
(4) 


my elynge 3. 
mute; for it is as much the law of the land, that a peer be tried Yer chers i”: 
by his peers as a commoner by commoners. Yet if one who ebe a 


kaya title to peerage, be indicted and arraigned as a com- 1. That 14 


moner, and plead not guilty, and put himſelf upon his cbunl Bee pt 
wh 2 been (n) adjudged, That be cannot afterwards bictelf on bi 


logerſt that he is a peer, and pray a trial by his pers. trad by a jury 
dey 0:2. 20. As to the ſeventh point, viz. In what niahner ( Hager s. 
)* 


E may require the opinion of the lord ſteward, or of 93 > 
5 Judges : It was (o) reſolved by all the judges in the lord > 16k 44 
es caſe, who was tried by commiſſion, that no queſtion pic 
%ght to be aſked of the lord ſteward or of the judges in the 7 
— of the priſoner. And it was (o) adjudged by the lord 4 unn 


wed, in the carl of Warwick's caſe, who was tried by the * 
Qq 3 houſe 


Foſter 1243. adjourned as often as there is occaſion, and the evidence taken 


alone is judge in al} pcints of law and prafiice, and the poen trier are merely judges of the 
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| houſe of peers jn parliament, that no queſtion ought 
ume. 
88 = aſked of the judges in the abſence of — But i — 
1 Sate Tr. 271. lord Audley's caſe, who was tried by commiſſion, the lords 
+ triers, (9) after they were withdrawn, conſulted with the lord 
chief juſtice four ſeveral times, and alſo ſent to conſult with 

, the lord ſteward. Yet, notwithſtanding this precedent, the 
(r) Kelynge 54. judges (r) reſolved in the lord Morley's caſe, who was like, 
7 State Tr. 422+ wiſe tried by commiſſion, that if after the lords were with. 
Sed vide 3 Inf, drawn they ſhould ſend for any of the judges to deſire their 
29 and 30 opinions, on a point in law, and the lord ſteward ſhould pers 
mit them to go, they wauld tell the lords, if they ſhould aſk 

them any queſtion, that they were not to give any private 

opinion, without conference with the reſt of the judges, and 

that openly in court. But they reſolved that if the lord flew. 

ard ſhould aſk them any queſtion in open court, though in 

the abſence of the priſoner, they would anſwer it, becauſe they 

are called to aſſiſt the court, and the demand of any queſtion 

in ſuch caſe is to be referred to the diſcretion of the lord ſtew. 


ard, | | 

(z) 3 St. Te. Segt. 21. When a peer is tried before the houſe of peen 

679%. ia parliament, the lord ſteward () withdraws with the teſt of 
| the lords, and conſults with them, 

(0 2 St. Tr, Sec. 22. As to the eighth point, viz. Whether the court 

954 may be adjourned: It is agreed, (t) That where a peer is tried 


| kay Tr. 977 to hy the houſe of lords in full parliament, the houſe may be 


(») Ruſhw, p G. by parcels ; Alſo it hath been («) adjudged, That where the 


ns <8 26:,. trial is by commiſſion, the lord ſteward after a verdid 1s 
2 . 5. £ a l g f 
But Moor 622. given, may take time to adviſe upon it, and that his office 


ſeems contrary. continues till he has given judgment, Alſo it was (x) (aid 

— Kely, cy, to have been agreed by the judges in the lord Dacre's eat, 

But Moor 22 That on ſuch a trial the court might be adjourned, 

in a report of and that if the lords triers did not agree, it was holden 

the very fa by ſome they ought to be kept —_— all night, and by 
e 


le, it is faid | b 
thavchecomtary others that they might go to their ſeveral houſes, But it i 


was holden, ſaid, (y) that there is no precedent of the lords triers ever ha- 
8 1 12 ing ſeparated upon a trial by commiſſion, after the evidence 
7 f 4 4 - 5 . * 
But ſee Moor has been given for the king; and it is ſaid to have been (2) 
_ reſolved by all the judges in the caſe of the duke of Norſolk, 
n — 2 That the peers in ſuch caſe muſt continue together till they 
(a) g Se. Tr, agree to give verdict, and the like was (a) adjudged by the 
677 to 630. Jjord fteward in the lord Delamere's caſe. 1 
| g ſe of peers in parliamear, every eſent on the trial is fo fuse 
12 — 1 — ng! g lord bigh feward i6 Sfvally, though not 7 


2ppointed, rather in the nature of a ſpeaker to regulate the proceedings, than as a judge. * 


260. Foſter 145, Bot in the court of the high ſteward, which is held in the receſs of 68. Top 
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CHAPTER THE FORT. FIF T AH. 


OF TRIAL BY BAT TEL. 


Trial by Battel, at the (a) defendant's choice, is allowable (- Finch 422. 

, 8. P. C. 176. 
A in appeals (b) of treaſon before the conſtable and mar- Pieta I. 1 2 34s 
hal, and in appeals (c) of felony, whether by appellants or (4) f. 27. 
approvers, Tr, per pais c. a. 


ſ. 19. 
Y Vide c. 23. f. 29. Crompton Jur, 32. b. 88. B. Battel 15. (e) Raftal 50. C. Elis. 
do 120, 305. 0. 2,6. (4) Raftal 42. $, . E. 178. 9 Coke 31. | Ws 


dea. 2. For the manner of waging battel in an appeal of 
treaſon, being according to the civil law, I ſhall refer to-Ruſh- 
worth's collections, part 2. volume 1. folio 112 to 128. 


$f, 3. When an appellee of felony wages battel, he pleads 
/) that he is not guilty, and that he is ready to defend the (e) c. Eliz. 62. 
lame by his body, and then (/) flings down his glove, and if Rafal 42. 30. 
the appellant will join battel, he replies, That he is ready to W 

J : 4-3 

make good his appeal by his body upon the body of the ap- (/S. P. c. 178. 
pellee,” and takes up the glove: And then the appellee lays his p 4. 
(z) right hand on the book, and with his left hand takes the () b. Bat. 1. 6, 
zpellant by the right, and (5) ſwears to this effect, „hear 9 H. 43. 
* this thou who calleſt thyſelf John by the name of baptiſm, 7 _ ” 
* that | who call myſelf Thomas by the name of baptiſm, did Ritten ar. 
* not feloniouſly murder thy father W. by name (on the — day 
* of — in the year of — at B.) as you ſurmiſe, nor am any 


* way guilty of the ſaid felony ; ſo help me God; and then he 9 


ſhall kiſs the book and ſay, ** and this I will defend againſt thee 


* by my body, as this court ſhall award.” And then the appel- - 2 os — 
unt lays his right hand on the book, and with his leſt hand Britton pq 
lates the appellee by the right, and ſwears to this effect, Brackan B. 3. 
* Hear this thou who calleſt thyſelf Thomas by the name of 0 Rades 
„ baxtiſm, that thou feloniouſly (on the — day of in S. b. C. 178. 
de — year of — at B.) didſt murder my father W. by (% Flea B. 1. 
name, ſo help me God;” and then he ſhall kiſs the book and KU — 
ly, * and this I will prove againſt thee by my body, as this 9H.4. 3 
court ſhall award,” And then the court ſhall (i) appoint = fs Ge 878 
i Gay and place for the battel, and in the mean while the ap- f. f 


ſhall be kept in the (4) cuſtody of the marſhal, and the 111. 
44 appellant 
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(1) Flein B. 1. appellant ſhall find (1) ſureties to be ready to fight at the time 
<3 „28. and place, unleſs he be an approver, in which caſe (in) he ſhall 
27 Ahn, Alſo be kept by the marſhal. And the (=) night before th 
8. P. C. x78. day of battel, both parties ſhall be arraigned by the marſhal, 
n ms 78. and ſhall be brought into the field before the (o) Juſtices of the 
B B. tel 1. 6, court where the appeal is depending, at the riſing of the fu, 
17 Far. 3.2: (p) barg/headed, and bare legged from the knee downyud, 
* * and 15 in the arms to the elbows, and armed only with 
that both parties baſton an ell long, and four-cornered targets, and before 
— kept in eth they 21 8 take ebe oath, „ Hear this ſe 
m) Radl az, *©* juſtices, that I, A. B. have neither eat nor drank, nor dore 
* "mh * any thing elſe, nor any other for me, by which the lay af 
B. Battel1, God may be deprefled,' and the law of the devil exalted 
Ot . And then after (7) proclamation for filence under pain of im- 
Dyer zei.  Priſonment for a year and a day, &. they ſhall begin the con. 
— A 15. bat, wherein if the appellee be fo far vanquiſhed that he canngt 
„. or will not fight any longer, he may be adjudged to be () 
Bracton B. 3. hanged immediately; but if he can maintain the fight till the 
— 3 neg 4.5 ſtars appear, he ſhall have (7) judgment to go quit of the . 
Con. 3 Hl. 64 beal. And if the appellant become recreant, that is, a crying 
20. coward or craven, the appellee ſhall not only recover his di. 
(p) Britton 41- mages, but may allo, as it (2) ſeems, plead his acquittal in bu 
— bead of a ſubſequent indictment or appeal, and the appellant (z) 
well be covered, ſhall for his perjury loſe his liberam legem. Vet if there be 
uk other appellees in the ſame appeal, it hath been adjudged, () 
Vice 1 H. 6,6, that it ſhall ftill ſtand in force againſt them. But for thele 


. FR matters I ſhall refer to ch. 24. ſect. 24. | 


(7) Fleta B, 1. e. 36+ ſ. 30. Brafton B. 3. c. 21. .. 4. Britton f. 40. (7) Fleta B. 1. 34-4 fl. 
(s) S. P. C. 178. b. See where this is done accordingly. 19 H. 6, 35. F. Corone 6, B. Cowat 
46. Bracton B. 1. c. 21, 1.6, (t) Trials per pais c. 2. l. 19. 3 Ioft. 221, Fleta B. 1. 0. 
I. 32+ Bratton B 3. c. 21. f. 5, (2) Sup, e. 23. f. 140. and e. 35. ſ. 6, F. Corone 98. Fleu B.. 
C. 34. J. 32. (*) 3 Inſt, 221, Co, Litt, 6. (3) F. Corone 98. g 


— 1 _ — = -- 


(=) Finch 421, Set. 4. In appeals each party muſt fight in proper (2) fe- 
3885 ſon, and not by champions. And therefore if the appellant d 
To i. Under an apparent diſability of fighting, as being a (a) woman, 


lowden335- Or in (5) holy orders, or under (c) age, or of the age of () 


—— pl ang ſixty, (e) or maimed, or (/) blind, he may counterplead tot 


(a) Keilwey wager of battel, and compel the appellee to put himſelf upon 
120, his country. (g) Alſo if an appellant become blind by the 4 


: * of God after he has waged battel ; the court will diſcharge him 


p. C. 180. Of the battel; and in ſuch caſe it is (+) ſaid that the appeller 
(5) Britton 40. ſhall go free. 
(c) Keilway 120. 

Finch 43. F. Droit 3. S. P. C. 60. 180. 22 Edw. 4. 20. Fleta B. 1. c. 3+ led. 1 
(4) S. P. C. 60, 180. F. Corone 385, 22 Ed. 4. 20. Trials per pais c. 2. ſect. 19. _ 
1. £ 34 ſe. 25. (e Finch 423. F. Corone 330. 468. S. P. C. 180, 23 Ev. + 


Trials per pais ©, 2. (et. 19, Fleta B. 1. c. 34. ſet, 25, (Fr. Droit 57. 3 Laſt, 158, 1 
(2) F. Droit, 57, 3 loft, 158, 139. (5) 3 Laſt, 158, 189. 


Ko, 


R S 5 * >, 4a © 


Cb. 6. OF TRIAL BY BATTEL; bor 


$2.5. Alſo if a (5) peer of the realm, and much more if (5) Finch 423. 
the king bring an appeal, the defendant ſhall not be admitted — P. O. 183. 
to wage battel by reaſon of the dignity of the perſons, CONE — 
| 34- eR, 25, 
$42.6. Alſo the citizens of London have a ſpecial (i) pri- (i) 8. P. C. 180 
vilege by charter, that in appeals brought by any of them, there E. Corone 185, 
ſhall be no wager of battel. 187. 


dall. 7. Alſo any plaintiff may counterplead a wager of (h Finch 428, 
butel, by alledging ſuch matters againſt the defendant as in- r 
duce 2 violent preſumption of guilt; as in an appeal of rob- p. — 2 
bery, by ſhewing (+) that the defendant was taken with the 125. 146. 157. 
wanner, &c. And in an appeal of death, that he was found 2 37 $+ 
ing upon the deceaſed (I) with a bloody knife in his hand; 4 Kd. 4 
and in any appeal by ſhewing that the defendant being under B. Bu 55. 
an arreſt for the crime charged againſt him, (m) brake the. * . 
priſon, or (u) eſcaped, unleſs ſuch breaking or eſcape be (e 18. 
pardoned, For the law will (p) not oblige a plaintiff to Vide ſup, e. 1g. 
make good his accuſation in ſo extraordinary a manner, when Nn | 
in all appearance he may prove it in the ordinary way. It is S. P. C. ky 
alſo a good counterplea of battel that the defendant hath been F Corone 417, 
(i) indicted for the ſame fact, unleſs the indictment were in- WI 7 

«ray | 180. 


| 1 Aſſise 3. 6, 
F. Corone 154. 157. 164. 251. 281. (2) Finch 422, | Hobart $2, 8. P. C. 3 — 
F. Corone 164. 251. (e) S. P. C. 100, Hobart $2, F. Corone 164. 28 1. B. Battel 3. x Aſize - 


) Trials ait, c. 2, ſ, I Fi SV F 
re ot 0 06-B0 S 03> WS: 3 Appeal 214. 


$2.8, It is enacted by 6 Rich. 2. That the defendant 
hall not be received to wage battel in an appeal of rape. 


CHAPTER 
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50 CHAPTER THE FORTY-SIXTH, 
OF EVIDENCE, 
(4) State Trials A 8 to the nature of evidence, ſo far as it more particularly 
vol. 4. f. 277. concerns criminal caſes, having premiſed that it is x 
7) Sir Heory ſettled rule, That in caſes of life no (a) evidence is to be given 


Vane's caſe, apainſt a priſoner but in his preſence; and that it hath been 
State Ti, (I) adjudged, That no bill of exceptions is grantable on a 
herein un indictment of treaſon or felony, the ſtatute of Weſtminſter 2, 
Gaid that ſuch c. 3. cum aliquts implacitatus, &c. proponat exceptionem, &c. hav- 
bill never wa? ing been never thought to extend to any ſuch caſe, it being 


_— nay plain that it could not but cauſe an infinite delay of juſtice, if 


e-pital caſe, and jt ſhould. | ; 

as this caſe is £5 

reported in x Sid. 85. 1 Keble 334. it ſeems to have been holden that it is not grantable on any in» 
dictment; and as it is reported in 1 Lev. 68, and Kelynge 15. that it is not grantable in 2) ci - 


minal caſe whatſoever. Vide 2 Ink, 427. 


I ſhall more fully conſider the following points: Firſt, How 

many witneſſes are required in criminal cafes. Secondly, 

What is to be allowed as evidence. Thirdly, Who may be 

witneſſes, Fourthly, In what manner the witneſſes for the de- 

fendant are to give their evidence. Fifthly, Whether a de- 

« fendant have right to proceſs to bring in his witneſſes, Sixth), 
i What evidence maintains an indictment, &c. Seventh), 
4 What may be given in evidence on the part of the defendant, 
Eighthly, In what caſes witneſſes may be allowed their exe 


pences. y 


ll ? * $:4.2. As to the firſt point, vis. How many witneſſes 
| 8388 are required in criminal caſes: Having already endeavoured to 
be ewo witneſſes ſhew that the common law did (c) not require any certain 
pot, 17 $0 number of witneſſes for the trial of any crime whatſoever, 
| (4) Sum. 262. ſhall only add in this place, That it ſeems to have been the 
and the authori- more (d) prevailing opinion, That 1 Edw, 6. c. 12. 


—.— of : w. 6. c. II. which required two witneſſes in 


this ſection. were not repealed by i & 2 Ph. & Mary, c. 10. (e) which ordered 
—— do, that all trials of treaſon ſhould be according to the courſe 
2 St. f. 408, the common law; and therefore that it was ſtill neceſſary in 
and ſup.c. 25. trials of high treaſon, not concerning the coin, to have ei 


ſ. 129. ? 
(e) For theſe ſtatutes, and their expoſition, fee c. 25, . 130 to 146. 


IL 


V bn ® Go i : n=” © © 


S 
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: to the (/) ſame overt- act, or one witneſs to one, {f} Raymond 
— — to an overt- act of the ſame kind of 497» 408. 


. 2 St. Tr. f. 
treaſon, or at leaſt one witneſs to an overt - act, and (5) another ; 8. Tr. 668 
to a material circumſtance to prove it. (e ) I — T. 
97.723, 724+ 
0 6 0 8 . $2 8 O. 3 St. Tr. 149. 156. 228. 4 St. Tr. 26 87 88. 117. R = 
— >? Nags „ (fe St. Tr. 408. 3 St. Tr. 228, 229. 688, 689. 394 to 907. 22, 
$29, 030+ 1 St, Tr. 636, But x St, Tr. 180, 182. tis holden that circumſtantial evidence — 


Foſter bath examined the opinions upon theſe ſtatutes, contained in 3 Inſt. 26, Summary 264. 
1 Hale 296. 306. 2 Hale 386. 2 State Trials 144. 171.177. and in Kelynge 9. very much 1 
lage, and concludes with our author, that they are till in force, He adds, however, that the x Ed. 5. 
12. which, both in petit and high treaſon, requires two witneſſes upon the indiFment and at the trial. 
and the 5 & 6 Edw. 6, c. 11, which, in all treaſons, requires that the witneſſes, if living, hall be en- 
\mined in perſon at the trial in open court, arg not altered as 79 petit treaſon by 7 Will, 3. . 3, "Vide 
Foter 232+ 238. 290 | | ; 


But in relation to theſe matters it will be needleſs, at this vide chapters 
dzy, to examine how far theſe opinions were reconcilable with fed. 234 to 14 
the firſt of Philip and Mary; the law ſeeming to be ſettled by Foſter 233. 
Wil. 3. c. 3. . 2. which is expreſs, © That no perſon or 50.44 
« rerſons whatſoever ſhall be indicted, tried, or attainted of 
« high treaſon, whereby any corruption of blood may or ſhall | 
de made to any ſuch offender or offenders, or to the heir or ( A collateral 
6 heirs of any ſuch offender or offenders, or of miſpriſion of id, not tending 
« ſuch treaſon, but by and upon the oaths and teſtimony of two Cn 
« |awful witneſſes, either both of them to the ſame overt-act, may be proved 
« or one of them to one, and the other of them to another Þy one witneſs, 
« oyert-a&t of the ſame treaſon (i); unleſs the party indicted eek ho 
« and arraigned or tried ſhall willingly, without violence, in per Holt. 
open court, confeſs the ſame or ſhall ſtand mute, or refuſe Vauthan s Caſe, 
* to plead; or in caſes of high treaſon ſhall peremptorily 8 n 
* challenge above the number of thirty-five of the jury.“ | 

And it is further enacted by par. 4. That if two or more 
* diltint treaſons of divers heads or kinds ſhall be alledged 
« in one bill of indictment, one witneſs produced to prove one 
* of the ſaid treaſons, and another witneſs produced to prove 
another of the ſaid treaſons, ſhall not be deemed or taken to 


: KB gr witneſſes to the tame treaſon within the meaning of 
act.“ | : 


As to the ſecond point, viz. What is to be allowed as evi- 
(ence in criminal caſes : I ſhall conſider, Firſt, Where the 
confeihop of the defegdant or the depoſitions of others out of 
court may be allowed aß evidence. Secondly, How far hear- 
ky is evidence, * Thirdly, Whether ſimilitude of hands be any 
"dence in criminal caſes, 


8.3. As to the firſt particular 1 Where the conſeſ- 
don of the defendant, or the depoſitions of others, out of court, 


may 
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(4) Sum. 10. may be allowed as evidence. It ſeems that the confeſfon 


793 — the defendant himſelf, whether taken upon an (4) — 


3 State Trials before juſtices of peace, in purſuance of 1 & 2 Ph. & M 


15. 131. c. 13. or of 2 & 3 Ph. & Mary, c. 10. upon (1) 1 


92 wy 3 (n) commitment for felony, or taken by the common law 


(OS Fr. 89. àn examination (1) before a ſecretary of ſtate, or other magil. 
186.964. trates for (u) treaſon, or (o) other crimes, not within thok 
4% Rely, 18, ſtatutes, or in (p) diſcourſe with private perſons, hath lu 
(6) 5 Mod. x64, been allowed to be given in evidence againſt the party conſef. 
122 "YL ing, but (q) not againſt others (2). | 


Dyer 21 4 State Trials 33. 3 State Trials 8, 9. Francia's Trial. 1 State Tri 
(2 — — practiſed. 1 State Trials in Sir Jerv, Ellis's Trial, and n 
fol. 49 to 56, Duke of Norfolk's trial, fol. 23 to 85. and 97, 98. Other trials from fol, 118 w1n4, 
Earl of Elias trial 167, 168. Sir Walter Raleigh's trial fol. 297, 178. 131, 

(x) The identity of theſe examinations muſt be proved at the trial before they can be read in e - 
dence, Summary 263. and if they are not proved they cannot be admitted orally ; for a confeſiva, 
being the Rrongeft proof of guilt, requires the higheſt authenticity, O. B. 178 $+ p. 861. and this cos · 
ſeſſion mult be proved to have been without menace, or undue terror, 2 Hale 285. 


(2) The human mind under the preſſure of calamity is eafily ſeduced ; and is liable, in the alarm ul 
danger, to acknowledge, indiſcriminately, a falſehood or a truth, as different agitations may perl, 
A confeſſion, therefore, whether made upon an official examination or in diſcourſe with private pets 
ſons, which is obtained from a defendant either by the flattery of hope, or by the impreflions of fear 
however ſlightly the emotions may be implanted (vide O. B. 1786. page $387.), is not admiſſible ey. 
dence; for the law will not ſuffer a priſoner to be made the deluded inftrumeat of his own convition,. 
But if any facts ariſe in conſequence of even ſuch a confeflion, they may be given in evidence; becuue 
rbey muſt ever be immutably the ſame, whether the confeflion which diſcloſed them be true or falle; 
and juſtice cannot ſuffer by their admiſſion, O. B. 1785. p. 861. The truth of theſe contingent fatty, 
however, muſt be proved independently of, and not coupled with, or explained by the converſation or 


_— from Which they are derived, Vide O. B. 1784. p. 420, Moſs's Caſe, O. B. Fe, 
ell. 1781. 


(-) Kelynge 18. Sec. 4. Alſo it was (7) holden, That two witneſſes of a 
Sup. c. 25. ſect. confeſſion of high treaſon, upon an examination before a juſ- 
1 Hale 30g, tice of peace, were ſufficient to conviẽt the perſon ſo confell 
2 And. 67, ing, within the meaning of 1 Edw. 6. c. 12. & 5 & 6 Edv. b. 
3 Iaſt. 25. c. 11. which required two witneſſes in high treaſon, * unlel 
| « the offender ſhould willingly without violence confeſs the 
« ſame: But this is remedied by 7 Will. 3. c. 3. (3) which 
requires two witneſſes, unleſs the party willingly, 

« without violence, in open court confeſs, &c.“ 


(3) This ſtatute prevents ſuch confeſſion, as above mentioned, from having the force of a convidtne; 
but does not defiroy the admiſſibility of it in evidence for any purpoſe, except to prove the cen in 
laid in the indiAment. The overt acts muſt ftill be proved by two lawful witneſſes, notwithftanding tt 
admiſſion of any ſuch confeſſion as to collateral matters; for no eonfeſſion unleſs made in open court, 
which in Francia's caſe was determined to mean upon the arraigament of the party, cao be» 
ficient ground for a conviction in treaſon, Foſter 240 to 244. Francia's caſe, 6 State Trial þ 
Willis's caſe, 8 State Trials 254, 255 262, 263. Sed vide Berwick's caſe, Foſter 11, 


(+) 5 Mod. 165. Se. 5. It (s) ſeems an eſtabliſhed rule, that where! 


—4 — man's confeſſion is made uſe of againſt him, it muſt all d 
1 taken together, and not by parcels. N 


6. It ſeems (t) ſettled, That the examination of an in- ( kelynge cc. 
Fa taken upon 0 oath, and (x) ſubſcribed by bim either 262 41. 
before a (y) coroner upon an inquiſition of death, in purſuance CO — N 
of 1 and 2 Ph. and Mary, c. 1 85 or before (a) juſtices , Keble 19. 
of peace in purſuance of 1 & 2 Ph. & Mary, c. 13. and Vide C. Elis. 
2 & 3 Ph. & Mary, c. 10. upon a (5) bailment or (c) co Ben c. 1117 
mitment for any felony, may be given in evidence at the trial 112, 1173. 4 
of ſuch inquiſition, or of an inditment for the ſame felony, (#) 1St.Tr.265, 
fit be made out by oath to the ſatisfaction of the court, that rare Sag na 
ſuch informer is (4) dead, or unable to (e) travel, or kept (f) 263. 
away by the means or procurement of the priſoner, and that 0% Supra e. 9. 


the examination offered in evidence is the very ſame (g) that ect. 3t. 


was ſworn before the coroner or juſtice, without any alteration 2 22. 
whatſoever, 6 


ed; but 2 Joa. 
9. it is adjudged that depoſitions before a coroner may be read, but ſaid that thoſe taken — 
z juſtice of peace can in no caſe be read, (5) Supra c. 15. ſect. 59, 60, 61. (e) Sc pra e. 16. 
ſect. 11. (d] Kelynge 55, 1 Levinz 180. 1 Hale 305, 2 Keble 19. Summary 263. 
% Kelynge 85. (% Kelynge 55. In Harriſon's caſe 3 State Trials 941. ſuch an examination 
wa read in evidence, upon proof that the witneſs had been enticed away, though it did not directly 
wpear to have been done by the procurement of the priſoner, (g Kelynge 55. 2 Keble 19. Summary 
163. 2 Hale 284, 2385, 1 Hale 305,-But in petit treaſon, theſe depoſitions, it i faid, are not 
ſuftcient to convict the offender if the party be living, although he is udable to travel, or is kept 
out of the way by the procurement of the priſoner; Foſler 337. 


$2. 7. But it hath been (+) adjudged, That it is not ſuf- (5) Kelynge 55» 
ficient to authoriſe the reading ſuch an examination, to make 


oath that the proſecutors have uſed all their endeavours to find 
the witneſs, but cannot find him, N 

Hell. 8. Alſo it hath been (i) adjudged, That depoſitions () + Roll 460, 
taken before a coroner upon an inquiſition of death ſupcr viſum 461. 


1 eopuris, cannot be given in evidence upon an appeal for the 1 Ku 8. 
l. lame death, becauſe it is a different proſecution from that RW 

. wherein they were taken. | s 
b de. 9. There are many (4) inſtances in the reigns of (+) Foſter 234- 


been Elizabeth and king James the firſt, wherein the depo- P/** 992100» 
: : ate Trial 
dan of abſent witneſſes were allowed as evidence in treaſon — 


ich aid felony, even where it did not appear, but that the witneſſes folk's Trials 84. 
9 might have been produced viva voce. And it was adjudged in — 


0 the earl of Strafford's trial, that where witneſſes could not Udal's Trial fol. 
be produced viva voce, by reaſon of ſickneſs, &c. their depo- 148, 149. 


— _ might be read for or againſt the priſoner on a trial of — — 
* lgh treaſon, but not where they might have been produced in Sir Walter Ra- 


perſon, And it was admitted (m) in the lord Stafford's trial, !*igh's trial fol, 
that the depoſitions taken by a witneſs before a juſtice of the = — Ton 
peace 1 7 at the priſoner's deſire be read at the trial, in order »dmitted in the 
to take off the credit of the witneſs, by ſhewing a variance be- Lord Aude)“ 


over ! 5 ſuch depoſitions and the evidence given in court viva — we 
all be . And for the ſame reaſon it ſeems (1) agreed, That where rape on his own 


Tr lady. t State 

—— 1 : Ruſhworth, Strafford fol, 231. 526 to 531. (J 3 St. Tr. 204. [8 407%. 

gu, 12 w 627, 644: 647.651. 1 State Trials 911. (n) 2 State Trials 343, 344. 
$$ See et, 12. 


a Wits 


66 


. Salkeld 281. 
Sup. ſect. 3. 


Mod. 165. 
92 Ruſh w. 0 


Stafford 524 to 


531. ay, 

2 State Trials 
420. 

4 State Trials 
261. and 2 Roll 


460, 461. 
(9) 4 St. Tr. 


237» &c, 

5 St Trials 17. 
Salkeld 634, 
Foſter 242. 


{r) 4 State Tr, 
265 to 272. 
Sup. ſect. 9. 

1 Sid. 325. 

2 Keble 384. 
Nor can depoſi - 
tions taken in a 
2 Hale 285, 


Summary 263. 
2 Hale 285. 
1 Hawk, c. 42» 


(s) 2 State Tr, 
332 414, 4 15. 
761. 802, 803. 
3 St. Tr. 145. 


410.252. 


4 St. Tr. 33. 


(t) Vide ſup, 


ſe ct. 3- 

(u) 2 State Tr. 

325. 328. 322, 

333. 414, 415» 

3 Stat, Ir. 144, 
45. 209. 210. 


1 O 
(x) 48t. Tr. 33. 3 St» Tr. 254, 285. | 80 
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2 witneſs at one trial varies from his own evidence at another 


in relation to the ſame matter, ſuch variance may alſo be piven 


in evidence to invalidate his teſtimony at the ſecond trial. 


Ser, 10. But it is (0) ſaid to have been adjudged in de 
ſeventh year of Will. 3. by the court of king's bench upon 4. 
vice with the juſtices of the common pleas, upon an india. 
ment for a libel, that depoſitions taken before a juſtice of 
peace relating to the fat could not be given in evidence, 
though the deponent were dead; and that the reaſon why 
ſuch depoſitions may be given in evidence in felony, depends 
upon the ſtatutes of Philip and Mary; and that this cannot 
be extended farther than the particular caſe of felony, But in 
the report of this caſe in 5 (p) Modern it is ſaid that the reaſon 
why ſuch depoſitions could not be read, was becauſe the de- 
fendant was riot preſeht when they were taken, and therefor 
had not the benefit of a croſs examination. 

Sec. 11. However it was (2) agreed in Sir John Fenwick 


caſe, That the information of a witneſs taken upon oath be- 


fore a juſtice of peace, being joined with the evidence of one 
other witneſs only viva voce, could not in the ordinary courſe 
of juſtice, amount to ſufficient evidence within the Wil. 
which requiresg two witneſſes in high treaſon ; and therefore it 
was thought neceſſary to proceed in that caſe by bill of u. 
tainder in parliament, whoſe power can be reſtrained by a0 
rules but thoſe of 8 

Sec. 12. And in the ſame caſe it was (r) agreed, That the 
evidence given by a witneſs at one trial, could not in the 
ordinary courſe of juſtice be made uſe of againſt a defendant oy 


the death of ſuch witneſs, at another trial, 
ſuit of a different nature and juriſdiction be read, Welch's Caſe, 1 Hale jok 


Sect. 13. Alſo it ſeems clear that depoſitions taken in the 
ſpiritual court in a cauſe of divorce for a forcible marriage can. 
not be given in evidence upon an indictment for ſuch marriage 
on the ſtatute of 3 Hen. 7. c. 2. | 


$:7. 14. As to the ſecond particular, viz. How far heariy 
is evidence: It ſeems (s) agreed, That what a (t) ſtranger has 
been heard to ſay is in ſtrictneſs no manner of evidence eithet 
for or againſt a priſoner, not only becauſe it is not upon oath, but 
alſo becauſe the other ſide hath no opportunity of a croſs examil- 
ation; and therefore it ſeems a ſettled rule, That it ſhall newt 
be made uſe of but only by way of inducement (v) or illufti. 
tion of what is properly evidence. Yet it ſeems (x) that whit 
the priſoner had been heard to ſay at another time, way d 
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n in evidence for him (4), as well as againſt (y) him, and % Vide fop. 
10 (ch what a witneſs hath been heard to ſay at another time, 2 Te. 
may be given in evidence in order either to invalidate or con- $29. $02, 603. 

3 


. f i 1 ate Tr. 218 

£m the teſtimony which he gives in court, > — 
4 State Tr, 57, 

52, 33. Videſop.ſef,g & 12. 1 Hale 285, 


declarations of a priſoner may be given in evidence againſt him, but not for him; there» 
15 : — for this purpoſe, eannot be called in his defence; but he way croſs examine — of the 
vitneſſes on the part of the proſecution as to any thing which they may have heard him fay relati 
© the fact he is charged with. ung 


$2. 15. As to the third particular, viz. Whether ſimilitude (2), sut. Tr, 
if hands be any evidence in criminal caſes: It is obſervable 213.216, 217. 
hat this with other circumſtances in (4) Algernoon Sidney's 57 22 * 
ſe was ruled to be good evidence of his having written a paper A. 1 
harged againſt him as an overt- act of high treaſon: Yet in (e) Vide 3 State 
e trial of the ſeven (6) biſhops, the court was divided in opi- —— 227. 
on, whether ſimilitude of hands were evidence of the de- 14. 
ndants having ſigned the paper charged againſt them as a nd Francia's 
del; and the parliament having declared an opinion in the 1 

rerſal of Algernoon Sidney's attainder, that compariſon of Theory 40 
uns is no evidence of a man's hand- writing in criminal cafes: dence 25, 26. 


tſkems to have been generally holden (c) ſince that time, that 5 Viner 204. 


a k , 3 : dete vide 

tis not evidence in any criminal caſe, whether capital or not —. 579. 

apital, Papers found in 
the cuſtody of 


e priſoner, eſpecially if they be proved to be in his hand writing, by perſons who have ſeen him 
nite, may be read in evidence againſt him, Henſey's Caſe, 1 Burrow 644. Vide alſo Lord Prei- 
ys Cale, 4 State Trials 440. 4 State Trials 447, 6 State Trials 478. | 


As to the third point, viz. Who may be witneſſes in cri- 
inal caſes, I ſhall endeavour to ſhew, Firſt, Whether a huſ- 
nd or wife may be witneſſes for or againſt one another. Se- 
ndly, Whether a judge or juror may be a witneſs, Third- 
Where an accomplice in the crime charged againſt a pri- 
ner may be a witneſs againſt him or for him. Fourthly, 
" bere a perſon ſhall be diſabled to be a witneſs in reſpe,,bf 
s having been attainted or convicted of a crime. Filly, 
dere it is a good exception againſt a witneſs that his intereſt 


—_ Sixthly, What other exceptions are good agaiaſt 
Mine $, 


* ; 3 | 8 
* a, 16. As to the firſt of theſe particulars, viz. Whether tdi Co. Uu. 6, 
* udand or wife may be wilneſſes for or againſt one another: 112.187. 


ms (4) agreed, That the huſband and wife being as one 3 
the ſame perſon in affection and intereſt, can no more give 2 Hale 279, 
E for one another in any caſe whatſoever than for them- 4 = WP _ 
es; and that regularly the one. ſhall not be admitted to-give imaged, en, 


| > v 
ce againſt the other, nor the examination of the one be 
made 
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. made uſe of againſt the other, by reaſon of the implacable di. 

— 3 ſenſion which might be cauſed by it, and the great danger of 

gummary 263, perjury from taking the oaths of perſons under fo great a biaks, 
an 


ere, the extreme hardſhip of the caſe : And therefore it hath 


1 Brown. 47, been (e) adjudged, That the huſband cannot be a witneſs apainſt 
Hutt, 116, the wife, nor the wife againſt the huſband, to prove the fit 
Sat. Tr. 608, marriage on an indictment on the ſtatute of 1 (/) Jac. 1. c. u. 


) Naym. 1. for a ſecond marriage. Yet (g) ſome exceptions have been 
and the ſame allowed to this general. rule in caſes of evident neceſſity, 2 in 
point was ad- ; 


- witted in Ficld- the lord (Þ) Audley's caſe, who held his wife's hands and legs 


ing Trial, while his ſervant, by his command, raviſhed her; or where x 
. man is indicted for a (i) forcible marriage againſt the (4) pur. 


(f) Vide B. 1. port of 3 Hen. 7. or where either a huſband or wife have cauſe 
AN to demand (i) ſureties of the peace againſt the other, &c, 
n Raym. 1. FF 

there is an opinion, that a huſband and wife may be witneſſes againſt one another in treaſon, but the 
contrary is adjudgee, 1 Brownlow 47. See 2 Keble 403. 1 H. P. C. 307. (6) State Trials 
vol, 1. f. 388, 265. 209. 366. Hutt. 116, Ruſhw, Collections, part a. vol, 1. f. 94. 99. But this 
caſe is denied to be law, Raym, 1, (i) Cro. Ca. 488. State Trials vol. 4. fol. 388. 3 Keble 19%. 
Pl. 43. (I See B. 1. ch. 42. 492. (/) See b. 1. c. 60, ſect. 4. Hutt, 116. Soin 
an information againſt two, one for perjury, and the other for ſubornation, in ſwearing on the 


trial of an cjeQment, that a child was ſuppofititious, Keeling admitted the hufband of one of the de- 
fendants to give evidence of the birth, but refuſed to admit him as to the ſubornation. Sid. 


2 Keble 403. Mar. 320, And the evidence of a wife has been diſallowed even againſt others = 
her huſband might be indirectly in danger. Dalton 540.— In Sir Thomas Raymond 3. the caſe of 


lord Audley, 1 St. Tr. 388. Hutt, 116. is denied to be law; and it is there + ſaid alſo, that the wife 
way be admitted againſt her huſband in high treaſon, but this. is doubted by x Hale 48. and denied 
391.——Byt no other degree of kindred, or affection, as that of parent to child, &c, will prevent 
a perſon from being a witneſs, Sid, 75, Salk. 289. 


Sect. 17. As to. the ſecond particular, viz. Whether 2 
(m) — Tr. judge or juror may be a witneſs: It ſeems (m) agreed, That it 
7 — is no exception againſt a perſon's giving evidence either for or 
1 Sid, 133. againſt a priſoner, that he is one of the judges or jurors who 
| are to try him. And in the caſe of Hacker, two of the 
perſons in the commiſſion for the trial came off from the bench, 
and: were ſworn and gave evidence, and did not go up to the 

| h again during his trial, 


(i State Tr. 9138. As to the third particular, viz, Where an ac- 
96. 696, 697. ice in the crime charged againſt a priſoner may be a wit- 
923- "ONE againſt him or ſor him: It has been long ſettled (u), 
301. a at it is no exception againſt a witneſs that he hath conſeſ- 


381. Tr,161, fed himſelf guilty of the ſame crime, if he have not been (0) 
451 6% iadicted for itz for if no aceomplices were to be admitted 3 


4 $t. Tr. 12. 33. Witneſſes, it would be generally impoſſible to find evidence to 
Ao Pa convict the greateſt offenders. Allo it hath been often () 


niog to the egntrery argoento. 1 State Trials 724. and Brafton 118. (e) 1 State Trials 96. on 
Trials 501. (p) 1 State Trials 966, 4 State Trials 12, Kelynge 17, 28, 3 Keble 136. Vi 
vol, . fol. 6g7, 20 State Trials 190, | 


G OF) EVIDENCE. ) 609 


led. That accomplices who are indicted, are good witneſſes 
{or the king, until they be convicted. a 


Bat the bare, uncorroborated teſtimony of an accomplice is not thought of ſufficient credit 
to put a priſoner upon his defence: and the queſtion therefore is, whether ſuch teſtimony ſhould _ 
he received until ſome fair and unpolluted evidence be previouſly given of the fact charged againſt 
the priſoner, This point not being ſettled, it remains with the judges to adopt ſuch practice upon 
the occaGion as they reſpectively think moſt eſſential to the ends of juſtice, 


Alſo it hath been (r) adjudged, That ſuch of the defendants (r) r Sider, 337% 
in an information againſt whom no evidence is given, may be Vide Trial per 


witneſſes for the others. It hath been alſo (s) adjudged, That 2 


where A. B. and C. are ſued in three ſeveral actions on the 2 Aſics 12. 
tatute for a ſuppoſed perjury in their evidence concerning (2 R. 


3 . 1 R. Abr. 
the ſame thing, they may be good witneſſes in ſuch actions for 25 


one another. 


$42. 19. As to the fourth particular, viz. Where a per- ( 5 Mod. 16. 
fon ſhall be diſabled to be a witneſs in reſpect of his having 94. 
deen attainted, or convicted of a crime. It ſeems agreed, RENE 33 
That a conviction, and therefore a fortiort an attainder or judg- (s) Ty 


ment of (t) treaſon, (u) felony, (x) piracy, (y) premunire, (z) 2 Bulſtrode 1254. 
perjury, forgery (a) on 5th Eliz. and alſo a (5) judgment in at- 

taint for giving a falſe verdict, or in conſpiracy at the ſuit of 

(c) the king, and alſo (4) judgment for any 81 crime whatſo- (2) Raym. 32. 
erer to ſtand in the pillory (5), or to be whipt or branded, be- —2 leck. 2a, 
ing in a court which had a (/ juriſdiction, are good cauſes of — e. 37. 


exception againſt a witneſs, while they continue in force. _ 7 

5 Os, LIt t. ©, 
Symmary 263. (a) Co. Litt. 6. Vide ſup. c. 43. f. 28. 33 H. 6. 55. 2 Hale 377. But Sum- 
mary 263. tis ſaid in general, that one attaint of forgery cannot be a witneſs, (5) Co, Litt, 6. 
2 Roll. 634. (e) 33 H. 6. 55. 24 E. 3. 34+ Vide 1 Hale 306. ſup. c. 43. f. 25, B. 1. c. 72. 
9. Co. Litt. 6. 2 Hale 277, Bit Summary 263. tis ſaid in general, that one attaint of cone 
lpuaey cannot be a witneſs, (4) That it is not material whether ſuch judgment were actually exe- 
tued. 2 Sa/keld 689. 3 Inſt. 219. 3 Levinz 426, But Co, Litt. 6. Kelynge 37, 38, Sum- 
mary 263. 2 Hale 297. 5 Mod, 75, 76. ſeem to make the execution of the judgment material. 
(*) 2 Salkeld 639, 3 Lev, 426, This point is made a quære, 5 Mod. 15, 16. 75, 76. Skidoer 
$18, 579. And it is ſaid that by the civil and canon law no ſuch judgment es a witneſs, 
valeſs the nature ef the crime be infamous, 3 Levinz 426, 427. (f) 1 Siders i. Raymond 32, 
(s) It is the infamy of the crime which deſtroys the competency; and noe nature or mode of 
the puniſhment, Vice 2 Wilſon, Pendock v. Mackender, and the ca e cited, Gilbert's 
Law of Evidence 139. Principles of Penal Law 61, 62. 


$7.20. But it is (g) agreed, That no ſuch convidting, (2) State Tr, 
or judgment can be made uſe of to this purpoſe, unleſs the re- -—. 074 
cord be actually produced in court. Allo it is a general rule, 438. 445. 1. 
That a (5) witneſs ſhall not be aſked any queſtion the anſwer- 3 State Ir, 425, 


ing to which might oblige him to accuſe himſelf of a crime; 15 2 ol 


and that his credit is to (i) be impeached only by general ac- 263. OM 
3 State Tr. 387. 
1 4 State Tr. 44. Con. Ruſhw. Stafford 605. et ibid, 551. one was not a<mitred to peak to 
T ' himſelf. Nor are witneſſes permitted to give evidence of their own infamy or turpirude, 3 St. 
107. 4 Inſt. 279. 2 Seſſ. Caſes 178. Strange 1148. Salkeld 461. 689. (i) K-lynge 38. 
N. Tr. 256, 680, 4 St, Tr. 129. 3 St. Tr. 131. 467. 297. Bull N. P. 291. 


Vor, II. Rr counts 


I 
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counts of his character and reputation, and not by proofs of 

particular crimes, whereof he never was convicted. 

+ (4) Co. Lit. 6, Sec. 21, It ſeems clear, (4) at this day, That outlawry in 

1 Hale 303, a perſonal action is not a good exception againſt a witne(; as 
. * * it is againſt a juror. And that a perſon convicted of felony 

notice of 2R, Who is admitted to his clergy and (J) burnt in the hand, b 


Abr. 675. thereby re-enabled to be a witneſs. 
Tr n La R 90. Godb. 288. 8 
up. e. 3 129. e. 37, left, 49. am. 370. 380, Godb. 288. Sty. 388. 
38. Vent. 5 Skinner 578, 5 Modern 15. 2 Siderfin 51, Hobart 81. TI: ow 


| Sect. 22, It ſeems (m) agreed, That the king's pardon of 
(m) 2. © 37* treafon or felony after a conviction or attainder, reſtores the 
(0 a Sal, 5 14. party to his credit: Alſo it was holden by the late chief juſtice 
68g. But ſee (n) Holt, That the king's pardon will remove a man's diſability 
. . 9 to be a witneſs in all caſes whatſoever, wherein it is only the 
le 9g. Conſequence of the conviction or judgment againſt him, and 
Hale thinks not an expreſs part of the judgment, as it is in conſpiracy (o) at 
— coor. E the ſuit of the king, and in perjury on the ſtatute, But this 
jury, or forgery, matter (p) ſeems not to be fully ſettled, 


may be a good 
witneſs, if pardoned, 1 Hale 306, (p) Vide Sup. c. 37. ſ. 52, 


(9): Salk. 461. Set, 2 3. It hath been (g) ruled, T hat a conviction of per- 
9. jury doth not diſable a man from making an affidavit in te- 
Scrange 1148: lation to the irregularity of a judgment. | 


Sect. 24. As to the fifth particular, viz. Where it is a good 

exception againſt a witneſs that his intereſt is concerned, It 

1 Van * 6. ſeems an unconteſted (7) rule, in all caſes whatſoever, That it 

= Keble $4 7* is a good exception againſt a witneſs, that he is either to be a 

1 Hale 302,303. gainer or loſer by the event of the cauſe ; whether fuch advan- 

2 Hale 279. tage be direct and immediate, or conſequential only. And this 

(-) 3 St. To, ſeems to be the reaſon why he who is bail for the defendant, 
age? 101 (-) cannot be an evidence for him without confent. 


(e) Co, Lit. 6, 0 00 the ſame ground it is (t) agreed, Fhat he who 


2 R. Abr. 686. > 7 . 
1 Hale 30a, © borraſys money upon an uſurious contract, cannot be a witneſ 


(%) Raym. 191. uponſan information for the uſury unleſs he (2) hath paid the 
2 Ke ble 384. dney, whether ſuch information be brought by himſelf or any 
233 — der; for if in ſuch caſe a man might be a witneſs, he would 
; nn effect ſwear for himſelf, by proving a matter which may 
avoid his own contract. 


(x)'1 Salk, 2382, And upon the like reaſon it hath been (x) ruled, That ht 


Yet between the i A ia hand to 
Ki Pars, Who by a flight hath been impoſed upon to ſet his h 
1 Siderfi ny note for more money than he intended, is no- good witneſs on 


1 an information for the cheat; becauſe a conviAion may be 3 
the contrary ind ruled in a ſtronger caſe, by three judges againſt the opinion of Twiſden, Watt's 
Cafe, Hardries 3 31, King v. Nunez, Strange 1043, King v. Ellis, Strange 1104+ 

| means 


00. 46. OF EVIDENC E: 611 


means to avoid the note, by being made uſe of by the party 
when ſued upon it, as a motive to influence the jury, which ; 
3128. 


cannot well be prevented, though in law it be (y) no evi- Ns me 
dence. 4 
And for the like reaſon I take it to be generally (z) agreed, (=) Salk. 283, 


That he whoſe property may be prejudiced by a forgery, is + —_— 


no evidence to prove it on an indictment or information, And forged a bond in 
the name of Ld 


if it be a forgery within 5 Eliz, a farther reaſon may be of- — 
if be an evidence, becauſe he may ;***erfield z 

fered why ſuch a perſon cannot , F the eblignes cuts 
have an action on the ſtatute; and upon this reaſon alone it cuted a releaſe; 
hath been (a) adjudged, That he againſt whom a verdict is one —— qui 
given, cannot be a witneſs to prove perjury in the evidence. aimined 6 

prove that the 
6znature was not his hand-writing,,-Newland forged a bank - note in the name of William Lander 
one of the caſhiers, and, without any releaſe, Lander was admitted to prove that it was not his ſignature ; 
becauſe the intereſt, and liability to pay muſt be immediate and apparent either upon the face of the 
inftrument forged, or upon a voir dire; but in this caſe the Bank are prima facie and firſt liable z and 
Lander the caſhier only mediately liable over to the Bank upon his ſecurity, O. B. 1784. No. 276, 
paſim. (a) 2 R. Abr. 685. and the ſame point is taken for granted, 1 Sid, 237, 1 Keble 836. 
Vide 1 Salkeld 283.—But a perſon cannot be a witneſs who apprehends himſelf intereſted, although 
in fat he is not, Strange 129. 


And yet it appears from daily experience, That (5) a perſon (3) à R. Abr. 
beaten, and generally any other perſon to whoſe (c) damage a = : 
criminal information concludes, is a good evidence to prove (c) «Mn. 
ſuch battery or other miſdemeanor, notwithſtanding the ob- 2 Keble 384. 
jection that he may have an action. And therefore, upon the 57% | 
whole, the rules of evidence concerning this matter ſeem not 22 


to be clearly ſettled. 1 Siderfin 311. 


$2. 25. ; It ſeems (4) agreed, That it is no good exception (4) State Tr, 
againſt a witneſs, that he has a maintenance from the king; 334» 335+ 691. 
for every one may maintain his own witneſſes, Alſo it hath 32 State T 
. . . . e 4 7. 
been (e) adjudged to be no good exception againſt a witneſs, 723, 724. 
that he has received a reward for having made a diſcovery of 2 State Tr. 334, 
the crime to be proved againſt the priſoner. Alſo it hath been 3 late Ti. 121. 
J) ruled to be no good exception, that a witneſs hath the Keiynge 18. x 
promiſe of a pardon or other reward on condition of giving his 22 * 1 18. 
evidence, unleſs ſuch reward be promiſed by way of contract ho * 3 
for giving ſuch and ſuch particular evidence, or full evidence, 3 K.. To 221, 
or any way in the leaſt to biaſs him to go beyond the truth; — 5 
which not being eaſily avoided in, promiſes or threats of this ther Hale is of 
kind, it is certain that too great caution cannot be uſed in a differeat opi- 
making them, _ 
2 Hale 280. Kelynge 18, 4 State — 


$2. 26. As to the ſixth particular, viz. What other ex- (c) Co Litt. 6. 


C : a 2 Hale 2 
eptions are good againſt a | wr It ſeems (g) — 22 4 It, Tr, 141, 
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(b) Vide Tr. a good exception, that a witneſs is an infidel; that is, 231 
per pais 165, (take it, that he believes neither the Old nor New Teſta- 


2 Keble 314. 


Vide Atkins ment to be the word of God; on one of which our law require 
955 "rae bag the oath ſhould be adminiſtered (6). 

41d to de à 
mi take of Lord Coke's opinion. 


(6) The firifneſs of this rule bas in many inſtances been relaxed, Ld Raymond 282. Vid, 
alſo the caſe of Barker v. Omichund, x Atkyns 21 to 51, where the queſtion was very critically 
diſcuſſed ; and the o-ths of Genioos, ſworn according to the ceremonies of their religion, admitted in ; 
civil cauſe, A Mabomedan, (worn upon the koran, had been admitted, Strange 1104, 2 Eq. Caf 
Ab. 397. pl. 15. the teſtimony of a Jew act libro legs Maſaicæ is not to be rejefted, 2 H. le 279, 
Atkins 42. 44. 2 Keble 314. State Trials 58, Francia's trial for high treaſon, A perle 
has been admitted to ſwear by holoing up his band without laying it on the book or kiffing it 2. 
terwards, Dutton v. Colt. Atk. 42, O. B And by Wills C. J. an Ide, in general, is an 2d. 
miſſable witneſs; for the term does not imply that he is an Aibei. Atkins 40. 45. But the affrm. 
ation of a Quaker is excluded in criminal caſes by 7 & 8 Will. 3. c. 34. f. 6. Vide 3 Burn's Juſtice 
254. And it ſeems that wherever it appears that a witceſs bas no idea of a God or religion, he ſhall 
not be permitted to give his teſtimony, Atkyns 45. 


(i) Co, Liu. 6. Sec. 27. Alſo it is (i) certain, That want of diſcretion is 
a good exception againſt a witneſs; on which account alone 
(Sum. 263. ( it ſeems, That an infant may be excepted againſt; for in 
— — ET inſant of ni f age has been all 
1 Brownlow 47, ſome Caſes an infant of nine years of age has been allowed to 
| give evidence, 


In the caſe of the King v. Powell, tried before Mr. Juſtice Gould at York »ffizes 1775, for a rape, 
and in a later caſe of the King v, Brazier, of the ſame kind, it was determined by the judges that an 
infant under ſeven years of age may be ſworn, and give her evidence upon cath, provided ſhe appears to 
have ſufficient diſcretion, &c, &c, MS, 


RAGS. Se. 28. But it ſeems agreed, That it is no good () excep- 
zomb, wich tion againſt a witneſs that he is an alien, or villein, or bond- 


whom com · man, &c. 

munication can | 

be made by means of figns, &c. was admitted to give material evidence againſt a priſoner at the Old 
wg Janvary ſeſhous 3786, by Mr, Juſtice Heath, after an argument againſt his compeienc). 


dect. 29. As to the fourth point, viz. In what manner the 

witneſſes for the defendant are to give their evidence: It hath 

(-) Sum. 264. alwayg been (n) agreed, That the evidence for the king mult in 
2 nen 233. all caſes be upon oath, and alſo that the evidence for the defend- 


2 Bulſtrode 147. : : 6 , 
(% 2 State Ir. ant in an (n) appeal, whether capital or not capital, or in an 


re indictment or information for a (s) miſdemeanor, muſt alſo be 
. <derz,? upon oath, And it is ſaid by Sir Edward (p) Coke, “ That we 
211, & never read in any ſtatute, ancient author, book-caſe, or re- 


(p) 3 Inſt, 79. «© cord, that in criminal caſes the party accuſed ſhould not 
: « have witneſſes ſworn for him, and therefore that there 1s 

c not ſo much as ſcintilla juris againſt it.” And it is ſaid by 
(g) Som. 264. Sir (2) Matthew Hale, That there is no known law againlt 
2 Hale 283. it, | 


However 


_ oa 2 XX. . Ih. Ee 


* 


that a priſoner cannot call witneſſes to diſprove what his own witneſſes have ſworn, 2 St, Tr. 764. 


be hath no (u) right, by the common law, to any proceſs 


more at large in the precedent ſection, which ordains, * That 
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However there having been a conſtant immemorial (r) prac- (r) C. Car. 292. 
tice not to ſuffer witneſſes to be ſworn againſt the king upon _ wn 944 
indictments of capital crimes (s), except in ſome caſes ſpecially à State II. 296, 
provided for by ſtatute; and the judges being always tender of 797» 9 
departing from the ſettled practice of their predeceſſors, and J Vide 31 * 
generally chooſing rather to preſume it originally founded on 9 Das 
ſome ſtatute or other good foundation, than to ſuffer the rea- 1 Jac. c. 1. 
ſonableneſs of it to be nicely inquired into, which might be an 
inlet to endleſs uncertainties, it was thought neceſſary to enact 
by 1 Anne c. g. ſ. 3. That every perſon who ſhall be pro- 

« duced or appear as a witneſs on the behalf of the priſoner, 
before he or ſhe be admitted to depoſe, or give any manner of 
« evidence, ſhall firſt take an oath (7) to depoſe the truth, the 
« whole truth, and nothing but the truth, in ſuch manner as 
« the witneſſes for the queen are by law obliged to do (8); 
« and if convicted of any wilful perjury in ſuch evidence, ſhall 
« ſuffer all the puniſhments, penalties, forfeitures and diſabili- 
© ties, which by any of the laws and ſtatutes of this realm, are 


« or may be inflicted upon perſons convicted of wilful per- 
0 jury.“ 
(7) A peer muſt be ſworn in a criminal proceeding, 3 Keble 61. 1 Salkeld 278. 


(8) It is not ſufficient for a witneſs to ſay be rhinks or perſuades himſelf; for the court muſt give 
judgment upon unequivocal evidence. Dyer 83. The court will indulge the. priſoner by examining the 
witneſſes againſt him apart, but he cannot demand it as his right, 4 State Trials 9. And it is faid 


7352,—Nor ſhall any witnels read his evidence; but he may look on his notes to refreſh his memory, 
5 State Trials 445. | 


$2. 30. As to the fifth point, viz. Whether a defendant 49 x State Tr, 
in criminal caſes have right to proceſs to bring in his witneſſes: 3 Sate Trisls 
[ take it, that in proſecutions for (t) miſdemeanors the defend- 238. 252. 420. 


ant may take out ſubpana's of courſe; but that in capital caſes 


(«) Vide 1 State 
e : ; n * Trials 96g, 
againſt his witneſſes without a ſpecial order of the court. ; $:, Tr, 1002. 


And it is ſaid in Turner's caſe (x), that the court cannot grant () St. Tr. 995 
the priſoner any precept to bring in his witneſſes, &c. 4 


But it is enacted by 7 Will. 3 c. 3. ſ. 7. That all per- 
„ ſons accuſed and indicted for any hgh treaſon, whereby any 
corruption of blood may enſue, ſhall have the like proceſs 
of the court where they ſhall be tried, to compel their wit- 
* nefſes to appear for them at any ſuch trial or trials, as is 
* uſually granted to compel witneſſes to appear againſt them.“ 


And it ſeems that ſince the ſtatute of 1 Annæ c. 9. ſet forth 


the witneſſes for the priſoner ſhall be ſworn,” proceſs may 
| | Rr 3 be 
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be taken out againſt them of courſe in any caſe whatſy. 
ever (9). 


| The compulſory proceſs to bring in witneſſes in criminal cauſes is either by ſubperne iſſued; 
af i — te the Teens KE ak plea of not guilty is to be tried, Or the juftices or —＋ 
who take the examination of the perſon accuſed; and the information of the witneſſes may at that 
time (and this is the uſual way), or at any time after, and before the trial, bind over the witneſſes to 
appear at the ſeſſions, and if they refuſe to be bound over, may commit them for contempt, 2 Hale $2, 
282, and alſo, if they neglect to appear when bound over, they ſhall forfeit their recognizance, 1 Burn'y 
juſtice 333. Where a witneſs is a priſoner in execution for debt, he muſt be brought up by babeas cars 
pus ad teftificandum, to give his evidence, 2 State Trials 580, 4 State Trials 37, 


| Se. 31. As to the ſixth point, viz. What evidence main. 

5 198 tains ee &c. Having already ſhewn, (y) That ac. 

Ch, 30. ſet. 9. cording to the later opinions, where one is indicted upon a 

ſtatute, and the evidence doth not bring the caſe within the ſta- 

tute, but yet proves the offence in the indictment as it is an offence 

at the common law, the defendant may be found guilty at the 

common Jaw, and the words contra formam flatuti rejected ag 

(z) Ch. 35, ſurplus. Having alſo ſhewn, (z) That it is ſtrongly holden 

le ct. 12. that a man cannot be found guilty of an indictment againſt 

him as principal, upon evidence which only proves him to have 

been acceſſary before, but ſhall be diſcharged of the indict. 

ment,—l ſhall in this place take notice only of the following 

_ particulars, 8 ; 

(a) Sum. 263. Seat. 32. Firſt, That it is a ſettled rule (a) in all caſes, 

z Hale 36. whether capital or not capital, That the day laid in the indict- 

— * ment or (5) appeal is not material upon evidence, but that the 

1 Salk, 2838, defendant may be convicted upon proof of a fact at any other 

Kelynge 16. time, whether before or after the day laid; ſo (c) that it were 

— 4 before the time when the indictment or appeal were preferred, 

(4) Sum. x87, And apreeably hereto Sir (4) Henry Vane was found guilty of 

* br - an indictment of high treaſon laid on the 3oth of May, 11 

— % Car. 2. upon evidence of a fact done the 30th of January, in 
(4) Sum. 264. the firſt year of Charles the ſecond, 


Inſt, 318. 
- Inſt. — Confirmed by all the judges in the caſe of Lord Balmarino, 9 State Trials 587. and 


Townley's Caſe, Fofter 7, 8. 


Sect. 33. Secondly, That where the time proved varies 
from that laid in the indictment or appeal, the jury may either 
find the defendant guilty generally, in which caſe the forfeiture 
ſhall relate to the time laid, till the verdict be falſified by the 
| — 264. party intereſted (as it may be in this (e) reſpect, though not as 
3 Inſt. 230, to the point of the offence); or they may (/) ſpecially find him 
ned infra, guilty on the day on which the fact is proved, whether before 
5 4% 16, or after the day laid in the indictment or appeal, in which caſe 
Summe264, the forfeiture ſhall relate to the day ſo ſpecially found. But 
: Hale 361, where a verdict expreſsly finds a defendant guilty before the 
lag. 3'5. time laid in the indictment or appeal, whether it may be falſi- 


3 Init, 2 30. fied, as to the time, by the party intereſted, as it may be — 
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or appeal, upon evidence of a fact after the time laid, may de- 
ſerre to be conſidered. | 

Sed. 34. Thirdly, That where a certain (g) place is made part 
of the deſcription of the fact which is charged againſt the defend- 
ant, the leaſt variance as to ſuch place between the evidence 
and indictment is fatal; as where a treſpaſs in taking away 

oods, or any other offence is alledged in ſuch a pariſh in the 
houſe of J. S. or in ſuch a pariſh in a play-houſe in Lincoln's- 
Inn-Fields, and upon evidence it appears to have been done at 
the houſe of a different perſon, or that there is no play- houſe 
in Lincoln's-Inn- Fields, 
place laid only for @ venue in an indictment or appeal is no way 
material upon evidence; but that a proof of the ſame crime at 
any other place in the (i) ſame county, maintains the indictment 
or appeal as well as if it had been proved in the very ſame place. 

Alſo it hath been adjudged, That after a crime hath been 
proved in the county in which it is laid, evidence may be given 
of other inſtances of the ſame crime in another county, in 
order to ſatisfy the jury, 

It was adjudged, in Sir Henry Vane's caſe (I), That where 
one is indicted for high treaſon in compaſſing the king's 
death in one county, and the levying of war in the ſame coun- 
ty is laid as an overt- act of ſuch treaſon, and (n) proved in 
the ſame county by one witneſs, the levying of war in another 
county may alſo be proved by another witneſs. But it ſeems 
to have been (n) agreed at the ſame time, That where the 
levying of war is the treaſon for which the party is indicted, it 
muſt be fully proved in the county in which it is laid, 

Alſo it ſeems, That at this day the levying of war can in no caſe 
de given in evidence as an overt· act in any county in which it is 
not laid, unleſs it tend to prove ſome overt- act that is expreſsly 
laid; for it is enacted by 7 Will, 3. c. 3. ſ. 8. That no (e) 
evidence ſhall be admitted or given of any overt- act that is 
“not expreſsly laid in the indictmènt againſt any perſon or 
« perſons whatſoever,” 

In the conſtruction whereof it hath been adjudged, (p) That 
where one is indicted for high treaſon in adhering to the king's 
enemies, and certain acts of hoſtility done by him in a certain 
ſhip called the Clencarty, are laid as the overt- acts of ſuch ad- 


But it is a ſettled (5) rule, That a 


(g) Salk. 185. 
661. 

Vide Fielding's 
Penal Law 327» 
(5) Som. 264. 
Salk, 288. 

4 State Trials 9. 
Kelynge 15. 33. 
(i) 2 Hale 291. 
See the books 
above cited and 
ſupra ch, 25, 

ſe ct. 35 to 54. 
and Cro, Eliz, 
911. 


Kelynge 53. 
4 Sta. Tr. 410. 
1 Burrow 47. 


(!) Kelynge 14. 
4 Stat. Tr. 78. | 
(m) It is ne- 
ceſſary that ſome 
overt- act be pro- 
ved in the ſame 
county, ſor ot her- 
wiſe the com- 
paſſing could n2 
way be ſaid to 
be proved in the 
county wheres 
in it is laid, ; 
() Kelynge 1g, 
And Deacon's 
caſe, 9 State 
Trials 558, 
Foſter 9, 

(o) Foſter 245» 


() Captain 
Vaughan's caſe, 
5 State Trials 
p. 17 to 38. 


herence, no evidence can be given of any other dictinct act 


of adherence, having no relation to, nor any way tending to 


prove, what was done in the Clencarty, though it conduce to 


prove the ſame ſpecies of treaſon; and therefore that on ſuch 

an inditment no evidence can be given of the priſoners hav- 

ing run away to the enemy in a cuſtom- houſe-boat, &c, 

hut it hath been adjudged, (4) That where one is indicted 

for high treaſon in compaſling the king's death, and a conſult 

ind agreement to aſſaſſinate the king is laid as one of the overt- 
* R 4 acta 


(9) Rook wond's 
caſe, 4 St, Tr, 
661 10 697. 
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acts of ſuch treaſon, the defendant's giving about among the 
conſpirators a liſt of the perſons names who were intended to 
be employed in the aſſaſſination, may be given in evidence 
againſt him upon ſuch indictment, becauſe it naturally tends 
to prove his agreement to the intended aſſaſſination, which 
agreement is one of the overt-aCts laid in the indictment, 

(1) Franciz'scaſe, Alſo it hath been adjudged (7) That where the writing of 


6 State Tr. 58. ſeveral treaſonable letters is laid as an overt - act of high treaſon 
* in compaſſing the king's death, and the purport of ſuch letters 
is only ſet forth in the indictment without a particular recital 
or deſcription of any of them, the particular letters making good 
| ſuch charge may be read at the trial, | 
Lowick's caſe, Se. 35. Fourthly, That where ſeveral overt-aQt are laid 


8 1s tag in an indictment of high treaſon, the proof of any of them 


6 St. Tr. 226, maintains the indictment as much as if every one of them were 
Foſter 191. proved. | 


2 FEISS Seat. 36. Fifthly, That where one is indicted for writing a 
59" IG libel ſecundum tenrem ſeguentem, or for forging a deed ſo and f 


where the word deſcribed, any the leaſt variance between the libel recited, or 
+ wg tvag deed deſcribed, and thoſe given in evidence, is fatal. But 
eld à fata 


variance in an that where the ſubſtance only of a libel is ſet forth in Latin, 


ioformation for It is ſufficient if the libel be proved to have the ſame ſenſe 28 


u libel, vide is ſet forth. 
Hobart 272. 


The words © in manner and form following that is to ſay,“ do not bind the party to recite the 
Inſtrument verbatim, nor render mere formal omiſſions or miſtakes fatal, May's caſe, Douglas 193. 
In perjury on an affidavit recited to the © tenor and effect, &c. where ** undertood"* was inſerted in the 
indictment inflead of “ «nderflood,” the variance was held not fatal, Beach's caſe, Cowper 229. 80 
alſo in forgery where the bill given in evidence was © value receivd,“ and the recital in the indict- 
ment was value received, the variance was determined by all the judges to be immaterial ; for it is 
impoſſible to miſtake it. Hart's caſe, Eaſter Term 1776, MS, The trve diſtinction is faid by Loan 
MANSFIELD to be that where the omiſſion or addition of a letter does not change the word fo as 
to make it aner word, the variance is not material; but that where the miſ-recited word is in itſelf 
a *yord not intelligible with the context, there the variance is fatal, Salk, 660. Cowp. 230. Dou- 
glas 194 note 25, But by Powys if the court once give into ſolutions of variances, they will never 
know where to ſtop, and being once at ſea will find it difficult to reach the harbour again, 2 Suu. 

2313 232. 2 l ; 

(-) Hobart 294. Vet it ſeems (s) agreed, That it is no evidence in any 
criminal caſe, that the defendant ſaid ſo and ſo, or words tq 
the like effect; becauſe the court muſt know the very words, 
to judge of their force and effect. | | 

Set. 37. Sixthly, that a variance between an indict- 
ment or appeal of death, and the evidence, as to the inſtru- 

(1) 9 Coke 67. mental cauſe mentioned in ſuch indictment or appeal, is no (t) 

4 Hale 105. way material, ſo that the party be proved to have died by the 

8 ſame kind of death as is aljedged in the indidtment or appeal. 

2 A To 30. And therefore it is (u] agreed, That if one be indicted or ap- 

Summary 265. pealed for killing another with a"ſword, and upon evidence it 

Oilo. 270. 27”. appear that he killed him with a ſtaff, hatchet, bill or hook, or 

(v Set the buoks, n n * 

1 any other weapon with which a wound may be given, h. 

a f ought to be found guilty, for the ſubſtance of the matter 18 
whether he gave the party a wound of which he died ; and it 

is .not material with what weapon he gave it, though for 

10 formet 


—_ wo" 77 OT 
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form's ſake it be (e) neceſſary to ſet forth a particular weapon, 
And on the ſame ground it bath been alſo (4) adjudged, That 
an indictment, or appeal for poiſoning a man with one kind of 
poiſon, may be maintained by evidence of a different kind of 
poiſon ; for the ſubſtance of the matter is, whether the defend- 
ant did poiſon the deceaſed or not. (e) Yet it ſeems clear, 
That evidence of poiſoning, burning, or famiſhing, or any 
other kind of killing wherein no weapon is uſed, will not 
maintain an indictment or appeal of death by killing with a 
weapon; and that evidence of killing with a weapon will not 
maintain an indictment or appeal of poiſoning, &c. becauſe 
they are different kinds of deaths; and in like manner that an 
indictment of treaſon could (f') never be maintained by evi- 
dence of treaſon of a different ſpecies, 


Kas. 38. Seventhly, That it ſeems a (g) general rule, 
That wherever a variance between an indictment or appeal, 
and the evidence brought to ſupport them, is material or im- 
material in reſpect of the principal; in the ſame caſes alſo it will 
be material or immaterial in reſpec of the acceſſary. 


Sec. 39. Eightbly, That it is (5) ſettled at this (i) day, 
That if an inditment or appeal againſt A. B. and C. for the 
death of D, charge A. as having given the mortal blow, and 
B. and C. as having been preſent, procuring, and abetting, and 
the evidence prove that B. and C. gaye the blow, and that A. 
was only preſent, procuring, and abetting ; yet it maintains 
the inditment, becauſe in ſuch a caſe in the (4) judgment of 
law, the act of any of them is the act of all, 


100, 1 Salkeld 334, 335. Wallis's Caſe, 
one bo, B. Appeal 85, Corone 140. 


3 Modern 121. 


9 Coke 67, 4H. 
S. P. C. 41. 1 Hale 437, 438. 2 Summ. 293. Sup, 
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(-) Vide ſop. 
c. 23. ſ. 84. 
(4) 3 Inſt. 135. 
Summary 26g, 

Inſt, 319. 
85 2 Hale 291» 
2 laſt, 319, 
1 State Trials 
p · 118. Over- 
bury's Caſe; 
(f) 4 State Fr. 


9. 
2 Hale 291. 


Mackaily's Caſs 
9 Coke 67, 


8 266. 
2 * 
3 laſt, 163. 


(+) But there 
were anciently 
ſome opinions 

to the contrary 
ſup. e. 29. 
ſect. 7. . 
Oilb. L. E. 271. 
2 Hale 185. 
292. 1 
8 P. 641,“ 
(i) Plowden 8. 
7. 8s, Ab, F, 


© 23. ſect. 76, c. 25, ſet, 64, (I) Sce the books above cited, and B. 1, c. 32. ſect. 6, ch. 31, 


lecl. 31, and 30. ch. 34. ſet, 7. ch. 38. ſet 8, 9. ch. 41. ſedt. 6. Douglas. 210, 


ect. 40. Ninthly, That it hath (/) been reſolved, That 
if one be indifted as acceſſary to two, and upon evidence ap- 
pear to have been acceſſary to one of them only, yet he ſhall 
de found guilty, But it is (m) holden by Sir Edward Coke, 
That if an appeal be brought againſt two as principals and 
againſt another as acceſſary to them, and one of thoſe charged 
* principals be found not guilty, the acceſſary is diſcharged, 
for which he gives this reaſon, That becauſe the plaintiff made 
him acceſſary to two, he cannot be found acceſſary to one. 
But no authority is cited for the maintenance of this opinion; 
neither doth it ſeem eaſy to reconcile it with the reſolution 
dove mentioned, unleſs the rules of evidence on any appeal 
differ from thoſe on an indictment, which I do not (n) find 
[Ut they do as to other variances. 


Seal, 


(1) 9g Coke 119. 
Sancher's caſe, 
Summary 222. 
265, 

2 Hale 292, 
Vide Keilway 
107, and ſups 
e. 29. 1, 46, 47» 
() 2 Inſt, 1 3» 


(") Vide ſup, 
l. 32. 34. 37s 
38, 39. 
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(o) 0 Coke 67. 
C. ac. 280. 
Summary 266. 
(p) See B. 1. 

c. 31. ſ. 18, 19. 
and ſ. 40 to 43 
(7 9 Coke 67. 
92 9 Coke 62, 

6 


3.07. 

Vide the caſe of 
Rex v, Barker, 
Somerſet aſſize 
1775, before 
Baron Burland 
ſo. the murder 
of P, Maggs, 
decided by the 
Jueges on the 
firſt day of the 

- next Michael- 
mas Term, MS, 


(s) Co. Litt. 6. 
S. P. C. 179, 
Vide ſup. c. 45. 
f. 10. and 1 St. 
Tr. 181. 636. 
2 St. Tr. 408. 
3 St. Tr. 228, 
229, 688, 689. 
294. 901. 928, 
929, 930. 
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$22. 41. Tenthly, That it hath been (o) agreed, That if 
a perſon be generally indicted for the murder of another 23 
malitia præcogitata, and no expreſs malice appear upon the eyi- 
dence, but only (p) malice implied by law, yet he ſþall de 


found guilty. Alſo it hath been (9) adjudged, That where an 


indictment ſets forth all the ſpecial matter in reſpect wheregf 
the law implies malice, a variance between the inditment and 
evidence as to the circumſtances doth no hurt, ſo that the ſub. 
ſtance of the matter be found. As (r) where an indidmem 
for the murder of a ſerjeant at mace in London upon an ar. 
reſt, ſuppoſes that the ſheriff made a precept to ſuch (erjeant 
for the arreſt, and upon the evidence it appears that there was 
not any ſuch precept, but that the ſerjeant made the arreſt x 
officio at the plaintiff's requeſt upon the entry of the plaint, ac- 
cording to the cuſtom of the city; for the ſubſtance of the 
matter is whether the defendant killed an officer in the lawful 
execution of legal proceſs, | | | 


Sect. 42. Eleventhly, That violent (s) preſumption from 


plain circumſtances is in ſome caſes taken for full proof; as 


where a man is ſtabbed in a houſe, and another runs out with 
a bloody knife in his hand, and no one elſe is in the houſe at 
the time. Alſo it is (t) ſaid, That a probable preſumption is 
4 ſome weight, but that a light one is not to be regarded at 


(*) Coke on Littleton 6, Comm. 367. 4 Comm, 353. ; 


Sect. 43. Twelfthly, That it is enacted 97 21 Jae. e. 27, 
“That if any woman be delivered of any iſſue of her body, 
© male or female, which being born alive ſhould by the laws 


. <« of this realm be a baſtard, and that ſhe endeavour privately, 


« either by drowning, or ſecret burying thereof, or any other 
% way, either by herſelf or the procuring of others, ſo to con- 
« ceal the death thereof, as it may not come to light, whether 
« jt were born alive or not, but be concealed; in every ſuch 
« caſe, the ſaid mother ſo offending ſhall ſuffer death as in 
<« caſe of murder, except ſuch mother can make proof by one 


% witneſs at the leaſt, that the child whoſe death was by her 


(2) Kelynge 32. 
2 Hale 288, 
289, ; 


— 
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« ſo intended to be concealed was born dead,” —In the con- 
ſtruction whereof it hath been (2) adjudged, That in order to 
convia a woman by force of this ſtatute, there is no need that 
the indiment be drawn ſpecially, or conclude contra ſormam Aa- 
tuti; but that it is the better way to ſet forth only that the de · 
fendant infantem maſculum vivum parturiit, qui quidem infant 
maſculus adtunc & ibidem vivus exiſtens natus per legem hujus An- 
gliæ ſpurius fuit, Anglice a baſtard, and then go on in the ordi- 
nary way to ſhew that ſhe murdered him, &c. contra pacem, &. 
for the 5 doth not make a new offence, but only makes 
ſuch concealment an undeniable evidence of murder. 1 


oY 


— * —_— E yn nw wo — _—_ _—_ ann cu £« o”-% — ” 


, / re da ia, 
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de king's coin, it is not neceſſary to prove it the king's coin 
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th been (x) agreed, That where a woman appears to have (x) Kelynge 324 
pt to conceal the death of ſuch child within the ſta- 33: 
tute, there is no need of any proof that the child was born alive, 
or that there were any ſigns of hurt upon the body, but it ſhall 
be undeniably taken that the child was born alive, and mur- 
dered by the mother, But it hath been (y) adjudged, That (0) Kelynge 32. 
where a woman lay in a chamber by herſelf, and went to bed 
without pain, and waked in the night, and knocked for help but 
could get none, and was delivered of a child and put it ina trunk, 
and did not diſcover it till the following night, yet ſhe was not with- 
in the ſtatute, becauſe ſhe knocked for help. Alſo it hath been 
(z) agreed, that if a woman confeſs herſelf with child before- () Kelynge 33s 
hand, and afterwards be ſurpriſed and delivered, no body be- 
ing with her, ſhe is not within the ſtatute, becauſe there was 
no intent of „* _ therefore in ſuch caſes it muſt 8 
appear by ſigns of hurt upon the body, or ſome other way (a), ** = 
Ea. chi d was born alive. 5 ; (eh. 198. 358. 


$:7. 44. As to the ſeventh point, viz. What may be (1) B. 1. c. 62. 
given in evidence on the part of the defendant. It ſeems (5) . 3. 
agreed, that ſor aſſault demeſne may be given in evidence on 
the general iſſue in an indictment, but not in an action of 
battery, 

Alb it ſeems to have been always (c) agreed, that the Cys 
defendant in an information on a penal ſtatute may give in 9 — | 
evidence any exception in his favour in the body of the act. 21 Abs 683, 
And it hath alſo been (4) holden that he may give in evi- (40 2 R. Abr. 
dence any ſuch exception in a proviſo of the act, (becauſe . 74 left 
any ſuch exception ſhews that he did not act againſt the form a quere, Savil 
of the ſtatute ;) but that he cannot (e) give in evidence any 5 
clauſe of exemption in a latter ſtatute, but ought to plead it. —— 4 

l. 113. (9) R. Abe. 683, 


. 45. It is a general rule in all caſes civil and criminal, Law of Evi- 
that the beſt evidence that may be had, or that the nature of #2**23%.. 
the thing will bear, is to be given; and it is upon this rea- 
ſon that a copy of the record is admitted, becauſe one cannot 
have the record itſelf, But a copy of a copy will not do. 


+ Se, 46. In the caſe of murder, the declarations of the — . 
deceaſed after the mortal wound is given, may be given in evi- (10) Quere on- 
dence, (10) But where ſuch declaration is reduced into writing, — party is 
the writing itſelf muſt be produced, and not evidence thereof henßv =. 4 
given viva Voce, proaching diſſo- 

i lution ; for this 
dence ſeems to be admiſſable only upon the idea, that no human motive can at ſuch an awful moment 
merpoſe to bia the truth of what is aſſerted z and therefore the law conſiders the declarations of a 
ferlvn ſo dying #8 equal to the ſolemnity of an oath. 4 St. Tr. 203. 9 St. Tr. 161, 10 St. Tr. 504+ 


t 5:2. 47. On an indictment for clipping and counterfeiting — 


by 
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a Hale 197, 
213. 310. 

Vide 21ſo 229. 
reſpecting evi- 
dence of inten- 
tion. 


Eelmore's caſe 


(11) Ld Raym, 
1329. 
Stange 1054. 
11 50. 510. 
Black. 36. 
B. R. H. 313. 


(ro) 2 Hale 232, 


Indigent proſe- 
cotois to be al- 
lowed their ex- 


pences. 


by proclamation; but, as a queſtion of fact, it muſt be left w 


tion with a proclamation writ under the great ſeal ſeems ne. 


| ſeveral indictments, and one pleads Not guilty, the other two 


after ſuch tender he neglects to appear, he may be fined ac- 
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the jury upon all the circumſtances, and if it be not com. 
monly known, the moſt that can be expected is, that the of. 
ficers of the mint their indenture ſhoula be produced to prove 
the currency of it. | 

+ Se. 48. But on an indiQment for the counterfeiting, 


clipping or diminiſhing foreign coin on the firſt of Mary, 
ch. 6. or the 5 or 18 of Eliz. for high treaſon, a proclama- 


i 


ceſſary to be produced. 
+ Sect. 49. If three perſons be indicted for perjury on three 


may be witneſſes for him on the trial, for they ſtand uncon- 
victed, although they are indicted. 


+ Seg. 50. As to the eighth point, viz. In what caſes 
witneſſes may be allowed their expences, it ſeems that in 
Civil proceedings a witneſs is not obliged to attend unleſs his 
expences are tendered to him purſuant to 5 Eliz. c. 9. and if 


cording to the directions of that ſtatute, or puniſhed by at- 
tachment for a contempt of the court, as the circumſtances of 
the caſe ſhall appear to be. (11) But in criminal proceed- 
ings the demands of public juſtice ſupercede every con- 
ſideration of private inconvenience; and witneſſes are bound, 
unconditionally, to attend the trial upon which they may de 
ſummoned, and be bound over tp give their evidence, To per- 
ſons of opulence and public ſpirit this obligation cannot be 
either hard or injurious ; but indigent witneſſes grew weary 
of expenſive attendance, and frequently bore their own charges 
to their great hindrance and loſs, and Sir Mathew Hale (12) 
complains of the want of power in judges to allow witnelles 
their charges, as a great defect in this part of judicial adminiſ- 
tration, 1 10 

+ Se. 51. And it is recited by 25 Geo. 2. c. 36. 1 That 
many perſons are deterred ftom proſecuting perſons guilty of 
felony upon account of the expence attending ſuch proſecu- 
tion ;” whereupon it is enacted, „ That the court before 
« whom any perſon has been tried and convicted of any grand 
« or petit larceny or other felony, at the prayer of the proſecu- 
« tor, and in conſideration of his circumſtances, may order the 
« treaſurer of the county in which the offence ſhall have been 
« committed, to pay ſuch proſecutor ſuch ſum as the {al 
« court ſhall think reaſonable, not exceeding the expences 
« he ſhall appear to have been put to in carrying on ſuch 
« proſecution, making him a reaſonable allowance for bis 


time and trouble therein; which order the clerk of 205 
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« clerk of the peace reſpectively, is hereby required forthwith. 
« to make out and to deliver unto ſuch proſecutor, on being 
4 naid one ſhilling and no more; which order the treaſurer 
4 ſhall forthwith pay to the proſecutor or his aſſigns.” 

+ Seft. 52. But the foregoing ſtatute having only removed 8 
the inconvenience as to proſecutors, it is farther enacted by 27 allowed their 
Geo. 2. c. 3. ſet. 3. That when any poor perſon ſhall expences. 

« appear ON recognizance in any court to give evidence 

« againſt another accuſed of felony ; the court, at the prayer, 

« and on the oath of ſuch perſon, and on conſideration of 

« his circumſtances, in open court, may order the treaſurer (13) 1 Burn's 
« of the county or place where the offence was committed, Juſtice 330. has 
« to pay what ſum to the court ſhall ſeem reaſonable for his pen wages N 
« time, trouble and expence; which order the proper officer of — _ 
« ſuch court hall make out and deliver to ſuch perſon, upon a&; bot it cer- 
« being paid ſixpence; which order the treaſurer ſhall pay as ene 
« aforeſaid.” Except by par. 4. within the county of Midd e. Ruft 


a Ruffnead's Col - 
13). where the ſame ſhall be paid by the oveiſeers of the ledtion. 


r where the perſon was apprehended, 

1 Sec 5 3. And as this laſt recited act extends only to poor 
perſons appearing on recognizance; and the 25 Geo. 2. c. 36. 
before mentioned, gives relief only where the offender is con- 
vided, It is further enacted by 18 Geo. 3. c. 19. That 
« the court before whom any perſon has been tried and con- 
« victed, or tried and acquitted of felony, in caſe it ſhall ap- 


d, « pear that there was a reaſonable ground for the proſecution, 
de « 2nd that the ſaid proſecutor hath bona fide proſecuted, may or- 
I « der, upon the prayer of the ſaid profecutor, the treaſurer of the 


& county, riding, or diviſion, in whichthe offence ſhall have been, 
or have been ſuppoſed to have been, committed, to pay ſuch 
« proſecutor ſuch ſum of money as to the ſaid court ſhall ſeem 
« reaſonable, not exceeding the expences which it ſhall appear 
* he has been bona fide put to, in carrying on ſuch proſecu- 
tion, making, in caſe the proſecutor ſhall appear to be in 
poor circumſtances, a reaſonable allowance for his trouble 
and loſs of time; which order the clerk ſhall deliver on re- 
l og one ſhilling, and the treaſurer ſhall pay as afore- 
2 2 N 


+$S:4. 54. And it is further enacted, par. 8. * That the 


ann court where any perſon ſhall appear on recognizance or ſub- 
= * peena to give evidence as to any felony, whether any bill of 
= * indiftment be preferred or not to any grand jury, provided 


* the ſaid perſon ſhall in the opinion of the court, bona fide have 
® attended the ſaid court in obedience to ſuch recognizance or 
® ſubpoena, may order the treaſurer to pay, what to the ſaid 


1 * court it ſhall appear the ſaid perſon was bona fide put to, by 
e, ot i reaſon of the ſaid recognizance or ſubpoena, making, in caſe 
dert be is in poor circumſtances, a reaſonable allowance for 
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& his trouble and loſs of time; for which order the cle 


4 ſhal! receive ſixpence, and the treaſurer ſhall PAY as afore. 
« ſaid,” 2 


+ Ces. 55. And by par. 9. The quarter ſeſſion may alter 
or lay down ſuch rules and regulations concerning any coſt 
© and charges to be allowed to any perſon by virtue of this 
4 act as to them ſhall ſeem juſt ; which rules and regulations 
c“ having received the approbation and ſignature of one ot 
« more of the judges of aſſize, ſhall be binding on all partic 
4% whatſoever; and no perſon ſhall be allowed a greater fun 
<« than according to the ſaid rules ſo approved of, &c,” 


N. B. Vide 14 Geo. 3. c. 20. for the manner in which 
_ priſoners ſhall be diſcharged, againſt whom no evidence is 
given. 


CHAPTER THE FORTY-SEVENTH, 


OF VV ERD40T. 


F OR the general learning of verdicts I ſhall refer to other 


books, and in this place take notice only of the following 
Particulars, 


: Sect. 1. Firſt, That it ſeems to have been (a) anciently 
(a) Co, Litt. an uncontroverted rule, and hath been allowed, even by thoſe 
I Infliture 110, (5) of the contrary opinion, to have been the general tradition 


2 Anderſon 103, of the law, that a jury ſworn and charged in a capital (e) caſe, 
Sonny 267. Cannot be diſcharged (without the (4) priſoner's conſent) till 
— Ms 3 they have given a verdict. And notwithſtanding ſome (e) 
2 State Trials authorities to the contrary in the reign of king Charles the 


_—— 103. ſecond, this hath been holden for clear law both in the reiga 


(5) Raym, 34. of king (/) James the ſecond, and (g) ſince the revolution. 

c) And the 

— is holden by Coke as to larceny, and any caſe of member. 3 Inſtitute 110. Co“ Litt. 227. 

b. Burt as to caſes of an inferior nature, the contrary hath been acjudged. Raymond 34 Vide 

1 Ventris 69. (4) x Anderſon 103, 104. Foſter 36. (e) Kelynge 47, 26. $2, Camberbach 401. 
z State Trials 978, 2 State Trials x55. 277. 389. Raymond $4. / 3 State Trials 678. Vide 

ſup. e. 44+ ſ. 22. (g) 4 State Trials 210, 178, 279. Sed vide Rogkwood's caſe, 4 State Trials 649+ 

And this was confirmed by the declaration of Mansfield at the trial of Lord George Gordo® 
for high treaſon. Vide alſo 4 Comm. 354+ Bot ſee this point argued at large, Foſter 29 to 39+ 

where in certain caſes there may bg an exception to this general tule. 
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$4. 2. Secondly, That it ſeems to have been (h) always (+) Co. Lit, 
aoreed, that in all (i) capital caſes the jury muſt give their 3 Ind. "ILY 
verdict openly in court, and cannot give a privy verdict. Raym. 193. 
: . "1-6 Hale 300. 

284. 1 Hale 698. 2 Hale 300. (i) The ſame is holde Sir Edward Coke, as to lar» 

— ger — *. of pant, cal ; Ind}, I — ef Litt, = And it 1 fad in Raymond 193. That 

no privy verdict can be given in any caſe where the jury are to look upon the priſoner when they - 


give it. 


dect. 3. Thirdly, That it is ſettled, (4) that the jury may (3. ee, | 
give a ſpecial verdict in any criminal caſe, whether capital or mary 267. 
not capital, as well as in a civil. 9 Coke 2 by. 
vide inf, ſ. 6. But, it is ſaid, Kelynge 29, 30. That it is diſhonourable for the court to ſufter a 
ſpecial verdiRt in a plain caſe, | | 


Sect. 4. Fourthly, That it hath been () adjudged, that / c. EU. 256. 
where the jury find a man not guilty of an indictment or ap- 295. 464 


peal of murder, they are not bound to make any inquiry, whe- bod "25 


ther he be guilty of manſlaughter, &c. But that if they 3 Coke 81. 


will they may, according to the nature of the evidence, find Palifon 14, 
Summary 267, 


him guilty of (n) manſlaughter or (n) homicide {2 defendendo, or 176 
jer infortunium ; for the killing is the ſubſtance, and the malice Plowden 107. 
but a circumſtance, a (o) variance as to which hurts not the ©: Elis, 256. 


verdict, Yet the books ſeem to make this difference, that 8h 


where the jury find the defendant guilty of manſlaughter on B. Corone 127. 
an indictment of murder, they may give their verdict (p) But 2 Roll 461. 


generally, without ſetting out any of the circumſtances of the CON m— 


fact: But that they ſaall not () be received to find him guilty, appeal of death. 
generally, of homicide ſe deſendendo or per infortunium, but muſt 4 »/ B. Cores 
ſet out the whole circumſtances of the fact, and in the (r) 2 755. 
concluſion ſhew of what crime they find the defendant guilty, Daliſon 14. 


wherein if they be miſtaken, it is (s) ſaid, that the court may LY = = 
notwithſtanding give ſuch judgment as ſhall appear to be proper cited to the fol- 
from the circumſtances of the fact ſpecially ſet forth. 577 1 
6) I Bulſt. „ 

Tis bolden by two judges againſt one, That where the appeal mentioned three wounos, and the —4 
lick found but one, yet the variance was immaterial, Vide e. 46. ſ. 37, (p) See the books cited 
lopra lett. m, (4g) Summary 267, 2 Hale 302. 8. P. C. 15. 165, 3 laſt. 56. 26 Hl. 8. 5. 
Aleyn 12. Cr) F. Cor, 264. 286, 297. 305. Vide Benlowe 47. 1 Anderſon 41. (:) 43 Aſſize 31. 
7. Corone 226, Crompton 114. 8. P. C. 165. Vide Benlowe 47. 1 Anderion 41. ä 


$3, 5. Fifthly, That it hath been (2) adjudged, That if () Are 
the jury on an indictment or appeal of murder find the defend- 203, 104. 40d 


ant guilty of manſlaughter, without ſaying any thing expreſsly — * 2 


u to the murder, it is inſufficient and void, as being only a — vader the 
verdiQ i rth ſection 

for part. And quere if the law be not the ſame where ONES. 
the defendant is found guilty of manſlaughter on an indictment of murder, he is expreſsly acquitted of 
the murder ; but other books, which ſpeak of this matter, ſay in general that the defendant may be 
bonne guilty of manſhughter on an indictment of morder, without ſaying any thing 35 to the neceiſiiy 
af giving an expreſs verdict upon the murder, 9 Coke 67, Crompioa 114. 1 Hale 267, 2 Hale 
Kh See 4 Coke 40. 46. 


the 


2 Haſe 301, 6. 
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(u) F. Corone 
234. 286, 237, 
Sed vide 44 E. 
F. Corone 94. 
+» TOrONE 
Benlowe 47. 


(x) F. Corone 
115. 177. 431. 
18 Aſſize 14. 
Summary 267. 

2 Hale 392. 
8. 5. = 165. 
Crompton 114. 


Harwood's caſe, 
23 Charles the 
firſt, Styles $6, 


Co. Litt 282, 

2 Hale 302. 
where it is ſaid 
that in the lat- 
ter caſes the ſpe» 
cial matter muſt 


2 Hale 184. 


1 Hale 560. 
Vide the king 
v. Summers 
Tri. term 1706, 
Rex v. Francis, 
Comyns 478, 


OF VERDICT. Rx. 2 


the jury upon ſuch an indictment find that the defendant killed 
the. deceaſed ſe defendendo or per infortunium, and do not ex. 
preſsly find that he did not murder him, according to the 
generality of the ancient (u) authorities. 


1 Anderſon 41. 


Se. 6. Sixthly, That it is agreed, that on an indid ment 
for ſtealing goods of a certain value above 12 d. the (a) jury may 


find the defendant guilty, but that the goods are but of the 
value of 10d. &c. | 


. © 35+ . 4+ 


+ So alſo on an inditment of robbery with putting in fear, 


the gury may find the priſoner guilty of the felony, but not 
t | 


guilty of the robbery. 
'+ So alſo on an indictment on the 8 Eliz. c. 4. where it is 


clam et fecrete a perſona, the jury may find the offender guilty of 
ſtealing, but not przvately from the perſon, 


+ So if a man be indicted on the ſtatute of ſtabbing, 1 Jac.1, 
c. 8, and the indictment conclude contra formam ſlatuli; yet 


the jury may acquit him upon the ſtatute, and find him guilty 
of manſlaughter at common law, 


'+ So if a man be indifted of murder ex malitia precegitara, 
the jury may find him guilty of manſlaughter, or that he killed 


the deceaſed ſe defendende, or per inſortunium. 
be ſet down, 


+ Soalſoon an indictment for petit treaſon felonict el pridiurũ, 
the offender may be acquitted of the petit treaſon, and found 


guilty of the manſlaughter or murder, as the circumſtances of 
the caſe ſhall appear to be. 


+ So alſo on an inditment for burglary quod felonict et burge 
lariter fregit et intravit, and certain goods felontce et burglariter 
cepit et aſport«vit, the offender may be acquitted of the burgory 
and found guilty of the felony, —But on the contrary, it ſeems 
that he cannot on ſuch an indictment be acquitted of the 
felony and found guilty of the burglary ; becauſe, though where 
the indictment comprizes burglary and felony the indictment 
is good, though it be not ſuppoſed in the indictment that it 
was e intentione ad bona furandum, for the act of theft being 
charged at the ſame time it is a ſufficient evidence of his inten- 


tion; but when he is acquitted of the felony, there being nothing 


ex preſsly charged in the indictment that burglariter fregit, Cc. i 
| intention 


LF RE __ = , Pi, ⁊ᷣͤ Ld 


G. viz Be 9 wp 


intentione ad bond,” We. felonict furandum, it ſtands ſingle, as if 
the indiAament had been of /ing/e burglary z in which caſe the 
clauſe of ea inteniione ad furandum, &c, had been neceſſary to 
complete the ſingle burglary. _..- 2 


Comer was indifted for burglary, .* and that he one diamond necklace, &c. did feloniauſly and 
« burglariouſly ſteal, Kc.“ The verdict was © guilty of ſtealing in the dwelling-houſe. Not guilty 
* of the burglary,” On goth November 1744, all the judges agreed, that the fa# of felony being laid 
o conflitute the burglary, and noe the inrenticn of felony, Vide 1 Hale $59, 560. the acquittal of 
the burglary included” an-acqui'tal of the felony in tbe dwelling-beuſe, and that he was entitled to 
clergy, on this manner of taking the verdict. But if the verdi@ had acquitted him of breaking and 


entering the houſe in the night time, and found him guilty of the re of the indiftment, this finding 75 


would have included the offence of ſtealing goods in the dwelling-hovſe, and then by 14 Anne be 
would bave been excluded from clergy. And in the King v. Withal and Overand at Guildford afſizes 
1772 for burglary, the jury found a verdiet “ not guilty of breaking,“ but 44 guilty of ftealing in the 
«4 dwelling- houſe.“ It was objected that the priſoners could not be 'ouſted of clergy by 13 Anne 
2 e was eee _—_ 7 ſupport _ N Bot all the judges were unanimous that 
the priſoners were ouſted of clergy ; for an indiQment for burglary contai 4 

call j in the twelfth of Anne, MS, | glary contains every charge that is pe» 


+ So alſo upon the 10 & 11 Will. 3. c. 23. for ſtealing to Vide ante p. 491, 
the value of 5 5. from ſhops, &c. if the offence ſhould appear to | 
have been committed in ſuch a place as the act was intended to 
protect; yet a jury may find a verdict for the larceny only, as 
under five ſhillings, 5 hy 


But it ſeems that if a man be indicted for felony generally, «, Kelynge 
and upon the evidence it (y) plainly appear 3 fag jo a as 
amounts to no more than a bare treſpaſs, he cannot be found — — 1 
puilty of the treſpaſs, but ought to be indicled anew, Yet if veer el 
the ſpecial circumitances of the caſe be ſet forth in an indict- 22-209 10. whey 
ment for an offence laid as felony, and the defendant be found — —— — 
guilty generally, and afterwards the court be of opinion that — jnſuf- 
the fact doth not amount to felony, but only to an enormous ficient as to the 
treſpaſs, it ſeems (z) agreed, That judgment may be given — — 
as for a treſpaſs only. Allo if the jury find a ſpecial verdict on geile a. 

a general indid ment for felony ; and the crime be adjudged me taking us 
upon ſuch verdi& to be but a treſpaſs, (a) judgment may be 0 Dae 
given upon it as for a treſpaſs only. Alſo if on an-inditment 30 8 
of treſpaſs the fact appear to have been felonious, it hath been 8 Car, 376, 
(6) adjudged, That the defendant may be found guilty of the 3 I 
indictment, as it is laid, becauſe the king may proceed againſt (C. 1477 
the offender as he thinks fit, either as a treſpaſſer or felon, 490. 

But the contrary is (c) ſaid to have been holden by the late — 3 
chief juſtice Holt; and it hath been (4) adjudged, That if it , Levins 208. 
appear in an action of treſpaſs that the taking was felonious, no * Aa. 25s 
verdict ought to be taken unleſs the defendant have been be · 8 * 


. . . keg ; That | i 
tal 7 judgment againſt a man in an action or indiAment of treſpaſs is no bar on an Jn ns 6. 60. 
3 of larceny, Kelynge 30. (e) 6 Medern 97. (4) 2 R. Abr. 556, 5579. Ney 18. Vide 
Jones 149, Ney 82, Latch 145, 1 Modern 283. Cont. Biacton cited 8. P. C. 28. 85. 


Vide S!range 11 37. 


Vor. II. 16 ton 


293. (t) Vide ſup. c. 26, 1 75. | (#) Vide ſup, © 26, ſ. 75. 4 State Trials 160, 161. 
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f 


fore tried for felony, becauſe the ſuffering ſuch actions might be 
a means to prevent proſecutions for felonies. 


Commonly it is Ser. 7. Seventhly, That it hath been holden, That a ver. 


2 buſineſs of 


n dict acquitting a defendant of the death of a man, found apainſt 


uſually ſay, der- him by the coroner's inqueſt, ought not to be received unſeſs it 
ſons voknown ſhew what other perſon did the fact; but for this I ſhall refer 


did it. 2 Hale 


301, 30568 tO chapter nine, ſection thirty-three. 


(e) Popham Sec. 8. Eighthly, That on an indictment for a riot againſt 

7 Selkeld zb. three or more, if a verdict acquit all but two, and find them 
4 To . . . . . 

2 St. Tr. 1355 guilty; or on an indictment for a conſpiracy, if the verdi& ac- 

4 St. Tr. 160, quit all but one, and find him guilty, it. is repugnant and (: 


6 ITAL void as to the two found guilty. in the firſt caſe, and as to the 
book of 11 Hf. one found guilty in the ſecond, unleſs the indiAment charge 
1 gl. 3 them with having made ſuch riot or conſpiracy, ſimul cum alis 
1. fjuratoribus ignotis; for otherwiſe it appears that the defendants 


it is agreed, ate found guilty of an offence whereof it is impoſlible that they 
That fuch a ver- ſhould be guilty; for there can be no riot where there are no 


. more perſons than two, nor can there be a conſpiracy where 


fore the court there. is no partner, Yet it ſeems (/) agreed, That if twenty 
would not 16. perſons are indicted for a riot or conſpiracy, and any three 


2 — found guilty of the riot, or any two of the conſpiracy, the ver- 


beck au dict is good (1). 
whereupon they 
found both the defendants guilty. () 4 St. Tr, 160, 161, 


(1) It has been determined where only two are found guilty of a riot, or only one found guilty of 

aſpiracy z they having, in both caſes, been indied with tberr, that judgmer.t ſhall be given againt 
Ten, St range 193. even though the others who were inoicted de not come in to trial, Strange 
1227. So where ak were indicted for a riot, and wo of them died before trial; two were acquitted 
and two only found guilty ; ye! judgment was given upon this verdict; for by Lord Mansfi-!s, they 
muſt bave been found guilty with one or both of thoſe who had not been tried, or it could not have 
been a riot, Burrow 1362. 


(20 4 St. Tr. And (g) where ſeveral are indicted for treaſon or felony, or 


* Fa hath other crime, which may be as well done by one only, as by 
oh holden, more, a verdict (/) may find one of the defendants only guilty, 


That on an in- and acquit all the reſt. And in like manner it ſeems (i) 


diwentof agreed, That a verdi&t on an information on a penal ſtatute 
+ Ron againſt ſeveral perſons jointly charged with the offence againſt 


againſt A. and the ſtatute, mzy acquit ſome and find others guilty ; becauſe 
B. che jury ca- though the words of the information be joint, yet in judgment 


— a7 on of law, each defendant is ſeverally charged for his own offence, 


dence acainſt And in like manner (4) it ſeems, That the defendant in ſuch 
both, find A» information may be found guilty for a leis time or degree than 
> Say and is laid, unleſs the offence conſiſt in doing ſome entire thing, 
B. of the felovyy which muſt be preciſely proved in the ſame manner as it 18 
only, 1 Sider- laid. 
fin 171. 

Vide 2 Hike 


$A, 


* 
„ 


4 


* 
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Selb. 9. Ninthly, That the court in judging upon # ſpecial (7) Vide Rex v, 
verdict is confined to the facts expreſsly found, and cannot Mefſenger and 
ſupply the want thereof, as to any material part by any argu» _ Kelynge 
ment or implication from what is expreſely found (2); and Rex v. Plum- 
tnerefore where an indictment ſet forth that the defendant wer, Kelyoge 
diſcharged a gun againſt J. S. and thereby gave him à mortal 2 Royce, 
wund, Sc. and the ſpecial verdict found that he diſcharged à 4 Burrow 2073. 
gun and thereby killed J. S. but did not expreſsly ſay that he — . Francis, 
diſcharged it again J. S. it was (1) adjudged, That the court co — oth, 
could not take it from the other circumſtances of the fact, Rex v. Borth- 
which were expreſsly found, though they were as full to the — Douglat 
purpoſe as poſſibly they could well be, that the defendant diſ- 3 Phillipe, 
charged the gun againſt J. S. 1 ls . for 

ecinon 


with which ſpecial verdicts muſt find the neceſſary facti.—N. B. On a ſpecial verdi& for murder the 
court are judges of the malice, Lord Raymond 2485. Strange 766, 


(z) If the verdi& do not ſufficiently aſcertain the fact, a wenire facias de now ought to ifſve, Skins 
ner 6679, Ld Raymond 1521. for a ſpecial verdict cannot be amended in capital caſes per Lord 
Holt, LI Raymond 141. Yet in the caſe of Sarah Hazel, Lord Mansfield ſaid it might if there 
were minutes to amend it by, MS. Eatter 24 Geo, 3. and in forgery a ſpecial verdict was amended 
becauſe the fault was committed by the defendant, Strange 344,—1f a ſpecial verdict find only WP 
of the matter in iſſue, or don't take in the whole iſſue, or if the imperfeion be ſuch that 5 
cannot be given, it is bad, Lord Raymond 1522. Cro. Jac, 31, But if there be ſeveral iſſues, and 
the jury fiod only ſome of them, the court may give judgment. Strange 845. for in a general verdi 
vpon ſeveral counts, if any one of them is good, it is ſufficient in criminal caſes, Salkeld 384. 


Douglas 730. | 
Se, 10. Tenthly, that it hath been () adjudged, That (») Savnden , 


where an indictmenit found at the aſſizes is removed into the ary . 
king's bench by certiorari, and there the defendant pleads not c. 30. f. 9. 
guilty, et de boc ponit ſe ſuper patriam, et T. F. miles corenatur What is a good 
i attornatus dom” regis, Oc. ſuniliter, and thereupon the deſend- . 2 
ant is f und guilty of the offence in indictamento prædict in- forgery, B. 1, 
trrius ei impeſit prout præ die T. F. interius verſus eum queritur, % 70. . 27. 

the verdict is good; for theſe words prout prædict' T. F. interius 

verſus cum queritur ſhall be rejected as ſurplus, (a) repugnant 


and void, and the verdict is complete without them. 


Se, 11, Eleventhly, that it hath been (e) adjudged, That _- 
if the jury acquit a — of an — of — againſt * 4 
vanifeſt evidence, the court may, before the verdict is record - Crompton 1144 
ed, but (p) not after, order them to go out again and recon- —_ Trial 

C the matter; but this is by many thought hard, and ſeems 8 
not of late years to have been fo frequently praiſed as former- (p) Crompton 
ly. Alſo there are (4) inſtances where defendants acquitted —_ 
2painſt plain evidence, of felonies and other enormous crimes, 2 Hale 199 · 


have been bound to their good behaviour. 10. 


oſter 30. 
(7) C, Car, 292. agaioft the opinion of Croke and Berkely, and Cro, Jac. go. Vide 2 Stete Trials 
bo, 61, where the court upon the acquittel of the defendants of the indictment againſt them for 6 
dot, committed them for theu contempt to the court, curing. the tial, | 


Ss 2 . Sec. 


* 
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8 $24, 12. However, its ſettled, That the court cannot ſet 


the caſe of the aſide a verdift which (7) acquits a defendant of a proſecution 


— 1 properly criminal, as it ſeems that they may a verdict that (s) 
wht t a Convias him, for having been given contrary to evidence, and 


holeen by fix of the directions of the judge, or any verdict whatever for a (4) 
the judges miſtrial. 

ageinſt ſix, 

That a new trial was not gramable upon an acquittal on an inſormation in the nature of 2 que u, 
ranto, becauſe it ſounds in the criminality. 1 Keble 124 2 Kevie 403, 404. Whether it be grant. 
able for a co ropt practice in obtaining a verdi®t, 1 Levinz g, 10. 124. Side fin 153, 154, 1 Kehlg 
546. 568. 590. 3 Keble 179. 409. Shower 336, That it is not grantable where the acquittal 


Vas occaſioned by a lip in an inditment of perjury in varying fiom the origin) record, 2 Keble 


409. (s) Adjudged 2 Jones 163. 3 Keble 525, 1 Levinz 9. But it is doubted, 1 Keble 124, 
127. 5 Modern 350, 1 Siderfin 49. and the contrary is ruled, 2 Keble 396. 403. (1) See 
Coke 14. 1 Keble 546. Supra c. 23. ſ. 92. and c. 36.1, 15. Vide a Hale 310, 4 Comm, 35% 
1 Levinz 9. T. Jones 163, 10 State Trials 416. 


How priſoners + Se. 13. And whereas perfons acquitted on their trials, 
— 4 or having no indictments found againſt them, are frequently 
of acquittal, detained in priſon by gaolers on account of their fees, it is en- 
acted by the 14 Geo. 3. c. 20. That every priſoner charged 
« with any felony or other crime, or as an acceliary thereto, 
before any coutt holding criminal juriſdiction in England and 
« J/ales, againſt whom no bill of indictment ſhall be found by 
< the grand jury, or who. on trial ſhall be acquitted, or who 
„ ſhall be diſcharged by proclamation for want of proſecution, 
« ſhall be immediately ſet at large in open court without the pay- 
 * mentof any fee or ſum of money tothe ſheriff, gaoler, or keeper 
of the gaol or priſon from whence ſuch priſoner ſhall be ſo diſ- 
* charged and ſet at liberty. And the treaſurer of every county, 
Ec. on receiving a certificate trom the judge, &c. ſhall pay out 
„of the county rate, a ſum not exceeding 138. 4d. for every 
« priſoner ſo diſcharged, to the ſheriff, gaoler, or keeper as 
« aforeſaid,” | 


CHAPTER THE FORTY-EIGHTH. 


OF JUDGMENT, 


AVING ſhewn already what judgment is good on an 

information, or action gui tam; where it may be ſaved 
by an award of tranſportation ; (a) and that judgment in high 
treaſon, not being for counterfeiting the coin or ſeal, &c. ſhall 
not be arreſted for miſwriting or miſpelling, or falſe or im- 
proper Latin: Having alſo premifed, That by the courſe of the 
court of king's bench, upon every conviction in that court, 
of a crime (b) capital or not (c) capital, whether by (d) ver- 
dict or confeſſion, the party is to have four days to move in 
e) arreſt of judgment, if there be ſo many days remaining 
of the term; and if not, (%) then the longeſt time that can 
de had in the term: Having alſo premiſed, That on a convic- 
tion of homicide ſe defendenda or per infortunium, no (g) judg- 
ment at all is to be given, but the party let to mainpriſe in 
order to purchaſe his pardon. 


Ch. 33. . 145. * 


(a) Ch. 25. 147. 
(5) Algernon 
Sidney's caſe, 

3 State Trials 
207, 231. 

Ro ewell's caſe, 
12 Trials 
nightley's 
caſe, 

4 State Tr. 215, 


(c) 3 State Tr. 


77 

(4) 4 St, Tr. 210. 
(e) But in 
Saund. 301, 302. 
chief juſtice 
Hale refuſed to 
hear any motion 


in arreſt of judge i 


ment of a ſcan- 


dilous conſpiracy 3 but in my own experience I never knew ſuch a motion refuſed to be heard, 


(f) 4 State Trials 217, Yet in the Lord Gray's Caſe, 3 State Trials 97, the court would not give 


judgment on a conviction for a miſcemeanor, becauie there were not four days left of the term, 
{g) Summary 269. 2 Hale 395. B. 1. c. 29. ſect. 24. Sup. c. 37. ſect. 2, | 


I ſhall farther endeavour to ſhew the nature. Firſt, Of 
judgment by expreſs ſentence to the puniſhment proper for the 
crime, Secondly, Of judgments without any ſuch ſentence, 


Of judgments by ſuch expreſs ſentence in criminal caſes there 
are two kinds, Firſt, Such as are fixed and ſtated, and al- 
ways the ſame for the ſame ſpecies of crimes, Secondly, Such 
as are diſcretionary and variable according to the different cit- 
cumſtances of each caſe, 


$:7, 2, And firſt, —Of fixed and ſtated judgments. As (5) 2 State Tr, 
to which it ſcems (+) agreed, That the law makes no diſtinction 5 y 
between a peer and a commoner, or between a common or 15 2 
ordinary caſe, and one attended with extraordinary circum= Lit Rep. 237. 
ſtances; for which reaſon it was (i) adjudged in Felton's caſe, — 
who was convicted, by confeſſion, of the murder of tbe Duke 
of Buckingham, that the court could not order bis hand to be 


883 cut 


"wn 15 


(1) Agreed (x) cut off, hor make it part of the ſentence that his 


— 5 ac ſhould be hanged in chains, but that the body after execution 
That the court being at the king's diſpoſal might be hanged in chains, (l) 
*r 25 or otherwiſe ordered as the king ſhould think fit. | 

e hand to ; | 
cut off in any caſe wherein it is not the ſtated judgment, See B. 1, c. 21. ſect. 1to7, (1) yy 
inf. c. 51. ſ. 12. ; EY 
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Of ſuch fixt and ſtated judgments, the moſt remarkable are 
thoſe for treaſon, and felony, —Pramunire, and miſpriſions. 


(m) 3 loft, 216 Sef, 3. The ſettled (m) judgment at () this day againft x 
arr. 461. man for high treaſon, not relating to the coin, ſeems to be, 
> flels $90, 088; That he ſhall be (e) carried back to the place from whence 


2 Hale 397. be came, and from thence be (p) drawn to the place of exeeu- 


LAG — tion, and be there hanged by the (9) neck, and cut (r) down 


Co. Ent. 361. alive, and that his (3) entrails be taken out, and (t) burnt be- 
(*) In the time fore his face, and his head cut off, and his body divided into 


— 4 four quarters, and his head and quarters diſpoſed of at the 


given againſt King's pleaſure, And I find little or no variation in ſubſtance 
two convicted from this judgment, but only in ſome circumſtances, for which 
of high treaſon, J ſhall refer to th in th in and the State Trial 
that one ſhoold all treter to the notes in the margin and the 8tate 1 rials, 
have his eyes put | 
out, and the other in crucem tollatur, Mad. Exchequer fol. 6. (e) S. p. C. 182. But this clauſe is 
wholly omitted in Summary 268. and 3 Inſt. 210 and in Plowden 387, it is thus expreſſed, gued 
gred' R. D. duceretur per prefat' conflabu'ar* uſgue diftam turrim London, & deinde, &c. And in Coke's 
Entries 461, b. it is thus, quod pred” T. B. ducatur per prefat' Mareſc. uſque priſonam Mar' Mari 
Domini Regi, Cc. (p, S b. C. 182, it is expreſſed, That he ſhall be drawn upon an hurdle, 
And Plowden 387. it is, That he ſhall. be drawn through the middle of the city of London, to the 
gallows at Tyburn; Alſo in Coke Entries 361. and 3 Iaſt. 310. a particular place of execution is 
mentioned. (5) S. P. C. 182, and 3 Inſt. 110, But Plowden 387. Coke En. 361. and Summary 
268. it is only ſaid gyod ſuſpendatur without adding per collum. (r) 3 Inſt, 110. 8. P. C. 182, 
Plowden 387. Coke's Enties 361. But this is omitted Summary 268. (s) This clauſe is thu 
expreſſed 3 Inſt, 210, 211, Plowden 387. Coke's Entries 361. guod intericra ſua extra ventrem 
ſuum capiantur, without mentioning the cutting off the privy members z and fo is Summary 268, 
Hale 397, and the later precedents. But S. P. C. 182, is expreſs that they ſhall be cut off, (i) S. 
P. C. 102, But in Plowden 387. Coke's Entries 361, 3 Inſt, 211, it is thus expreſſed, ipſoque | 
wivente comburantur..-—V ide alſo Skinner 442. Carthew 318. 349. 


(e) S. p. c. Sec. 4. It hath been always agreed to be proper judgment 
182. againſt a man for high treaſon at common law, in counterfeit- 
12 > ing the king's (u) coin or (x) ſeal, that he ſhall be drawn to 
| Hale 45x, the place of execution, and there hanged by the neck till he 
2 Hale 397, be dead. But there have been (y) great opinions, That the 
O. 2 383. judgment againſt a man for clipping, and other offences againſt 
< 44 yt the coin, made treaſon by ſtatute, ſhall be to be drawn, 
B. Treaf. 9. hanged and quartered, as for other high treaſons z becauſe it is 


(x) FletaB.1. a general (z) rule, That where a ſtatute makes an offcnce trea- 


67S. p. c. ſon or felony, it gives it the like incidents that belong to a trea- 
182. ſon or felony by the common law; yet inaſmuch as high trea- 
laſt, 17 ſon at common law in counterfeiting the coin had judgment 
=y B. oF 2 only of drawing and hanging; and it is a reaſonable conſtrue- 
oft. 4 tion, That the makers of the ſtatutes, which made other of- 


3 f ences 
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f-nces concerning the coin high treaſon, intended to give ſuch (e) See 2 Joa, 
offences the like (a) incidents with high treaſons againſt the ny - f 
cain at the common law, and not to make inferior offences f. 2 * 
of this kind ſubject to heavier puniſhment than the greater; it (5) Dyer 230. 
ſeems to be (6) ſettled at this day, That the judgment for ſuch : can. 
offences ſhall be the ſame as for counterfeiting the coin, &c, Keble 4 
at the ommon law, i. e. of drawing and hanging without Rayn. 234. 
quartering, | ; 1 Venti 254, 
ges. 5. It bath been (e) long (4) agreed, That the judg- /c) Bot Brag. 
ment azainſt a man for petit treaſon is.the ſame with that for 200. it is ſaid, 
counterteiting the coin, viz. That he ſhall be (e) drawn to gn they are 


bur 11 
the place of execution and there hanged by the neck till he be 8 


44%) 4Inft. 211. Summary 268. 1 Hale 382. 2 Hale 299. 8. P. C. 182. 19 H. 6. 47. Ab. 
F. Corone 7. B Treaſon 8. 33 Aſſize 7. Ab. B Treaſon 18. F. Corone 210. (eh See 21 E. 
3.17, Ad. F. Corone 447. B. Corone 38. where an approver b-coming nonſoit, bad judgment 
to be hanged only, and not drawn, though he food indicted of petit treaſon, But the caſe is obſcure 
doth in the Reports and Abridgmenty, | 


n 6, The judgment againſt a (/) woman, in all caſes (/) Pref. to the 


of treaſon, whether high or petit treaſon, is, That ſhe ſhall — 


de drawn to the place of execution, and there burnt. loft; 211. 


a þ . 9. . 182. 
F. Corone 383. 23 Aﬀize 2. Ab. Bro, Treaſon 26, 1» Aſſise 30. Ab. B, Corone 74. B. Treas 
fon 12. F. Corone 190, 1 Rich, 3. 4 Ab. F. Corone 46. | 


Se, 7. The judgment againſt a man or (g) woman for ) f Rich. 3. 
felony of death, hath always been the ſame (5) ſince the reign 4. 
of Hen. 1. viz, That he or ſhe be (i) hanged by the (4) „. F. Cer 46, 


neck till ()) dead, which in the (n) roll is ſhortly entered ( 4. F. & . 
thus, ſuf- per coll. ummary 268, 
2 Hale 399. 


J laſt. 211, F. Corone 227. See the eitations to the next letter. (1) The words per cel um are 
omitted. Coke Entries 60. 352. 353. 355+ 360. Raſlal 42. 53. 55» () 3 inſt. 53. 211. Sow, 
263, GE. 4 4. But this is omitted 6 H. 4. 6. S. P. C. 182. Raſtal Entries 42, 53, 38. the 
precedents in Coke*s Eatries cited to letter 4 come only under an Ke. (m) S. P. C, 183. 4 Com, 
395. 5 Modern 22, For the judgment and preceedings in murder, vide 25 Gev, 2, c. 37. Poſt, 
ch. 51. let, 10. | 


Sec. 8, For the judgment of pain fort & dure upon all 

offenders ſtanding mute, | ſhall refer to ch. 30. ſet, 10. ) 
S:, 9. Judgment in premunire at the ſuit of the (u) king, ny 
againſt * Iden La in (o) priſon, is, — he ſhall ny 1 2 ox 
be out of the king's protection, and that his lands and tene- 28d 30 E. 1 
ments, goods and chattels ſhall be forfeited to the king, and 1% . Jud.14 * 
that his body ſhall remain in priſon at the king's pleaſure; A0 id 8 H. 4. 


but if the defendant be condemned upon his (p) default in not 82 tis; 
1}. B. Forfeit. 13. Præm. 6. 20. That ſuch judgment ſhall not be given at the ſuit of the party, 
00 37 Ed. 3. but in the two laſt citations, it is holden, That the ſame judgment ſhall be given at 
the ſuit of the party, on 16 Rich, 2. (e) 3 Ind. 213. Supra B. 1. c. 19. ſet. 14. 45. Co. Litt. 
Bg, 130, (p) Vide B. 1. c. 19. ſet, 14. Raſtal 466, 467. 3 Jak, 125. 218. Dalton c. go. 


$34 appearing, 
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() 8 H. 4. 6 
Ad. F. Forfeit, 
13. 
B F orfeit. 12. 
Pram, 6. 20. 
30 E. 11. 
Ab. F. Jodg. 
145. 44 E. 3. 


6. 3. Ab. B. Pre. 8. 20. 


(7 Sum, 128. 
269. 

1 Hale 374. 

2 Hale 400. 

a Inſt. 36. 218. 


Treaſ. 19.25. 


r B. I. c. 21. 
ſect. 3. to 6. 
(5) Sum, 131. 
41 Aſfize 25, 
Ab. B. Fines 
11. Forfeit. 41. 
Reſlitut. 32. 


ſame judgment ſhall be given as to the being out of the king's 


capiatur. 


life, and that his (z) right hand ſhall be cut off at a certain 


appearing, whether at the ſuit of the king or (þ) party, the 


protection, and the forfeiture; but inſtead of the clauſe, that 
the body ſhall remain in priſon, there ſhall be an award of 2 


7. Ab. Reſp. 35. 79 E. 3» 37» Ab. F. Ret, de Vic, 61. Attorney 1. 8 H. 


$24. 10. The judgment againſt a man for miſpriſion of 
high treaſon (g) is, That he ſhall be impriſoned during his life, 
and forfeit all his goods, and the profits of his lands during his 
life. | | 


Ses. 11. The judgment againſt a man for drawing a ſword 
on a judge, or ſtriking any perſoa in the (7) preſence of the 
king's higher courts, is, that he ſhall be impriſoned during liſe, 
and forfeit his goods, and the profits of (g) his lands during 


place. 


Sci. facias 160, . 
* R. Ab. 56. Judgment was giveg, that the lands ſhould be ſeiſed into the king's hands, and the 
king anſwered of the profits ; after which the king granted over the lands as forfeited, and then 
pardoned the offence ; and the heir was reſtored upon a ſcire facias. By which it appears that the 
Inheritance of the lands was not forfeited, (Vide ſup, c. 37. ſet. 54.) But in 1 Keble 951. the judg- 
ment is, That the lands ſhall be forfeited during life; and Daliſon 23. Quæ. is made by what law the 
lands ſhall be forfeited any farther than during life; yet 3 Inft. 140 218. and 39 Afﬀize1, Ab, B. 
—y F. Aſſize 333. Dyer 188. F. Judgment 174. F. Corone 280. 8. P. C. 38. Owen . 
120. C. Elis. 405. Daliſon 23, ſay in general, that the land ſhall be forfeited without adding for 

life; and 22 Ed. 3. 12. Ab. F. Forſeit. 21. That the offender ſhall be difinherited. (1) Ia this 
part ot the judgment the bcoks above cited generally agree. 


(88. 1. e. 21. Set, 12, For the judgments for Cu) ſtriking in the king's 
a. 21. Palace, for (x) reſcuing a priſoner from the ſuperior courts, () 
ſe. 5. tor perjury, or (z) forgery on the ſtatute, and for the villaia- 
n e. 69, bus (a) judgment in conſpiracy at the ſuit of the king, I ſhall 
8 Bic, kefer to the citations in the margin. 


70. ſea, 12. (a) B. 1. C. 73. lea, wn 


1 Sect. 13. The entry of the judgment for a defendant upon 
W 47, 48, an acquittal by verdict, or upon the plea of a pardon is, [4 
(% Coke Ent. confid” oft quod pred' A. B. de (b) præmiſſis eat inde ſine die, or 
85 19. 5 eat ſine die, omitting (e) de præmiſſi;; or de oditionibus pre- 
57. zn  diftis eat inde (4) quietus; or (e) thus, quod fit inde quietus, Et. 
(4) Co. Ent, & guod iſſe eat inde fine die; and upon the plea of a releaſe to 
ey , an appeal, and in other caſes of like nature, it is Ides conſid” efl 
(e) Rafal 49. 9guod ( f) pred” A. quoad ſeffam fred B. in premiſſis ect inde 
57. fine die. And (g) Staundeforde ſays, that upon the acquittal 
1} Raſt. 43. of one arraigned of treaſon or felony, the judgment is no 
95 p. c. — but that the court diſcharges the defendant paying his 
* ces, 


Sell. | 
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$:2. 14. Secondly, As to judgments by expreſs ſentence, () 3 Int, . 
which are diſcretionary and variable according to different cir- Bk. 1. c. 33. 
cumſtances, I ſhall obſerve in general that for crimes of an (i) 3 State Te, 
infamous nature, ſuch as petit (5) larceny, (i) perjury, or (4) 487, 488. 
forgery at common law, groſs (!) cheats, conſpiracy not requir- oy thong | 

wat 08 . . : TI ym. t. 
ing a villainous judgment, keeping a bawdy-houſe, bribing (m) 1 Sid. 142. 278. 
witneſſes to ſtifle their evidence, and offences of the like nature, 3 Leonard x70, 
azainft the firſt principles of natural juſtice, and common honeſty, 4 Fl * hs 
it ſeems to be in great meaſure left to the prudence of the court H. 1. 7 
to inflict ſuch corporal puniſhment, and alſo ſuch fine and lien 1 Keble 849. 
to the good behaviour for a (n) certain time (a), &c. as ſhall 1 K 
ſeem moſt proper and adequate to the offence, from the con- 2534. 
{eration of the baſeneſs, enormity, and dangerous tendency of Raym, 356. 
it, the malice, deliberation, and wilfulneſs, or the inconſidera- 3 - Lo A. 
tion, ſuddenneſs, and ſurprize with which it was committed, the 35. a gecree of 
ape, quality, and degree of the offender, and all other cir- the SITE 
cumſtances which may any way aggravate or extenuate the Judge fi or bet 


guilt. bery, that he 
ſhould be incapable of any office of judicature, Vide 4 Com, 371. 


S. 15, And at this day by force of 5 Annæ, c. 6. and 
4 Geo, 1. c. 11. and 6 Geo. 1. c. 23. &c, &c. ſet forth | 
more at large, Title Tranſportation (+), the judges, upon a (+) Page g14 to 
conviction for larceny, may in their diſcretion award the 522. 
offender to the houſe of correction, and for that and other fe- 
lonies within the benefit of clergy, inſtead of giving the uſual 
ſentence, &c, may direct that the offender be tranſported, 

Se. 16. But it (p) ſeems that the court cannot be autho- (?) 2 
riled by any letters patents, but only by act of parliament, Ws "In 
to w—_ a puniſhment unknown to our laws, as of (q) baniſh» Co, Litt. 135. 
ment, &c. 

Secl. 17. Note, That the court may aſſeſs a fine, but 7) Salk. 56. 
cannot award any corporal puniſhment againſt a defendant, 328. 684. 
unleſs he be actually preſent in the court (r). — 

Se. 18. Note alſo, That where there are ſeveral defend- (:) 11 Coke 43. 
ants, a joint award of one fine againſt them all is (s} errone- 828 | 
ous, for it ought to be ſeveral againſt each defendant; for 16.“ 
otherwiſe one who hath paid his proportionable part might be 1 Levins 126. 
continued in priſon till all the others have alſo paid theirs, 

_ would be in effect to puniſh him for the offence of 

another. | . 

Seck. 19. It hath been adjudged, (t) that where a man (1) Dyer 432. 
is to make fine and ranſom, the ranſom muſt be treble the fine 

at leaſt, But Sir Edward Cote ſtrongly argues (u), That fine (e) Co, Liu. 
and ranſom are in legal underſtanding the ſame thing under 7 
iſterent names, called a fine, becauſe it makes an end of the 

linels, and a ranſom, becauſe it redeems from impriſonment ; 


lor it they were different things, it would follow that _ 
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the books ſay, That a man ſhall make a fine and ranſom, t 
muſt be taken to intend that he ought to pay two different 


ſums, of which there is no precedent. 


(x) ind. 260. Sect. 20. A fine is under the power of the court, dun 
Adj.Raym. 356, the term in which it is ſet, and (x) may be mitigated as ſhal} 


— Cro, Car, be thought proper; but after the term it admits of no altera 
: tion. | | 


Of judgments without an expreſs ſentence to the puniſh. 
ment proper to the crime, there are two kinds, Firſt, Out. 
lawry. Secondly, Abjuration. 


2 Finch 356. Sec. 21. Judgment of outlawry is ()) given by the (ﬆ 


B. it 166, coroner at the fifth county-court upon the party's not appear» 


Ioft, 212. ing to the exigent, (which is a (a) writ commanding the ſhe- 


1) C. Jac. 531. rift to Cauſe the defendant to be demanded from county-court 
1 Burn 639. 


: 42%" to county - court until he be outlawed, &c.); and ſuch judgment 
— is (5) entered thus, Ideo, c. per judicium coronatoris dinini 


by the retun regis comitatus a” utlagatus efl. 
Ie "og tus praedie? utlagatus eff | 
to have been given by the coroner, it is erroneous, except in London, where the mayor by cuſtom fy 
coroner, and the judgment is given by the recorder. Coke Litt. 288. B. 'Utlagary 31. Dyer 419% 


$ Coke 126. 21 H. 7.33. Cro. Eliz. 648. (0) Reg, Judg. 2» (6) 3 loft. 312, 


(c) Co. Lit, Sect. 22. It ſeems (e) agreed, that when a judgment of out- 
128.2383, lawry for treaſon or felony appears of record by the ſheriff's 
2. return of the exigent, and it hath been (d) holden, That if it 
25. appears not by ſuch return, but only by the coroners return 
r . of a (e) certiorari to them directed to certify whether the party 
4. 15. l. 20 Were outlawed or not, the party is as much (/ attainted, and 


Cd Coke Lit. ſhall forfeit and loſe as much as if ſentence had been given 
— "ID againſt him upon verdict or confeſſion, | 


way ſcems to be holden, Dyer 233. and it is made a quere, 38 E. 3. 14. (e) Vide Raftal 433 
2 Hale 399. (/) Finch 467. 3 loſt, 52. 212, 3 Stat. Tr. 324. B. Corone 166, 


| hon wy Sect. 23. If ſuch (g) autlawry appear to the court to be 


2 Hale 408. erroneous, whereof any one as amicus curie may inform them, 
(5) 3 State Tr, the party ſhall have counſel aſſigned (i) him to take advantage of 
(3) rück 30. the error; but if he will neither bring a writ of error, nor plead 
8. P. C. 5 in convenient time, and the outlawry be voidable only and 


— n not void, the proper execution ſhall be (Y) awarded againſt 
1 H. 7. 4. 


Ab. B. Cor. 226 him, but no ſentence pronounced, becauſe the outlawry 15 2 


27 Affize 54. Judgment, and no man ſhall have (i) two judgments for one 
— B. Corone off ence. = 


Ed. 4. 28, Ab. B. Corone 55, 12 co. 100. F. Eſch. 14. Ch. 23. ſect. 5 


&c. 1 Burr, 638, both as to law and fact, though not on the indictment itſelf, becauſe treaſon 
diminiſhing the coin is excepted ont of the 7 Will, 3. Strange 324+ 


JJ . A 
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g. 24. For the nature of abjuration (which was alſo an (2) Finch 36g. 


(k) a:tainder of itſelf ), being wholly obſolete at this day, I ſhall 


citations (I) in the margin. — 
reler to the cita (1) gir 7 <a 
335» ; 3 loft, 216, 217. (!) Supra ©. 9. ſec, 44 and 32. 6. 3 Inſt, 216, 217. 


407, 
8. P. C. 34. 117. 


ggf. 26, It ſeems to be generally (n) agreed, That a man - 
can no 4 way be 2 treaſon or felony at this day, 8 


but only by judgment by expreſs ſentence, or by outlawry or ab- ether books un- 


juration z and therefore where an appellee was flain in the ( Totem, na 
held upon a wager of battle, (n) judgment was given, quod Coke Litt. 390. 


ſuſpendatur per collum, in order to entitle the lord to his eſcheat. 3 lat. 222. 


But I know of no other caſe wherein it is clear at this day, r 


that a man may be attainted after his death: It is ſaid indeed 263. | 
in a note in Fitzherbert's Abridgment of a caſe in the B. Eſch. a4, 
time of Edward III. (e) that in eyre in bath been ſeen that 8 % 


2 man hath been attainted by preſentment after his death; Vide F. Corous 
alſo it was holden by (p) Markham in the time of Henry IV. 299. 312. 


that if he who levies war againſt the king be ſlain in battle, his ergo he 


lands may be ſeiſed by the king. And it is faid in the (q) chapter, ſec. 16. 
Fourth Report, that if one aiding the king's enemies be ſlain ——— 
in open rebellion, and the chief juſtice of the king's bench, purſult forfeited 


who is the ſovereign coroner of England, make a record of it bis chattels, and 
vpon the view of the body, and return it into the king's bench, the year, day 


de ſhall forfeit his lands (2). And this ſeems agreeable to 34 _ how mote of 


Edw. 3. c. 12, whereby the king expreſsly reſerves his pre- of bis lands from 
rogative as to forfeiture of wars, but grants that he will in no the time of the 


other caſe ſeiſe lands for treaſon whereof the party is not at- 67 4. ab; 
rainted in his life. Yet the contrary opinion ſeems to be but denied by 
bolden in the firſt and third (r) inſtitutes, and alſo-by (7) 2 = 
Hale; and to this (t) Staundforde ſeems alſo to incline. Brown, in Plow, 
163. that the ancient law was ſo, See alſo Plow, 262, and Dalton c. (4) 4 Coke 57. ( r)3 laſt, 
25. Coke Litt, 13. (+) Summary 17. 1 Hale 342, 343+ (5) S. F. C. 188, 189. 


(2) This may be true as to goods but not as to lands, becauſe none can be attainted after his death 
hut by abt of parliament, 2 Hale 33. Alſo ſee this point largely treated of, 1 Hale 342 to 349. 
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Bk, 2, 


CHAPTER THE FORTY-NINTH, 


OF FORFEITURE, LOSS OF DOWER, 
AND | | 
CORRUPTION OF BLOOD. 


ND now I am to ſnhew the conſequences of an attainder, 
| or conviction of treaſon and felony, 


I ſhall confider under the following particulars, Firſt, What 
ſhall be forfeited by the offender. Secondly, Where his wiſe 


loſes her dower, T hirdly, How far his blood is corrupted, 


As to the firſt point, I ſhall endeavour to ſhew, Fit, What 


is forfeited by the common law. —Sezcondly, What by ſtatute.— 


ta) 3 Ind. 19. 


3 Coke 27 3» 
1 Hale 240, 
241, &c. 

(4) 3 IuRt, 19. 
3 Coke 2, 3. 
(©) See 25 Ed. 
3 C. 2. 

(4) Oo. Litt. 
2. 392+ 

4 Coke 88. 

1 Leonard 21. 
Infra ſ. 23. 


4 Comm. 375. 
1 Hale 242. 


(e) 3 Coke 10. 
Co. Litt. 2. 

S. P. E. 191. 
B. Cotone 208. 


Thirdly, To what time the forfeiture ſhall relate. — Furihh, 
What ſhall be done with the goods of an offender before they 
are aQually forfeited, | 


As to the firſt particular, viz. What is forfeited by the 
offender, by the common law: I ſhall endeavour to ſhew, 
Where his lands are forfeited by the common law; and 
Where his goods, 


Sci. 1. And firſt, * to the forfeiture of lands, It ſeems 


agreed, that by the common law all lands of inheritance where- 
of the offender was (a) ſeiſed in his own right, and alſo all 
rights of (b) entry to lands in the hands of a wrong doer, are 
forfeited to the (c) king by an attainder of high treaſon, and 
to the lord of whom they are immediately holden, by an a 
tainder of petit treaſon or felony. And that the lands, where- 
of a perſon attainted of high treaſon dies (d) ſeiſed, of an eſtate 
in fee, are actually veſted in the king without any office, be- 
cauſe they cannot deſcend, the blood being corrupted, and the 
freehold ſhall not be in obeyance. 

Sef?. 2. But it ſeems (e) agreed, That by the common |: 
ſuch lands were not veſted in the actual poſſeſſion of the king 
during the life of the offender without an office. 


210. 1 Leon. 21. Infra ſ. 23. P 


5 8 P. C. 191. 
» Traverſe 48. 


Aſſize 166. 


Sect. 3. Alſo it / ſeems clear, That the lord cannot enter 
into the lands holden of him upon an eſcheat for petit ow 


— 
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„ felony, without a ſpecial grant, till it appear by due proceſs 
4 A ide hath had his prerogative of the year, day, and 


_ 4. It is (g) ſaid, That the inheritance of things not (g) 3 Taft. 19. 
lying in tenure, as of rents-charge, rents-feck, commons, &c. * oy 
ſhall be forfeited to the king by an attainder of high treaſon, + 3 
and that the profits of them ſhall be alſo forfeited to the king | 

by an attainder of felony during the life of an offender, and that 

the inheritance ſhall be extinguiſhed by his death; for it cannot 

eſcheat becauſe there is no tenure, nor deſcend becauſe the 

blood is corrupted. | 


$4. 5. But it is (5) ſaid, That no right of action whatſo- (5) 3 Coke, 3. 
ever to lands of an eſtate of inheritance are forfeited, either by 7 Coke 13. 
me common law, or by the ſtatute; and it ſeems agreed, That Wie iat . 2. 
no (i) right of entry into ſuch lands whereof there is a tenant by a4, 25. 7 
ſeoffment, or other title, nor () ule (except only lands con- (i)F. Ent, conge 
veyed (/) fraudulently with an intent to avoid a forfeiture), 3 Coke $46; 
nor (m) condition, were liable to be forfeited before the ſta- 3 Intitute 19. 
tute of 33 Hen. 8. and that (v) land in tail could not be for- ( — 74 
ſeited after the ſtatute of Weſtminſter 2. but only for the life 2 W 


of the tenant in tail, till the ſtatute of 26 Hen. 8. c. 13. 8 
i 19 | | (n) 3 Inſt, 19. 

Hale 244. () 3 Inſt. 19. S. P. C. 187. Plowden 554, 555, Dyer 289. Co. Lite 330, x, of 

391. 1 Banb. 92. Vide the caſe of John Gordon in the tiouſe of Lords. Foſter 95. 


Sec. 6. It (o) ſeems, That the profits of ſuch lands where- (e); Inft. 19. 
of a perſon attainted of felony is ſeiſed, of an eſtate of inherit- F; ae 156, 
ance in the right of his wife, or of an eſtate for life only in his — 
own right, are forfeited to the king, and that nothing thereof 
is forfeited to the lord. n TL | | 

dect. 7. It ſeems (p) agreed, That by force of a ſpecial (7) Jones r5r, 
cultom a copy-hold of inheritance may be forfeited by an at- Ly 47 
tinder or conviction of treaſon or felony: Alſo. it hath been (F) Bulſt. 13. 
(% holden, That by cuſtom it may be forfeited, for treaſon or 2 Browal. 27. 
felony, even without a conviction; alſo it (7) ſeems the ſtronger See Godbolt 
opinion, That it ſhall be forfeited by an attainder of treaſon or 2679, 
felony of common right, without any ſpecial cuſtom, but (s) 2 Ventris 38, 


Dy r) Jones 18 
not by a conviction only (1). 8 ( V2 18, 
39+ s Coke 17. 2Keble 45. Co, Copybolder ſ. 58. () 1 Lev. 263, 2 Keble 23d. (1; But 
it the attainder happens before the tenant is admitted, che copyhold is not forfeited, but ſhall go to 
the heir at law, 2 Wilſon 13. . * 1 


Sec. 8. It ſeems (t) agreed, That by the common law, (tr) 4 Coke 124. 
upon an attainder of felony, the king had a right utterly to 5. F. C. 159, 
waſte the lands holden of any but himſelf, where the perſon sand. prera, 
attainted was ſeiſed of an eſtate of inheritance, either in his 43, 49, . 
own or in his (v) wife's right. (x) And it is ſaid by ſome, "I Galas. 

36, 37. 8. P. C, 190, 19.  Stayndf, Prerog. 48, 49, 30. 


That 
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. That the king hath both this right; and alſo a ti 

See the g this right; and alſo a tight to h 
2 — lands for a year and a day; but it is holden by image 


realy ©. fo; the right to hold over the lands for a year and a day was given 
(y) implied 


5 Edo. 3. to the —_—— lieu of the waſte z and this ſeems 

F. Trav. 489. in Magna Charta, ch. 22. which ſaying; * That the king ſhall 
— 2 & not hold over the lands of thoſe convicted of felony, but for 
was inticled ts one year and a day,” and making no mention of the waſte, 


the waſte # 1 inti | a 
— — ſeems plainly to intimate that at the time of the making of 


. That ſtatute the king was thought to have no other x; 

1 a but only to the year and day. Yor the ſtatute of ee 
(=) B. Cor. a6. regis, 17 Edw. 2. having declared the king's right to the year 
; nol 209, — and 7 and alſo to the waſte; it ſeems to have been the more 

208. 310. 312, general (z) opinion ſince that time, that he hath a right to both, 
327+ 358. Indeed if this ſtatute had been againſt the expreſs purview of 
eng 4 Magna Charta, it would have been clearly repealed by thoſe 
8. P. C. xe, Many ſubſequent ſtatutes which repeal all ſtatutes contrary to 

Magna Charta; but being not conttary to the expreſs word; 
Staundf, Prerogs of it, but only to what is argumentatively drawn from it, it 


49 Edw, 3. 11. may be well argued that it is ſtill in force. 
4 Coke 124. 


But 49 Aſſise 21. the contrary ſeems to be holden. 2 Inſt, 36, 37. F. Utl. 2. See alſo F. Corong 
285. 390. 332. 344+ And it ſeems agreed, That the king's prerogative of the waſte is not grantable 
ver, except only as to ſuch intereſts which by virtue of it are actually veſted in him. F. Cor. 310. 
8. P. C. 191. Staundforde's Prerogative 50. 2 Inſt, 37. 4 Cemm. 378,, | 


As to the ſecond point, viz. Whete the goods of the offendet 
ſhall be forfeited fot treaſon or felony. 


I ſhall endeavour to ſtew, Firſt, What goods ate liable to 
ſuch forfeiture, Secondly, In what caſes, - 


3 Sei. 9. As to the firſt of theſe particulars, it ſeems (a) 
e rot agreed, That all things whatſoever which ate comprebended 
S. P. C. 1879, under the notion of a perſonal eftate, whether they be in action 
— 8 566. or poſſeſſion, which the party hath, or is intitled to in his own 
he ho n right, and not as executor or adminiſtrator to another, are liable 


Staund. Preiog. to ſuch forfeiture. 
45-and S. P. C 


188. c. 28. T hat a felon ſhall forfeit the goods of others ſtolen by bim, but the authorities cited to 
this point, viz. 44 Edw. 3. 44+ F. Corone 317, 318, 319. 323. 374» 376. 380. do not ſeem fully 
w come up to it except where ſueh goods are waived, or of ſuch a nature as not to be diſtinguiſhable 
from others of the like kind, as corn out of a bag, &c. Vide 2 Leonard 5, 6. 1 Anderſon 19. 


Moor xco. Dyer 309, 310. That a term limited to executors, and not veſled in the party bin · 
ſelf, is not forfeitable. Sed vide Foſter 223. IP - 


(3) C. Jac.g1z, Fe. 10. Alſo it (b) ſeems to be ſettled, That a bond 
Abu a taken in another's name, or a leaſe made to another in truſt for 
and the books A perſon who is afterwards convicted of treaſon ' ag, felony, ate 
cited to the fol- ag much liable to be forfeited, as a bond made to him in bis 
lowing ſeen, on name, or a leaſe in poſſeſſion, 


$4, 
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That the truſt of a term granted by a man for the uſe of himſelf, 564 608. 644. 
his wife and children, &c. is liable in like manner to be forfeited, , 2 
il fraudulently made with an intent to avoid a ſubſequent ſorfei - Lane 54. 11 
ture; but that it ſhall be forfeited ſo far only as it is reſerved to — 
the benefit of the party himſelf, if made bona fide, whether be- };;.4.., 466. 
fore or after marriage, for good conſideration without fraud, 1 Anderſon 294. 
which is to be left to a jury on the whole circumſtances of the 9 120. 
caſe, and ſhall never be preſumed by the court where it is not : . 
exprely found. March 45. 88. 
2 Siderfin 260. 4031 909. 


$2, 12. It hath been (4 adjudged, That a power of re- (%s Keble 5644 


yocation of the truſt of a ſettlement reſerved to the grantor is 1 


' not liable to be forfeited, if it depend on ſomething perſonal to 1 Modern 16. 


be done by the grantor himſelf, as the making the deed of re- 38. 
vocation under his own hand and ſeal. Vide inf, ſ. 26. 


dec. 13. PERSONAL THiNGs liable to forſeiture ſhall be (.) 5Coke 109. 


forfeited in the following caſes, —Firſt, Upon a conviction of * ©, 33. 


nealon or felony (2). bn IG 


the three foregoing ſeftions, 4 Comm. 200 


$7. 14. Secondly, Upon a fugam fecit found before a 08. p. e. 


coroner, upon an inquiſition of death taken upon view of a — 134. 2919 
dead body; as to which it is (/) agreed, That wherever a per- Summary 252. 
ſon found guilty by ſuch inqueſt either as a principal, or as an Staundf. Prerog, 


acceſſary (g) before the fact, is found alſo to have fled for the —— 
ſame, he forfeits his goods abſolutely, and the iſſues of his Dyer 239. 


lands till he be acquitted or pardoned. Alſo it is (þ) agreed, $ Coke 119. 


That where one indicted of any capital felony, either as prin- Gr fert if he 
cipal or acceſſary before or after, before juſtices of oyer, &c. ſary after, fer 


is acquitted at his trial but found to have fled, he ſhall incur *>* indiftmeat 


the like forfeiture of his goods, but not of the iſſues of his R 


lands, becauſe by the acquittal the land is diſcharged, and con- Sof. e. 9. . 26, 
u 


ſ«quently the iſſues. And it hath been (i) holden, That the (#25. F.C. 
law is the ſame as to the finding of a fugam fecit upon an ac- — 


quittal of an indictment of petit larceny, But it is (4 certain, Keilway 68. 
That the party may in all caſes, except that of the coroner's þ Furt _ 
inqueſt, traverſe the finding of a fugam fecit. Alſo it ſeems (1) (ij _ 
wgreed, That whenever the indictment againſt a man is ſuf- 271. ; 
tient, the finding a fugam fecit will not hurt him; and that en 


in all caſes the patticulats ot the goods found to be forfeited — 
May de traverſed, 25 , 6 H. 6, 26, 


up. c. 9. ſ. 51, 
. — 22. ( Summary 271, 8. P. C. 284. 47 Edw. 3. 26. Ab, F. Traverſe 18, 
17+ But the jury very ſeldom find the flights . Vile 4 Comm, 380, 


Set, 
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(m)F, cone Sed. 15. Thirdly, Upon a default till the award of an exi- 
281. gent, as to which it is (m) agreed, That if one make ſuch a 
+1 +74 hy deſault either upon an appeal or indictment of a capital felon 

84. he forfeits his goods, unleſs he was pardoned before the exigent 
Staundf. Prerog. was awarded; and it hath been () holden, That the law iz 


8 s, the ſame as to ſuch a default upon an indictment of petit lar. 


Fine 3j ceny: However it is clear, That wherever goods are ſo for. 
| — — feited, they are not ſaved by an acquittal at the trial. But i 


24 Aſfze 8x, ſeems (o) agreed, That they are ſaved by a reverſal of the 
C. Elis. 4.72. award of the exigent, for an error either in fact or in law; as 


$ Coke 110. for the impriſonment of the defendant at the time when the 


(e) Sur. 270, exigent was awarded, or for a defect in the indiQtment, appeal, 


fo) 5 Coke 110, Or proceſs, 
211. i 


43 Ed. 3. 17, 18. 1 R. Abr. 743. 8. P. C. 184. Co. Litt. 259. Staundforde's Prerogative 47, 
Cro, Jac, 464. | 


) 5 Coke * Seb. 16. Fourthly, Upon a (y) preſentment by the oaths 
e ns of twelve men, T hat a perſon arreſted for treaſon or felony, 
S.P.C. x84. Aled from, or reſiſted thoſe who had him in cuſtody, and waz 


3 killed by them in the purſuit or ſeuffle. 


Plowden 260. But Stzundforde makes a quzere whether the law in this point be not altered by 34 E« 
12. taken notice of above c. 48. ſ. 25, Staundforde's Prerogative 46, : 


77 8. P. G. Seer. 17. Fifthly, By being (2) waived or left by a felon 
1886. in his flight, from thoſe who either actually do purſue him, or 
8 are apprehended by him ſo to do, whereby be forfeits the 
693. goods ſo waived, whether they be his own (7) proper goods, 
&) II og the goods of others ſtolen by him, which ſhall not be fe- 
A 4 7 ſtored to the right owners but upon a proper proſecution, as 


ſeems exprels io hath been more fully ſhewn, chap. 23. from ſect. 49 to 58. 
this purpoſe, $ 

But 3 Iaſt. 227. and 5 Coke 109. it is ſaid, That the ſelon's proper goods are not forfeited ay wailt, 
but as the goods of a fugitive, 


* 


Sec. 18. As to the ſecond particular, viz. What is forfeited 
by ftatute : It is enacted by 26 Hen. 8, c. 13. © Thatevery 
« offender and offenders being hereafter lawfully convicted of 
© any manner of hightreaſons by preſentment, confeſſion, verdict 
« or proceſs of outlawry, according to the due courle and 
« cuſtom of the common laws of this realm, ſhall loſe and 
« forfeit to the king, his heirs and ſucceſſors, all ſuch lancs, 
« tenements, and hereditaments, which any ſuch offender of 
« offenders ſhall have of any eſtate of inhetitance, in uſe 0! 
« pofleflion, by any right, title or means, within the realm > 
« England, or elſewhere within any of the king's dominions, 
t at the time of any ſuch treaſon committed, or any time — 
« Saving to every perſon and perſons, their heirs and ſucce!- 
&« ſors, other than the offenders in any treaſons, thei! heirs 
6 and ſucceſſors, and ſuch perſon and perſons as claim to * 


/ 
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« their uſes, all ſuch rights, titles, intereſts, poſſeſſions, leaſes, 
« rents, offices, and other profits, which they ſhall have at-the 
« day of committing ſuch treaſons, or at any time before, in 
« as large and ample manner as if this act had never been had 
« nor made.” And the ſame is enacted in near the ſame words 
by 5 & 6 Edw. 6. c. 11. ; | i A 
$4, 19. And it is farther enacted by 33 Hen. $. e. 20. Attaindets for 
ſet, 2. That if any perſon ſhall be attainted of high high treaſon by 
« treaſon by the common laws or ſtatutes of this realm, u common . 
« every ſuch attainder by the common law ſhall be of as cgeaual as at- 
« good ſtrength, value, force and effect, as if it bad been done — | 
« by authority of parliament z and that the king, his heirs and “ment. | 
« ſucceflors, ſhall have as much benefit and advantage by ſuch 
« attainder, as well of uſes, rights, entries, conditions, as poſ- 
« ſeſſions, reverſions, remainders and all other things, as if it 
« had been done and declared by authority of parliament, and 
« ſhall be deemed and adjudged in actual and real poſſeſſion of 
« the lands, tenements, hereditaments, uſes, goods, chattels, 
« and all other things of the offenders fo attainted, which his 
„ highneſs ought lawfully to have, and which they being ſo 
« attainted ought or might lawfully loſe or forfeit, if the at- 
« tainder had been done by authority of parliament, without 
« any office or inquiſition to be found of the ſame z any law, 
® ſtatute or uſe of the realm to the contrary thereof in an 
« wiſe notwithſtanding,” 
Sec. 20, Saving to all and every perſon and perſons, and geaion the 
« bodies politic, and their heirs and affigns, and ſucceſſors, third. 
« every of them (other than ſuch perſon and perſons which 
“ hereafter ſhall be attainted of high treaſon, and their heirs 
« and affigns, and every of them, and all and every other 
perſon and perſons, claiming by them or any of them, or to 
* their uſes, or to the uſes of any of them, after the ſaid trea- 
“ ſons committed), all ſuch right, title, uſe, poſſeſſion, entry, 
* reverſions, remainders, intereſts, conditions, fees, offices, 
© rents, annuities, commons, leaſes, and all other commodi- 
© ties, profits and hereditaments whatſoever they or any of 
* them ſhould, might or ought to have had, if this act had 
* never been had or made.” 


In the conſtruction of theſe ſtatutes the following points ſeem 
moſt conſiderable, 


$:2, 21. Firſt, It is (5) ſettled, That they are not repealed (0 S. P. c. 137. 
by 1 Mary, ſeſſ. 1. c. 1, which enaQts, * That no pains of nad 
* death, penalty or ſorſeiture in any wiſe enſue or be to any x Hale 41, 336. 
2 ender or offenders, for the doing or committing any tre- 
| ; ſon, petit treaſon or miſpriſion of treaſon other than ſuch as 
ny 7 in Gs ſtatute 25 Edw. 3. ordained and provided” for the 


642 
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words, © other than ſuch as be within the ſtatute of 25 Edu, 
„ &c.” ſhall not be taken to refer to the pains, penalties and 
ſorfeitures which are mentioned in the beginning of the ſen. 


tence, but to treaſons, petit treaſons and miſpriſion of treaſon, 


708 P. c. 187. 
Co. Lit's 372. 


101. and the 
— cited to 


the following 
ſeftions, 
(») Dyer 323. 


(x) 3 Coke 2, 3. | 


1 Leonard 270, 

Moor 128. 

Hobart 340. 

C. Eliz. 389. 

cited and agreed, 

C. Car. 428. 

7 Coke 13. 

Moor 323. 

Lit. Rep. 100. 

1 Hale 242, 

(9) 3 Coke 2, 
obart 340, 

341» 

7 Coke * 

4 Coke 58. 

(z) 3 Coke 2, 3. 

1 Hale 242. 

(a) 3 Coke 11, 

4 Coke 38. 

1 Leonard al, 


17 2. 


(5) c. Car. 427, 
Plowdea 


852. : 
2 Hale 243, 


likewiſe continue in him for the benefit of the king. 
. A 


which are laſt mentioned. 

Seck. 22. Secondly, It is (t) agreed, That eſtates in tail are 
forfeited by force of thoſe words in 26 Hen. 8. © of any eftate 
« of inheritance,” which muſt be void, if they do not include 
eſtates in tail; for eſtates in fee-fimple were forfeited before, 


Alſo it hath been (u) adjudged, That where lands are given to 


a man and his wife, and the heirs of their two bodies, the intzil 
is forfeited by his attainder, and the heir is as much diſabled a 
if the gift had been made to the heirs of his body in general, 


Selb. 23. Thirdly, It was (x) ſettled in the marguis of Vn. 
chefler's caſe, That the right to a writ of error to reverſe an erro- 
neous common recovery is not forfeited by theſe ſtatutes. Alſo it 
is (y) agreed, That a mere right of action to lands in the hands 
of a ſtranger, as of a diſcontinuee, or of the heir of a diſſeiſot, 
is not forfeited : (z) But, That a right of entry into lands to 
which a perſon attainted of high treaſon is entitled, is as much 
forfeited as lands in poſſeſſion. - But yet the king hall (a 
not be adjudged in poſſeſſion of ſuch lands without an office, 
and ſcire factas, or ſeizure on ſuch office; for the words, 
That the king ſhall be deemed in poſſeſſion without office,” 
ſhall have this conſtruction, That he ſhall be in poſſeſſion with- 
out office in the ſame manner as he ſhould have been upon an 
office found at common law: But at the common law, if a diſ- 
ſeiſee had been attainted of high treafon, and the . found 
by office, the king ſhould not have been in poſleflion, without 
a /cire facias, or a ſeizure at leaſt, | 


6 


Seck. 24. Fourthly, After two contradictory judgments upon 
the ſame point, it was at laſt (ö) ſettled by a majority of the 
judges in Stone and Newman's caſe, That where a tenant in 
tail of the gift of the crown makes a feoffment in fee, the re- 
verſion being ſtill in the crown, and afterwards is attainted of 
high treaſon, the right of the intail is forfeited to the crown; 
becauſe the reverſion continuing always in the crown, the in. 
tail could not be diſcontinued, but the heir might have entered 
after the death of the ſeoffer, without bringing any action; 
and though the intail by ſuch a feoffment be put in abeyance # 
to any benehe which x # feoffer himſelf may. claim from it; jet 
fince it is not turned to a right of action, and would have con- 
tinned ſtill in bim for the benefit of the heir, if he had not been 
attainted (as appears from the form of a writ of formedon, which 
ſuppoſes that the right deſcended to the heir from the feoffor, 
and conſequently that it was in him at his death), it 


Sell. 
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contrary in the exchequer reverſed, That where one attainted p,, . 
of high treaſon is ſeiſed of a. defeaſible eſtate in tail, and hath à Roll ON 
at the ſame time a right to an ancient intail which is diſcon- 


- tinued, he forfeits both the intail in poſſeſſion, and the right to 


the old intail ; for the firſt is within the expreſs words of 26 
Hen. 8. and the latter within thoſe of 33 Hen. 8. And it by no 


means follows, That becauſe naked rights of action to lands int he 


hands of the heir of a diſſeiſor, or of a diſcontinuee, or not with- | 
in the meaning of the ſtatute, as it is (d) ſettled that they are (4) Sup. f. 332 
not; therefore alſo a right to lands in the hands of the perſon | 
attainted himſelf is not within the meaning of it; for the for- 
feiture of ſuch naked rights, might. not only be of dangerous 
conſequence in unſetiling poſſeſſions, but might alſo be highly 
prejudicial to ſtrangers whom the ſtatute by an expreſs ſaving 
plainly intends to favour ; but the forfeiture of the offender's 
right to his own lands can be of no prejudice to any but him 
ſelf and his heirs, to whom the ſtatute is ſo far from intending 
any favour, that it expreſsly excludes them from all the benefit 
of the ſaving clauſe. 

Seck. 26. Sixthly, It ſeems (e) agreed, That a power of (*)7 Coke 18, 
revoking the uſes of a ſettlement may be forfeited by force of |... 
33 Hen, 8. if the execution of it require nothing but what Pophics of, 
may be as well performed by any other perſon, as by the party 1 Anderſon 293. 
himſelf, by whom it was reſerved; as the tender of a ring, — 1 
&c, Alſo it was adjudged in () Englefield's caſe, That the men- Paimer 433, de 
tion of ſuch conſiderations and inducements for the reſerving / Roll 143. 
of ſuch a power of revocation in the preamble of it, as are inſe- ( 7, Coke 13» 
parable from the perſon, do not alter the caſe, if nothing of books above 
this kind be inſerted in the proviſo itſelf, by which it is reſerved. ted. 
But it is agreed, That if the proviſo by which ſuch a power is oy oa” 4a 
reſerved require ſomething inſeparably annexed to the perſon, 763. 773. : 
it keeps it out of the ſtatute ; and therefore in the (g) duke of Ke. 279. 
Norfolt's caſe where there was this proviſo, That if the duke : moor 
ſhould be minded to alter and revoke the uſes, and ſignify his (2) 7 Coke 13. 
mind in writing under his hand and ſeal, that then, &c, it was Cin 245- 
clearly adjudged, That the power of revocation was not for- —— — 
feitable, becauſe it depended on the duke's ſignifying his mind 2 Keble 366, 
in writing under his proper hand and ſeal, which none but 307: „ 
himſelf could do. Alſo it was adjudged in (b) Main's caſes (b) Sp. Wn 
That the law is the ſame where uch. proviſo doth not expreſsly 1 Hale 246, 
require the party's ſignifying a change of mind, but only Ang * 
that the deed of revocation be under his proper hand and ſeal. re. make 
i But if ſuch proviſo require only the tender of a ring by the 1 Jones 135. 
feoffer, ip/o adtunc declaraite that the tender is to the intent to 1 Metis 729. 
avoid the feoffment, it ſeems unſettled, whether it come within * 


the ſame conſtruction. 
Tt2 $48, 
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(+) Plowden Sec. 27. Seventhly, It (4) ſeems, That an annuity granted 


714) nn to a man pro conſilio impendendo, is not forfeitable by theſe dz. 
379. Ke. tutes: Alſo it ſeems (1) dqubtful whether an office granted to 


a man for life, and requiring ſkill and confidence, be forfeitable: 
(m)'Plowden but if it be (m) granted in fee, it ſeems clear that it may be 5 
37 + feited even by the common Jaw; becauſe the grantor in giy 
ſuch an eſtate, which ſhall deſcend to all the heirs of the 
grantee however unqualified, ſeems plainly not to have been in- 
duced to make his grant from any conſideration of the peculiar 
me:it of the perſons who are to execute the office, 


= mea Sect. 28. It hath been (#) adjudged, but not without preat 
, T-be 459, difficulty, That an act of parliament that certain perſons ſhall 
6:1 912. forfeit all their lands, poſſeſſions, rights, intereſts and heredita- 
> 130, ments, and other things of what nature ſoever, extends to 
* 37. Eſtates in tail, by force of the words “ all intereſts of what na- 


1 V-ntris 299, („ture ſoever,” Yet it is (o) agreed, That the ſtatutes of pre- 
(0, Co, Lit. munire, which give a general forfeiture of all the lands and 


130. and the A : 
49 above tenements of the offender, extend not to land in tail. 


cited. | 

(p) Summary 8, Set. 29, It is (p) holden, That a ſaving againſt the cor- 
1 Hale 704, ruption of blood in a ſtatute concerning felony, doth by neceſ- 
3 100-47 9% ſary conſequence ſave the land to the heir; becauſe the eſcheat 
? to the lord for felony is only pro deſectu tenentis, occaſioned by 
the corruption of blood. Alſo it is holden, That a ſaving of 
| the land to the heir prevents the corruption of blood, and alſo 
(7) Salkeld 85. the loſs of dower. But it hath been (g) adjudged, That a 
ſaving againft the corruption of blood in a ſtatute- concerning 
treaſon, doth not ſave the land to the heir, becauſe in treaſon 
the land goes to the king by way of immediate forfeiture, and 

not by eſcheat. 


F Forſ. 3. Set. 30. As to the third particular, viz. To what time the 
a © 6 ;. forfeiture ſhall relate. —It ſeems (r) agreed, That the forfeiture 
8. P. C. 192. upon an attainder either of treaſon or felony, ſhall have relation 
F, Counterp, de to the time of the offence, for the avoiding of al] ſubſequent 
Ie 3 wen alienations of the lands; but to the time of the (5) conviclion, 
$ oke 170. or fugam fectt found, &c. only, as to chattels; unleſs the party 
gb . 3+ 3% were (i killed in flying from or reſiſting thoſe who had arrelted 
1 Hale 360, him; in which caſe it is ſaid, that the forfeiture ſhall relate to 


361. the time of the offence. | 

(5) F. Forf, 30. . s . 
Saundfo: i's Prerogative 48. $S.P.C 192, B. Relation 31. Expoſition 26. Forfeiture 119 
F. Cor an 296. 1 Hale 362, (r) Vide ſup. ſ. 16. 8. P. C. 192. F. Corone 290. 1 Hale 362. 


(ﬆ) ©. Car, 17% Sec. 31. But it ſeems () unſettled; Whether in premunirt 
Joa it ſhall relate to (he time cf the offence, or only to that of tht 
. j ud znient, 92 


% Go 
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fide ſell any of his chattels real or perſonal for the ſuſtenance 


Ch. 4. AND CORRUPTION or BLOOD. | 645 


$:2. 32. It ſeems the better (x) opinion, That no attainder () 8 Coke 170, 
whatſoever ſhall have any relation as to the mean profits of the Plowden 488. 


: $ Edw. 4. 33. 
Jands of the perſon attainted, but only from the time of the * Me Z = 
attainder. 0 * a quzre 8. . 
8 191 and 


the contrary (eems holden, F. Corone 290. 344. See alſo F. Forfeiture 16. F. Coroue 374 
Finch 326, 327. b 


$:2. 33. As to the fourth particular, viz. What ſhall be (y) Brafton B, 


done with the goods of an offender both before and after they Bay, 


are actually forfeited : It ſeems to have been always (y) agreed, 2. 
That one indicted or appealed of trea'on or felony may bona mn B. 1 e. 
20.1.1, 2. 


of himſelf and family until they be actually forfeited, * TOY 


laſt caſe, 
8. P. C. 193. 1 State Trials 994, 995. 4 State Trials 65, 66. 454. 1 Hale 362. 367, Bot if 
they are conveyed over for the purpoſe of avoiding the forfeiture, it is fraudulent and void. Ss in- 


ner 357, 358. 
Sed. 34. Alſo it ſeems (z) agreed, That the goods of ſuch (=) See the ci» 


perſon can in no caſe be lawſully removed out of his houſe un- — _ = 


til they be forfeited, 5 following ſec» 
tion. 
dad. 35. Yet according to the general tenor of the old (a) (4) Fitts B. 1. 


books, the goods of one (5) arrelted for treaſon or felony, may Buden B. 3. 
by the purview of an ancient ſtatute, which (c) ſeems to con; e. 18. f. 2. 
tinue ſtill in force, be immediately inventoried and appraiſed, _ 1.4 
after which, and on ſurety found that they ſhall be forthcom- 192. m 
ing, they ſhall be kept by the bailiffs of the party arreſted, and, Steundf, Prerog, 


for want of ſuch ſurety, by his neighbours, till he be convict- 8 


ed, or found to have fled, &c. whereby they are actually for- 364. 
feited, 4 ieee 
ze 32. 


Ab B. Corone 102. That juſtices of oyer, e. ſhall put the chattels of felons in eftreat preſently, &c, 
2nd deliver them to the towns, &c. to anſwer to the king in eyre. But this ſeems intended of the 
chattels of one convict of felony, And in 44 Aſſize 13. and 43 E. 3. 21, Ab, B. Coroneg, For- 
teiture 7. Reſeiſer 3. Office and Officer 3. F. Treipaſay Bar, 196, the ad. it is ſaid, ſhat no 
miniſter of the king ought to take the chattels of an appellee of feluny away with him, bot to ſeize 
them, 3nd c+ule the party to find ſurety that they ſhall not be eloined, &c. And if the party can- 
not find ſurety, he o'ght to deliver them to the neighbours, &c. And in the laſt caſe of 7 H. 4. 
Ab. F. Cor. 83. and B. Forfeit 10, it is ſaid, That where one is indicted of felony, until be be at- 
lainted, his goods ſhall not be removed out of his houle, but ſhall be kept by his geighbours until, c. 
and in the mean time the felon ought to Jive upon his goods, Vide 4 Aſſize 13. Ab, F. Proceſs 
z. B. Forteit go. 13 H. 3. 13. in which books it is ſa d, That goods ſhall not be ſeized till they 
be forfeited, (5) The old writ recited Bracton B. 3. c. 18 ſect. 2. and Fleta B. 1. ch. 26. ſect. 2. 
13 expreſs to this purpoſe; Yet in 3 Inf, 228. it is id, That the goods of any definquent cannot be 
inventoried, and the town charged therewith before the owner is indifted of record; and a note in 
Summary 269, ſeems to be to the lame effect, and 1 Hale 367, (e) 1 State Trials 994, 995, 4 State 
Trials 65, 66, 8. P. C. 139+ 


Seed. 36. Alſo it was enacted by the ſtatute de officio corc- 
natorts (ſet forth more at large ch. 9. ſect. 19, 20.), I hat where 
one is found guilty of murder by a coroner's inqueſt upon view 
of a dead body, the coroner ſhall inquire what goods he hath, 
and cauſe them to be valued and delivered to the townſhip, &c. 

| 42 But 
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| But ſo much of this ſtatute as enables the coroner to ſe: 

0%) S. P. c. 52. the goods, (4) ſeems to be repealed by 1 Rich. 3. (er — 
_ 2 ſect. 38.), unleſs the party indicted be found alſo 
to have ned, | | 


ect. 37. Alſo it was enafted by 25 Edw. 3. c. 1 
forth — at large ch. 27. ſect. 116. That in the Su _ 
given by that ſtatute on the return of a nen inventus, it ſhall be 
compriſed, that the ſheriff {hall cauſe the party's chattels to be 
0 K. p. c. 293. feized, and ſafely kept till the day of the writ or precept re- 
1 Hale 366, turned, &c. and this is ſtill in (e) force notwithſtanding the 
Staundf, Prereg. ſtatute of 1 Rich. 3. c. 3. for this prohibits only the ſeizing of 
45. the goods of thoſe who are arreſted. n 


Seck. 38. And fo far as it relates to this purpoſe, is en- 
aQed by the ſaid ſtatute 1 Rich. 3. c. 3. as followeth : And 


 Vides Hale that no ſheriff, under-ſheriff, nor eſcheater, bailiff of fran- 


366, 367. fora ©* chile, or any other perſon, take or ſeize the goods of any 


variety of ob- * © perſon arreſted or impriſoned for ſuſpicion of felony, before 


— "P02 es that the ſame perſon ſo arreſted, and impriſoned be convicted 


{f) For preee · or attainted of ſuch felony according to the law, or elſe the 
ents of ſuch <© {ame goods otherwiſe lawfully forfeited, upon pain io forfeit 


Letaschenzz. * the double value of the goods ſo taken, to him that is ſo 


C. Elis. 749. © hurt in that behalf, by (/) aQion of debt, &c.“ 


(x) Vide ſup. Sef7, 30. This ſtatute is ſaid to be in (g) affirmance of the 
8p. 3» 35+ common op and hath been (5) adjudged to extend as well to 


(b) 1 oy 5 the ſeizure of money as of any other chattel. 


| Se. 40. It ſee ms plain from this ſtatute, T hat goods may 
(i) Co Lite. 391. he ſeized as (i) ſoon as they are forſeited; and it ſeems the 
(+) F, Core whole townſhip is anſwerable (+) for them to the king (3), and 


« 347+ 306. 
N 15 6. may ſeize them (J). wherever they can be found. 
32. 


Ab. F. For ox 
22 Aﬀire $1, Ab. F. Corone 181. B. Charge 45. Forfeiture 32. S. P. C. 193, 194+ Staund- 


ford's Prerogative 47. 47 E. 3. 26. (0 a3 Atize 31. Ab. F. Corone 181. B. Charge 45 · 
Forfeiture 3a. Staundford's Prerogative 47 | 

(3) Whether the king takes the forſcited goods, ſubject to the debts of the party, vide Dou · 
las 542, : R 


(=) F. corone Sets. 41. And at the common law it was no (m) plea for 
1 ſuch townſhip, That the goods were delivered to the cuſtody 
i of J. S. who imbezzled them, &c. But it is enacted by 31 
Edw. 3. c. 3. ** That if any man or town be charged in the 
« exchequer by eſireats-of the juſtices of the chattels of fugi- 
« tives and felons, and will alledge in diſcharge of him another 
« which is chargeable, be ſhall be heard, and right done to the 

6 other.” 


Se. 42. As to the ſecond point, viz, Where the wiſe 


loſes het dower : It is agreed, That before the ſtatute * 15 
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Edw. 6. ch. 12. the wife not only loſt. her dower at com- 95 p. c. 794. 
mon (n) law, but alſo her dower (o) ad oftium eccigſiæ, or ex Co, Lit. 31.37, 
aſinſu patris, or by ſpecial (p) cuſtom (except that of (x) gavel- 4, ot 
kind), by an attainder of any treaſon or (7) capital felony, 3 ing. 47. Art, 
whether (:) committed before or after the marriage, and whe- 1 Hale 359. 
ther the lands were in the hands of a (t) feoffee, or forfeited to OS Lit. 37. 
the king, or eſcheated to the lord of the fee; and though the 3. P. c. 93. 


rdoned, &c. BraQon 311, 
e artainder were pardoned, (p) Co, Nie. t. 
Bratton 4220, Winch 27, () Brafton 311, (r) Co. Litt. 41, » Hale 35g. (½) Co. Litt, yr. 
(% 3 Inſt, 216. Sav. 54, 55. Co. Lit. 41. Benlowe 55, 56, 57. Dyer 140, Moor 639, Con. by 
Varaſor, Litt. f. 55. (=) 1 Leonard 3. 


$e4. 43- But it (x) ſeems that, the wife never forfeited (co. n. 37, 
lands given jointly to her huſband and her, whether by way U 216 
of frank-marriage or otherwiſe, but only for the year and day nn 229, | 


130. 
waſte . | Bra, 

1 (9) Supra ſe, $8, — — 
Sea. 44. Alſo it hath been (z) adjudged, That if a huſ- (z) 3 Iaft. 216, 
band having levied a fine with proclamations, is afterwards Moor 639. 87g, 
erroneouſly attainted of high treaſon, and the five years paſs 

after his death, and then the —_— is reverfed, the wife 

may purſue her title of dower within five years after ſuch re- 

verſal ; becauſe being barred of her dower by the attainder 

while it ſtood in force, which attainder ſhe could no way re- 

verſe, ſhe had no remedy to purſue her title of dower within 

the five years, and therefore ſhall not be barred by her non- 

claim, 


Se. 45. It is enacted by x Edw. 6. c. 12. ſ. 17. That 
® albeit any perſon ſhall be attainted of any treaſon or felony 
« whatſoever, yet that notwithſtanding every woman that ſhall 
© fortune to be wife of the perſon ſo attainted, ſhall be endow- 
* able and enabled to demand, have, and enjoy her dower in like 
* manner and form as though her huſband had not been at- 
© tainted, &c.“ | 


Se, 46, But this is repealed as to treaſon by 5 & 6 Edw, 

b. e. 11. par. 9. by which it is enacted, + That the wife whoſe 

** huſband (hall be attainted of any treaſon whatſoever, ſhall | 
in no wiſe be received to aſk, challenge, demand, or have (e) 8. P. C. 153. 
* dowry of any the lands, tenements, or hereditaments of the Cg. Lit, 37. 

* perſon ſo attainted during the ſaid attainder in force.” And 392. 

this bath been conſtrued (@) to extend as well to an attainder 3 Hale 359. 

of petit treaſon, as of high treaſon, 


As to the third point, viz. How far the blood is corrupted by 2 Comm. 2g7 


20 attainder of treaſon or fel the following particulars {7 
moſt — e ony, owing P CUIiars ieem 4 Comm. 381. 


. — 


T t 4 | See, 
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(a) a . Sea. 47. Firſt, It is (a) agreed, T — by (6) ay an attaindet, 
S. P. C. 195. the blood is fo far ſtained or corrupted, that the party loſes al 
(5) But ao t.. the nobility or gentility he might have had before, and be. 


tainder of piracy, s ignoble. 
[128] (B. 1. n 8 


©, 37. 1. 6. 8. Co. Litt. 397.) or petit larceny corrupts not the blood. B. x, e. 33. f. 46, z Ins, 
112. Co. Lit. 41. Noy 150. iS * 2-4 9 


{c) co. Lit. 8. $:8. 48. Secondly, It is alſo (e) agreed, That he can nei. 


391, 392. ther inherit as heir to an anceſtor, nor have an heir, 
S. P. C. 195. | 
B. Nonabij}. 21, Corone 60, 


(4) c. cu. g. Sect. 49. Thirdly, It is alſo farther (a) 22 That where. 
Lice. Rep. 28, ever it is neceſſary for any one who would make a title to 
1 another, to derive the deſcent through him, the attainder is a 
"gg os bar to ſuch title, (e) unleſs the land were intailed, And there. 
1 Levinz 60. fore if there be grandfather, father and ſon, and the father be 
333 10, attainted, it is clear, That the ſon (/) cannot claim as heir to 
3 bas” the grandfather of the lands in fee - ſimple, becauſe he mult of 
747. neceſſity derive the deſcent through the father, which by rea- 
8 Ccke Hy ſon of the attainder he cannot do. And for the ſame reaſon, 
. 
416, 418, attainted, and either the ſon or uncle pur 

1 2 die 8 iſſue, the other (g) cannot be his heir, becauſe 
Co Lit? = the blood of the father, through whom the deſcent muſt be 
(ec. cor. 543. conveyed, is corrupted, But it ſeems a (Y) general rule, That 
2 5 the attainder of * perſog who needs — pe 3 

425. Conveyance of the deſcent, does no hurt, let the anceſtor 

q 4g 15 1 remote; and a fortiori therefore it ſeems clearly to 
8 543: follow, that where one may claim as immediate heir to an- 
417, " "a 8 other, without deriving the deſcent through any other, he 
Litt, Rep. 238. ſhall not be barred by the attainder of any other. And there- 
_ 189. 166, fore it ſeems (i) agreed, That if the ſon of one attainted 
2 Levinz 60. purchaſe land, and have a fon and die, ſuch ſon hall inherit 
3 Sid 200, 201. him, becauſe he derives his deſcent immediately from him, 
en And for the like reaſon it hath been (4) ſettled, That if : 
ſ. 19, man hath two ſons, and then be attainted, and one of the 
(i) x Ventris ſons purchaſe lands and die without iſſue, the other ſhall be 
40 Ga Litt. 8. bis heir, becauſe he may make his title without mentioning the 


1 ele 357 father. 

4 Leonard 5. N | 5 Rall 5 
C. Jac. 1 R. Ab. 625, C. Car. 543. 1 Ventjis 445. Palmer 19. 1 Levinz 5g. 2 Kelly 
2 Aae ;, 27. This is left doubtful, Moor 56g. Noy 158, &c, Con. Litt. Rep. 28. 


(7) Co. Uu. 8, But Sir Edward Coke (I) ſays, That the reaſon of this caſe is, 
R. Ad. 635. «© becauſe the attainder of the father corrupts only the lineal 
blood, and not the collateral blood between the brethren, 

which was veſted in them before the attainder;“ but be 

faith, „That ſome have hoiden, that if a man after he be 

attainted have iſſue two ſons, the one cannot be heir . - 

' 


„ 
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other, becauſe they could not be heir to their father, for that 
they never had any inheritable blood in them.” But the ground 
of this opinion ſeems to be overthrown by the reſolution in the 
caſe of Collingwoand and Pace, wherein it was adjudged (n) in 
the exchequer-chamber by ſeven judges againſt three, that the 
ſons of an alien might be heirs to one another if born in Eng- 
land or naturalized ; and yet it is certain that they could nor be 
heirs to their father. Alſo it ſeems to () be the better opi- 
nion, That where a perſon attainted hath iſſue by a woman 
ſeiſed of lands of inheritance, ſuch iſſue may inherit the mother, 
though he never had any inheritable blood from the father, 


(m) 1 Sid. 193. 
Hordries 224. 
1 Veotris 413. 
x Levinz 59, 
(n) 1 Sid. 201. 
1 Ventris 423. 
a 

07 159. 167, 
168, 169. 
2 Siderfin 248. 
This alſo ap- 
pears from 13 
H. 7. 17, cited 
S. P. C. 196, 
Abridged Bro. 


Tenant by Curteſy 15. and wherein it is holden, That if the huſband of an inheritrix have iſſue, and 
de attainted of f-lony and pardoned, he ſhall not be tenant by courteſy by reaſon of the iſſue born 
before the pardon, but by reaſon of iſſue born after he ſhall; from whence it neceſſarily follows, that 
ſuch iſſue mult be inheritable to the wife. Alſo it is admitted, Co, Litt, $4, b. That the iſſue of 
an inheritrix by an alien or a perſon attainted may be in ward, which could not be unleſs he could 
joherit the mother, Vide C. Jac. 539. Litt. Rep, 28, 1 Levinz 59, 60. But the contrary was an- 
cienily holden, 3 Coke 41, Bradton B. 3. c. 13: f. 19, 20. ö 


Set. 50. Fourthly, It ſeems clear, That notwithſtanding a (e) co. Litt, 2. 
perſon attainted be to many purpoſes looked upon as dead in (p) Fleta B. 2. 
Jaw, yet he hath a capacity to (o) purchaſe land, which the Ig, 
king (hall have upon office found. Alſo if the father of a per- B. i. Phe” 
ſon attainted die ſeiſed of an eſtate of inheritance during his 36. 
life, no (p) younger brother can be heir, but the land ſhall 3 28 
rather eſcheat; for the elder brother, though attainted, is ſtill e. 6. f. 3. * 
a brother, and no other can be heir to the father while he is alive: F. Petition 20. 
But it ſeems (7) agreed at this day, That if he die before the Jy, er 
tather, the younger brother ſhall be heir, . Diſcent 7. 

| 1 Ventris 413. 


4179. 1 Levinz 60. 29 Aſſize 11. Noy 166. 170. 1 Siderfin 195. 26 Aflize 2, (9g) See 


books next above cited, and Bro, Diſcent 64. Con, Bracton B. 3. c. 14. f. 17. 


deck. 51. Fifthly, It js clear, That the corruption of blood 
from an attainder is ſo high that it cannot be abſolutely ſalved 
but by the act of parliament ; for it ſeems (r) agreed, That the (0) Co-Litt. 8, 


3 b. E 7 

. . * 195. 
3 Inſt. 233+ 
Daliſon 14. 
1 Hale 258, 


king's pardon cannot reſtore the blood fo as to make the perſon 
attainted capable either of inheriting others, or of being in- 
herited himſelf by any one born before the pardon. (s) Yet if 
ſuch perſon have a ſon born after the pardon, and purchaſe Con. 9 H. g. 9. 
lands and die, ſuch ſon may be his heir, unleſs he have an elder (+) See the 
brother alive born before the pardon ; for a pardon doth as it _ _ 
were make a man a new creature, and give him a new capacit —_ 

| , = pacity, 

in reſpect whereof his iſſue born after the pardon may be his 

heir, as to lands purchaſed after the pardon in the ſame manner 

as if he had never been attainted. | | 


+ Seat, 52. It is enacted by 7 Ann. c. 21. ſ. 10. That vide the very 
* after deceaſe of the pretender no attainder for treaſon ſhall learned nd 


3 elegant treatiſe 
njitied “ Confiderations on the Law of Fotſeituses, attributed to the late Lord Hardwicke, or to 
un lon the 2%, minded Y orke, 5 


„ extend 


U 
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extend to the diſinheriting of any heir, nor to the Prejudice 
of the right or title of any perſon or perſons, other than the 
right or title of the offender or offenders during his, her, or 
their natural lives only; and that it ſhall and may be lawful 
to every perſon or perſons to whom the right or intereſt cf 
any lands, tenements, or hereditaments, after the death of 
any ſuch offender or offenders, ſhould or might have apper. 
tained, if no ſuch attainder had been, to enter into the 


10 
44 
77 
T 
6c 
« 
cc 
«6 


6 ſame,” 
Vide 4 Comm. + gef. 53. But it is enacted by 17 Geo. 2. c. 39. f.. 
3T2, & That the ſaid proviſion fo made by the ſaid laſt recited clauſe 
« of the 7 Ann. c. 21. ſhall not take place, nor have any ope- 
« ration, force, or effect whatſoever, until after the deteaſes, 
not only of the ſaid pretender, but alſo of his eldeſt, and al} 
« and every his ſon and ſons,” | 
CHAPTER THE FIFTIETH. 
OF AVOIDING JUDGMENT, 
4 Comm. 332, Fon the better underſtanding the —_— concerning the 


avoiding of judgments in criminal caſes, I ſhall endeavour 
to ſhew, How ſuch Judgments may be avoided ; and, The 
effect of ſuch Avoidance, 


And firſt, ſuch judgments may be avoided either, Without 
writ of Error; or, by writ of Error. 


They may be avoided without writ of error two ways. Firſt, 
For faults apparent in the record. Secondly, For other mat- 
ter d:hors the record. 


Sect. 1. And firſt I ſhall endeavour to ſhew where ſuch 
judgments may be avoided by plea without any writ of error 
for faults apparent in the record. As to which it is obſervable, 


{a ) Co. Litt. 


259 · 
1 Anderſon 36. 


— That notwithſtanding it be the allowed ptactice of the court 
bs gratis, of common pleas to ſuffer a defendant coming in by (a) capias ut- 
er 192. | | 


Con. 39 H. 6. 27. Ab. F. Reſp, 52, B. Utlag, 35. Vide 14 H 


4.27. F. Ind. nomiais 3. B. 
Itleg. 28. 30 H. 6. 3. IKE 


lagatur. 


* 


W 
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aun the ſame (ö) term in which an exigent is returnable, (4)8 H. 6. 35. 
to avoid the outlawry without writ of error, by ſhewing that — FAS 19. 
he purchaſed a (c) ſuperſedeas out of the (d) ſame court, and Ab. B. Bi = 
c) delivered it to the ſheriff before the quinto exactus, c. or But ſome have 


by ſhewing any (Y other matter apparent on record which Þolden, That an 


makes the outlawry erroneous, as the want of an (g) original, — 7 


or the (b) omiſſion of proceſs, or want (i) of form in a writ of this or any 


lamation, &c. or a (4) return by a perſon appearing not to er cavie in 
be ſheriff, or 0 (1) variance between the original and exigent, — —— 


or other proceſs, or the want of ſuch addition as (m) required 37 H. 6. 1. 
by Hen. 5. Yet it is ſaid in many (u) books, to be the Ab. F. Utlage 
conſtant courſe of the court of king's bench, never to reverſe B. error mY 

an outlawry on the crown- ſide, either in the ſame or a different 8 H. 6. 37. 
term, for (o) theſe or other errors of the like nature (as (p) the Cone 1 And, 
want of a capias to the ſheriff of the county whereof the 2 H. 6. 44. 
party is named, or a (9 fault in the indictment), without a Ab. F Uta. 40. 


writ of error.— Vet ſince Sir Edward (7) Coke ſeems to be of — 1 21, 
another opinion, and ſince alſo it is clearly holden, That one Ab. F. Utlags 


may plead even a matter of fact in the king's bench in avoid- 27. 
ance of an outlawry of felony, which cannot be pleaded — 5 
in avoidance of any other outlawry, as ſhall be more fully Ab. F. Protect. 


bew n, ſection the ſixth; I ſhall leave this point to be farther x 
conſidered, However it is (5) agreed, That conviction of fe- 13 fl. 2 7 
lony whereon the party hath had his clergy may be diſcharged 

by exception to the indictment, becauſe no writ of error lies 

of ſuch a conviction, not being a judgment. 


F. Error 42, 11 H. 4. 34+ 33 H. 6. 1. 45. Ab. F. Utlag. 27. 1 Anderſon 36. 
7403. the con'rary is laid to have been holden 39 Eliz, (d) 5 H. 6. 3. Ab. F. Protect. 11, 
decus if the ſuperſedeas were from the chancery, 7 H. 4, 5. Ab. F. ſuperſ. 10. B. Utlag, 65. Su- 
perſedeas 8, Vide 18 H. 6. 18. Ab. F. Error 24. 7 Edw. 4. 9. Ab. F. Exigent 1. B. Super- 
ſedeas 31. F. N. B. 236. (e) 14 H. 4. 27. B. Utlag. 15. L. quin. Edw. 4, 5. Ab. B. Error 
153. Dyer 222, 223. and it is ſaid not to be material whether it were deli to the ſheriff or 
dot. Co. Lit, 128. B. Uilag. 8. 4 E. 4. 42. Con, F. Error 77. Vide F. Err. 42. (f/) Coke on 
Lin. 259, 33 H. 6. 1. 5. Ab, B. Utlag. 27. () 11 H. . 4. Ab. B. Utlag. 78. 16 E. 4. 9» 
Ab, B. Error 172, F. Utlag. 41. Vide 19 Edw. 4. 8. But it is agreed, That an outlawry without 
any original is not void, but voidable only, F. Color 45. Utlag. 18. 7 H. 7. 3. Ab. F. Error 52. 
Keilway 19. B. Utlag, 45. L. quin. Edw. 4.116, (5) 31 H. 6. 1. 45. Ab. F. Utlag. 27. $H. 
6.37. Ad. F. Error, 19. B. Utlag. 19. 19 H. 6. 8. Ab. F. Error 26. L. quin. Ed. 4. 116. 
B. Utlag, 45. (i) Dyer 206, 11 H. 4. 34. (+) Dyer 41. (J F. Utlag. 41, 38 H. 6. 31. Ab. F. Utlag. 
* 21 Cow. 3. 36. Ab. F. Diſ. 3. 16 Edw, 4. 9. B. Error 192. F. Dif. 17. 20 fl. 6. 18. Ab. 
Dil. 22. 2 Rich. 3. 13. B. Mif. 80. Variance go. () 1 H. 6. 37. Ab. B. Er. 19. 1 An 
Gerſon, 36. 1 R. Abt. 943. 2 Inſt, 670. Con. B. Utlag. 34. 39 H. 6. 1. (5) 1 R. Ab. 743. 
NH. b. 17. Ab. F. Utlag. 28. 4 E. 4. 42, 43. Ab. B. Error 188. Utlag. 67. 19 H. 6. 2. 
ab. F. Etior 26, Vide Palmer 43: Con, 11 H. 7. 4 Ab. B. Utlag. 78, (e) Not for the want 
of an addition, 19 H. 6. 2. Ab. F. Error 26. 11 l. 6. 15, b. 54. % Sup. c. 27. f. 127, 9 H. 
613. B. Utlag. 20. 34 39 H. 6. 1. ) x Bulſtrode 109. 1 Siderfia x44, (e) Co. Litt. 259, 


Vide 11 H. 9, B. U 8. H. 6. 1. Ab. F. U + 8 H, 6. 37. Ab. B. Utlag, 
c N ie 


$2.2; As to the ſecond particular, vix, Where a judg- 
ment may be avoided, without writ of error, for matters dehors 
ide record, —lt is holden, That he who purchaſes land - a 
| perſon 
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<<) —— perſon who afterwards is () outlawed of felony, or condemned 


270. upon his own (2) confeſſion, may falſify the record, n 
—— as to the time wherein the felony is ſuppoſed to = oy 


et the contrary committed, but alſo as to the point of the offence, But it is 


ſeems holden, (x) agreed, That where a man is found guilty by verdi 
— — purchaſer cannot falſify as to the point of the o Ws wb, 


B. Corone 20. 8. he may falſify for the time, where the party is found guil 


—— =o generally of the offence in the appeal or indiftment ; becaug 
270. the time is not material upon evidence, | 

Hale 361. h 
. Inſt, — B. Traverſe de Office 35. 7 Edw. 4. 1, 2. F. Eſtopel 91. (x) See the books abor 
cited. 18 ; 


(y) Summary. Seat, 3. Allo it ſeems ( y) agreed, That any judgment what. 


Os ſoe ver given by perſons who had no good commiſſion to 
Inſt 7 | | roceed 
— againſt the perſon condemned, may be falſified by "Yar a the 


c- ſpecial matter without writ of error, becauſe it is void; as where 
a commiſſion authoriſes to proceed on an indictment taken he. 
fore A. B. C. and twelve others, and by colour thereof the 
commiſſioners proceed on an indictment taken before eight per. 
ſons only. "8 | | 

(=) 3 Inſt. 232. Sec. 4. Alſo it ſeems (z) agreed, That if the treaſon or felony 

Summary 271+ of which a man is attainted, be afterwards pardoned by par- 


$C k 3 . . . . . 2 
"xp f. 53. liament, the attainder may be falſified by himſelf or his heir 
O. Eliz.72. without plea. . 

C. Eliz. 4. 

*Tis ſaid that a writ of error lies on ſuch a pardon, But this contrary to 3 Inſt, 231. and 6 Coke 14, 


For the avoiding of an outlawry by the king's pardon, vide c. 49. f, 15. F. Charter 27, B. Enor gi. 
18 Edw; 3. 38. B. Appeal 7. 92. 9 (l. 5 14, 15 


(029 Hv. 3. Sec. 5. But it hath been (a) adjudged, that the king's 
1K. Abr. 489. letters patents reverſing an attainder are void, unleſs they be 
'** aſterwards made good by act of parliament, 


(0c Lit. 269. S227. 6. It ſeems generally agreed, that by the common 
10 H. 4. 7. law, in (6) favorem vite, an outlawry of treaſon or felony 
7. Reſpon. 101. might be avoided by plea, that the defendant was in (c) priſon, 


9 or in the kings's ſervice beyond the (4) fea, &c. at the time of 


33 H. 6. 1. the outlawry (e) pronounced againſt him. But ! take it to 
7H.6.25- be generally (/) agreed, that no outlawry for any other crime 


— — 1 pd (againſt a party (g) rightly deſcribed) can be avoided by the 


27 Aﬀize 47. plea of any matter (+) of fact whatſoever, 

F. Corone 12% 5 10 ; © 

$H. 4. 13. 3 Inſt, 92+ Con. a1 Edw. 4. 73. B.Utl.c7. 1 l. 7. 13. B. Utlag. 68. B. Corone 1:8, 
That he who pleads this plea muſt ſhew in whoſe cuſtody he was, and in what county, and mult all 
aver his pleaz and by 5 Edw. 3. 13 an averment is given againſt the teſtimony of a ſheriff or other, 
having no recordteſtifying ſuch impriſonment. fd) F. Utl, 11. 2 E. 4. 1. F. Reſpond, 64. 9 H. 4. 
F. Sci. tac. 64. 11 H, 7: 5. B. Util, 79. 4 Edw. 4+ 10. Con. F. Cor. 123 Vide 10 H, 4 7. 4. 
Ab. F. Ref. 201. 9 Coke 31. Co. Litt, 74, (ec) Skinner 16. F. Utlag, 2. 48. F. Forſcitwe 14 
F. Reſpond, 64. 101. 7 H. 6. 25. Ab. B Utlag. 28. 36 Ecw. 4. 6. (/) Co. Litt. 2 59. 015 
fra ſ. 9. (b) Not by the plea of impriſonment, F. Utlag, 27. 47. 33 H. b. 1. 45. Nor by we pitt 
of being beyoad ſea, F. Uilag, 27. 33 H, 6. 1. 45. f | ; 


6 $8, 


” DA 
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g. 7. And it is enacted by 26 Hen. 8. c. 13. and 5 & 6 Oulan 
12, & & . T all proceſs of outlawry to be had — om 
« or made within this realm, againſt any offenders in treaſon, reverſed within 
« being reſiant or inhabiting out of the limits of this realm, or ear and a day, 
« in any of the parts beyond the ſeas at the time of the out- 
« ]awry pronounced againſt them, ſhall be as good and effec- 
« tual in law to all intents and purpoſes, as if ſuch offenders 
« had been reſident and dwelling within this realm at the 
« time of ſuch proceſs awarded, and outlawry pronounced ; 
« (þ) provided, that if the party ſo to be outlawed, ſhall, with- 660 56 E. 
« jn one year next after the ſaid outlawry pronounced, (i) 4. + 
« yield himſelf to the chief juſtice of England for the time be- (i) 3 State Tr. 
« ing, and offer to traverſe the indictment or appeal whereon 3 Modern ay 
« the ſaid outlawry ſhall be pronounced as is aforeſaid, that and Skin. 195. 
« then he ſhall be received to the ſame traverſe, and being Sir Tho. Arm- 
« thereupon found not guilty by the verdict of twelve men, N err 
« he ſhall be clearly acquitted and diſcharged of the ſaid out- 

« Jawry, &c.“ | | N. 


83. 8. And it hath been (4) reſolved, That theſe ſtatutes ( 13g. 13. 
extend as well to treaſons by ſubſequent ſtatutes as to thoſe (1).3 * 
within 25 Edw. 3. 7 But ſee Dyer 

287. and 2 ſones 


— 22 aſfigned for the reverſal of an outlawry of high treaſon, that the defendant was beyond 
at the time, | | 


Sec. 9. It ſeems generally agreed, That any outlawry () 33 H. 6. 1. 
whatſoever may be avoided by a defendant's coming in upon 38.45. 

the (I) capias utlagatum, and pleading a (m) miſnoſmer either * — 
of the name or addition in the writ, &c. as by ſhewing that 33. 35. — 
whereas he is called by ſuch a name of (=) baptiſm, or (o) ſur- Nonſuit 6. 
name, he hath been always known by a different one, and not — dot 

by that in the writ, &c. or whereas he is named of ſuch eſtate, Dyer 192, 
degree, or myſtery, that he hath ſome other (p) addition, and B. Vtlagary 1. 
not that in the writ, &c, Alſo it is ſaid in many (2) books — 41 ** 
that he may plead, that there is no ſuch town as that whereof Miſnoſmer 52. 
he is named. And it ſeems clearly agreed, That he may plead, 2 ff 4 2. 


that at the time of the writ purchaſed and ever ſince, he hath oa 


27 H. 8. Il, 12. 


TY CTY ww =, w ___ 


22 H. 6. 23. 


Bro, Utlagary 29. There is aa opinion to the contrary, but it 
not warranted by the year- book, yon | 


made 
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„ir, n, made his abode at ſome (r) other town, and not at that 

oy — writ, &c. and it is (s) ſaid, That by ſuch plea, the . 

30. 33+ {hall only be avoided as to the perſon who pleads it (who ſhall 
ſtope' 5+ (t) not be intended to be the perſon meant), and ſhall ſland i 


= WS force againſt the perſon of the name and addition in the reconi 
28 H.6.22 But it is ſaid, That a perſon of the ſame name and addition az as 


33 1 * 4 mentioned in a record of outlawiy, (u) cannot avoid it by aye. 


23. ring that there are two perſons of ſuch name and addition, any 


19 H. 6. 30. that the perſon intended is the elder, and he himſelf is th, 
_ * younger, but ſhall be put to his writ of idempnitate nomini, 
B. Urizg. 22. Which is ſaid by ſome to be the (x) only remedy in ſuch cis 


28. 32» 33: 58. after an outlawry returned. And it ſeems, That notwithſtang. 
Kilwa: +79 ing in civil cauſes (y) before an outlawry is returned, one of 


Such maiter is the ſame name may come into court, and ſhew, (z) that he ix 
pleaded without not the perſon intended; whereupon if the plaintiff conſeſ i, 


any traverſe of 


the place in the the diverſity of the names ſhall be entered on the roll, and a new 
indid ment. exigent ſhall iſſue with a fuller deſcription of the perſon in- 


Vide * E. 4. tended: Yet this (a) cannot be done upon an indictment, 
— 9, Without a writ of idempnitate* nominis, becauſe it would make 


It is adjudged the proceſs variant from the indictment, which cannot be altered 
ag hr M S: without the conſent of the jurors. | 

Tbat it is no plea for one named of the pariſh of C. that there are 3 vills in the ſame patifh, viz, D. E. . 
end that be was commorant at D. and therefore ought to have been named of it. (s) 39 H. 6. 1. l. 
Util. 34 73. 10 H. 6,4. 30 H. 6. 2. F. Error 23. 21 H. 7. 13. But it is ſaid, 21 H. 6. 21, Ab. 
F. Sci. fac. 55. B. Utl, 23. That a capias ad rr the judgment is affirmed or diſaffirmed by 
the affirmance cr avoidance of the outlawry. Vide 22 Hl. 6. 76. B. Utlag. 25. 19 H. 6. 58. F. Ul. 1, 
% And for this cauſe this is a good plea in avoidance of the plea of outlawry in diſability, F. Non- 
ability 14. 21 H. 7. 13. 7 E. 4. 1. B. Nona, 50. (2) 21 H. 7,135 14 H. 4. 27.4. F, 
Idemp. nominis 2, 3. Viae B. Utlag. 29. 55, 56. 21 Edw. 4. 15. 54. 13 H. 6, 7. F. UA. 1.24, 
43. Variance 74. 85 F. Utl. 6. 16 Reſp, 21. Nons. 1. 7. (y) 21 E. 4. 15. 13 H. 7,12. Bro, 
Idemp. nom. 3. 5. 7, 8. F. Idemp. nom. 3. 6, 7. Con. F. N. B. 268. (z) F. N. B. 268. Bro, 
Idemp. nom. 3, 4. 11. 14 H. 4. 27. F. Idemp. nom. 5. 21 Edw. 3. 36. Con. F. Ideap. nom. 4. 
B. Idemp. nom. 6, L, quin. Edw. 4. 31. (a) F. Idemp. nom. 3. F. N. B. 268, B. ldemy, 
nom. 3. 11. 9 H. 4. 3. 


AND now I am to ſhew how judgments in criminal caſe 
may be avoided by writs of etror; as to which having ſhewn 
already, ch. 29. ect. 4c. That the reverſal of the attainder 
of the principal ipſo facto reverſes that of the acceſſary, I hal 
in this place only obſerve the following particulars. 


Hero. Elis. $:2. 10. Firſt, That it ſeems to be in a great meaſure (6), 
= 373: $5Þs ſettled, That a writ of error to reverſe an attainder of treaſon 


en or felony may be brought as well by the executor as by the 
1 heir of the party, but (c) no other perſon whatſoever. | 


6. 
| Salkeetd 295+ Shower 13. (c) Vide Salkeld 60, 61. | 
Se. 11. Secondly, That a perſon attainted of treaſon of 
* 1H. 7. 13. felony, before he can have a writ of error to reverſe his attain- 


der, muſt (dj aſſign bis errors, and thereupon have leave fron 
B. Error 351. the court to proſecute his writ of error. 40 


1 » 


Ch. 50. 
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98. 12. Thirdly, That no writ of error for the reverſal 6.) 1 Std. 69. 


1 Bulſt. 71. 
3 Modern 42. 
1 Roll 175 · 


of an attainder of treaſon or felony is to be (e) allowed with- 
out an expreſs warrant from the king, or the conſent of the 
%, 13. Fourthly, That an attainder of felony of a per- (h) Dyer 34. 
ſon who had any lands, ſhall never be reverſed by writ of 1 Keble 141. 
error (/) without a ſcire facias againſt all 'the ter-tenants and hy 438 
Jords mediate and immediate; but it is (g) ſettled, That ſuch ; Keble 29. 
2cias is not neceſſary in the caſe of high treaſon. Alſo it 4 E. 4. '0+ 

js (5) ſaid, That it is not neceſſary in the caſe of felony when 1 * o 

it is ſuggeſted on the roll that the party had no lands, and the 4 aw, 4. 0. 


attorney general confeſſes it, (£6 —* 3 
Annz, vpon examination of all the precedents, (5) 2 Salkeld 495, Vide 3 Keble 29. 


Seit. 14. Fifthly, That it hath been (i) ſettled, That the (i) 3 Taft. 214, 
ſtatute of 33 Hen. 8, c. 29. which enacts, That if any per- 1 Hale * 
« ſon ſhall be attainted of high treaſon by the courſe of the 
« common laws or ſtatutes of this realm, that in every ſuch 
« caſe, every ſuch attainder by the common law ſhall be of as 
« good ſtrength, value, force and effect, as if it had been done 
« by authority of parliament,” is to be intended of lawful at- 
tainders by due courſe of the common law, and not of errone- 
ous and void attainders, which therefore may be avoided in the 
ſame manner as before. 


$4. 15. Sixthly, That it is alſo clear, That the ſtatute of 3 is 
(i) 28 Eliz. c. 2. which enaRs,.* That no record of attain- in the pine! 
« der that then was of high treaſon, where the party is or hath Statutes by a 


© been executed, (hall be reverſed, avoided or impeached by any mile. 


„ plea or writ of error,” extends not (J) to attainders ſince 541 7 
that time. 1 11. 
1 Hale 51. 


$2, 16. Seventhly, (m) That it hath been holden, That be) 1 $is. 208. 


a writ of error lies in the king's bench of an attainder before the 


Aup now I am in the ſecond place to ſhew the effect of the 


moidance of a judgment, as to which I ſhall take notice only 
of the following particulars : 


$4, 17. Firſt, That it is (n) agreed, That after an F 
outlawry of treaſon or felony is reverſed, the party ſhall A es 
de put to (o) plead to the indictment, for that ſtill remains 7 H. 7. 5+ 
gan. Modern . 
3 464. F. Er. 52, C. Car. 465 (e) That the law is the ſame in civil ks F. Er. 4t. 
Uk. 6. 17, B. Utlag. 28. 20H, a 3. Ab. F. Protection 116. B. Utlag, 74+ Con. 21 H. 6. 50. 
Ab, F. Nonſuit 6. B. Utlag, 24. Vide B. Utlag. 35. 


delt. 18. Secondly, That it is ſaid by Sir Edward Coke, If 
the judgment be ertoneous, both that, and the execution there- 


upon, 


r —— Go = 


hen Anderſon Sec. 19. Thirdly, That it hath.been (q) adjudged, Thy 


— 


(. Hale 4. other (c) court, the record of their attainder, or a tranſcript 
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(2) 3 lat. 2. 10. upon, and all former proceedings ſhall be (p) reverſed by wit 
| of — but if the execution be erroneous that only ſhall be 
reverſed, | 


138. if the king grant over the lands of a perſon outlawed for treafn 
| or felony, and afterwards the outlawry be reverſed, the party 

may enter on the patentee, and needs neither to ſue a petitic 

to the king, nor a ſcire facias againſt the patentee. 


a> NP ac ac * 


CHAPTER THE FIFTY-FIRST 


OF EXECUTION AND REPRIEVE, 


4 Comm, 387. ND now nothing remains but to ſhew in what manner 
| a perſon condemned is to be executed or reprieved, 


(«) Ch. 30.1.3, As to which, having ſhewn already (a) That a perſon 2. 
tainted, ſtanding mute to a demand why execution ſhall not go 
againſt him, ſhall not be awarded to his penance, but to the 
ordinary execution proper for the crime, I ſhall farther obſerre 
only the following particulars: 1 8 


(b) n Sid, 72, 8:2. 1. Firſt, That the court of king's bench hath not 
"x Levine 61, only power to award execution againſt perſons attainted there, 


— arts 13, but alſo againſt perſons attainted in (65) parliament, or any 


* thereof, being firſt (4) removed into the court of king's bench, 
C. Jae. 495. and themſelves brought thither by (e) habeas corpus, 
Car. 6. 8 
L — ee x Siderfin 72, 1 Levinz 61. 1 Keble 244. (e) C. Car, 176. C. Ie. 43. 

1 Siderfin 724 73. Foſter 140. 


In the caſe of the Earl of Ferrers it was reſolved, by all the judges, that if a peer be con- 
victed of murder, before the lords in parliament, and the day appointed by them for execution put- 
ſuant to 25 Geo, 2, ſhould lapſe before ſuch execution done, a new time may be appointed for the 
ex- cution either by the high court of parliament before which ſuch peer ſhall have been attainred 
or by the court of king's bench, the g arliament not then fitting, the record of the attainder being f- 
perly removed into that court, Foſter 140.-N, B. Where the priſoner is in the cuſtody of the may 
ſhall of the king's bench the uſual place of execution is at Saint Thomas a Waterings, in the cou) 
of Surty, 4 Burrows 2086, Strange 553. 


(f; C. Car, 176. Sect. 2. Secondly, That execution ought (/) not to it 
— 2 72 awarded into a different county from that wherein the paſt 
(e. Car. 196, was tried and convicted, except only where a record of at- 
C. Jac. 495 tainder is removed into the court of king's bench, which 0 
Hott 31.1, may award the execution in the ſame county wherein it fits 
1 Siderfin 72, : Kl. 
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Sed. 3- Thirdly, That where a perſon attainted hath been (+4) Popham 
at large after his attainder, and afterwards is brought into 73": 


court and demanded why execution ſhou'd not be awarded 2 = _ 


againſt him, (5) if he deny that he is the ſame perſon, it ſhall Crompton 183. 
be (i) immediately tried by a jury returned for that purpoſe, 122 9-0 

1 Levinz 61.— 
Whether the party may have peremptory challenges on ſuch a trial, vide e. 43, f, 6. Alſo Rat- 
eliff's caſe, Foſter 40, 41. 


deli. 4. Fourthly, That the court (4) may command exe- ()) pinch 478. 


cution to be done without any writ, 3 Modero 42. 

| 2 Hale 40g. 
But ſometimes execution is commanded by writ, as in Sir Walter Raleigh's caſe. Cro, {Inf 
and in Lord Stafford's caſe, State Trials, vol, 3. p. 101. being both in the cuſtody of the Lieutenaut 
of the Tower, and beheaded only, 


$:4. 5. Fiſthly, That it is () holden by Cake and Hale, (1) 3 Toft. ga. 
That no execution can be warranted unleſs it be purſuant to 211, 218. 217. 
the judgment; and therefore that it cannot be altered by the 12. Coke 139. 


king, as from hanging to beheading, Yet ſince there is a great . — 179. 
number of precedents, where (m) men condemned to be hang- Summary 273. 


ed for felony, and women condemned to be burnt (n) for trea- * Hale gots 


ſon, have been beheaded by force of a ſpecial warrant from 8 411. 


the king to that purpoſe; and ſince (e) Brac len and (þ) Staund- 15 Raym. 295. | 


ford and the (q) year-book of 35 Hen. 6. ſpeaking of this mat- 19 _— 284. 
ter, are not ſo expreſs as Cote and Hale, but ſay only in gene- F. N. * 


ral, That the ſheriff cannot lawfully behead a man who is only Stavaf, 198. 


condemned to be hanged; by which they may perhaps intend gn accordingly 


. . Lord D 
no more than that he cannot lawfully do it of his own au- Lord — 


thority; 1 ſhall leave this matter: be farther conſidered (1). and Sanchar, a 
However, it is agreed, That where beheading is part of the Scotch lords 


judgment, as in caſe of high treaſon, the king may (r) pardon wy _ for 


8 the reſt, and conſequently in ſuch caſe the judgment will 3 N 
1 Coke 121. 
well executed by beheading only. Gn) Led Bok. 
gerford in 33. H. 8. Duke of Somerſet in 5 Edw. 6. 3 Inft, 211, Lord Audley in 6 Car, 1, 1 State 
Trials 271, (n) Queen Catharine Howard, Lady Jane Grey, Counteſs of Saliſbury, Lacy Alice Liſle, 
4 State Trials 129. (e) Bracton 104. (p) S. P. C. 13. (9) 35 H. 6.38, (r) Sommaty 273. 
J inſt, 31. 52, 212. 12 Coke 130. Supra c. 37. f. 12. 3 Inſt. 31. it is ſaid, That ſuch a pardon 
muſt be under the great ſeal 3 but it ſeems admitted that it may be by a writ. 2 St. Tr. 704, 795+ 


(1) The king cannot vary the execution ſo as to aggravate the puniſhment, But it doth not fol- 
» from thence, that he who can wholly pardon the offender cannot mitigate his puniſhment, with 
regard to the pain or infamy of it. Foſter 209. 1 Burr, 6 50. and this prerogative is part of the 
common law. Foſter 270, 4 Comm. 398. therefore it is not criminal in the officer who obeys a 


warrant from the crown for beheading a perſoa under ſentence of death for a felony, or a woman for 
treaſon of any kind, Foſter 268, 


$2, 6, Sixthly, That it ſeems (5) agreed at this day, (0 Foſter 267. 


wig an execution cannot be lawfully executed by any but * e 
proper officer. 2 Hale 411. 


Re all caſes 3s well capital 2s otherwiſe, execution muſt be performed by the ſheriff or his 
;-puty, whoſe warrant for ſo doing was anciently by precept under the hand and ſeal of the 
Vuze, a8 it is ſtill praiſed in the court of the lord high ſteward upon the execution of a peer, 2 Hale 


. thorgh ia the court of the peers in parliament it is done by writ from the king, Append, 4. B. O. 
oh Il. a ©. | a, 
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ſe, 5. afterwards it was eftabliſhed, Finch 478. that in caſe of life the judge may command 
cution to be done without any writ, And now the uſage is for the judge to fign the calendar * 
of all the priſoners names, with the ſeparate judgments in the margin, which is left with the fherif: 
4 Comm. 396. S. P. C. 182, 5 Modern 12, The ſheriff, upon receipt of this warrant is to 00 
execution within a convenient time, which in the country is left at large, In London the "har 
after reporting to the king in perſon the caſe of the ſeveral priſoners, and receiving his royal plea , 
that the law muſt take its courſe, iſſues his warrant to the ſherifft, directing them to do — @ 


the day and place aſſigned, Appendix „3. C. . and in the King's Bench. 
Trials 332. Foſler 43. e 1 * 8 


282 So Sect. 7. Seventhly, That it is (c) clear, That if a man 


Finch 489; 4679, condemned to be hanged, come to life after he be hanged, he 


2 Hale 4x2. ought ta be hanged again; for the judgment is not executed 


| ke 4 © till he be dead. 


4 Comm. 299. ; | 
(e) 26 "og Se, 8. Eighthly, It ſeems agreed, That every court 
Ab. F. Office de which has power to award an execution, has alſo of common 


Co a - 2 . 7 5 F 
— right a diſcretionary power of granting a reprieve; as (t) 


(x) Dyer 296, Where a perſon pleads a pardon defective in point of form, but 
(y) Dyer 205, ſufficiently ſhewing the king's intention of mercy; or where 


= oor ty it is (a) doubtful whether the offence be not included in a 


faid to be rather general ſtatute-pardon ; or (x) whether as it is laid in the in- 
by common dictment, it amounts to ſo high a crime, as that with which 
— the priſoner was charged. And it ſeems (y) agreed at this 
> Hale. 1a, day, That judges continue to have this power after their 
4 Comm. 38). commiſſion is determined. 

Vide 8 Geo. 3. 


e. 15. for a power given to judges of aſſize to reprieve a priſoner for the purpoſe of obtaiai 
a conditional pardon, Ante p. 517» 


(z) Sum, 292, Seck. 9. Ninthly, That it is clear, That if a woman quick 


2 Hale 413. With child be condemned either for (z) treaſon or (a) felony, 


Comm. 388. 1 or” 4 
F ſhe may alledge her being with child in order to get the exe 


5) Obere ir Cution reſpited, and thereupon the ſheriff (6) or marſhall ſhall 
before juſtices of be commanded to take her into a private toom, and to impanel 


Keeilway 1 2 jury of (e) matrons to try and examine whether ſhe be quick 


(5) S. P. &. 198. with child or not; and if they find her quick with child the 

oy 71. execution ſhall be reſpited (4) till her delivery. | 
F. Corone ; 

180. B. Corone 88, (c) 3 Inſt. 19, Finch 478. 8. P. C. 198. (4) 4 State Trials 513. 8. P. 

C. 19% 3 Inſt. 1. 4 State Trials 612. F. Corone 253. 410. 23 Aſſize 2 Ab. B. Corone 


7. Fi'z. Corone 188. 8 Edw. 3. 42. Abridged Fitz, Corone 130. 12 Aſſize 11. Altidged 
Fire, Corone 168, Bro, Corone 72. Bro, Pain 11. 


{+) Finch- 498, Se. 10. But it is agreed, That a woman (e) cannot de- 
S. P. C. 198. mand ſuch reſpite of execution by reaſon of her being quick 


— 3 168. with child more than once; and that ſhe can neither fave bet- 


31nd. x9, ſelf by this means from (/) pleading upon her arraignment, 
Summary 292, nor from having (g) judgment pronounced againſt her upon 
23 te 2, 


| her conviction. Allo it is ſaid both by (5) Staundforde and 
On mens Coke, That a woman can have no advantage from being 


7. 
F. "<a 133. found with child, unleſs ſbe be alſo found quick with child. 
W. 3 42. 


Abridged Fitz, Corone 130. 12 Aſſize 11. Bro. Corone 72. Pain 11. Y Finch 478. dr 
17, a Allize 71, Abridged F. Corone 180. B. Corone $3, (g) 4 State Trials 611, 8. F. 


or EXECUTION and REPRIEVE, 


Ch. 51. 


q Toft, 17. 2 Hale 4. (5) 3 Inſt, 17. S. P. C 198. and in 22 Aﬀze 71. 
Cor. 180. Bro. — 88. 

j il t. 
- "2 * Albee 2. 25 Edw. 3. 42. 12 Aſſize 11. B. Corone 952, B. 
only, That the woman was found enſient or pregnant, 


+ Se. 11. For the purpoſe of adding a further terror and 
peculiar mark of infamy to the puniſhment of death now inflited 
by the law upon the horrid crime of MURDER ; a crime ſo con- 
trary to the known humanity and natural genius of the Britiſh 
nation :” it is enacted by 25 Geo. 2. c. 37. That all 
« perſons (3) who ſhall be found guilty. of wilful murder, be 
« executed according to law on the day next but one after 
« ſentence paſſed, (4) unleſs the ſame ſhall happen to be the 
« [;rd's day commonly called Sunday, and in that cafe on the 
« Monday following. — That the body of ſuch murderer ſo con- 
« yicted ſhall, if ſuch conviction and execution ſhall be in the 
« county of Middleſex or within the city of London (1) or the 
« liberties thereof, be immediately conveyed by the ſheriff or 
« ſheriffs, his or their deputy or deputies, and his or their 
« officers, to the hall of the Surgeons Company, or ſuch other 
« place as the ſaid company ſhall appoint for this purpoſe, and 
« be delivered to ſuch perſon as the ſaid company ſhall depute 
« or appoint, who ſhall give to the ſheriff or ſheriffs, his or 
« their deputy or deputies, a receipt for the ſame; and the 
« body ſo delivered to the ſaid Company of Surgeons ſhall be 
« difleed and anatomized (4) by the ſaid ſurgeons or ſuch 
« perſon as they ſhall appoint for that purpoſe, And in caſe ſuch 
« conviction and execution ſhall happen to be in any other 
t county or other place in Great Britain, then the judge or 
« juſtice of affize, or other proper judge, ſhall award the ſen- 
« tence to be put in execution the next day but one after ſuch 
« conviction (except as is before excepted), and the body of 
« ſuch murderer ſhall in like manner be delivered by the 
« ſheriff, or his deputy and his officers, to ſuch ſurgeon as ſuch 
« judge or juſtice ſhall direct for the purpoſe aforeſaid.” 


659 
Abridged Fitz, 


it is expreſsly ſaid, That the inquiry was whether the women were enfient 
See alſo Summary 272, and Finch 478, Yet F. Corone 127. 168. 388. 
Pain 11. tis ſaid 


(4) A peer in- 
d icted of felony 
and murder, 
and tried and 
convicted theres 
of before the 
Lords in parlia- 
ment, ovght to 
receive judge 
ment for the 
ſame according 
to the proviGons 
of this act. The 
Earl of Ferrers? 
caſe, Foſter 139, 
to Stare Trials 
p. 478. 
(k) Beccaria e. 
19, 
4 Comm. 397. 
(!) Upon all exe- 
cutions in Lon» 
don, the Re- 
corder, after te- 
porting to the 
King in perſon 
the caſe of the 
ſeveral priſoners, 
and receiving 

is royal plea» 
ſure that the 
law muſt take 
its courſe, iſſues 
his warrant to 
the ſheriffs, di- 
recting them 
to do execution 
on the day, and” 
at the place aſ- 
fignted, 
4 Comm. 397. 


% At a meeting of the judges in 1752 to conſider of this a, it was agreed by much the greater part, 
that the judgment for diſſecting and anatomiging, and touching the time of execution, ou, ht to be 
pronounced in caſes of petty weaſon, though murder is only mentioned, except in the caſe of women, 
and in that caſe too the time ot »xecution may be a part of the judgment. Foſter 107, | 


1 Ses. 12. It is allo furker enadted by the ſaid ſtatute, par, 
3& 4. © That ſentence ſha? be pronounced in open court 
5e immediately after the convictan of ſuch murdeter, and be- 
&« fore the court ſhall proceed to ay other buſineſs, unleſs the 
« court ſhall ſee reaſonable cauſe fw poſtponing the ſame; in 
« which ſentence ſhall be expreſſed, 1ot only the uſual judg- 
ment of death, but alſo the time (m) pointed hereby for the 


n) It was held 
by the twelve - 
judges in Mich, 
Term, 10 Geo. 
3. That, except 
in the caſes 
within this ct, 
the time and 
place of exe- 
cution are by 


law no part of the judgment, 4 Comm. 3974 
execution 


Uu 2 


660 


In what manner 
ſentence ſhall be 
pronounced 
againſt a murder- 
cr, 


* 


or EXECUTION AND REPRIEVE, Bl, 77 


* execution thereof, and the marks of infamy hereby direded 
& for ſuch offenders, in order to impreſs a juſt horrour in the 
* mind of the offender, and in the minds of ſuch as ſhall be 
preſent, of the heinous crime of murder. But it is provided 
& that after ſuch ſentence is pronounced as aforeſaid, in * 
© there ſhall appear reaſonable cauſe, it ſhall and may be lau- 
* ful to and for ſuch judge or juſtice, before whom ſuch en. 
«© minal ſhall have been ſo tried, to ſtay the execution of the 
«< ſentence, at the diſcretion of ſuch judge or juſtice, revard 


being always had to the true intent and purpoſe of this 


4 Comm. 202, 
21 Deut. v. 23. 
Ff. 43. 19. 

28. 1. 15. 

4 St. Tr. 203. 
(n) Upon a con- 
ſerence of the 
Judges there 

was ſome doubt 
whether bang- 

ing in chains 
might ever be 
made part of the 
zodgment. But 
for diſſection and 


« 48g.“ 


+ Sedt. 13. And it is alſo provided by par. 5. That it ſhall 
& be in the power of any ſuch judge or juſtice to appoint the 
& body of any ſuch criminal to be hung in chains (n).—But 
that in no caſe whatſoe''er the body of any murderer ſhall be 
ee ſuffered to be buried, unleſs after ſuch body ſhall have been 
& difleted and anatomiſed as aforeſaid ; and every ſuch judge 
„or juſtice ſhall, and is hereby required to direct the ſame 
c either to be diſpoſed of as aforcſaid to be anatomiſed, or to 
„ be hung in chains in the ſame manner as is now praiſed 
for the moſt atrocious offences.“ 


on debate it was agreed by nine judges, that in all caſes within the ad, the judgment 
anatomizing only, ſhovld. be part of the ſentence, Ang if it ſhould be thought d- 


viſable, the judge night afterwards dizett the banging in chains by ſpecial order is the ſheriff, purſuant 
to the power given for that purpoſe in the proviſo, Foſter 107. | 


How a con- 
demned murder- 
er ſhall be con- 
fined, 


— may re- 
ax the reſtraints 
of the act, 


+ $2. 14 And it is further enacted by par. 6. That from 
& and after ſuch conviction, and judgment given thereupon, 


„the gaoler or keeper to whom ſuch criminal ſhall be delivered 


& for ſafe cuſtody, ſhall confine ſuch priſoner to ſome cell, or 
& other proper and ſafe place within the p:iſon, ſeparate and 
« apart from the other priſoners; and that no perſon or per. 
&« ſons whatſoever, except the gaoler or keeper, or his ſervants, 
« ſhall have acceſs to any ſuch priſoner, without licence being 
« firſt obtained for that purpoſe under the hand of ſuch jupe or 
« juſtice, before whom ſuch offender ſhall have been tried, or 
& under the hand of the ſheriff, his deputy or under ſherif,” 


+ Se. 15. But it is alſo provide by par, 7. Thatinciſe 
& any ſuch judge or juſtice ſhall Ee caule to reſpite the execu- 
« tion of ſuch offender ſo con mned as aforeſaid, ſuch judge 
6 or juſtice may relax or rele-ſe all or any of the reſtraints or 
« regulations herein before or herein after directed to be ob- 
« ſerved by the gaoler or !ceper of the priſon where ſuch pri- 
« ſoner ſhall be confine, by any licence in wiiting figned by 


4 ſuch judge or juſtic for that purpoſe, for and durioy the 


« time of ſuch ſtay o exccution,” 
Ns. > 


* 


Sed. 
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$24. 16. And it is further enacted by the ſaid ſtatute, Convifs for 
par, 8. That after ſentence paſled as aforeſaid, and until —_— be fed 
« the execution thereof, ſuch offender ſhall be fed with bread — 
« and water only, and with no other food or liquor whatſoever 
« (except in caſe of receiving the Sacrament of the Lord's 
« Supper, and except in caſe of any violent ſickneſs or wound, 
jn which caſe ſome known phyſician, ſurgeon, or apothecary 
„ may be admitted by the gaoler or keeper of the ſaid priſon to 
« adminiſter neceſſaties; the chriſtian and ſurname of ſuch 
« phyſician, ſurgeon, or apothecary, and his place of abode 
« being firſt entered in the books of the ſaid priſon or gaol, 


« there to remain).“ 


- +628. 17. And it is alſo enacted, . That incaſe ſuch gaoler Penalty for not 
« or priſon keeper ſhall offend againſt or negle to put in exe- angie the: 
« cution any of the directions or regulations hereby enacted to 28. 

« be obſerved, ſuch gaoler or priſon keeper ſhall for ſuch of- 

« fence forfeit his office, and be fined in the ſum of twenty 

pounds, and ſuffer impriſonment until the ſame be paid,” 

+ Se. 18, Alſo, by the ſaid ſtatute, ** to reſcue the body Penalty for re- 
of any ſuch malefactor from the cuſtody of the ſheriff, after ©2'"8 5 209 
execution, is made felony and tranſportation for ſeven years.” (a} Vide ante 
—And * to releaſe any perſon from priſon committed for, or 8 _— 
found guilty of murder, or to reſcue ſuch an offender going to „ ll recires ar 


or during execution, is felony without benefit of clergy” (a). large, 


7a. 


A 
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O 
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MATTERS 


CONTAINED IN THE 


SECOND 


VOLUME. 
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ABATEMENT.—Isdidment. 


1 Bo what faults a writ of appeal 
F may be abated Page 267 ſ. 96. 
2 The appellee ought, for this purpoſe, 
to demand oyer of the writ in open 
court 1 id. 
3 But the court of Chancery alone can 
abate it, before it is returned into the 
king's bench (N) 4 
4 How it may be abated ex officio 268 
5 The court may abate an appeal of bur- 
glary, which has the word burgaliter 
inſtead of burgulariter or burglariter ;— 
or of rape, wanting the word rapuit ;— 
or any appeal, wanting the word e- 
lonice £ ſ. 97 
6 So alſo the court may abate the writ, 
where the declaration varies from the 
writ ſ. 98 
7 Or where it doth not conclude contra 


E of the Contents as have the Letter (N) added at the End, refer to the Notes. 


— 


3 Or where the ſenſe is deſective for want 
of a material word in the wiit 

Page 268 ſ. 100 

9 Or where the writ is brought by the 
huſband and wife, and the concluſion 
is in the name of one of them only 
ſ. 101 

10 Or where the name of baptiſm or ſur- 
name is omitted ibid. 
11 But a name of dignity ſupplies the 
want of a ſurname ibid. 
12 So alſo the writ may be abated at the 
inſtance of the party, before plea, for 
the want of 15 days between the teſt and 
the return 269 f. 102 
13 Bur if the original be right, appear- 
ance will cute al defects in melne pro- 
ce ibid, 
14 So alſo the writ may be abated upon 
the exception or plea of the party for 
a miſnomer or wrong addition ibid. 


formam [latuti ſ, 99 


15 Soalſo for a defective addition to ei- 
Uu 4 ther 


A TaBLE or PrInciPAL MATTERS, 


ther of the parties Page 269 ſ. 104 
16 But by 1 Edw. 6. c. 7. no manner of 
aQfon pending ſhall be abated by a 
change of title occaſioned by _— 
| 701d. 
17 A baronet is not within the meaving 
of this act ibid. 
18 By 1 Hen. 5. c. 5. in all proceſs on 
which outlawiy lies, proper additions, 
&c, ſhall be made to the names of the 
defendants 270, 271 
19 Where a father hath the ſame name 
with a defendant ſon, the writ is abate- 
able unleſs it add purſne after the other 
additions 2711. 106 
20 For the cauſe of abatemen: for the 
want of proper additions to the names 
of the pariiess CVide addition No. 1 
to No. 40) 271 to 275 
21 I! anew awrit of appeal be commen- 
ced, after a former appeal is removed, 
this multiplicity of action may be plead- 
ed in abatement 275 f. 126 
22 But a ſecond 57 of appeal is not a 
good plea in abatement; becauſe till 
it is removed by writ, it is merely a 
plaint ibid. 
23 The plea cannot be pleaded till the 
— hath appeared in the king's 
ench where the Cauſe is removed 
ibid, 
24 It is no good plea in abatement that 
the plaintiff hath purchaſed another 
wit returnable, &c. even if ſuch writ 
be delivered of record to the ſheriff 
; 276 
25 A miſnomer, falſe addition, or death 
of defendant to a writ of appeal may 
be pleaded 1n abatement ſ, 127 
25 It is good againft all the l 
ibid, 
27 But ſuch plea muſt not contain a ne- 
gative pregnant ibid. 
28 Andappearance will cure theſe __ 
ibid 
29 A defendant may take advantage of 
ſeveral pleas in abatement at the ſame 
time, unleſs they be repugnant to cne 
another 277 
30 Even though ſome of them are triable 
by record and others by the * 
ibid. 
31 But if they are all triable by the coun- 
try, he muſt at the ſame time plead all 


| 


his matters in bar, and alſo if hig 


1 
do not admit the fact over to the — 


P. age 277 


32 If the abatement be triable by record 
only, and it is found againſt him, be may 
yet plead over to the feluny ibid. 

33 How the law differs in this reſpect, 
from civil actions | ibid. 

34 To any ſoit on a penal ſtatute av. 
ally depending, a ſubſequent ſuit may 
be plcaded in abatement, if it be en. 
preis y averred to be for the ſame of. 
fence 391 f. 63 

35 A difference of the day on which the 
proſecutions are laid, is no exception to 
the plea | ibid, 

36 Two informations exhibited on the | 
ſame day may mutually abate each other 

ibid, 

37 The ſuit is depending from the t me 
of the information being filed, aud be. 
fore any proceis iſſues this, 

38 And all writs become the ſubj:&; of 
abatement as being depending fem 
the time they ate purchaſed ibid. 

39 Where an appeal abates for an inſuf. 
ficiency of the writ, the defendant (hill 
not be arraigned upon it 307 f. 1 

40 On ar indifment a miſtaken ſurname 
cannot be pleaded in abatement 328 

41 But in an appeal it may be we "1 

tld, 

42 But a miſnomer of the defendant's 

Chriſtian name may be pleaded in 

abatement as well on indictment as ap- 

peal . 

43 So it is a good plea in abatement, 

where one is ityled knight, that he 1s a 

baronet ibid, 

44 So alſo if an indictment againſt gar. 

ter king at arms, if he is not ſo named 

thereon ibid, 

45 And guere if the omiſſion of the de. 

fendant's name of baptiſm is not fatal 

in abatement ibid, 

46 The want of ſuch addition as is le- 

quired by 1 Hen, 5. c. 5. may be 

pleaded in abatement of an . 

7 

47 In criminal caſes, not capital, on de. 

murrer in abatement adjudged again 

the party, the court will give final judg- 


| 


[ 


ment and not reſpondeas offer 47" 
48 That 


3 That there is anot ber indiQment for the 
ſame offence cannot be pleaded in 
abatement g Page 523 

Where an indictment is abated for a 


noV0 


i/aomer the court will detain the pri- 
— and cauſe him to be indicted 4 


ſ. 2 


co Abatement may be pleaded in an infor- 
mation by attorney, and in an indict- 


ment by a defendant appearing gratis 


ABETTORS 


*3 


1 Thoſe who only abet a fact, ſhall be 
elleemed as much principals init, as thoſe 


who actually doit 441 f. 7. p. 50 


2 Acciently abettors preſent were eſteem- 
ed acceſſaries, or at moſt principals in 


the ſecond degree 


ibid, 


2 But at this day they are principals in 
the higheſt degree 441, 442 
4 In murder if there be malice in the 
abettor and not in the perſon who 
ſtrikes, it will be murder in the abet- 
tor and only manſlaughter in the other 


442 


5 To make an abettor a principal it is 
not neceſſary that the perſon ſuffering 
the felony ſhould be under any terror 
from the abetment ibid. ſ. 8 

6 It is ſufficient that the perſon who does 
the ſact is encouraged by the abetment 


ibid, 


7 la an appeal abettors may be charged 


generally 2s principals, or the 
manner of the abetment may 


forth at the election of the plaintiff 
25 


ſpecial 
be ſet 


8 f. 56 


$ An abettor who ſtands by while another 
breaks and enters a houſe, and after- 
wards divides the money with him, it 
he does not aQually enter the houſe, is 


not a principal, within 39 Eliz 


C. 15. 
„801 


9 The propriety of this deciſion doubted 


ibid. 


10 Aiders and abettors in ſhoplifting oult- 
ed of clergy by 3 & 4 Will, & Mary, c. 


11 Cafes ln which an abettor will 


ibid. 
be en- 


A Tazrte of PRINCIPAL MATTERS. 


titled to clergy notwithſtanding this a 
Page 501. =o 


12 A perſon may abet though abſent 


when the fact is committed 442 


13 To abet another in treſpaſs will not _ 


make the abettor a principal if a felony 
be committed ibid. 1. 9g 
14 And thoſe who are barely preſent 
when a felony is committed, and no 
way encourage it, ſhall not be eſteemed 
abettors ſ. 10 
15 In what caſes an appellant ſhall re- 
cover damages againſt an abettor in 
appeal 285, 286 
16 Abettors are only liable to coſts when 
the principal is inſufficient 291. 


ABJURATION. 


1 The coroner might formerly take ab- 
juration for felony 84.1. 44 
2 But by 21 Jac. 1. c. 28, no ſanQuary 
or privilege (hall be allowed in any caſe 


ibid, 
3 The manner in which an abjuration 
was taken at common law ibid. 


4 Clergy anciently denied to thoſe who 
had abjured 47+ . 


5 Judgment of abjuration was an attain- 
der of itſelf Ch. 48. f. 24 

6 No man can be attainted but by ſen- 
tence, or by outlawry, or by. abjuration 
1. 25 


ABBOT.— ide Appeal. 


ABBREVIATIONS. 


All law proceedings ſhall be in the En- 
gliſh language, in words at length, and 
not abbreviated, except in expreſſing 
numbers by figures, or in ſuch abbrevi- 
ations as are moſt commonly uſed 


ACCESSARY and PRINCIPAL, 
i By ſtat, Weſtm. 1. c. 15. thoſe who 


are accuſed of the receipt of thieves or 
felons, or of commandment, or of force, 


or of aid of ſelony done, Hall be re- 
able Page 159 f. 53 


2 And acceſſaries by any other means 


than thoſe mentioned in the ſtatute are 
within the equity of it ibid 
3 All acceffaries are bailable till the prin- 
cipal be convicted or attainted, if they 
be of good fame and reputation ibid. 

4 And — upon their pleading to 
the indictment | 
But acceflaries xotorronfly guilty of crimes 
excluded from clergy ſhall not be _ 
ibid. 

6 By 31 Car. z. c. 2. no perſons charged, 
an _/uſpicion, as acceſſaries to petit trea- 
fon or felony ſhall be removed or bail- 
ed in any other manner than ER 

| 100 
7 An acceflary charged on an appeal wich 
his principal ſhall have damages from 


the appellant, if the principal be ac-| 


uitted 287 f. 142 
he fame man may be charged as 
PRINCIPAL AND ACCESSARY in the 
ſame inditment or appeal 439 c. 29 
9 A wan may be acceſſary after the fact, 
by receiving the principal, or one who 
was an acceſſary before ibid. ſ. 
10 A man may be acceſſary before by pro- 
curing another to be acceſſary before to 
the principal ibid. 
11 There can be no acceſſaries in high 
treaſon or treſpaſs | ſ. 2 
12 Whatever will make an aceęſſary before 
in felony will make him a principal ic 
treaſon or treſpaſs 439», 440 
13 If one, by command of another, com- 
mit treſpaſs, the perſon commanding is a+ 
guilty as if be had actually done it 440 
14 And being a principal may be trie3 
and found guilty before the actual per- 
petrator ibid 
15 But in bis progreſs to convidton he 
ovght to be conhidered ia the light of 
an acceſſary only N 
16 The ſame receipt which will make a 
man acceſary after the fact in felony 
will make him a principal in high trea- 
ſon 440 1, 3 


— 


17 Whoever agrees to a treſpaſs on goods, 
done to his caun aſe, is a principal of- 
fender—but not in a treſpaſs on the per- 
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ibid. 


18 Nor ſhall a receipt of a man 
committed an inferior treſpa 
ſuch receiver a principal 
19 And as he cannot be puniſhed as prig. 
cipal he cannot be puniſhed as acceſſary, 
for he muſt be puniſhed as principal & 
not at all 440, 441 
20 But per baps he may be punithed ſve 
contempt of law in ſcreening ſuch an 
offender from legal proceſs 441 
21 In petit treaſon, and in all felonies of 
death, there may be acceſſaries both 
before and after, who muft be proceed. 
ed againſt as ſuch, and not as principals 
_ 

22 There may be acceſſaries before ba 
not after the fact in ibid. 
23 Nuere, If there can be ay acceſſaries 
in pramunire ibid.\,6 
24 All perſons who affemble with intent 
to commit felony or treſpaſs, and abet 
one another tui the execution of tha 
or any other felony; and all who are 
attually preſent and abetting at the exe. 
cution thereof, are (contrary to ancient 
opinions} principals in the higheſt de. 
gree f.7 
25 And in homicide, if there were malice 
in the abettor and none in the perſon 
who actually did the fact, the abettor 
would be guilty of murder, and the au» 
al perpetrator of manſlaughter only 
4 

26 It is not eſſential to the n 
abettor a principal, that the perſon on 
whom the felony is committed ſhould 
be under any terror from, or know of, 
the abetment 8 
27 It is ſufficient that the perſon who 
does the fact is encouraged in it by 
the hope of aſſiſtance from the abettor, 
whether he be within view of the fad 
Or not ibid. 
28 Therefore in a combination in breach 
of the peace, with a reſolution to refit 
all oppoſers, if a murder enfue, al 
are equally principals, though at the 
time of the fact, ſome of them be od 
of view ib 
29 So if a man eſcapes from one party a 
ſuch a combination and is robbed by ate 
other party of it, they are all Pi 

i 


who hay 
fs, make 
Page 440 f 4 


ö 


—— 


5 


ö 


fon 


ibid, ſ. 4 


pals 


30 $9 


zo So ia burglary thoſe are equally prin- 


32 $0 alſo where a bare treſpaſs is com- 
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: als who watch at a convenient di- 
— from the houſe while the fact i 
committing Page 442 1.8 
31 But in doing @ lawful act, if murder 
enſues, the companions of the perpetra- 
tor ſhall neither be eſteemed principals 
nor acceſſaries ſ.9 


mitted, and one of the company be 
guilty of larceny, the reſt ſhall not be 
included in his guilt ibid. 
3 Nor ſhall a perſon who is barely pre- 
ſent when a felony is committed, avith- 
out taking any part or ſhewing aſſent 
therein, be conſidered as either princi- 
pal or acceſſaty ä . 10 
34 But they may be puniſhed for the miſ- 
demeanor 443 
5 Wherever a man procures a felony to 
be committed, and 1s abſent at the 
time, and no other perſon but himſelf 
can be adjudged à principal in it, he 
ſhall be eſteemed as much a principal 
as if he were preſent ſ. 11 
36 No one can be puniſhed as 4 felon 
but either as principal or as accellary; 
and where the procurer of a felony can 
not be puniſhed as an acceſſary, becauſe 
there is no other to whom he can be an 
acceſſary, he muſt be puniſhed as # 
principal, or not at all ibid. 
37 If a man perſuade another to drink 
poiſon, and he drink it in his abſence, 
or if he deliver it to a third perſon 
who adminiſters it innocently in his ab- 
ſence; or if he incite a madman to kill 
another, and he does it in his abſence, 
yet the perſuader, deliverer, or inciter, 
1s a principal as much as if he had 
been preſent when it was done ibid. 
33 And fo alſo are thoſe who were pre- 
Jext when the poiſon was infuſed, con- 
ſenting to the deſign ibid. 
39 But abettors ab/ent at the infuſion are 
acceſſaries only ibid 
4% And if the perſon adminiſtring, know 
it to be poiſon, he is a principal, and the 
_ who knowingly gave itto him to 
adminiſtered, is an acceſſary ibid. 
41 By 3 Hen, 7. c. 2. all who are con- 
cerned in the felony of forcibly taking 
wg a woman, ſhall be deemed princi- 


42 Where a ſtatute ordains, that thoſe 
guilty of tbe offence ſhall be traitors or 
felons, it makes, by neceſſary implication, 
all the procurers and abettors of it, 
principals or acceſſaries before, upon 
the ſame circumſtances which will make 
them ſuch at common law Page 444 

43 Therefore thoſe who procure the clip» 

ping of the coin, ſo as to make them 

principals at common law, ſhall alſo 

be adjudged principal under the 1 1 

ibid. 

44 So alſo thoſe who abet petit treaſon, 

rape, buggery, or any felony by /fa- 

tute, ſhall be adjadged principals if 
preſent, and acceſſaries if ab/ent in ſame 
manner as in felonies at common law, 
unleſs the ſtatute otherwiſe expreſsly 
provide ibid. 
45 Where a ſtatute makes any offzace 
treaſon or felony, it involves the re- 
ceiver of the offender in the ſame guilt 
with himſelf, in the ſame manner as in 
treaſon and felony at common law, 
unleſs there is ſome expreſs proviſion to 

the contrary 14 

45 The knowing receiver of an offender 

may properly be ſaid to be a partaker 

in his guilt | ibid. 

47 And the crime is determined by the 

rules of law in other caſes of like na- 

ture : 

48 A ſtatute by expreſſing 5 

fore, does not neceſſarily exclude acceſ- 

ſaries after | ibid. 

49 It is an uncontroverted rule of law, 

that THE OFFENCE OF the acceſſiry 

can never riſe higher than that of the 

principal 445 f. 1 

50 Therefore if a wife or ſervant cauſe 
a ſtranger to murder the huſband or 
maſter, and are abſent, they are not 
acceſſaries to the petit treaſon, but to 
the murder only ; becauſe the offence 
of the principal is but murder ibid. 

51 But if preſent, they will be guilty of 
the treaſon, and the ſtranger * 

ibid. 

52 AN ACCESSARY BEFORE THE FACT, 
is he who commands, or perhaps aſſents 
to, if ſuch aſſent abet, the ſelonious de- 
lign of another, but is ſo far abſent 
when he aQually commits it, that the 


ibid, 1. 1 2 


perpetrator could not hope for any aſ- 
ſiſtance 


— 
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ſiſtance from him in commiting the 
intended felony, or in any other which 
ſhall happen in conſequence of it 
Page 445 ſ. 16 
3 But if ſuch abettor expreſ.ly re tract and 
countermand his counſel or aſſent, be- 
fore the felony is actually committed, 
he ſhall not be confidered an acceſſary 
to it ibid. 
54 And in the inditment he need not be 
_ eſpecially charged, but only quod felo- 
nice, Wc. abettavit, incitavit et procu- 
© ravit, Ge. | . 7. 
And the ſame general allegation is 
ſufficient in ſetting forth the aid given 
to a felon by thoſe who are principal: 
by being preſent at a felony, and alſo 
as to acceſſaries after 446 
56 If a man adviſe a woman to deſtroy a 
child exfiext, and after its birth ſhe 
does it in purſuance of ſuch advice, he 
is an acceſſary 446 f. 18 
57 If one command another to beat a 
man, and he beat him accordingly in 
ſuch a manner that he dies me the 
commander is acceſſary before to the 
death ä ibid. 
8 If one command another to rob or 
burn the houſe of a man, and in /o doing 
he kill him, or burn the houſe of an- 
other, the comm2nder is as much an 
acceſſary to the ſubſequent felony, as 
to that which he directly agg mg 
8 ibid. 
59 So if I command a man to rob ano- 
ther, and he kill him in the attempt 
without robbing him, I am an _— 
ibid. 
60 But if I direct A. to poiſon B. but B. 
gives part of the poiſon to C. I am not 
an acceſſary to the death of C. ibid. 
61 And guere, if upon any unlawful ac 
commanded by another, and executed 
purſuant to ſuch command, and a fe- 
lony enſues, whether the commander 
is not acceſſary thereto ſ. 1 
62 If the felony committed be ſubſtan- 
tially the ſame with the felony com- 
manded, variance only in circumſtance 
as of time, place, &c. the commander 
is certainly acceſſary ſ. 20 
63 But if the command be to commit one 


kind of ſelony, and the perſon com- 


| 


manded commit a felony of quite 3 
different nature, the commander js nor 
an acceſſary, becauſe the act done fub. 
ſtantially varies from that commanded 

; Poge 447 f. 21 

64 Yet if the perſon meaning to execyc 
the felony commanded, and under 3 
miſtake commit a different felony, in 
this caſe the commander is acceſlary 
65 Whoever conceals a felony * 
is guilty of miſpriſion, but is not ax 
acceſſary . 23 
66 No one can be puniſhed as acceſary 
to homicide per infortunium or je din. 


dendo, becauſe they are not felonies 


2 
67 Therefore, on an indictment for — 
der, if the principal be found guilty 
only per infortunium, &c. the acceſſaries 
muſt be diſcharged of courſe ibid, 
68 So alſo acceſſaries before, where the 
principal is found guilty of manſlaugh. 
ter 448 
69 Before 11 & 12 Will. 3. c. 7. accel- 
ſaries to piracy were not within 28 
Hen. 8. 1.25 
70 Any aſſiſtance given to a known fe- 
lon, ſo as to intercept the ends of jul. 
tice, will make the offender an acceſſary 
after the fact 448 f. 25 
71 Inſtances given of this effect ibid. 
72 Whether reſcuing, ſuffering the eſcape, 
or preventing the apprehenſion of a fe» 
log, will make an acceſſary after 
448 f. 27. p. 188 
73 Whether the bare receiving of a fe- 
lon is ſufficicnt for this purpoſe 449 
74 It is ſaid, relieving by money or vic- 
tuals, without receiving, will conſtitute 
an acceſſary after, eſpecially if it pre · 
vents his being taken ibid, f. 18, 
75 Receiving a felon under bail will 
not make an accefſary ; for the trial it 
not hindered by it {, 29 
76 Soliciting the releaſe of a felon, teact- 
ing him to read, labouring the king" 
witneſſes, ſuffering his eſcape without 
arreſting him, or barely concealing l 
felony, are not acts which will wake 
an acceſſary after — 
77 Nor at common law receiving i 
ſtolen goods, nor retaking ſtalen * 
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not to proſecute, nor taking any other quent event will avail the acceſſary 
reward, unleſs the offender received the) | \ Page 453 f. 42 
thief Page 4501. 3095 By 1 Ann. c. 9. where any principal 
g But by 3 & 4 Will, and Mary, c. 9. ſhall be convicted, or ſtand mute, or 
9 Ann. c. 31. receivers of ſtolen challenge above 20, the acceſſary be · 
ſhall be deemed acceſſaries after] fore and after may be proceeded againſt, 
| ibid.| though the principal be afterwards ad- 
79 By 1 Ann. c. 9+ ſuch offenders may| mitted to clergy, pardoned, or others 
be proſecuted for 4 miſdemeanor before] wiſe delivered before attainder 
the principal is convicted ibid. EO ; ibid. ſ. 43 
% Whether the receipt of a felon par 96 Receivers of ſtolen goods may be pro- 
goned, but liable to an appeal, will] ſecuted for a miſdemeanor though the 
make an acceſſary ſ. 31. principal be not convicted 454 
$1 The receiver muſt have notice, either| 97 But this ſhall exempt the offender from 
expreſs or implied, of the felony ſ. 32] puniſhment as acceſſary, if the prin- 
$: How far this notice ſhall be implied] cipal ſhall be afterwards convicted 


451 1, 33 ibid, 

$; A wife cannot be an acceſſary by any[98 By 5 Ann. c. 31. if any ſuch prin» 

receipt of her huſband ſ. 34] cipal cannot be taken, ſuch receiver may 

$4 If a wife procure her huſband to com-ſ. be proſecuted ibid. 
mit felony, it makes her an. acceſſaryſ 99 It is in the election of the proſecutor 4 

before '  q#bid.\| to indict for the miſdemeanor immedi- 


8; No other relation but man and wife] ately, or wait for the trial, &c. of the 
will exempt the receiver from being an} principal, and then proceed for the 
acceſſary | ibid. felony ibid. 

$5 The reception of one who becomes a] 100 But on a trial for the miſdemeanor, 1 
felon ex poft facto, will not make an ac reaſonable evidence muſt be given that 
ceſſary although the cauſe of the felony] the principal could not be taken ibid. 
be committed before 451, 3510 By 22 Geo. 3. c. 58. where the prin- 

87 If the principal be acquitted, ,the c-] cipal has not been convicted of grand 
ceſſary ſhall not be arraigned 452 f. 36] larceny, or ſome greater offence, re- 

88 The exigent ſhall not be awarded] ceivers of any goods except lead, iron, 
againſt the acceſſary, until the princi-] copper, braſs, bell-metal, and ſolder, 
pal be attainted ſ. 38] may be proſecuted for a miſdemeanor, 

89 The attainder of the principal at the] although the principal be not convict- 
king's ſuit well not help the trial of an] ed, and whether be be amenable to juſ- 1 
acceſſary in an appeal ſ. 39] ice or nat 454, 455 | 

90 The attainder of the principal in one] 102 Quere if by the common law the | 
felony will not affect an acceſſary- to] acceſlary may not be arraigned, though 
another ibid. he cannot be tried before the principal 

91 But an erroneous attainder of the prin- be convicted, unleſs he deſires it him- 
cipal, while unreverſ:d, will let in| ſelf 455 f. 45 
the trial of the acceſſary to the ſame 1o3 Whether a perſon charged as ag- 
felony ſ. 40 ceſſary to more than one principal may 

92 But the reverſal of the attainder off be tried before all of them have ap- 
the principal ip/a facto reverſes the at-] peared | . 4 
tainder of the acceſſary ibid. 104 If there be ſeveral principals, and a 

93 Where the atiainder of the principal] perſon be charged as acceſſary to one 
is prevented by his death, &c. &c, &c.| of them only, he may be tried though 
the acceſſary (ha!l not be arraigned the other principals do not appear 456 

453 f. 411105 If the principal and acceſſary appear, 

94 But after the principal is attainted, and plead, they may be both tried by 

neither his death nor any other ſubſe-| the ſame inquelt 


ſ, 
| 105 15 


f 
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106 The guilt of the principal muſt be 
firſt eſtabliſhed Page 456 f. 47 
107 If the principal plead in bar, the 
acceſſary need not anſwer till it is de- 
termined ibid. 
108 The acceſſary may enter into the 
full defence of his principal where they 
are tried together ibid. (N) a 
109 If the aeteſſary be tried alone, and ii 
mall wanifeſtly appear that the prin- 
eipal was not guilty, he ſhall be diſ- 
| _ ibid. 
110 Whether the Bare producbion of the 
record of the conviction of the princi- 
pal is ſufficient proof to put the acceſ- 
fary upon bis defence ibid. 
111 In what manner the acceſſary ſhall be 
tried where the offence ariſes in a dif- 
ferent county from that of the princi- 
pal 456. 457 
112 By 2 & 3 Edw. 6. c. 24. an appeal 


for murder may be brought againit| 


both principal. and acceſſaries in the 
courity where the party ſhall die o 57 


„49 

113 An indiAment for murder or felozy 
may be brought againſt acceſiaries in 
the county where they commit the of- 

_ fence 457, 458 
234 And as a ground for proceeding, the 
court ſhall write to the county where 
the principal was tried, for a certificate 
of the fate of ſuch principal 


| ſhall be ſtricken or poiſoned 
abroad, and die in Belau ey 
verſo, principals and acceſſaries may be 
tried in the county where either the 
ſtroke, poiſoning, or death ſhall hz 
pen Pag: 
121 A ſtatute excluding principals from 
clergy doth not thereby exclude the xc. 
ceflaries before or after 480 f. 26 
122 Nor doth a ftatute excluding acceſ. 
ſaries thereby exclude principals ibid 
& 
123 Where a ſtatute excludes thoſe — 
ſhall be found guilty, &c. acceſſaries are 
not included ibid, 
124 For the cafes in which acceſſaries both 
before and after are excluded from the 
benefit of clergy, wide the Index to the 
Firſt Book, ** felonies without clergy,” 
ar d 488 to c0; 
125 By 3 Hen, 7, e. 1. a principal or ac- 
ceſſary acquitted of murder on indid. 
ment, may be detained till the year and 
day be paſſed | 151 


 ACCOMPLICES. 


How juſtices of gaol-delivery may re- 
ceive an appeal againſt accomplice out 
of priſon TY 32 f. 5 
In analogy to the law of approvement, 
an accomplice may entitle himſelf to a 


2 


175 On the trial of an acceſſary on this 
ſtatute, the indictment muſt expreſsly 
xecite that the principal did the felony 

in the other county „5 ain 

116 The court of king's bench and the 

court of the lord high ſteward are 

- within the proviſion of the ftatute of 

- Edw. 6. although not named therein : 

The reaſon of it 458, 459 

11% In what frm the juſtices ſhall write 

for the certificate of the privcipal's at 

- tainder _ .. 53 

118 In what mapner, and under whai 
circumſtances, it is adviſable for the 

- king's bench to ſend for the record it. 
elf. relating to the principal by /pecial 

11 2 The probable conſequences of remov- 
ing it by certiorari ö ibid. 


45. 


120 By 2 Geo. 2. c. 21. where a perſon | 


recommendation to mercy by makiny a 
confeſſion, and being admitted an evl- 
dence for the crown 641 
But an accomplice giving evidence it 
not entitled to a pardon of right ibid, 
Ad accomplice may be admitted as an 
evidence, notwithſtanding he has con- 
ſeſſed himſelf guilty of the ſame crime, | 
if he have not been indi&ed for it 668 
Accomplices indicted are good witneſſes 
for the king until they are convifid 


6 But the unſupported evidence of ac 
complices is not ſufficient to convitt a 
riſoner ibid. 

7 Whether the evidence of an accom- 
plice ſhould be received till ſome u. 
polluted evidence has been given 0 
affect the priſoner ibis. 
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ACCORD axd SATISFACTION, 
An appeal of mayhem may be barred 


either by arbitrament, or an accord 
with ſatisfaction executed Page 237 1.24 


ACCUSATION. 


1 When a perſon is brought beforea juſtice 
of peace upon an accuſation of treaſon 
or felony, he muſt be either bailed or 
committed, unleſs no crime appear, or 
the ſuſpicion be groundleſs 140 

2 An inditment is an accuſation at the 
ſuit of the king 299 

3 The number of accu/ery neceſſary to 
high treaſon 363 to 367 


ACTION, 


An appeal is a perſonal action, and 
dies with the perſon 244.247 


ACTION POPULAR.—Vide In- 
formation. 


ACQUITTAL.——#ide Autrefois Acquit. 


1 How far an acquittal on a gui tam ac- 
tion or information may be pleaded in 
bar to another ſuit 392, 393 

2 What is ſuch an acquittal as will en. 
ule the appellee to his damages 287 to 

| 28 

3 By 3 Hen, 7. c. 1. if either laced 
or acceſſary be acquitted on any indiQ- 

ment of murder, the court may remit 

kim to priſon, or bail him at their dif- 
cretzon, till the year and day is pafſed 
151 


ADDITIONS. 


i By the common law no addition in an 
appeal was neceſſary except the chriſ- 
= and ſurname, unleſs the party was 
ery or of higher degree 270 {.104 

2 avg Caſe the title was to be added 


|; But of the d 


of nobility the title 
ought to ſupply the place of the ſur 
name Page 270 f. 104 

4 But by I Edw, 6. © 7. if any plaintiff, 
pending any action, ſhall be made 
noble, or a biſhop, knight, juſtice, or 
ſerjeant, the ſuit ſhall not abate for wane 
of the proper addition ibid. 

5 The dignity of a baronet is not within 
this ſtatute ibid, 
6 By 1 Hen. 5. e. 5. in every original 
writ of actions perſonal appeals and in- 
dictments, in which the exigent ſhall be 
awarded, additions ſhall be made to the 
names of the defendants, of their eftate, 
or degree, or myſtery, and of their 
terms, places, and counties, or other- 
wiſe all outlawry thereoa ſhall be void, 
and the proceſs abated 270, 271 

7 Where there are ſeveral defendants it is 
ſafeſt to apply the additions to each of 
their names ſ. 106 

3 Wnere a father has the ſame name and 
addition with a defendant ſon, the word 
puiſur muſt be added to the other ad- 
ditions ibid. 
But where a father is defendant there 
is no need of the ſur-addition _ 
id. 


10 Nor is putſne a neceſſary addition'to & 
ſon in cu/ffodia mareſchalli, unleſs the 
father be ſo likewiſe ibid. 

11 In the addition or THE ESTATE OR 
DEGREE, that which the defendant 
hath at the time of the writ muſt be 
ſhewn ſ. 107 

12 But in the addition of place © late of 
ſuch a place,” is ſufficient ibid. 

13 If the antecedent to which the addi- 
tion of degree, &c, refers is not the de- 
fendant, it is inſufficient ſ. 108 

14 An Iriſh biſhop may be deſeribed by 
his Iriſh biſhoprick 109 

15 But a deſcription of temporal dignity 
in Ireland, or any other nation beſides 
our own, is inſufficient, becauſe no ſuch 
dignity can be higher here than the 
title eſquire 272 

16 The degree of ſerjeant at law is a good 
addition 3 

1 But quays if « degree in either uni. 
verſity be ſo Bid 


— ibid. 


13 A doctor in divinity mav heawuthg 
7 
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addition of clerk Page 272 f. 110 
19 The general rule is, that the moſt 
worthy addition ſhall be uſed 161d. 


20 Yeoman and Jabourer are good addi- | 


tions for @ man | ſ. 111 
21 So widow, ſingle woman, wife, ſpin(- 
ter, are good additions for women 1614. 
22 But burgeſs, citizen, ſervant, are too 
general, and not good additions either 
to a man or woman ſ. 112 
23 How the Mry5sTExy of the defendant 
{ball be added to his name ſ. 113 
24 Myſtery includes all lawful arts, trade: 
or occupations; and a defendant, under 

_ . the degree of gentleman, haviog divers, 
may be named by any of them ſ. 113 
25 Good additions of this kind enumer- 
FFW 272, 273 
26 Maintainer, extortioner, vagabond, 
and ſuch like, are inſufficient 273 f. 115 
27 The additions of farmer, inſtead of 
- huſbandman, or chamberlain, butler, 
groom, &c. ſeem inſufficient ſ. 115, 116 
28 But hoſtler is a good addition for one 
who keeps an inn, &c. though he may 
de ſued, &c. by the addition of la- 
| bourer | _ ſ. 117 
29 How the PLace ſhall be added to 
the name ſ. 118 
30 If a defendant be named of A. late of 
B. it is ſufficient to prove either addi- 
tion | {. 119 
31 It is ſufficient to name a defendant o 
a city, which is a county of itſelf, with- 
out more | ſ. 120 
32 But not by words which import reſi- 
dence in the town only 274 
And if the town be not a county of 

- itſelf, the addition muſt ſhew in what 
-- County it 1 . ibid. 
34 So if a man be named of a pariſh 
which contains more towns, the town 
muſt be ſhewn | ibid. 
35 But it ſhall be intended to contair 
only one town, unleſs the contrary be 
- ſhewn ibid. 
36 If there be two towns in a county of 
the ſame principal name, but differently 
diſtinguiſhed, and the addition be only 
ere principal, the defendant may 
plead there ai wo towns of thai 
dame | ſ. 121 
37 IF a defendant live in a hamlet of: 


different name to the town, 
ſhould be named 
38 If a defendant live 
by a ſpecial name, 
hamlet, 
place I2 
39, The habitation of the wiſe is impli? 
in the addition of the huſband 275 
40 How a DEFECTIVE ADDITION way 
BE CURED ſ. 125 
41 If the defendant appear and plead, he 
cannot afterwards take advantage of 
the deſect of the addition . 125 
42 And guere, if the bare appearance 
does not cure this defect ibid, 
43 lt ſeems from the caſe of Reve v. 
Trundal, that it will not ibid. 
44 The ſtatute 1 Hen. 5, c. 5, concern. 
ing additions extends as well to in- 
dictments as appeals 328 f. 70 
45 It is a fatal fault to apply ſuch addi. 
tion to the name which comes under 
the alias didtus only, and not to the firſt 
name ibid, 
46 But it is not material, whether any 
name be put to the alias dif4us or not 
| ibid, 
47 But to omit the addition to the fit 
name of one defendant, makes the in- 
dictment vicious as to all 329 
48 The king cannot give any addition of 
juriſdiction to an ancient court 2 f. 4. 


the hamlet 
Page 122 
in a place known 
out of any town or 
he may be well named of that 


ADMIRAL.— Indi&iment, Piracy. 
 ADTUNC zr IBIDEM. 


1 In appeal of death it muſt be alleged 
that he ſtruck the deceaſed adtunc & 
ibidem 263 

2 How far theſe words are neceſſary in 
charging an abettor 264 

3. The words adtunc et ibidem, in the 
ſubſequent clauſes of an indiQment, 
are of the ſame effect as if the year and 
day, mentioned in the former part of 


it, had been expreſsly repealed 335 


ADJOURNMENT. 


: ine 
i Holding a _ of oyer and ow — 


© „ As. og. Ari env 


SI 


A TABLE os PRI 


wichout adjournment is a determin?- 
tion of the commillion, if its continu- 
ance be indefinite Page 221.7 

4 As where pro bac vice; but where 
vatediu nobis placuerit it does not ne- 
ceffarily require any adjournment 1674. 
73 Ke 24 f. 14 

An adjournment without the authority 
of the majority of the commiſſioners is 
void 22 (.7 
In what form ſuch adjournment ſhall 
be made 241, 15 

5 In what caſes clergy may be demanded 
aſter an adjournment ' 504 1.111 
6 An indictment taken at an adjourned 
ſefions muſt ſhew when the original 
ſeflions begun 362 (N) 22 


ADVICE.—MFcefary No 53 to 64. 
AFF EERMENT. — 4merciament: 


The manner in which an amercement 
ſhall be aftered 94 f. 19 


AFFRAY.—Courts, Arreft No. 30, 81. 


1 How far the court leet may amerce ar 
affrayer | 
2 Of the conſtable's power over affray+ 
130 ſ. 8. 

4 la what caſes a conſtable may break 
doors to ſuppreſs an affray 139 f. 8. 

4 The ſteward of a court leet may bind 
any perſon in recognizance of the peace 
who ſhall make an affray in his pre- 
ſence 5 1. 15 


AI D.—Clrgy. 
1 The aid given to a felon may be ſet 
forth generally | 44 
2 How tar aiders to fboplifting are ex- 
cluded from clergy 501 


þ 


ALIAS CAPIAS,—73de Copiar, 
Proceſs. * 


ALIAS DICTUS. 


th g fatal in an indigment to apply 


93 1. 16 


NCtPAL MaTTERS. 


the addition to the name which comes 
under the alids didtus only, and not 
to the firſt name Page 328 
2 But it is not material whether any ad- 
dition be put to the name which comes 
under the al/as difus or not ibid, 
3 How far a capias is neceſſary in out- 
lawry where the defendant is named of 
another county under the alias dictus 
43 
4 In what caſe the name which comes — 
der the alias dichus is not — >" 


AMENDMENT. 


1 The 8 Hen: 6. c. 12. is the principal 
ſtatute of amendment 277 . 129 
2 Appeals are excepted out of this ſta- 
8 ibid. 
3 No criminal proſecution whatſoever is 
within this or any other of the fla- 
tute; of amendment ibid. & 347 
4 Therefore no defects in appeals are 
amendable except by the common 9 
ibid. 
5 No writ or bill of appeal is amendable 
for falſe Latin, omiſſion of a word or 


the proper legal fotm where the king 
is a party 278 
6 But guære if ſach deſects ariſe from the 
negligence of the curſiter or other of. 
ficer ibid. 
A miſpriſion of the count, either in ap- 
peal or other action before it is entered 
on the record | ibid. 
3 A miſtake in laying the fact in an 
improper viſne has been amended ibid. 
g And after the count is entered, à vari- 
ance in it from the writ, if a mere miſ- 
priſion, may be amended by it #bid, 
10 In what caſes criminal proceedings 
may be amended by common law 347 


AMERCEMENT,. 


1 The gaoler or townſhip ſhall be amerced 
for ſuffering a dead body in priſon to be 
interred, or to putrify before the coro- 

X x ner 


letter, or other defect or variance from 


3 
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ner has ſat upon it Page 78 
2 In what caſes the ſheriff in his corn 
ought to award an amercement 93 


ſ. 17 
3 In what manner ſuch amercement is to 
be awarded and affeered 93. 94 


4 How ſuch amercements are to be re 
covered 94 ſ. 20 to 97. ſ. 33 
5 How jurors ſhall be amerced for non 
appearance 220 
6 If a judge amerces a clergyman accord. 
ing to his ſpiritual benefice, or if the 
© tenants of a manor aſſeſs an amerce- 
ment without any affcerment, they are 
puniſhable by attachment 225, 226 
7 An infant can in no caſe be amerced 


293 
8 In what caſes perſons ſhall be amerced 
for a falſe appeal 292, 293 
9 If death happen in conſequence of a 
bridge being out of repair, the town- 
ſhip ſhall be amerced 7 
10 In what caſes coroners ſhall be amerced 


for extortion 80] 


11 How a party may avail himſelf of a 
pardon who is in cuſtody upon an 
eſtreated amercement 562 


AMICUS CURIEX. 


1 An Amicus curiz may inform the court 
of any defect apparent on the face of 
the record 470 

2 Amicus curiæ permitted to inter poſe on 
an indictment of death 505 

Vide Arreſt of Judgment No. 3. 


ANATOMISING ,-Execution. 
By 25 Geo. 2. C. 37. the body of a 


malefactor executed for murder ſhall 


be de'ivered to Surgeons-Hall to be 
anatomiſed 


ANGLIC E.— Idi nent. 


What faults in an indictment are holpen' 


918 If he appear upon a void, or a voidable 


666| 


APPEAL. —Indi@ment, Corus, 


t Appeals are either by an innocent per. 
ſon, or by an approver Pager 
2 An appeal by an innocent perſon is © 
party's private action, for the crown in 
reſpect of the publick offence % 
3 An appeal may be brought either by 
writ or by bill ibid 
4 The writ is original out of chancey, 
_ returnable in the king's beuch on. 
5 | 
5 The bill muſt contain greater DE =. 
than the wiit, and is in lieu of both 
writ and declzration . 3 
6 An appeal may be ſued by bill in the 
king's bench againſt any one in cofogic 
mareſchalli * 
7 If the appellee be arraigned and tre 
the ſame term, the bill need not be {ed 


thid, 


writ, he may be committed and pro. 
ceeded againſt by bill ibid, 

9 A bill of appeal may be commence? de. 
fore juſtices in eyre 


233. 
ro Or before juſſices ſpecially aſe 
{.6 


11 Juſtices of pgacl-delivery may receive 
a bill of appeal againſt a priſoner in the 
gaol they are commiſſioned to deliver, 
or whom they have bailed, not main- 
prized 1.7 

12 So if part of the accomplices only be 
in the gaol, they may try them on the 
bill, and af:erwards remove it into the 
king's bench to proceed againlt the 
others ibid, 

13 An juſtices of aſſize may receive bil 
in the ſame manner as juſtices of piok 


delivery tid, 
14 But it ſeems juſtices of peace have 11 
ſuch power 9 


15 But an appeal by bill may be con- 
menced before the ſheriff or corone;, 
and removed by certiorari into the 
king's bench 2461 


16 But then the appellee ſhall be # 
raigned de novo, not declared apuil 
in cuficdia mareſchalli, and be 
ſue out a Aire facias tor the appella 
to appear, if he does not appear gn 


by an Anglice 340 to * 


* 


and on default nonſuit him ibia. 1 
| j 
6 


a 
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By 1 Hen. 4. c. 14. appeals of things 
TE out of 4. 2 may be tried be- 
fore the conſtable and marſhal 
Page 234 f. 11 
18 Therefore the wife or heir may appeal 
before them for death in a foreign 
realm by the king's ſubjects . 12 
10 But as they proceed by the civil law, 


their ſentence cannot corrupt the blood 


ibid. 

20 If a man die in England of a wound 
received abroad, he may by force of 

1 Hen, 4. be appealed before the con- 
ſtable and marſhal ſ. 13 
21 And now by 2 Geo. 2. c. 21. it may be 


by a plea of accord and ſatisfaction 
' Page 236 f. 24 
37 A general relzaſe may be pleaded in 
bar to maim ſ. 2 
38 A nonſuit in an appeal of mayhem 
may be pleaded in bar to another ſuit 
for the ſame offence .-2g6 
39 But it cannot be pleaded in bar to an 
action for the battery which accom- 
panied the maim ſ. 26 
40 And the defendant muſt have appeared, 
or the nonſuit will be no bar to the 
maim itſelf ibid. 
41 An appeal of main may be tried by 
the view ſ. 27 


tried by the common law 235442 And if doubtful they may impannel 


22 But by ſaid 1 Hen. 4. no appeals 
ſhall be purſued in parliament 235 f. 14 
23 Appeals are either capital or not ca- 
pital ibid. 
24 But appeals de pace, de plagis, de im- 
friſonamento, and mayhem are now be- 
come obſolete ſ. 15 
25 An appeal of mayhem cannot be main- 
tained unleſs the injury is done with an 
evil intention, but the offender is liable 
in damages ibid. 
26 The word mayhemiavit eſſential in 
every appeal of mayhem 236 
27 And the offence mult be laid to be 
done felonic? 236 1. 18 
28 The party hurt may proceed againſt 
abettors either as principals or as ac- 


ceſſaries ſ. 19 
29 But mayhem and battery cannot be 
joined in the ſame writ ſ, 2c 


39 Nor can an appeal of mayhem be 
pleaded in bar to treſpaſs for the bat- 
tery ſ, 22 

31 But a recovery in treſpaſs may be 
pleaded in bar to the appeal, unleſs the 
maim has been occaſioned by reaſon of 
the wound ſubſequent to the aQion 

ibid. 

32 Son aſſault demeſue a good bar to ap- 
peal of mayhem l. 2 


33 A maim laid in one place may be 
juſtißed in another n "id. 
1 Deſence of poſiſions is no juſtification 
in maim ibid. 


35 And the fon aſſault and juſtification 


muſt be ſpecially pleaded. ibid.\ 


36 An appeal of mayhem may be barred 


able phyſicians to inform them ibid. 
43 But the court cannot proceed pn 


ibid, 

44 And even then they may try it by 
jury, and order the jurors to take the 
view ibid. 
45 Therefore the plaintiff muſt perſonally 
appear; and if decided on view, it is 
remptory 229 

46 The "Jefendant may wage battle 12 
appeal of maim ſ. 28 
47 Capital Ar Y HALS are either or 
TRxBASON OA FELON Y 239 
48 Appeals of treaſon are taken away 
from the common law courts of the 
realm ; they may be brought before the 


conſtable and marſhall ſ. 29 
49 ArPEALs of FeLony are either of 
death, larceny, rape, or arſon 240 


go Who MAY BRING APPEAL, f. 30 
51 Infancy, age, or imbecillity, is no ob- 
jection | ibid. 


infant, for nonage ſhall not 'demur 


53 But he muſt proſecute by guardian 
and is bound by his /aches ibi 1 


54 But the guardian ſhall not perſevere 
in an appeal agaiaſt the inclination of 
his ward | ibid. 

55 By Magna Charta a woman cannot 
appeal any one for death, except that 
of ber huſband,—But ſhe may proſecuie 
any other appeal ſ. 34 

56 An ideot, a perſon deaf and dumb, 


Xx2 


cannot 


view except the defendant pray it 


52 Therefore, in appeal, the parol of an 


| one attainted of felony, an outlaw, 


7 
* 
* _ 

* 


A Tate or PRINCIPAL MATTERS, 


cannot bring any appeal Page 240, 241 


57 Or an Ar RAL of DEATH 241] 


. 3 
58 It myſt be ſued within a year = 
day f.om the day on which he death 
happen, and not from the tim 752 
onnd was given ibid. 
59 Againſt the receiver of an appellee, 


the time ſhall ,be computed from the 75 


receipt ibid. 
Go And in both caſes the day ſhall be 
taken from the beginning of it, and 
not from the preciſe minute or hour 
on which the death or receipt hap- 
pened 85 ſ. 34 
61 An appeal is a local action, and can- 
not be brought in a foreign county 242 

| 35 

62 By 2 & 3 Edw. 6. c. 24. it may be 
tried by a jury of the county where the 
death (hall happen, although he wound 
may have been given in a foreign coun- 
on ibid. 
63 In an ArrRAL BY a Wrex, ſhe muſt 
exculpate herſelf from the death, anc 
prove the fact of marriage 7bid. ſ. 36 
64 Therefore ne ungues accouple, Ic. is 
a good plea, and may be tried by cer- 
tificate ibid. 
G5 The appeal may alledge inter brachia 


Jua interfefi et non aliler, and then 2 


voidable ſentence of divorce is a good 
plea in bat, Sed quere 242, 243 
65 A wife may appeal notwithſtanding 
ſhe has forfeited her dower by her huſ- 
| band's attainder for treaſon 243 f. 37 
67 So alſo ſhe may appeal his death, al- 
though ſhe had eloped from him ibid. 
68 If the widow marries pending her ap- 
peal, the appeal is gone ſ. 35 
69 If ſhe marry after judgment, foe cannot 
pray execution ibia. 
70 But in this caſe the appellee muſt ob- 
tain the king's pardon | ibid. 
71 For although he cannot be indifted, 
being already: attainted, yet the court 
ex officio, or at the king's demand, may 
award execution | ibia, 
2 An APpPeaLl BY THE Hein Cannot 
be brought if the deceaſed had a Wire 
living, and innocent of the fact at the 
time of the death. | 


the heir may bring an appeal again} 
her, excepting that the petit treaſon he 
pardoned, which pardons the murder 
alſo Pa e 243, 244 
74 It muſt alſo be brought * the legal 
heir general; but if he alſo partake in 
the guilt, the next heir may bring it 
againſt him f. 40 
Therefore a father cannot appeal for 
the death of his ſon, for he cannot be 
his heir \ ibid 
76 So none, except the wife, can appeal 
for the death of one attainted of 
lony | ili. 
77 A Special heir, as by borough eng. 
liſh, &c. cannot appeal for the death of 
his anceſtor; for it muſt be by the ge. 
neral heir ibid. 
78 Where the eldeſt of two ſons is at- 
tainted of treaſon or felony, neither of 
them can appeal for the death of their 
father ibid. 
79 If there be an eldeſt fon by one ver. 
ter, and a middle and a younger ſon by 
another venter, and the middle fon be 
killed, the younger ſon, and not ibe 
eldeſt by the former venter, can alore 
appeal his death ibid, 
80 Therefore a plea to an appeal by a 
brother; viz. that there is an vir 
brother, is not good, except it ſheus 
him to be an elder brother of the whe! 
blood | ibid, ſ. 40 
81 An appeal by an heir who dies pete 
ding the ſuit, cannot be continued by 
the next heir . 41 
82 But if the firſt heir die willin tht 
year and day, it is ſaid the appel 
may be commenced by the next beit; 
bur the latter opinion is _ 
ibid, 

83 And guere, whether a preſumptive ber 
may not bring an appeal, it the right 
to do it has never before veffed 245 
84 By Magna Charta none but the gence 
ral heir male ſhall bring an appeal 
except a wife in the cale of her hal- 
band | . 48 
35 And if an appeal be brought by 20 
other, the judges are bound, ex H 
to abate the writ 10 
86 By che common law an heir feat 
might have appeal: d for the deat) x. 


* 


| ſ. 39 
73 But if the wiſe partake of the guilt, 


wg - | | 


* 
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her anceſtor, as well as an heir male 103 But if by menace goods are brought 
Page 245 from one county to another, perhaps 


: 87 And now the heir male, * the appeal may be * in ** , 
male, may bring an appea 3 Page 2471. 47 

0 . Vent c 754 104 An appeal of larceny "ag So Lichte = 

4 $3 In an appeal by an heir, it muſt ap- | | the ſtatute of Gloceſter reſpecting being 

pear by the writ, in what manner he is | brought within a year and a day; but, 

a io 246 f. 43 on freſb ſuit, may brought at any time 

, 8g Of an APPEAL OF LARCENY 246 | 248 

p o The appellant, in larceny, need not|105 Or ResTiruTION or Goops 248 
prove an abſolute property in the goods | \. 49 | 
lolen; if he has a /pecial property in| 106 Stolen goods not ſeized by the crown A 
them it is ſufficient 246 f. 444 or lord of a franchiſe, may be re- 


| Therefore the appeal may be either taken, upon freſb ſuit, at any time, by 
general or ſpecial, at the option of the the owner, without proſecuting his ap- 
appellant | ibid. | peal; but not after ſuch ſeizure ibid. 
92 But the bare charge of goods, without | 107 Anciently freſb fait implied, that hue 
the p/e/ion of them, is not ſuch a pro-| and cry ſhould be made ; but now, if 
perty on which his appeal can be the party is reaſonably diligent to ap- 


> * . 


maintained | ibid. | prehend the offender, it is ſufficient 1 
How far a willein may appeal againſt 249 
gh lord ibid. 108 The jury who try the offence, are 


94 The maſter and ſervant may ſeparate- Judges of the freſp ſuit, and upon their 
ly appeal for the larceny of goods] verdi& the court may award reſtitution 
from the ſervant, they being the pro- ſ. 52 
perty of the maſter; but both cannot|199 And where the appellee is condema- 
zppeal for the ſame offence ſ. 45 | ed by confeſſion, &c. without trial, the 

95 The ſurvivor of joint property may] court may, by inqueſt of office, inquire 
bring an appeal of larceny 247 Of the freſh ſuit, and ſo award or wich- 

96 So alſo this appeal may be brought] hold reſtitution ibid. 
againſt the thief who ſteals my goods, | 110 But this inqueſt is rather for the ſatiſ- 
from the perſon who ſtole them from] faction of the court, than by neceſſity ; 
me ibid. for the judges may award a writ of re- 


97 Bur not if the firſt taker is a mere treſ-| ſtitution in their diſcretion ibid. 
paſſer, claimiog title to the goods he 111 Anciently every appellant muſt have 
takes | ibid, | aitainted the appellee before he was 

98 Neither can an executor appeal for intitled to reſtitution ſ. 53 


larceny committed on his teſtator 15 112 But now if one appellant attaint, an 
99 An appeal of larceny may be brought] inqueſt ſhall enquire of the He ſuit 
as well againſt an infant, as an adult; made by other appellants, and reſtitu- 
and alſo againſt a feme covert without] tion ſhall be awarded to them accord- 
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5 vaming her huſband ſ. 46] ingly, without their being put to at- : 
; 109 An appeal of larceny muſt be brought] taint the appellee ibid. bye 
, in the county where « felony. is com 113 And the ſame may be done if the ap- 


mitted ſ. 47 pellee die in priſon 250 
101 Robbery in one county and the goods | 114 And perhaps the ſame ſhall be done, if 
taken into another, an appeal may be 4 appellee be outlawed, or have benefit 
brought in either; in the firſt for the of clergy before conviction, or ſtand 
robbery, in the ſecond for larceny ibid | mute, or challenge above 20, or break 
102 Therefore if one take me from the] priſon, &c. . ibid. 
county of A. to B. and there rob me, [115 Oa an appeal againſt two, and one is 
the appeal muſt be in the county of B, | acquitted, yet the appellant ſhall have 
ibid. | reſtitution ibid. 
XX 3 116 If 
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116 If both were acquitted the appellant! 

forfeited his goods to the king for his 

. falſe appeal. But guere, if the goods 

are not ſeized as waived, &c, Page 

250 

117 But the appellants title to reſtitution 

ſhall not be barred by any ſeizure o 

the goods, as waife, eſtrays, the goods 
of felons, &c. . 


54 
118 Nor even by a ſale of them bona fiat 


made in market overt ibid. 
119 Nor ſhall zhe proſecutor of an indid- 
ment be barred of his reſtitution by any 
{uch ſeizure or ſale in market overt, _ 

; ibid, 


120 By 1 Jac, 1. c. 21. the ſale of ſlolen 


goods to any pawn-broker within two 
miles of London ſhall not change the 
property ibid. 
121 By 21 Hen, 8. c. 11. the proſecutors 
of indictments for goods ſtolen, or ob- 
tained by any larceny, are entitled to 
writs of re/titution from the court, in 
the ſame manner as if the felon hai 
been attainted by appeal 257 
122 Bet awarding wwrits of reflitution \ 
now obſolete, and the judges will o:der 
a redelivery of the property in court 
| 4 | N ibid. (N) 1 


123 Or the owner may bring trower, ei- 


ther for the identical goods ſtolen, o- 
for the produce of them if the identity 
be changed ibid. (N) 2 
124 By 31 Eliz. c. 72, ſtolen horſes ſold 
in market overt ſhall be reſtored, upon 
payment of the price fold for, with 
out proſecution (N) 3 
125 In other caſes if it ſhall appear 
that the owner has neglected thoſe en- 
deavours to proſecute the felon, which 
the ends of public juſtice require, the 
court may refuſe to grant reſtitution 
| 251, 252 
226 The appellant ſha!l have only ſuch 
goods reſtored as are mentioned in the 
appeal 252 1. 57 
127 And if the owner has retaken hs 
goods, and not included the whole of 
them in the appeal, it is queſtioned 


whether thoſe left out are not confiſ- 
cated, &c. ibid 
128 Of an AyPrar. or Raye 252 


129 How, and by whom tois appeal 


| 


might have been brought at comman 
law, before the ſtatute of Weſtminſter 1. 


c. 13. reduced the crime to a treſpaſ 
ne 2 252, 25 

130 But the crime is made felony by ſat, 
Weſt. 2. c. 34. which impliedly reſtores 
the appeal; and therefore they muſt 
now conclude contra formam ftatuii 
l. 60 

131 By 6 Rich. 2. c. 6. if the woman, 
after rape, conſent, both parties are dif. 
abled from inheriting, taking dower, 
&c. and the next of blood ſhall have 
title; and the huſband, father, or neut 
of blood, may ſue and convict che cf. 
tenders, of lite and member, &c, 283, 


: 254 
132 To an appeal by a huſband on this 
act, for the rape of his wife, it may be 
pleaded they were not lawfully married, 


&c. | ſ. 62 
133 The conſent of the woman need not 
be averred ſ. 6 


134 If an orphan be raviſhed by her — 
of kin, the next of kin to the raviſher 
ſhall have the appeal . 64 

135 The next heir at the time of the rape 
ſhall have the appeal, and the lands, 
&c. in excluſion to any ex po! fats 
heir ſ, bs 

i36 The next remainder man, or rever- 

ſioner, ſhall have the woman's land, 
provided he be of kin to her, albeit 
another be zearer of kin; but not the 
appeal in excluſion to the zext of kin 
255 {.66 

137 It muſt be ſhewn in what manner the 
perſon ſuing for the land, is next of 
blood to the offender . 67 

138 But cohabitation, or child- bearing, 
are not concluſive evidence of the vo- 
man's conſent, if during the whole 
time ſhe be under the power of the 


raviſher l. 68 
139 And guere whether the appeal muſt 
recite the ſtatute . 


40 The appeal muſt be brought in 
county where the rape is commit 
2561.71 
(41 And within proper time in the dil. 
cretion of the court . 72 
142 An appeal of arſon is now _ 


143 Of ProceebinNGs IN Arte, 


Page 257 

144 la what caſes the parties io an ap- 
al mult appear in perſon, or may ap- 
pear by attorney or guardian ſ. 76 
145 If the count in an appeal vary from 
ine writ in a material point, it ſhall 
abate « \ 258 
146 If ſeveral be preſent abetting a fact, 
bat only one actually does it, the plain- 
tif may declare generally againſt all as 


principals, or ſpecially ſetting out the| 


manner of abetting, &c. ſ. 76 
147 No circumlocution will expreſs the 
' evords of art deſcriptive of the offence ; 
as murderavit for murder; rapuit in 
rape, cepit in larceny, maybemiavit in 
maim, and felonice in all felonies ſ. 77 
143 An appeal of larceny muſt ſhew. to 
whom the goods belonged; and of 
death who was killed; {or cuju/dam ig 
xeti will not do in appeals ſ, 78 
149 In rape, felonic? rapuit is ſufficient, 
without the words carnaliter cognovit, 
or any words to that amount 259 
1:0 And the ſame general manner is ſuf- 
ficient in larceny, ſtating the value of 
the property. But in mayhem the par 
ticular manner of the fact muſt be ſtared 
ibid. 
151 And in an APPEAL OF DEATH, all 
the ſpecial circumftances of the faQ 
muſt be ſet forth, both by common 
law, and the ſtatute of Glouceſter 259 
152 As the part of the body in which 
the wound was given ; and therefore 
that it was circa pecbus, or in the hand, 
leg, or arm, &c. &c. &c. is not ſuffici- 
ent either in an indictment or appeal 
ſ. 80 
153 And where there is a ſofficient cer- 
tainty, the addition of an indefiaite 
deſcription ſhall be r je:ted as ſurplus 
e 
154 The length and breadth of the wound 
ought to be ſtated, that it may appear 
that it was mortal ſ. 81 
I55 But, deſcribing the part, and that he 
gave him mortale vulnus penetrans in et 
per corpus, &c. is ſufficient ibid. 
155 The word percu/it, ſhould be inſert 
ed where che fact will bear it, but guere, 
if it be abſolutely neceſſary ſ, 82 
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CIPAL MATTERS. p 
157 So alſo in poiſoning, the count muſt 
aver that the party received and drank 
the poiſon ; and this defect ſhal! not be 
ſupplied by any implication Page26of.8z 
158 The count ought expreſsly to ſhew 
that the party died of the hurt ſpecially 
ſet forth 261 1, 83 
159 Therefore qua ſuffocatione obiit, inſtead 
of de qua ſuffecatione, &c, is * ; 
ibid. 
160 But it may alledge that he died of 
the /everal poiſons or wounds, they 
having been before particularized, 
without ſtating any wound or poiſon in 
particular ibid. 
161 Or perhaps the ſeveral cauſes of the 
death may be alledged in the alterna- 
tive ibid. 
162 The particular weapon alſo with 
which the fact was committed mult be 
ſer forth 3 but if the evidence vary in 
this reſpect it is not material 84 
i63 f the killing be by poiſon, drowning, 
uffocating, burning, or the like, the 
circumſtances muſt be alledged as 571 5 
cially as poſſible ibid. 
164 And an appeal cannot be ſupported 
by an inverſe evidence, as to the mode 
166 Vi et armis, are not neceſſary in 
appeal 
166 An appeal by ſtat. Glouceſter, mutt 
declare the deed, the year, the day, 
the hour, the time of the king, the 
town, aud the weapon 202 
167 An omiſſion of any of theſe circum- 
ſtances is not aided by the conviction 
ibid. 
168 Tus Hous was not required by 
the common law; and it is ſufficient to 
ſay, ** about ſuch an hour” ſ. 87 
169 If the hour and. day are ſet forth 
againſt the principal, it is fatal to men 
tion the day only, againſt the _—_ 
ibid. 
170 The miſtake of the hour will not be 
material upon the evidence ibid. 
171 Tae Day on which the fat was done 
muſt be (et forth ſ. 88 
172 If the fact were in the night the count 
ſhould alledge it in ade eju/dem diei 
26 
173 It is not ſufficient to ſay * a= 
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ſuth a day, or between ſuch a day and 
another day ;” but the very day muſt be 
ſet forth Page 263 
174 80 it is inſufficient to alledge the fact 
on a feaſt day; as St. John's; without 
ſhewing whether it is the Baptiſt or the 
Evangeliſt ibid. 
175 So it is erroneous to ſet forth the 
fact on an impoſſible day, as 31 June 
or 30 February ibid. 
176 And the day both of be ayourd and 
the death muſt be ſet forth ibid. 
177 It muſt alſo be alledged that“ he 
ſtruck him adtunc et ibidem ibid. 
178 How a repugnancy in ſetting forth 
the day will vitiate either an indictment 


or appeal ibid, 
179 A miſtake of the day will not be ma- 
terjal upon evicence 26 


180 If the allegation of the day be only 
prima facit uncertain, it may be helped 
by the apparent ſenſe of the context 


e 
181 How the day on which a principal 


in the ſecond degree abetted ſhall be 
alledged | ibid. 
182 In an appeal of death the year in 
which the ſtroke was given, and that 
in which the death happened, myſt be 
ſet forth ſ. 90 
183 Bot the king's reign, in which theſe 
tals happened, is ſufficient without 
ſhewing the year of our Lord ibid, 
184 And alledging the facts in ſuch a year 
of ſuch a king, is ſufficient without 
ſaying it was in ſuch a year of hi: 
reign ibtd. 


185 Ihe place where the death happened, 


as well as that where the hurt was given, 
muſt be ſhewed with preciſe certainty, 
and free from repugnancy 265 
186 A miſtake ot the place is not ma- 
terial upon not guilty, provided the 
ſact be proved at ſome place within the 
county 3 
187 In appeal of death, ſome place both 
of the death and hurt, and in every 
other appeal ſome place where the fat 
was committed, muſt be — rf 
92 

188 It is ſafeſt to lay it in a town ; bucif 
done out of a town it may be laid in 
any other place from whence a va 
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may come Page 265 . 92 
189 A viſie may come from any place 
where all the inhabitants, from the 
ſmallneſs of its environs, may be pre. 
ſumed to have ſome knowledge of the 
fact. &c. itid 
190 Therefore a vine may come from 1 
town, ward, pariſh, hamlet, burgh 
manor, caſtle, or even from a foreſt, 8 
other place known out of a town ibid. 
191 Where à place is generally alledged 
the law will intend it to be a vill, une 
the contraty appear ibid 
192 But if"there be no ſuch town, ham. 
let, or place, or the fact be done in fone 
vill in a foreſt, and not mentioned, it 
may be pleaded in abatement big, 
193 So if a fact done in a vill within 
a pariſh containing divers vills, be al. 
ledged generally in the pariſh; cr if a 
fact done in a city containing divers 
pariſhes, be alledged generally in the 
city, it may be pleaded in abatement 
| ibid, 
194 But till the contrary be ſhewn, the 
place ſhall be intended to contain rg 
more than one town or patiſh, from 
whence a pi/re may well come 4e vici- 
veto civitatir, which includes a city 
whether it be within a county, or be a 
county of itſelf 265 
195 But London, from its ſize, cannot be 
intended a place from whence a viſu 
may come, and it is uſual to ſhew the 
ward and pariſh in which the fact was 
done in ſo large a city 266 
196 No wi/ze can come from the Wilds 
of Suſſex _ T; 
197 But a vie may come from _ 
ibid. 
198 A guere whether a wi/ſze may not 
come trom the walk of a foreſt; it be- 
ing alledged the place where the fatt 
was done ibid, 
199 No wi/ze can come from ſuch place if 
it bealledged only as a liberty ibid, 
200 No vine can come from the ſcite oſ 
a manor Ja ibi 
201 An appellant muſt count againſt all, 
though only ſome of the ere ap· 
ar | «94 


202 For if he have judgment in one ap: 
peal, he ſhall not afterwards rojo 
| men 


2] 


21 


21 
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aoainſt others, 

_— rk Page 266 f. 94 
20 But he may count againſt thoſe who 
"Are named whenever they ſhall eta 
204 Appellants ſhall be NonsVITED FOR 
wON-APPEARANCE _ 1.95 
By 2 Hen, 4. c. 7. if the verdict pals 


"Cob the plaintiff he ſhall be non- 
Gd © ibid. 


But in a verdict for manſlaughter on 
- appeal of murder, the appellant ſhall 
not be nonſuit : ibid. 
2:7 An appellant may be nonſuited, after 
ſpecial verdi or demurter ibid. 
-08 Of ABATEMENT OF THE Walr, 
vide Abatement, Amendment. 
2:3 Or PLEAS IN BAR TO AN APPEAL 
278 
210 No ſpecial plea in juſtification of the 
killing ſheil be admitted in an appeal of 
death ibid, 
211 In an appeal of death by a woman, 
itisa good plea in bar, that ſhe was ne- 
ver married to the deceaſed, or that 
ſhe is ſince married 279 1. 130 
212 80 in appeal by an heir, it may 
be pleaded that another perſon 1s heir ; 
or that one of the defendants is the 
wife of the deceaſed, or that the plain- 
tiff is illegitimate ibid. 
213 So in appeal by brother and heir, it 
may be 1aid he hath an elder brother 
by the ſame father and mother 3zbid. 
214 So alſo in any appeal of death it is 
a good bar, that the plaintiff hath ſlipt 
his time ibid. 
215 So in appeal of robbery, that the 
plaintiff is a wi/lein to the * 
zoid. 


unleſs they are 


215 So in appeal of rape by man and 


woman, that they were never * 

| ibid, 

217 So in felony, that the plaintiff is an 
ideot, or born deaf and dumb ibid. 
218 So alſo it is a good plea in bar to 
any appeal that the plaintiff is attainted 
of treaſon or felony, ſo long as the at- 
tainder continues ibid. 
219 A rttraxit, or a nonſuit of a former, 
1s a bar to all ſubſequent appeals 7 the 
fant kind 131 


#29 A nonſuit after appearance is a per- 


emptory bar, without having declared 
Page 280 
221 But the bare purchaſe of the writ, 
and delivering it of record to the ſhe- 
riff, is no bar, after nonſuit ibid. 
222 And to make a nonſuit in appeal, a 
good bar it ought to be after an appear- 
ance in proper perſon of record bid. 
223 2. if a diſcontinuance of one appeal is 
a good bar to any other ſ. 132 
224 At any rate, the diſcontinuance, to 
make a good bar, mult, be after appear- 
ance | 281 
225 If an appeal by a wife abate by her 
matriage, or an appeal by an heir abate 
by his death, there can be no other ap- 
peal ſ. 133 
226 And guere if appeal once determined 
cannot revive ibid. 
227 Where there is a plaintiff not diſ- 
abled to proſecute, he ſhall not be barred 
in a ſecond appeal by an abatement of 
the firſt 4 528 ibid. 
228 One appeal is no bar to a ſubſequent 
appeal either agaivſt the ſame, or dif- 
ferent perſons not named in the firſt, 
if it be for a diſtin offence, although 
it be committed by or againlt the ſame 
perſon and property . 134 
229 But this muſt be underſtood where 
it was impoſſible to charge the offender - 
in the firſt appeal ibid. 
230 For after an appellant has indu/ged 
his revenge in one appeal, the law will 
diſcourage any other which his own 
laches only makes neceſſary 282 
231 And if an appellant is barred agaioſt 
one appellee, he is thereby barred 
againſt all others for the ſame fad ibid. 
232 A releaſe of all manner of actione, 
or of all actions criminal, or all actions 
mortal, or all actions concerning Pleas 
of the Crown, or of all appeals, or of 
all demands, will he a good bar to any 
JubJequent appeal ſ. 13 
233 But a releaſe ef all actions perſonal 
will not bar ſuch an appeal ibid. 
234 But no kind of releaſe will wholly 
iſcharge an appeal unleſs made pre- 
vious to the commencement 283 
235 And no releaſe (hall diſcharge a perſon 
attaloted, without the king's pardon 
| ibid, 
236 An 
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236 An appellant barred by releaſe, re- 
traxit, or vanguiſbment, againſt one ap- 
pellee, may continue to execution 
againſt the reſt Page 283 ſ. 136 

237 But a zon/urt, at the trial, upon any 
one iſſue, will bar the appellant againſt 


all the appelles to the ſuit ibid 
238 Quere as to the operation of a diſ- 
continuance in this reſpect ibid. | 


239 War ſpecial pleas in bar ate con- 
fiſtent, and may be pleaded with the 
general iſſue ſ. 137, 138 

240 A defendant may recover damages 
for a falſe. and malicious appeal again! 
the appellant or his abettors by writ of 

conſpiracy, or an actioa in the nature 
of ſuch writ 285 

241 By ſtat. Weſt. 2, c. 12. any one bring- 
ing a falſe appeal ſhall ſuffer one year's 
impriſoament, and reftore damages to 
the appellee, &c. and on default, his 
abettors, &c, ſhall be diſtrained by a 
Judicial writ, &c. | ſ. 139 

242 And the court have always awarded 
damages upon an acquittal without di- 
rect evidence of the appeal being falſe 
or malicjous 287 

243 And this extends to appeals for fe. 
lonies by any ſubſequent Aatute 289 

244 But no damages ſhall be given where 

the appellee is liable to another pro- 

ſecution ſ. 142 


245 An appellee acquitted upon errone-|. 


ous proceſs ſhall have damages 288 f. 
143 

246 So alſo ſhall one who waives & 
benefit, or a releaſe, or his clergy, and 

is acquitted on taking trial 14 
247 And where an appellee is entitled to 
damages, he ſhall have judgment for 
them without any proceſs 145 
248 To what courts this power of award- 
ing damages upon appeals ſhall extend 


I 
249 If a jury give too ſmall th © 
an appellee, the court may increaſe 
them ſ. 147 
250 If there be ſeveral appellees, and all 
of them acquitted, the damages ought 
to be ſeverally aſſeſſed as to every one 
of them 290 7 148 
251 A monk or feme covert appealed: 
without the abbet or huſband, cannot 


252 Abettors are in no ca 
| 91015 
253 And unleſs the appellant be found by 


254 The abettors may traverſe the j 


257 He may take out an original uri 


259 He need not ſhew the time and place 


have judgment r . 49 
© liable to ren. 
der damages where the appellant hin. 


ſelf is not liable 2 a 


the jury to be inſufficient, the abtttor; 


ſhall not be inquired of T? 


finding the appellant to be inſuſſcien 


or that they abetted him, &c, 


1 
255 If the appellant be found fufcien 


only as to part of the damages, juds. 
ment ſhall be given agaiuſt the — 


for the whole 292. . 153 


256 The appellee after his acquital ny 


ſue for the damages by attorney 1;, 


and count for greater damages againl 
the abettors than given by the jury 163 


258 Or he may make vſe of judicial n. 


ceſs by diſtreſs, as given by the flatue 
1;6 


of abetment, till the abettors appear 
upon ſuch proceſs, which ſhewing, ſup. 
plies the omiſſion of the jury in this re. 
ſpe 


l 
260 The nonſuit of an appellee dither 


an original writ, or proceſs againſt the 
abettore, whether before or afterappear- 
ance, is no bar to a ſecond wrt er 
proceſs i;8 


251 And wherever the appellant or his 


abettors are to render damages, they 
are alſo to be fined to the king, and 
impriſoned for a year 


159 
4|262 And in many, and what caſes the p- 


pellant ſhall be fined, though he is not 
liable to damages by ſtat. Weſt, 293 


263 How far a coroner may receive a bil 
of appeal 83,84 
264 How a perſon without an indifnen, 


upon an appeal not proſecuted 303 

x to; 
265 By 1 Hen. 4. c. 14. appeals of thing 
done out of the reatn! ſhall be tried 
by the conſtable and marſhal 1446: 
266 The marfhal cannot determine 2 


appeal of death without the conſtable 


1 
267 An error in the court of be 


conſtable and marſhal can only © 
ie ned 


En 


ied by appeal to the king 
ane. 1 
g By g Geo. 2. c. 19. the ſeſſions on 
8 mend deſects in form 68 
s the coroner may re- 


In what caſe 
209 In 92 


ceive an ap”” } 


APPEARANCE. 


4 Diſcontinuances are 


APPRENTICE. 


Apprentices under the age of fifteen 
who ſhall rob their maſters are except- 
ed out of 12 Ann, c. 7. which ouſts 
clergy from ſtealing in a dwelli 
houle to the amount of 405. 491 f. 


ED 
— 


APPRO VER. 


„ 


— 
2 


* 


— 7 


1 Appearance will cure a defect in a writ 
for want of 15 days between the 76e 
and the return 

2 If :n appellee appear, 
cot fidered as in danger, notwithſtand- 
ing any error in the proceſs, becauſe 
the error is cured by the appearance 

288 f. 148. pP. 528 ſ. 8 

3 Whether erroneous proceſs is cured by 
appearance, if the defendant takes 
exception to the error at the time he 


. . 269 f. 102 
his life ſhall be 


2 


428 


5 Judgment on erroneous proceſs not 
cured by the appearance of the jurors 
ibid. ſ. 108 

6 In what caſes the appearance of the de- 
fendant on erroneous proceſs ſhall not 
deprive him of any advantage 

7 An appearance to an inſufficient ad- 
dition cures the defect 

$ But an appearance will not cure the 
want of an addition, or a bad addi- 


429 


275 f. 125 


ibid, 


| An approver is an offender, confeſſing 
himſelf guilty, and appealing or. im- 
peaching an accomplice in his guilt 
293 ch. 24 

2 He is ſo called becauſe he 


| prove 


86 


A Tazte Oo PRINCIPAL MATTERs, 


his appeal in every point, to entitle 
himſelf to a pardon of courſe Page 293 
ch. 24 
3 He muſt be properly indicted of treaſon 
or felony ; and in priſon ; he muſt con- 
feſs the indictment, and be ſworn to 
reveal all the treaſons and felonies he 
knows, before the coroner enters his 
appeal againſt his accomplices in the 
crime he is charged with, being at 
the time of the appeal within the realm 
| 2 
4 A peer of the realm cannot be an + 
- prover ſ. 3 
5 A perſon attainted or outlawed cann 
approve . 4 
6 Nor an ideot, or deaf and dumb per- 
ſon, or one ox compos, nor an infant 
wanting diſcretion | n 
7 A perſon in holy orders cannot be an 
approver ſ. 7 


718 But it ſeems a woman, or an infant who 


4 
ſalved by an appear 


poſſeſſes tufficient diſcretion, may ap- 
rove ſ. 6 

9 None ſhall be admitted to approve, 
without firlt confeſling the crime in the 
indictment 295 
10 Quere if one found guilty can be an 
approver 9 
11 The court is not bound of right to ad- 
mit any one to approve ibid. 
12 No perſon indicted unleſs for treaſon 
or felony can be an approver ſ. 10 
13 And he muſt be indicted, to enable 
the court to give judgment againſt him 
if his appeal be falſe 11 
14 A perſon indicted and appealed for the 
ſame felony, ſhall not be admitted an 
approver.— Nor can a perſon appealed 
only, and not indicted, be an Me 

A 12 

15 The appellee of an approver cannot 
become an approver himſelf ſ. 13 
16 No perſon can be approved, but of the 
very Crime contained in the indictment 


. 2 
17 But, being bound to diſcloſe all 5 
treaſons and felonies he knows, his 
accuſation of other crimes is a ground 
to proſecute the perſons he accuſes ; 
but not to put them on their trials ibid, 
18 A man may approve any perſon, with- 
in the realm, whether in the ſame or a 
foreign 
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' foreign county, provided he be named 
of the county where he dwells 
Page 296 f. 15 
19 But if no ſuch perſons exiſt, or are 
within the realm, or perhaps in the very 
county named in the appeal, the ap- 
prover ſhall be hanged ibid. 
20 A man may be admitted an approver 
before any juſtices who have power to 
aſſign a coroner . ſ. 16 
21 As the king's bench, gaol-delivery, 
and juſtices in eyre; but guere as to 
Juſtices of eyer and terminer ibid. 
22 Neither a court baron, nor juſtices of 
peace, nor any other ſpecial juſtices, 
can receive the appeal of an approver 
-unlefs. their commiſſion extend to it 
| ibid. 
23 And guere if the lord high ſteward of 
England can receive ſuch an appeal 297 
24 On the confeſſion of an indictment of 
treaſon or felony, the court may in their 
diſcretion either award execution, or 
refpite the convict till he prove his ap 
peal MP ſ. 17 
25 If the court admit an approver, the) 
ſnall aſſign him a coroner to take his 
appeal, and to ſwear him to diſcover 
all the treaſons and felonies be 8 
| . 18 
26 The court ought alſo to limit the 
proof of his appeal to a certain number 
of days ;—and guere if his wages of a 
penny a day ſhall be allowed in the in- 
terval {. 19 
27 During the time limited he ought to 
be at hberty and out of priſon; for he 
may diſavow an appeal obtained by 
dureſs or extortion ;\ but if ſuch an al 
legation be found againſt him either by 
the coroner, or by an inqueſt, he ſþal| 
de hanged ſ. 20 
28 [If he fail to make his appeal before 
the coroner, on any one of the days 
limited, or make the leaſt variation in 
repeating it to the court, on ſuch de- 
fault being recorded, the approver ſhall 
be hanged , ſ. 21 
29 The coroner may award proceſs to 
the ſheriff againſt any appellee in the 


- ſame © county —but guere if he can 


award the exigent ſ. 22 


| 


| 


may award outlawry or 


any other »; 
ceſs againſt appellees ico ahang 


in any county 
31 And juſtices of ol.delivery may % 

the ſame to apprehend and try beg; 
but perhaps they cannot award out. 
lawry in a foreign county big, K 


. 

32 The appellce may either put nel 
upon his country, or wage battle with 
the approver | {. 23 
33 If there be never ſo many appellee, 
the approver maſt fight them all f. 4 
34 But if there be ſeveral approver;, and 
one only be vanquiſhed, they ſhall a 
be condemned ibid, 
35 Quere if the appeal ſhall be good 
againſt the other appellees ibid, 
36 The king's pardon to either pary, 
pending the appeal, deſtroys the ap. 
provement, and the appellee ſhall be 
diſchar ged | 25 
37 Clergy is allowable, according to the 
nature of the offence, as well upon a 
conviction by appeal, as by indidment 

l. 26 

38 If an approver convict all the ap- 
pellees, the king ex merito juſlitic 
ought to pardon 44 10 his life, and give 
him his wages (vide Ne 26.) 299 
39 But gaere if he ought not to be trar. 
ported ibid. 
40 By 5 Hen. 4. c. 2. whoever ſolicits 
a charter of pardon for an approver, 
ſhall have his own name inſerted there- 
in, and if the approver become a felon 
again, the ſuitor for the pardon ſhall 
forfeit 100 1. ili. 


APOT HE CAR. 


By 6 Will. 3. c. 4. apothecaries who 
have ſerved a regular apprenticeſhip are 
exempted from — the office of con- 
ſtable in the places where they live and 
carry on their art 101 f. 45 


ARB IT RAMENT 
236 


39 The kivg's bench, or juſtices in eyre, 


Is a good bar to an appeal 


- 


ARGU: 


ARGUMENT, 


1 In indictments it is the ſtrict rule of 
law to have the ſubſtance of the fact 
expreſſed with preciſe certainty, and 
not to admit any argumentative Cer- 
tainty Page 261 

2 An inditment againſt an acceſſary in 
one county ought expreſsly to recite 
that the principal did, and vet barely 
that he was indided for, the felony in 
another ; for that is only argument 

458 .. 51 

3 The charge in an indictment muſt be 
laid poſitively, and not by way of reci- 
tal; for it is a rule that nothing material 
in an inditment ſhall be taken by argu- 
meat, intendment, or implication 323, 

| 324 


ARM S,—Conflable and Marſpal. 


1 By 13 Rich, 2. c. 2. the conſtable ſhall 
have cognizance of contracts touching 
deeds of arms done out of the realm, 
&c, 14 f. 5 

2 The conſtable and marſhal ſhall be pro- 
hibited from proceeding to puniſh the 
painting of coats of arms, &c. 16 f. 8 


ARRAY, 


No challenge can be taken either to 
the array or to the polls, unleſs a full 


Jury have appeared 579 


ARRAIGNMENT. —Vide Principal 
and Acceſſary. 


1 Anciently, no man was arraigned upon 
an indictment for an offence for which 
au appeal could be brought, until the 
year and day for bringing the appeal 
had paſſed . 306 f. 15 

2 But the court was not peremptorily 
bound to ſuſpend the arraignment 
upon the inditment, except for ſpecial 
reaſons | 307. 436 

3 By 3 Hen. 9, c. 1, the juſtices are or- 

dered to try an indictment of murder 

or manſlaughter, although the time li- 
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mi:ed for the appeal is not expired 
| Page 436 (N) 
4 Every priſoner ab his arraigument 
ought to be uſed with gentleneſs and 
| humanity; and not be brought to the 
bar under any terror but that incidental 
to his condition 436 f. 1. 
5 His hands ſhould not be tied; nor his 
feet fettered except for neceſſary ſe- 
curity, nor ſhould he ſuffer any mark 
of ignominy or reproach ibid. 
6 And in this privilege the law makes no 
diſtinction between clerks and laymen 
| 3 
7 But a diſtinction has been 1 
ſpecting this freedom, between the time 
of arraigament and the time of trial 
ibid. (N) 2 
8 The holding up of the hand is a mere 
ceremony intended only to identify the 
perſon, and may be diſpenſed with; 
for if the priſoner do not deny his 
identity, it 1s ſufficient 2 
9 This ceremony is not required in the 
caſe of a PE & (N) 3 
10 By 37 Edw. 3. c. 15. every arraigu- 
ment on an indictment mult be in kee. 
liſh . 
11 Appeals not conſidered as within hy 
act ibid, 
12 But by 4 Geo. 2, c. 26. all proceed - 
ings muſt be in Engliſh ibid. + 
13 An appeal in the king's bench ought 
to be arraigned on the plea fide, unleſs 
it came in by certiorari, and then on 
the Crown fide _ . 4 
14 An appellee ſhall not be arraigned on 
the count when the writ is abated ſ. 5 
15 But if the writ be good, he mayin many 
caſes (vide ch. 23. ſect. 6. to 14.) be 
arraigned on the count at the ſuit of the 
king 438 
16 An attainder of high treaſon has been 
reverſed (inter alia) for the omiſſion. of 
an arraignment ſ. 6 
17 And in all the precedents an arraign= 
ment appears upon the face of the re- 
cord ; ibid. 
18 And it is ſafeſt to expreſs it in every 
record of attainder by-condemnation, 
either by confeſſion, verdict, or ſtand- 
ing mute ibid. 
19 In attainders upon an appeal, the ar- 


raignment 
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raignment does not conſtantly appear 
upon the records Page 438. 1.6 
20 An appeal of robbery at the ſuit of 
ſeveral, the appellee was ſeverally ar- 
raigned and tried on each appeal, in 
order to entitle the different appellants 
to a reſtitution of their goods ſ. 
21 And a perſon charged with ſeveral 
indictments of robbery, at the proſe- 
cution of ſeveral perſons, may be ſeve- 
rally arraigned and tried on each in- 
di&ment; becauſe by 21 Hen. 8. c. 
11. each is entitled to reſtitution on 
conviction, &c. ibid. 
22 Every perſon attainted of robbery at 
the ſuit of one perſon may be arraign- 


ed and tried at the ſuit of another if 


ſuch ſuit were commenced before the 
| attainder, Sed guere ibid. 
23 Quere if a priſoner before his attainder 
ſhall anſwer to divers appeals of death 
and rape, in the ſame manner as of rob- 
bery ſ. 8. 
24 Wherever an appellee is arraigned 
upon an appeal at the ſuit of the king, 
he may plead a pardon, as upon an 
arraignment on indictment 306 f. 13 
25 Anciently the king fat with the juſtices 
upon the arraignment of great offend- 
ers J 
26 How a priſoner ſhall be arraigned for 
breaking of priſon 210 
27 Whether a man may be arraigned on 
an indiAment while an appeal is de- 
pending 
28 For the arraignment of the principal 
and acceſſary, vide p. 452,—and/ee Ac- 
cefſary No. 87, &c. &c | 


ARRESTS. Vide Hue and Cry. 
Watchmen. Warrant. 


1 Or arRESTS FOR CRIMES, BY PRI- 
VATE PERSONS, 115. c. 12 
2 Every perſon preſent at a felony, or a 
dangerous wound, is bound to appre- 
hend the offender, on pain of im- 
priſonment 115. f. 1 
On default, che town where it happens, 
or hundred if out of a town, ſhall be 
amerced, both by common law and 
he Rat, Wincheſter 115, 116 


l 


4 And all perſons, th 
are bound to —— 


to apprehend the offende 
and C 


not preſent; 
hue and cry, 

rs * ide Hu 
ry) 


Page 116 f. 
Officers are bound by Fs, to — 
hend offenders | ibid 
And every private perſon is bound 
to aſſiſt an officer demanding his 
help, to take a felon, to ſuppreſs an af. 
fray or to apprehend the affrayers {.7 
OF ARRESTS FOR TREASON OR pr. 
LONY, BY PRIVATE PERSONS ON 
SUSPICION 119 
Common fame; living an idle life; 
keeping bad company; ſuch circum- 
ſtances as induce a preſumption of 
guilt ; betraying a conſciouſneſs of 
guilt ; ſuffering purſuit upon hue and 
cry, are ſufficient grounds of ſuſpicion 
to jullify the arreſt of an innocent per. 
ſon for felony . 8 10 15 
9 But this ſuſpicion muſt be original: 
and not ariſe from the communication 
of any other man's ſuſpicion 120, 132 
10 But conſtables are juſtified in arreſting 
a man upon a given charge of felony ; 
although eventually it appears no fe- 
lony was committed (N) (a) 
11 And by a private perſon the arreſt of 
an innocent perſon is juſtifiable upon 
hue and cry 120, 121. .. 16 
12 So alſo one who only attempts to rob, 
or who only dangerouſly wounds, may 
be arreſted upon hue and cry, though 
theſe are no felonies 121 
13 And a fortzori a private perſon may 
arreſt an innocent man on a warrant 
from a juſtice . 17 


7 


14 To juſtify the arreſt of an innocent 


perſon, the party muſt ſhew in pleadin 
that the ſuſpicion aroſe from himſelf, 
and ſet forth the cauſe of the ſuſpicion, 
and that the crime for which he made 
the arreſt, was in fact committed ſ. 18 

15 But if he have ſeveral cauſes, he may 
alledge them all under n fort ar” 0? 

i 


16 And when the perſon arreſted actual 
did the fact, that fact alone may be 
alledged in juſtification ibid, 
But by 24 Geo. 2. c. 44+ officers, &c. 
are allowed to plead the general ifſue, 
aud to give the ſpecial juſtification in 
evidence 


17 


| 
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evidence 
18 Any one may lawfully lay hold on an- 
other whom he ſhall ſee upon the point 
of committing a treaſon or felony, or 
doing any act which would manifeſtly 
endanger the life of another, and de- 
tain him till the danger ſubſides ſ. 19 
19 Thus any one may ſeize a perſon ex- 
poſing an infant in the ſtreets, &c. ibid. 
20 ARREST BY PRIVATE PERSONS FOR 
INFERIOR OFFENCES ſ. 20 
21 No private perſon can arreſt another 
for the bare — of the peace after 
it is over 122 
22 Vet it is ſaid, any one may appre- 
hend a night-walker, or notorious 
cheat, and take him before a juſtice 
| ibid. 
23 So alſo private perſons may juſtify an 
arreſt for offences in like manner ſcan 
dalous and prejudicfal to the 4 
: ibid. 
24 And any perſon may juſtify executing 
the warrant of a juſtice, authoriſed by 
the law to require ſuch execution ſ. 21 
25 In what caſes the arreſts of offenders 
by private perſons are rewarded by law. 
Vide Reward. 122 to 128 
26 ARRESTS BY PUBLIC OFFICERS 
128 c. 13 
27 Wherever ſuch arreſt may be jufti- 
fied by a private perſon, it may be 
juitified by an officer 129 
28 In manner watchmen are appointed. 
Viae watchmen. 129, 130 
25 By ſtat, Wincheſter, c. 4. if aw 
firanger do paſs by the watch he ſhall 
be arreſted till morning 129 f. 5 
26 If no ſuſpicion be found, he ſhal! go 
quit, or otherwiſe he ſhall be deliver- 
ed to the ſheriff, until acquitted by 
law ibid, 
27 If they diſobey the arreſt, hue and 
cry may be levied until they are taken; 
for which arreſtment none ſhall be pu- 
niſhed 130 
28 A ConsTABLE in general has mere- 
7 ide ſame power to arreſt another 
r felony, as a private perſon ſ. 7 
29 The chief difference is, that a cons 
ſtable has greater authority to demand 
aſſiſtance from others; and that he 
muſt deliver his priſoner to a juſtice, 


Page 121 (N) (4) 


as a private perſon muſt his to the con- 
ſtable Page 130 
36 A conſtable, on view, has authority 
to arreſt affrayers, and detain them till 


they find ſurety; but a private perſon 
can only ſtay the affray till the heat is 
over ſ. 8 


31 But of offences out of view, the power 
of a conſtable and a private perſon 
ſeem the ſame; for it is clear that a 
conſtable cannot jultify ſuch an arreſt, 
without a warrant from a juſtice, 
Quere wide No. 10. ibid, 

32 And an unlawful arreſt by a conſtable 
without a warrant cannot be made good 
by taking out a warrant afterwards ſ. 9 

33 A man once arreiled by a conſtable, 
on warrant, who is freed upon a pro- 
miſe to return, &c. cannot be retaken 
upon the ſame warrant 131 

34 But if he ſurrender, the conſlable 
may may take him before the juſtice 
in purſuance of the warrant ibid. 

35 A conſtable cannot juſtify any arreſt 
by force of a warrant which expreſsly 
appears to be for an offence of which 
the juſuce had no juriſdiction ibid, 

. 10 

36 Nor can he take the party to him at 
a place out of the county for which he 
is juſtice ibid. 

37 But he ought to execute a general 
warrant, for he muſt preſume the juſ- 
tice to have juriſdiction ibid. 

38 The Cass or GENERAL Wan- 

RANTS 

Conſtables being beund to know the 
law, quere if they ought now to ex- 
ecute a general warrant—for they 
are not juſtified in ſo doing 131 (N) 2 

39 And quere if a conſlabie can jultify the 
execution of a general warrant to ſearch = 

for flolen goods ; for ſuch warrant is il- 
legal on tne face of it 132 

40 A juſtice cannot legally grant a blank 

_ warrant for the arreſt of a fngle perſon, 

leaviog it to the party to fill up ibid, 

41 But any conſtable, or even private per- 
ſon, may gxecute the warrant of a 

juſtice to arteſt a particular perſon for 

felony or other miſdemeanor, within 
his juriſdiction, whether the perſon be 
innocent or guilty, or whether he be 

indicted 


indicted or not Page 132 f. 11 
42 For the juſtice muſt be anſwerable for 
the conſequence ibid. 
43 It has been the modern ptaQice to 
make out warrants on the ſuſpicion of 
felony, before any indictment found 

| ibid. 

This practice countenanced by 1 & 2 
Philip & Mary, c. 13. and 2 & 3 Ph. 
& Mary, C. 10. ibid. 
The ancient opinion, that a juſtice 
could not grant a warrant till an in- 
dictment was found, contradicted by 
conſtant experience ibia. 

6 And a warrant before indictment found, 
is a good juſtification to the officer; and 

- the old caſes to the contrary do not 
warrant the concluſion - 133 

7 And the juſtice who grants it, if he 
did it maliciouſly of his own head, &c 

is liable to an action by the perſon in-. 
Jured ibid. 
48 lt is not politic that the officer ſhould 
be liable for executing a warrant, he is 
bound to obey, unleſs it appeared that 

| the joſtice had no juriſdiction ibid. 
459 And a warrant properly penned (even 
though the magiſtrate who iſſues it 
ſhould exceed his juriſdition) will by 
24 Geo. 2. c. 44 at all events indemnify 
the cflicer ibid. (N) 3 
50 Therefore a warrant to apprebend a// 
perſons guilty of a crime therein ſpeci- 
fied, will not juſtify the officer who acts 
under it, vide No. 38. ibid, (N) 4 
= 51 How the officer ſhall avail himſelf of a 
L plea in juſtification ibid, 
52 As to ArRESTS BY BAILIFFs of 
towns, it is enacted by ſtatute of Win- 
cheſter c. 4. that they ſhall make en- 
quiry among the inhabitants for ſuſ 
picious perſons, and do right therein 

| | 6. 134 

3 And by this ſtatute bailiffs may arrelt 
and detain /u/perd perſons until they 
give an account of themſelves ibid. 
54 JusTiCEs or THE PEACE have the 
ſame power to ar:elt as private perſons, 
and other inferior officers ſ. 13 
55 Juſlices may command an arreſt either 
by parol or by warrant ibid. 
56 By parol, where any perſon is guilty 
of an actual breach of the peace in his 


A Tatrst or PRINCI AI MaTTERs; 


preſence, or ſhall be engaged in 3 N 
in his abſence (Yide 21.7 — — 
N . . 5. 
ſect. 16.) Page 134 f. 14. 
57 A warrant may be granted by an 
juſtice for treaſon, felony, — 
or any othier offence againſt the peace 
58 So where a ſtatute gives a juſtice J 
diction, it impliedly impowers him tg 
iſſue a warrant 133 
59 And by uncontrouled practice one 
Juſtice may iſſue a warrant where the 
juriſdiction is given to the ſeſſions, or 
to two juſtices ibid, 
60 But a juſtice cannot juſtify ſending a 
general warrant to ſearch all ſuſpected 
houſes for ſtolen goods . 17 
61 And a general warrant from a ſecte. 
tary of ſtate to ſearch for, and bring all 
papers, &c. in the caſe of a libeſ, i 
illegal and void (N) 6 
62 The evidence on which warrant 
ought alone to be granted (Vid Mar. 
rant, | 135, 136 
63 The form in which a warrant oughtto 
be made ibid, ſ. 21 to 28 
64 A bailiff or conſtable, known as of. 
ficers within their precinct, need not 
ſhew their warrant to the party arreſ 
ed, though he demand a ſight of it 
, 137 f. 28 
65 But every perſon making an arrelt 
ought to make the party acquainted 
with the ſubſtance of their warrant 
ibid. 
66 But all private perſons, and officers 
not known, and out of their precind:; 
muſt ſhew their warrants if A 
ibid, 
67 By 27 Geo. 2. c. 20. the officers in 
executing the warrant of a juſtice, for 
the levying any penalty, ſhall ſhew the 
ſame to the perſon whoſe goods are 
to be diſtrained, and ſaffer a copy to 
be taken ibid, 
68 If a warrant be directed to a ſheriff, 
he may depute another to make the 
| arreſt; but all others muſt execute it 
perſonally, but may take _ 
. 1 ' 
6g If a warrant be directed to all cor 
fables, none can execute it out of his 
precinct, but if it be directed partic 


1 


——— 


laily, 
3 
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the conſtable may execute it 
here within the juriſdiction of 
Page 136 f. 30 
o The execution of a warrant muſt be 
purſuant to the directions of it ſ. 31 

1 No one can juſtify breaking open 
doors, unleſs he firſt *gnify the cauſe of 

his coming, and require admittance 
| 138 ch. 14 

-2 But no preciſe form of words is ne 
ceſſary in this notice, it is ſufficient if 
the party be ſatisfed the officer does 
not come as a mere treſpaſſer ibid.(N)1 
73 For the officer, it is ſufficient that he 
has a warrant; for the validity of it as 
to him will not depend upon the truth 
or falſchood of the information on 
which it was granted ibid. 
74 On an arreſt, doors may be broke open 
upon a capias grounded on an indi 
ment 2 ſ. 3 
75 Upon a capias from the king's bench 
or chancery ibid 
76 Upon a warrant from a juſtice to com- 
pel appearance for good behaviour 
ibid. 
»7 Upon a capias utlagatum, Or capia, 
pro fine in any action whatſoever ſ. 4 
78 Upon the warrant of a juſtice for the 
levying a forfeiture in execution of a 
judgment gi tam 138, 139 
79 So doors may be broke open where 
a forcible entry or detainer is either 
found by inquifition beſore juſtices, or 
appears upon view 
do 
mitted a felony, and given a danger. 
ous wound, and is purſued either by a 
conſtable or private perſon without 
warrant i ſ. 7 
$1 Where an affray is made in a houſe 
in the view or hearing of a conſtable 
al MN 
92 Or where the affrayers fly and take 
ſhelter in a houſe "bid; 
83 And in every caſe of an eſcape after 
lawful arreſt ibid 
34 O, by 3& 4 Jac. 1. ſ. 35. for arreſting 
any Popiſh recuſant n 
8; An officer cannot break open doors 1 
a warrant from a jatice, to require 
perſons to come before him to take cer- 


latly, 
any wh 
the juſtice 


139 f. 6 


r where one is known to have com- 


tain oaths ordained by ſtatute 
Page 139 ſ. 10 
86 But if the officer enter into any houſe 
to ſerve ſuch a watrant, and the doots 
be locked upon him, his friends may 
break them open to ſet hlq at yy 
ibid. 
87 In what caſes juſtices of the peace may 
arrelt perſons of evil fame 46 f. 16 
38 Of the offence of a ſtranger in fotcib!y 
freeing another from an arreſt 205 
ch, 21 
8g Any judge of record may diſcharge 
a perſon arreſted in the face of the 
court 6 f. 18 
go How far perſons attending courts of 
Juſtice are privileged from arreſts 5. 6 
gi How warrants ſhall be indorſed for 
the purpoſe of making an.arneſt in a 
foreign country | 55 


ARRESTING AND AVOIDING 
No confeſſion ſhall preclude any ex- 
ception in arreſt of judgment for favlts 
apparent on the fecord 4701.4 
2 The court is bound ex officio to take 
notice of ſuch faults ibid, 
3 Any one as amicus euriæ may inform 
the court of them ibid. 
4 By 7 Will. 3. c. 3. in high treaſon, 
or miſpriſion thereof, no miſwriting, 
miſpelling, falſe or improper Latin, 
ſhall, after conviction, be any cauſe to 
arreſt the judgment 367 f. 147 
5 In what manner judgment of outlawry 
may be avoided by plea without briog- 
ing a writ of error 651 
6 A conviction of felony whereon the 
party bath had his clergy, may be diſ- 
charged by an exception to the indict- 
ment- = 
7 How judgment may be avoided with- 
out writ of error for matters de Bors 
the record * 0a 
8 The purchaſer of the land 


4 


| 652 
of one who 
is afterwards. outlawed or condemned 
by confeſſion for felony, may falſify 
the record both as to the offence itſelf 


and the time when committed ibid, 


Vor. II. | 


9 A judgment given without juriſdiction 
ey —_—— 


þ 
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may be falſified without writ of mn 
| | | | 2 
10 An attainder of treaſon or ſelony : 
doned, may be falſified either by the 
convict or his heir without plea 76:9. 
11 Letters patent to reverſe an attainde! 
are void unleſs confirmed by patlia- 
ment ibid. 
12 Outlawry of treaſon or felony might 
be avoided by plea, that the defendant 
was in priſon, or in the kiog's ſervice 
| | ibid. 
13 But no outlawry can be avoided for 


any Other crime for any matter of fad} 


PLIES | | ibid. 
14 By 26 Hen, 8. c. 13. outlawry for 
treaſon againſt one abroad ſhall be 
good, and upon appearing within one 
year the party may traverſe it 653 
15 Outlawry may be avoided upon capias 
utlagatam for miſnomer, or want of 
addition, & c. &c. ibid. 
16 The reverſal of the attainder of the 
principal he fads reverſes that of the 
acceſſary - 
17 How an attainder may be reverſeq by 
writ of error (vide Attainder) 
38 If an outlawry for treaſon cr felony 
be reverſed, the party ſhall plead to 
the indictment ibid 
19 If the judgment be erroneous, both 
that and the execution ſhall be 96" 
ibid. 

20 On reverſing the outlawry the party 
may enter on the king's patentee of his 
lands, without ſuing out a /cire facies 

| ibid. 


ARSON. 


1 The appeal of arſon is become er 
2501, 73 

2 If a perſon command another to burr 
a particular houſe, and by burning it 
he alſo burn another houſe, the com- 
mander may be indicted as an acceſſar) 


to arſon for the ſubſequent en 
. 1 


3 But not if the command lie to burn 
the houſe of A. and he burn the houſ- 
of B. except he miſtook the houſe of 
B. for that of A. 


1447 . 21 


par- 


ibid. 
ibid. 


4 Arſon cannot be bailed by juſtice, of 
ace 


In the ſtatutes which ouſt felot + 
clergy, the crime of arfon is omittes 
483 f. 3 
6 But the offence of arſon is now «| 
excluded from clergy $03 f. 107 


ARTICULI SUPER CHARTAS. 
Turets, 


Ho far it authoriſes the coroner fy 
the county to take notice of felonies 
done within the verge 74 


| ASSAULT.—Vide jon afſault deny, 


1 An aſſault and battery is inquirable of 

in the ſheriff's torn Log, 196 
2 By 11 Geo, 2. c. 26 to aſſault, beat, or 
| wound any perſons, contrary to the 
| Proviſions of 9 Geo. 2. c. 23. is nal. 
rtation for ſeven years 212 
ow juſtices ſhall conduct themſelves 


3 
on being aſſaulted 52 (N) 1 


ASSENT. 


In what caſes, and in what 475 
is required to be given to make the 
party a principal in felony 44? 


 ASSIZES,—Pide Courts, 
ASSIZE and NISI PRIUS, 


The power of juſtices of aſſize, in ci. 
minal matters, depends wholly upon 
ſtatute 37 ch. 
2 By 27 Edw. 1. e. 3. juſtices of aſlze, 
after the aſſizes taken ſhall remain bu 
together if they be lay ; if one of then 
be a clerk, then the moſt diſcreet 
knights of the ſhire aſſociated by the 
king's writ, with the lay juſtice, 
deliver the gaols, &c, in the manner 
they had been before delivered, and er. 
quire if the ſheriffs have imprope!y 
admitted any to bail 5; ob 
3 By 2 Edw. 3. c. 2. no Juſtices fb 
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be made againſt the form of the above 
ſtatute Page 37 f. 3 


4 The above ſtatutes have been conſtrued |, 


to extend only to felony ; but this is a 
forced conſtruction, and juſtices of al- 
ſize have power over both treaſon and 
felony ar juſtices of . 
3 
Joſlices of aſſize, being laymen, may 
deliver gaols without any ſpecial com- 
miſſion for that purpoſe ſ. 5 
6 By 3 Hen. 5. c. 7. they ſhall have 
power by commiſſion to hear and de 
termine offences againſt the coin 39 
7 As judges of aſſize their juriſdiction 
over this offence is by virtue of the 
king's commiſſion; but they have cog- 
nizavce of it without, as juſtices of 
gaol-delivery ſ. 7 
8 By 28 Edw, 1. c. 10. juſtices of aflize 
may award proceſs. into any foreign 
county againſt perſons appealed by ap 
provers, and proceed againſt them ſ. 8 
9 How juſtices of aſſiae may be ſaid to 
poſſeſs all the authority of juſtices of 
gaol- delivery | 39, 40 
10 By 28 Edw. 1. c. 10. judges of aſſize, 
upon plaint, may award inqueſts, and 
do right againſt conſpirators, falſe in- 
formers, and evil procurers of dozens, 
aſlizes, juries and inqueſts ſ. 10 
11 By 4 Edw. 3. c. 11. whenever they 
hold u prizs they ſhall inquire, hear, 
and determine, both at the ſuit of the 
king and the party, of maintainers, 
bearers, conſpirators, &. ibid. 
12 By 20 Edw. 3. c. 6. ſuch juſtices ſhall 
have commiffion to inquire of main- 
tainers and common embracerors ibid. 
13 By a Edw. 3. c. 10. they may inquire 
and determine the offence of any juror, 
Kc. &c, ſ. 11 
14 But by 38 Edw. 3. c. 12. no juſtices 
ſhall inquire of officer of the ſaid of- 
fence, but only at the ſuit of the py 
. 12 
15 By 32 Hen, 8. e. 9. juſtices of aſſize 
of every Circuit ſhall, in every count 
within their circoits, twice a-year — 
open proclamation againſt unlawfu] 
— champerty, embracery, 


. ; | 13 
16 By 20 Edw. 3. c. 6. they ſhall have 


] 


| 


commiſſions to enquire of ſheriffs, eſ- 
cheaters, bailiffs of franchiſes, and their 
miniſters, &c. Page 41 
17 By 23 Hen. 6, c. 10. they are autho- 
riſed to determine of office without ſpe- 
cial commiſſion, of and u all ſhe» 
riffs, under - ſheriffs, clerks, bailiffs, 
gaolers, coroners, ſtewards, bailiffs of 
franchiſes, officers and other miniſter 
as to matters of arreſt and taking bail 
ſ. 1 
18 By 1 Hen, 8. c. 7. juſtices of a2 
have juriſdiction, as well by examina- 
tion as preſentment, over coroners for 
not taking inqueſt without fee ſuper 
viſum capias ſ. 16 
19 By 14 Hen. 6. c, 1. juſtices betore 
whom inqueſts and juries ſhall be taken 
by ni prius, ſhall have power in all 
caſes of treaſon and felony to give 
judgment of acquittal gr attainder, and 
to award execution ſ. 17 
20 On nonſuit in appeal the juſtices can- 
not arraign the appellee at the uit of 
the king ſ. 18 
21 But on the acquittal of the appellee, 
ſuch juſtices have power to enquire of 
the abettors, &c. &c, 41, 42 
22 By 8 Rich. 2. c. 2. no man ſhall be 
juſtice of aſſizes, or of the common de- 
liverance of gaols, in his own county 
ſ. 19 
23 By 33 Hen. 8. c. 24. no man ſhall 
be juſtice of aflize in the county where 
he was born or doth inhabit, on pain 
of 100/.; but this ſhall not extend to 
the inferior officers {. 20 
24 By 12 Geo. 2. c. 27. this penalty and 
reſtriction, as to the offices of juſtices of 
oyer and terminer and gaol-deiive:y, 
are repealed ſ. 21 
25 By 19 Geo. 3. c. 74. the lodgings of 
the juſtices upon the circuits ſhall be 
conſtrued to be both within the city, 
town, &c. and within the county of 
ſach city, town, &c. ſ. 22 


ASSOCIATION. 


1 By 1 Ann. c. 8. no commiſſion of aſ- 
ſociation, &c. &c. ſhall be determined 
by the death of any king and queen, 
| Yy2 but 
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but ſhall continue in force for fix 
months, unleſs ſooner determined by the 
ſucceſſor Page 4 
2 Comm flions of aſſociation frequeutly 
called writs 20, 21 
3 The manner in which juſtices may be 
aſſociated, and the nature of the com- 
miſſion for that purpoſe 25 
4 The king can grant but one patent of 
aſſociation to one commiſſion ibid. 


ATTACHMENT, 


An attachment is a proceſs from a court 
of record, awarded by the diſcretion 
of the juſtices upon a bare ſuggeſtion, 
or their own knowledge 213 ch. 22 
It is properly grantable in caſes of con- 
tewpts, againſt which all courts of re- 
cord, but more eſpecially thoſe of Weſt- 
minfter Hall, and above all the court 
of king's bench, may proceed in a ſum- 
mary manner | ibid. |. 1 
3 The contempt being eflabliſhed by 
affidavit, the court will make a rule 
for him to ſhew cauſe why an attach- 
ment ſhould not iſſue ; or if the offence 


be exorbitant and apparent, the court| 


will grant the writ in the firſt inſtance 
2 214 

4 Every one againſt whom an attach- 
ment is granted mult appear perſonallo 
in court ibid. 

5 And on appearance, if the party be 
evidently guilty, the court; will gene 


rally commit him immediately to auſwer 


interrogatories 214 
6 Otherwiſe they will allow him to enter 
into recognizance for that purpoſe ii 
7 The praQtice of the court upon this 
o occaſion tbid 
8 All courts of record have a lind of dil- 
cretionary power over all abuſes by 
their own officers, and may grant at- 
tachment againſt them for any corrupt 
practice n. 
9 As againſt a ſheriff for not ſerving a 
writ unleſs paid an unreaſonable gra- 
tuity from the plaintiff ibid. 
10 Or receive a bribe from the defend. 
ant | ibid. 


11 Or pive him notice to remove his 
perſon or effects in order to avoid the 
effect of the writ 


ibid, 


12 The court of king's bench has a ge- 
neral ſuperintendency over all crimes 
whatſoever, but in contempts it leaves 
each court to puniſh by attachment, 

&c, f Page 215 (2 

13 But if the negligence, &c. does not 
appear wilful, the courts will leave the 
party to the ordinary remedy ibid, 

14 The mode of obtaining that remecy 

| ibid, 

15 The court will grant an attachment 
age ipſt ſheriff or bailiff, &c, for an op- 
preſſive practice in executing a writ 

| 2 

16 Inſtances in which the court will — 
attachment vpon this ground ibid. 

17 So allo an attachment may be moved 

for againſt a ſheriff or bailiff, &c. for 

not executing a writ effeQually ibid, 
: | . 

18 As if he levies the money and 4. 
in his own hands and embezzle it ibid, 

19 By what proceſs the ſheriff ſhall be 
forced to return the writ, and pay the 
money, &c, ibid, 

20 The cout may grant attachment 
againſt a ſheriff, &c. for making a folk 
return to a writ 217 

21 As where he returns languidut when 
the defendant 18 in health ibid, 

22 In what caſes an attachment agaiolt 
the ſheriff ſhall be diiected to the co- 
re ner 215 . 2 

23 If the coroner make no return ot ſuch 
attachment, the court will grant an at- 
tachment in tne firſt inſtaoce againlt 
the coroner, directed to eliſors — 

( 

24 Attachment may be granted apaiolt 
attornies for appearing to a ſuit without 
authority 2171.0 

25 But if they have a warrant yet do 
not record it till judgment, the court 
will hardly grant attachment ibid, 

26 Penalties impoſed by ſtatute on at 
tornies for not recording the warrant, 
and for appearing without W 

' 217, 21 

27 Attachments may alſo be grated 
againſt attornies after a rule a6 for 
injuſtice towards their clients, 45 
protraQing ſuits by little ſhifts and de. 
vices, &c. 218 S — 

- 


Re A £5 A A 


. 


— 
Lond 


> = <> oo oz; ie © * 


To > a S$ 


—2 


— 


ow T 


A TABLE or PRINcipPal MATTERS 


18 Or for refuſing to deliver up their | 


clients writings (unleſs detained for his 
bill) or money received to their uſe 
Page 218 f. 10 

29 But the court will not interpoſe re- 
ſpeding any other writings or money 
but what he poſſeſſes in the way of his 
profeſſion ibid. 

» Inſtances in which attachments have 
been granted againſt attoruies for con- 
tempts | 21 8, 2 19 
31 Ia what caſes an attachment ſhall iſſue 
againſt an atiorney for diſhone/? practices 
219 f. 11 

3ꝛ All courts of record may proceed by 
attachment againſt any of its officers 
for refuſing to execut: its demands 
c. &c. ibid. ſ. 12 
la what caſes an attachment may be 
granted agaioR jurors (vide Juror) 219 
. ſ. 13 to 224 f. 24 

34 In what caſes inferior judges are 
puniſhable by attachment for proceea- 
ing without juriſdiction 225 f. 25 
33 how they ſhall be ſo puniſhed for 
ating unjuſtly, oppreſſively, or irregu 
larly l. 26 
36 They hall be puniſhed by attachment 
fer refufing to do juſtice 2251. 27 
37 And for contempts of the ſuperior 
courts ſ. 28 
33 Quere if counſellors are ſubject to an 
attachment for foul practice 227 f. 30 
39 In what caſes gaolers are puniſhable 
by attachment ſ. 31 
40 Peers, whether ſpiritual or temporal, 
are liable io attachment for contempt 
of court 228 
41 Inſtances in which attachments have 
been granted itid. 
42 The moſt material inſtances of con- 
tempts for which an attachment ſhall 
ue (vide Contempt: 228 tO 231 
43 The nature and conſequences of an 
attachment 231 (N) 


ATTAIND ER. 


I Perſons attainted of felony or other 
heinous crime ſhall not be bailed 153 


ſ. 40 
2 But even attainted perſons may be 


9 Whether a perſon attainted of one fe- 


bailed by the king's bench in ſpecial 
caſes, and upon very particular grounds 
Page 175 ſ. 80 

3 An attainder in treaſon or felony while 
it continues in force is a good objection 
againſt a plaintiff in bar to an appeal 
279 f. 130 

+ The reception of an attainted perſon 
in the ſame county in which he was at- 
tainted, will — the receiver an ac 
ceſſary without notice of the attainder 
; 451f. 33 

If an attainted perſon ſtand mute upon 
the demand why execution ſhould not 
be done, his obſtinacy thall be diſre- 
garded | 463 f. 8 
6 In what caſes it ſhall be tried whether 
the perſon ſtanding mute is the fame 
perſon who was before attainted ibid. 

7 Whether upon an attainder on one ap- 
peal, pending another for Jarceny, an 
inqueſt ſhall be to entitle the appellant 
to reſtitution 5331.5 

3 An atiainted perſon is liable to anſwer 
a perſonal action, as if he had not been 
attainted ibid. 


WH 


lony, ſhall be forced to plead to a pro- 
ſecuijon for another, in order to let in 
the trial of the accefſaries 533, 534 
10 A perſon attainted of treaſoa or fe- 
lony cannot become an approver 294 


11 A reverſal of the attainder of the 
principal, ip/o fas reverſes the attain- 
der of the acceſſary 654 

12 A writ of error to reverſe an attainder 
of treaſon or felony may be brought 
by the executor and heir only 161d. 1.10 

13 Before the allowance of the writ the 
errors mult be aſſigned, and the leave 
of the court obtained ibid. 1. 11 

14 There muſt be an expreſs warrant for 
it from the attorney-general 655 

15 In what caſes a Aire facias is neceſ- 
ſary ibid. (.17 

16 An attainder by the common law of 
as much validity as by ſtatute 1614. ſ. 14 

17 The 28 Eliz. c. 2. that no attainder 
of high treaſon ſhall be reverſed by 
writ of error, does not extend to attain- 
ders ſince that time ibid. ſ. 13 

18 A writ of error lies in the king's 


FL bench 
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bench on an attainder before the lord 
high ſteward Page 516. 655 
19 The conſequences of an attainder re- 


ſpecting the forfeiture of goods and 


chattels, and land (wide Forfeiture) 
© ATTAINT. d, Furers. 
ATTORNEY, 


1 By 5 Geo, 2, c. 18. no attorney ſhall 
be capable of being a juſtice of the peace 

| ö 47 1. 20 
2 By 22 Geo, 2. c. 46. no perſon, unleſs 
he be regularly admitted an attorney, 
ſhall practiſe at the quarter ſeſſions on 
pain of 501, 66 f. 54 

3 And if any attorney ſhall ſuffer another 
to uſe his name he ſhall incur the like 
nalty ſ.55 


4 No clerk of the peace or his deputy, | 


or any under-ſheriff or his deputy, ſhall 
act as attorney at the quarter ſeſſions 
on like penalty , 0 
A ſworn attorney may be diſcharged 
from the office of conſtable by writ of 
rivilege ſ. 39 

6 In miſdemeanors the defendant after 
plea was always permitted by the court 
to appear by attorney 388 

7 And in ſome caſes before plea ages 
; ibid. 

$ But where the perſonal appearance of 
the defendant is required, an attorney 
cannot appear without a ſpecial writ for 
the purpoſe ibid, 


By 18 Eliz. c. 5. a gui tam informer] 


ſhall exhibit his ſait in proper perſon, 
and purſue it by himſelf or his attorney 


10 An infant cannot be an attorney, be- 
* cauſe he cannot be ſworn ibid. 


11 By 29 Eliz. c. 5, defendants to a gui 
fam proſecution may appear by attorney 
wich the leave of the court ſ. 55 

12 ln appeal of naybem the plaintiff can- 
not appear by attorney where a view is 


granted 239 
13 In what caſes the parties in an appeal 
may appear by attorney 257 


14 A defendant againſt whom an attach- 

ment is granted muſt appear in proper 

perſon, and not by attorney 243, 214 | 
I — 


15 Whoever without being adm; 
3 ſhall praQiiſe — 2 
or being ſo admitted ſhall lend bis 
name, ſhall forfeit 5;0 l. &c. Page 218 

16 In what caſes attornies may be pro. 
ceeded againſt by attachment 217 f. 6 


to 219 ( 11 


ATTORNEY-GENERAL 


1 The king's attorney excepted out of: 
Hen. 5. c. 4. concerning juſtices of the 
Nee 47 

2 In what caſes the attorney- general may 
file informations ex officio (wide Inforn. 

ation) 371 to 374 

3 Where the attorney-general may enter 
a nolle proſequi to a gui tam informa 
tion, &c. 397 


AVERME NT. 


1 No averment ſhall be allowed agzinl 
a record gi. n 

2 A material part of an indiQment no: 
found by the oaths of the indifors, 
cannot be ſupplied by any averment 

a ? 75 

3 Where a variance in autrefois acqui 
may be aided by an averment 52; 

4 How far averment is neceſſary in plead. 
ing a pardon 501 


AVOWRY.—S8herifi Torn. 
AUTHORITY,—Courts, 


AUTREFOITS ATTAINT, 


1 An attainder of felony, either by ve! 
dict, outlawry, or abjuration, may be 
pleaded in bar of any ſubſequent po- 
ſecution, for the ſame, or any othe! 
felony _ | 632 ch.; 

2 This plea is of no effect if the attainde' 
be reverſed for error, but until reverla 


it is good, for error only renders ! 


voidahle . 1 
5 


4 Where a perſon is attainted of felony 


A perſon attainted at the ſoit of the 
king, and pardoned, cannot plead it in 
bar to an app Page 533 


and afterwards indicted for bigh trea- 
{on either before or after the attainder, 
the attainder cannot be pleaded in bar 
to the treaſon 54 
5 Where an appellee of larceny hath a 
ſecond appeal againſt him, and is after- 
wards attainted on the firſt, he cannot 
lead it in bar to the ſecond ſ. 5 

6 A perſon attainted is liable to anſwer a 
perlonal action ibid. 

7 A principal attainted cannot plead it 
againſt a proſecution on his convict ion, 
on which the trial of acceſſaries depend 
41 

$ Judgment of fort et dure in one felony 
is no bar to a proſecution for another 
felony. Sed guære for the ſame felony (.7 
Autrefois attaint no plea for one who 
breaks the priſon of the ordinary ſ. 8 
10 An attainder on an indiament for 
murder is no bar to an appeal by trea- 
ſon 3 Hen. 7. c. 1. ſ. 9 
11 In all other caſes autrefois attaint is 
ſtill of the ſame force as it was at com- 
mon law ibid. 


AUTREFOITS ACQUIT, 


1 This plea is grounded on the maxim 
« that a man's life ſhall not be in danger 
more than once for the ſame 33 23 

ch. 3 

2 Therefore, where an indictment or — 
peal is free from error, well com- 
menced, and brought before a compe 
tent juriſdiction, and the priſoner is 
found not guilty, he may in all caſes 
plead ſuch acquittal in bar to any ſub- 
ſequent proſecution for the ſame crime 

we 5241.1 

3 This bar need not be pleaded with a 
profert, &c. of the record of acquit- 
tal; it ought to come before the court 
by wwrit; and the priſoner ſhall have « 
day given him to bring it in 525 

4 A variance between the indictment ano 
the record, provided the nature of the 
crime charged be ſubſtantially the ſame, 
may be helped by proper averments 
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5 If a man be named yeoman in the re» 
cord, and gentleman in the indiftment ; 
or if the acquittal be for murder or 
robbery cujuſdam ignoti, and the in- 
dictment inſert the name; or if the in- 
dictment ſtate a different ſurname than 
that on which the priſoner was acquit- 
ted; yet the variance may be cured 
by averring, that the perſon ſo different- 
ly named was one and the ſame perſon ; 
that he was known as we!l by the one 
name as the other Page 525 1, 3 
6 So alſo a variance reſpecting the time 
and place may be helped by averring 
that they were one and the ſame fe. 
lony ibid. 
7 If the fiſt inditment be in an improper 
county, the priſoner cannot plead -an 
acquittal upon it, in bar to a ſubſequent 
. proſecution, in the proper county 526 
8 And if the acquittal be in the proper 
county, his life is not endangered by 
the ſubſequent proſecution in an im- 
proper county, and ſo cannot be plead- 
ed in bar ibid. 
9 An acquittal for larceny in- the county 
where the goods are found may be 
pleaded in bar to a proſecution for the 
ſame offence ia the county where they 
were taken 1. 4 
10 And a jury of one county may try, 
whether an offence laid in their own 
county be the ſame offence that was 
done in another 526, 527 
11 An acquittal is zres/þa/ſs cannot be 
pleaded againſt an appeal of larceny 
for the ſame goods, for they are dif- 
tio offences 527 f. 5 
12 And generally a bar in an action of 
an inferior nature will not bar another 
of a ſuperior ibid. 
13 An acquittal in murder is a good 
bar to an inditment for petit treaſon, 
for ſubſtantially they are the ſame of- 
fence ibid, 
14 Burglary and ſtealing the goods of A. 
and B. and acquittal on an indictment 
for the burglary and ſtealing the goods 
of B. will not bar a ſubſequent pro- 
ſecution for ſtealing the goods of A. 
but it may be well pleaded againſt a 
ſecond indifment for the burglary 


ibid, 


. 3 


Yy4 15 No 
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15 No diſcharge of an indictment will | 


bar an appea!, and no diſcharge of an 
appeal will bar an indictment, except 
an acquittal by battle, or by verdict oa 
the general iſſue Page 527 f. f 
16 Quere if an acquittal by battle in ay 
appeal may not be pleaded in bar to 
an indictment : 528 f. 7 
17 The acquittal upon indictment or ap- 
peeal fo erroneous as not to ſupport t'e 

' judgment, cannot be pleaded in bar to 

a ſubſequent indiftmen: or appeal ſ. 8 
18 But it is otherwiſe if the error be onl\ 
in the proceſs ibid. 
19 An acquittal on an appeal brought by 
an improper appellant will not bar an 
appeal by the right appellant 5291.9 
go An acquittal in any court of competen! 
juriidiction is as good a bar as an ac- 
quittai in the bigheft court ſ. 10 
gi An acquittal of murder at-the grand 
ſeſſion in Wales may be pleaded to an 
indict ment for the ſame murder in Eng- 
land b ibid. 
g2 An' acquittal of a man as acceſſary 1 
no bar of a ſubſequent proſecution 
againſt him as acegſary after the fact 

1. 1 


83 But it is doubtful, whether the acquit- 
tal of a man as principal is a good bar 
againſt an indiAment as acceſſary before 
the fats ++ ods 

24 Whether a man can be found guilty 
as principal upon evidence which only 
proves him te have been an acceſſary 
before 30 

25 If not, the acquittal of him as princi- 
pal no way acquits him as an accefſary 
before; which opinion is ſtrong], 

holden by Mr. Juſtice Foſter 7614. 

86 The acquittal of a man as BAY. 

before or after is no bar to a ptolecuiion 
againſt him as principal ; ſ. 12 

27 An acquittal as acceſſary to one prin- 
cipal is no bar to an arraignment after- 
wards as acceſſary to another in the 
ſame fact | ſ. 13 


28 By 3 Hen, 7. c. 1. principals and ac- 

ceſſaries in murder may be tried before 
the expiration of the year and day, 
within which time an appeal is allowed 
io be brought | 


31 And an 2cquittal on any other indie. 
ment or appeal, except for death, may 


the fame crime 


29 But an acquittal on this trial within 
the time ſhall not bar the appeal 


Page 530, 531 


30 Nor ſhall this ſtatute extend to any 
other acquittal but on aa indictment 


{. 1; 


fill be pleazed in bar to an appeal for 
| ibid, 


32 And an acquittal on an appeal of death 


may be {til pleaded to an indictment 


ibis. 
33 How the record ſha)! be produced 0 


pleading autrefbis acguit 501 


34 A priloner ſhall be allowed à copy of 


3 


benefit of clergy 


his indict ment to enable him to plead 
autrefois acquit $67 


AUTREFOITS CONVICT, 


This plea is allowed, becauſe the pxty 
ought not to be brought twice into 
danger of has life for the ſame crime 
| 33400 
A conv ction of felony may be pleaded 
to an indid ment or appeal for the ſame 
felony. ibi. 
A conyiQion of manſlaughter on an 4% 
peal may be pleaded to an indiQment 
or appeal of the ſame death ilid, 
But a conviction of manſlaughter on ar 
indictment cannot be pleaded to an - 
peal, unleſs the convict be adanied 
to, or has prayed his clergy ibid, 
A conviction of ene felony cannot be 
pleaded in bar of another felony 334 
333 
A perſon admitted to his clergy ſhui 
not thereby bar a ſubſequent proſeco- 
tion for another felony not — the 
; bi 
A perſon convicted of manſlayghter 01 
an indictment of murder, who hath 
prayed his clergy though not attually 
admitted to it, may bar any ſublequent 
appeal for the fame death ſ, 12 
But if a perfon be acquitted on ſoch 
an indictment it is no bar to the ſod- 
ſequent appeal 10 


9 lt is not material whether the appea n 


n 


bar, whereof ſuch conviction and dex] 


z ww . A ts. 


oo —_ ew co» = CTY & wm. 
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death 1 17 

15 An appeal lies againſt a perſon con- 

victed until he 1s attainted ibid. 
AWARD. 


are pleaded, were depending at the U ſor felony | 


ume of ſuch convictioa, or not 
Page 335 fl. 13 
10 Unleſs the court call a man to judg- 


ment, on a conviction of manſlaughter | 


on an indiment of murder, he cannot 
demand clergy, and thereſore Cannot 
plead ſuch conviction and clergy in bar 
to an appeal 630 f. 14 
11 But it is now ſettled that ſuch a con- 
viction, and the prayer of clergy, may 
be pleaded in bar to an appeal for the 
ſame death, whether the party were 
called to judgment or not ibid, 
12 But if the record is erroneous either in 
reſpect of inſufficiency in the indict- 
ment or appeal, or for a miſ-trial, &c. 
ſo that his life was not in —— the 
priſoner cannot plead ſuch conviction 
and clergy thereon had, in bar of a ſe- 
cond indictment or appeal 536, 537 
13 The form of the concluſion of a plea 
of autrefuts convidt of e 
* 

14 2uere if autrefois convict of ſe defen- 
dendo on an iodictment of murder may 
not be pleaded to an appeal of the ſame 


How far, and in what caſes an attach- 
ment ſhall iſſue for diſobedience to an 
award, made a rule of court 330 ſ. 3; 


B, 
BACKING.—ide Warrant, 


BAI L. 


1 Bail and mainprize alike ſave a man 
from gaol, by committing him to the 
cuſtody of his ſureties 140 f. 2 

2 Bail have a coercive power over the 


perſon of the principal, but mainpernors 


bave not 140, 141 


3 Not leſs than two bail ſhould be taken 
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Page 141 f. 4 
4 On a habeas corpus for treaion or fe- 
lony, the king's bench always require 
four ſureties, in aſum not leſs than gol. 
but higher in the diſcretion of the court 
; ibid. 
5 They may be examined on oath re- 
ſpecting their ſufficiency ibid. 
6 It inſufficient bail be taken, the prin- 
cipal may be forced into a new recog- 
nizancde ibid. 
The number of bail muſt be mentioned 
in the notice (N) x 
8 But exceſſive bail ought not to be re- 
quired - 141, 142 
9 If the ends of juſtice are defeated by 
the non-appearance of the principal, 
and the bail prove inſufficient, the ſhe- 
riff or juſtice of peace who admitted 
may be fined by judges of aſſiae 
| 142 f. 6 
10 To admit perſons to bail, not bail- 
able by law, is puniſhable by the com- 
mon law as aneſcape ſ. 7 
11 By fiat, Weſt. 1. officers ſhall loſe 
their fee and office for ever, and be 
impriſoned three years, &c. ſ. 8 
12 By 27 Edw. 1. c. 3, and 4 Edw. 3. c. 
7. judges of aſlize ſhall enforce the 
ſtat, Weſt, 0 ſ. 9, 10 
13 By 1 & 2 Ph, & Mary, c. 13. jultices 
of peace ſhall not admit to bail perſons 
forbidden to be repleviſed by ſtat. Weſt. 
on pain of being fined by the judges of 
aſſize 143 f. 11 
14 Ignorance of the cauſe of commit- 
ment, or that the mittimus charged the 
offender on ſuſpicion ot telony only, is 
no excuſe for improperly admitting 
him to bail « IZ 
ts But denying, delaying, or obſtructing 
bail, where it ought to be taken, is in- 
dictable; and the off=nder is alſo liable 


to an action | ſ. 13 
16 It is incumbent on the offender to be 
prepared with his bail . 14 


17 By ſtat, Weſt. if any withhold bail 
from perſons repleviſable, they ſhall be 
gr evouſly amerced 143. 144 

18 By THE HABEAS CORPUS ACT 31 
Car. 2. c. 2. wherever any writ of 

; habeas corpus is ſerved at any priſon, 

the gaoler within three days after _ 
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leſs the commitment be for treaſon or 
felony, plainly and ſpecially expreſſed 
in the- warrant) and upon tender of 
the charges, &c. ſhall make a return 
of ſuch writs, and bring up the body 
of his priſoner to the court from whence 
the wiit iſſues, and certify the true 
. cauſes of his commitment or detaine, 
Page 144 

19 If the priſon be above 20, and no: 
exceeding 100 miles diſtant from the 
court, the return, &c. ſhall be within 

10 days, and if above 100 miles, ther 
within 20 days ibid. 
20 All ſuch writs ſhall be marked per 
Hatutum triceſſimo primo Caroli ſecundi 
regis ; and ſigned by the perſon award- 
ing it 145 
21 Therefore if a writ be not ſigned, 11 
need not be obeyed ibid. (N) 1 
22 In vacation, any of the judges, ov 
view of the commitment, or on oath 
or certificate that the warrant was re- 


fuſed, may grant a habeas corpus under} 33 


the ſeal of the court returnable :mmed; - 
ate (other than to convicts or perſons in 
execution), and on ſervice thereof the 
gaoler ſhall make return, &c. as above 
145 

23 Within two days after the return, &c. 
the judge awarding the writ, or in hi: 
abſence any other of the judges, way 
diſcharge the priſoner on bail, &c. un 
leſs it appear that he is detained upon 

a legal proceſs out of a court of crimi 
nal law, or that he is not _—_— 
ibid, 

24 If a priſoner is too infirm to be 
brought up, the court will order him 
to be attended (N) 5 
25 If a priſoner neglects for two whole 
terms to pray a Gabeas corpus, he ſhall 
loſe the right to it in vacation 
146 

26 To refuſe obedience to this writ, Ge. 
incurs a penalty of a 1091. for the firſt 


145s 


offence, 2001, for the ſecond and loſs of 


office 146 
27 No privilege will excuſe a peer from 
obeying this writ ibid. (N) 
28 No perſon diſcharged by habeas cor- 
us, ſhall be again impriſoned for the 

. ſame offence, other than by legal pro- 


[ 


{ ceſs, &c, on pain of gool, Page 146 
29 Priſoners committed for treaſon ae 1. 
lony plainly and ſpecially expteſſed. 
praying in open court the fir week 
of the next term, or firſt day of the fe. 
ſions, to be tried, who ſhall not be in. 
dicted the term or ſefions after com. 
mitment, may upon motion the laſt 
of the term or ſeſſion, be diſcharged n 
bail, unleſs it appear on oath the king 
witneſſes could not be produced. If 
not indicted and tried the ſecond term 
or ſeſſions, they ſhall be diſcharged ſ. 21 
30 Piiſoners may obtain habeas corpus out 
of any of the courts at Yefminfer ſ. 22 
31 If the chancellor or any of the Judges 
in vacation time, upon view of the 
warrant, or oath of its refuſal, &c, ſhall 
deny the writ of habeas corpus, they ſha! 
ſeverally forfeit 5001, ibid, 
32 And ſuch writs do not expire on the 
commencement of the term (N); 
After affizes proclaimed, no priſoner 
ſhall be diſcharged © there upon habeu 
corpus, but ſhall be taken before the 
Judge of aſfſize 146, 147 
34 Judges not liable to penalty for re- 
fuſing habeas corpus in term time; be- 
cauſe no judge is liable to an action for 
what he does as judge 147 f. 2 
35 Nuere, if a ſheriff or conſtable, as conſer. 
vators of the peace, may take bail 
| ſ.2 
36 The ſtatutes empowering jaftices 6 
take bail, have taken away this power 
from the ſheriff and conſtable ſ. 26 
37 The ſheriff, in his torn, might have 
taken bail; for whoſoever is judge of 
the offence, may bail the offender. But 
this power is loſt by reaſon of 1 Edu. 
$i... 148 f. 2 
38 Bail is grantable by ſheriffs by virtue 
of the writs de odio et atia maingriu, 
and, homine replegiando l. 28 
39 The wiit de odio et atia is obſolete 


ibid, 


40 In what caſes mainprize is yet in oc 


41 In what caſes homine replegiands and 
capias in withernam are proper a 
effectual remedies 10 

42 By ſtat. Weſt, 1. outlaws, abjuren, 

| proyers 
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| provers, houſe-burners, counterfeiters 
of the coin or ſeals, perſons excommuni- 
cate, 8nd traitors touching the king 
himſelf, ſhall be in no wiſe repleviſable 
Page 149 f. 32 

3 But perſons indicted for larceny, or of 
light ſuſpicion, or for petty larceny 
(unleſs accuſed as acceſſaries , may be 
let out on ſurety by the ſheriff 149, 
150 

44 Thoſe who are taken for the death 
of a man, were not repleviſable by ſhe. 
riffs, &c. at the common law. Nor 
can juſtices bail for manſlaughter or 
even excuſable homicide, though they 
may for light ſuſpicion thereof; and 
even the ſuperior courts are cautious 
how they bail for homicide ſ. 33, 34 
45 By 3 Hen, 7. c. 1. principals and ac- 
ceſſaries acquitted of murder, may be 
recommitted or bailed at the diſcretion 
of the court till the year and day be 
paſſed | 150. 151 
46 Perſons impriſoned by the ſpecial 
command of the king, or his privy 
council, were not repleviſable by the 
ſheriff, &c. 151 f. 36 
4 How far perſons committed by com- 
mand of the king's juſtices are replevi- 
fable by the ſheriff under the ſtat. of 
Weſt, 151, 152 
48 Perſons impriſoned for the foreſt, are 
excepted out of the writ de homine re- 
plegiands | 152 
49 But by ſeveral ſtatutes, no man ſhall 
be impriſoned for the foreſt, without 
indictment, unleſs taken with the mai- 
our, or treſpaſſing 152, 153 
5o How ſuch offenders may be bailed or 
mainprized 153 f. 39 
$1 PerSONs outlawed, or who have ad. 
Jured the realm, thoſe taken upon an 
excommunicato capiendo, approvers, and 
all perſons convided of felony, or other 
brinous crime, and alſo all thoſe who, 
on examination, confeſs the puilt of 
felony, and are /o charged in the war- 
rau, are excluded from the benefit of 
levis by the ſtat. of Weſt. 153 f. 40 

52 Bail is only proper where it ſtands in- 
different, whether the party be guilty or 


that indifferency is removed, it would 
be abſurd to bail Page 153 f. 40 
53 By ſeveral ſtatutes, the bodies of pri- 
ſoners convicted or in execution, re- 
ſtrained from being bailed 152, 154 
54 The court of king's bench may bail 
a perſon upon an outlawry for felony 
15 
55 Juſtices of gaol-delivery may bail = 
convict of manſlaughter, and it is /aid, 
for any other felony ibid. 
56 A perſon impriſoned by excommuni- 
cato capiendo, in a cauſe of which ihe 
ſpiritual court has no conuſance, may 
be bailed on habeas corpus, or he may 
ſuperſede the writ ibid. 
57 PerSoONs taken with the maincur, 
priſon-breakers, perſons appealed by 
provers, perſons apprehended upon hue 
and cry, notorious thieves, dangerous 
and treaſonable rioters, conſpirators, 
reſcuers, and perſons guilty of miſpri- 
fion, præmunire, or maim, and ſuch like 
notorious offences, ſeem not to be bail- 
able by the ſtat, Weſt, 153 
58 But in offences, under the degree of 
felony, bail ſeems to be left, in a great 
meaſure, to the diſcretion of the Jotge 
1014. 
59 PersoONs apprebended for arſon, for 
falſifying the coin, or king's ſeal, or 
for treaſons, are excluded from reple- 
vin by the ſtat, Weſt. 156 
60 The ſheriff therefore cannot releaſe 
ſuch offenders even by bomine replegi- 
ande | ibid. 1. 46 
61 Yet if any be charged before the ſhe» 
riff with «ny of the above offences, 
_ very light ſuſpicion, it ſeems the 
eriff is not bound by the ſtatute to 
commit him ibid. 
62 If ſuch offender be under an arreſt, 
either of a magiſtrate or private perſon, 
the ſheriff cannot replevy him ibid. 
63 By modern practice, ſheriffs ſhall re- 
ceive no one into their cuſtody, but by 
warrant from a magiſtrate 156, 157 
64 The king's bench not reſtrained by 
the ſtat. Weſt. from bailing in all caſes 


157 
65 PerSONs of good reputation isi, .d 


innocent of the charge, But ww 


of larceny before ſheriffs in their forge, 
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and lords in their leets, are rep/evi(- 
able by virtue of the ſtatute of Welt. 
Page 157 f. 48 

66 Perſons not excepted by the flatute. 
who, being of good repute, are impri- 
foned upon light ſuſpicion, ale alſo re- 
pleviſable 158 f. 49 
67 Perſons impriſoned for petit larceny, 
if there be any colour to preſame their 


innocence, may alſo be bailed 1674. 


0 

68 Treſpaſs not extending to life or 3 

ber, except the offence be open a 

manifeſt, is bailable by the ſtatute ſ. 51 

69 The appellee of an aphprever is bail- 
able | 


ty 


70 Acczs8artes of good reputation are 
bailable till the principal be convicted 
. I 
71 Perſons notoriouſly guilty as Xs 
ſaries of crimes excluded from clergy, 
are not bailable 
72 By 31 Car. 2. c. 2. no perſon charged 


as acceſlary ſhall be removed or bailed | 


by that act, otherwiſe than be might 
have been before 160 
3 Where there are ſtrong preſumptions 


of guilt againſt an acceſſary he was 


not bailable before the ſtatute, nor is 
now bailable by it ibid. 
74 In War CasEs JUSTICES OF PEACE 
MAY ADMIT OFFENDERS TO BalL 

| 160 

25 Wherever juſtices have juriſdiclion 
over the offence they may bail the 
offender indifed before them, upon 
the like circumitances as other courts 
may bail. | 160 f. 54 
76 Two juſtices, one quorum, may bail 


perſons indifted before the ſeffions ;| 


becauſe any two ſuch juſtices may try 
the offence ibid, 
77. One juſtice of the peace may bail any 
offence, under the degree of felony, 
over which the ſeſſions has jurifdic- 
tion ; for ſych juſtice, being a judge of 
the court, retains the diſcretionary 
power of judging of the propriety of 
admitting ſuch an offender to bail 
| 160, 161 
78 One juſtice of the peace 
bail or impriſon a perſon who has 
given another à dangerous wound, 


159, 100 


may either 
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exerciſing his judgment on its probable 
wortalicy age 161 
79 By 1 Rich, 3. c. 3. every jultice of 
peace may let perſons arretted or im. 
priſoned for /uſpicion of felony to bail 
or mainprize, in*like form as if they 
had been indicted at ſeſſions ſ. 5 
80 But by 3 Hen. 7. c. 3. the 1 Rich. 3, 
c. 3. is repealed and power is given to 
two juſtices, one to be of the quorum, to 
let perſons mainpernable by law to bail 
until the next (c{ſions or gaol-delivery, 
the recopnizance of which ſhall be 
ceitified to the ſaid ſeſlion, &. 161, 

6 
81 Alſo by 1& 2 Phil, & Mary e. 2 
jullices of the peace ſhall admit any 
| perſons to bail who are declared ine. 
pleviſable by the ſtatute of Weſtmin, 
fler 162 f. 57 
32 And two juſlices, one to be of * 
guorum, {hall not let to bail any perſou 
arreſted for manſlaughter or felony, 
or for ſuſpicion thereof, unleſs the 
ſame juſtices be preſent together at the 
time of the bailment (except in 
open ſeſſions), and the ſame ſhall be 
certified to the next gaol-delivery un- 
der their bands 162 f. 58 
$3 And previous to bailing uch priſoner, 
the ſaid juſtices, or the one quorum, 
ſhall take his examination and the de- 
poſitions of the witneſſes in writing, 
as far as may be neceſſary to prove 
the felony, &c. and tranſmit the ſane 
to the next gapl-delivery ibid. ſ. 59 
84 Juſtices of the peace are autho- 
riſed to bind over neceſſary witneſſey 
to appear and give evidence againſt 

| ſuch priſoners at the 3 
| 103 

85 Juſtices of peace and coroners in Lox- 
don, Middleſex, and other cities, have 
authority to let to bail felons and pri- 
ſoners in the ſame manner as before, 
and to bind over witneſſes, &c. o_ 
61 

86 The juſtices of gaol-delivery ſhall 
puniſh jattices of the peace for offend- 
ing againſt the above recited ad of 
Phil. and Mary 1014, 
87 Juſtices, as conſervators of the peace, 


2 — 


may bail off nly tending di- 
| y any offence only ach 
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a breach of the peace 
* Page 163, ſ. 62 
88 One juſtice cannot bail a perſon for 

any other crime than that which bare- 
ly tends to a direct breach of the peace, 
unleſs ſuch power be limited by ſome 
ſtatute, or the party have been indicted 
at ſeſſions 163 f. 62 
89 No juſtice of the peace can bail a per- 
ſon impriſoned for treaſon againſt toe 
king, arſon, &c. or any crime declared: 
not bailable by the ſtat, Welt, ( vide 
ſupra) 164 f. 63 
Bot if ſuch offender be only accuſed 

on light ſuſpicion, the juſtice may take 
ſurety for his appearance 156 and 164 
91 And by virtue of 1 & 2 P. & M. c. 
13. jullices of the peace may bail any 
perſon impriſoned on a flight ſuſpicion 
of a fact clearly appearing to be no 
higher offence than manſlaughter, and 
& fortiori if it only amount to miſad- 
venture or ſelf-defence 154 f. 63 
92 The juſtices at their peril muſt take 
care that the offence in truth amounted 
not to murder ibid. 
93 Juſtices of the peace ought in no cale; 
to bail any perſon guilty f any homi- 
cide, by his own conſeſſion or the no- 
toriety of the ſact ibid. 
94 The above mentioned ſtatutes (wide 
Japra, No. 81 to 86) only ſhew the 
manner of bailing by juſtices, and d- 
not point out the perſons bailable; for 
which the ſtat. of Welt. muſt be ob- 
ſerved ibid. ſ. 64 
95 Juſtices are not impowered to bai 
civil actions, perſons taken on proceſs 
of contempt, or writ of rebellion out of 
chancery 164, 165 
96 In WHAT CA*cES BAIL is GRAN T- 
ABLE BY JUSTICES OF GaOL-DE- 
LIVERY 165 f. 65 
97 Such juſtices may bail on conviction 
of homicide. by miſadventure or /e de- 
ſindendo, to enable the offender to pur- 
chaſe his pardon ibid 
98 If a convict of, manſlaughter purchaſe 
his pardon, they may bail him after 
their ſeſſion is determined, &c, ibid. 
99 They — bail a priſoner convicted 
them of manſlaughter agaioſt 

plain evidence 10 7510 


{100 Juſtices of the peace cannot bail in 


any of. the above caſes : The reaſon of 


it Page 165. 1. 65 
101 Jnitices of gaol-delivery may bail an 


appellee in death or robbery, &c. &c. 
where the appellant is diſabled by ex- 
plaintiff be 

bid, 


communication, until the 
abſolved 

102 Wrereg Bair is GRANTABLE BY 
THE KinG's Banca 168 
103 The king's bench will exerciſe its - 
+ diſcretion as to bailing priſoners on 
commitments by the privy council, 
where the crime is ſpecially wan. 

l 
104 Where a perſon is impriſoned upon 
a »/urped authority, the king's bench 

will diſcharge him without may 
ibid. 
105 The famous caſe of Sir Jobs Corbet 
ſtated, in which it was determined that 
the king's bench will not bail on a 
commitment by the privy council, in 
which werrant no other cauſe of im- 
priſonment was contained, but that it 
was at the king's command 166 to 16$ 
106 This deciſion produced the Peri- 
TION OF Ricgr; ſince which it is 
agreed that wherever any commitment 
by the privy council hath not ex- 
preſſed, with ſome convenient cer» 
tainty, the crime alledged againſt the 
party, he ought to be bailed upon his 
habeas corpus 168, 169 
10% And by 16 Car. 1. c. 1. whoever 
ſhall be impriſoned by the command of 
the king or privy council ſhall have 
| his babeas corpus, &c. &c. &c, 169, 
ö 170 
108 The court of king's bench will — 
bail a priſoner committed by either 
houſe of parliament during the con- 
tinuance of the ſeſſions 1701, 73 
* Even if an exceſs of juriſdiftion ↄlain- 
5 and expreſily appear, it ſeems que- 
ſtionable how far the court would in- 
terpoſe ibid. 
110 | he ſeveral caſes of commitments by 
parliament enumerated 170, 171 
111 On a commitment by either houſe 
for a contempt, the court of king's 

bench has no juriſdi ion: Lord Holt 


ſaid the power extended only to com- 
| mi meuts 


mitments for contempt in the face of | 
the houſe Page 171 
112 Modern opinions of the privilege 
oſ parliament to commit for contempts, 
and the impoſſibility of the courts to 
interpoſe to bail the priſoner ibid. 
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113 It is agreed that the kiog's bench 
may bail a priſoner committed by ei- 
ther houſe for a contempt after the 
diſſolution or prorogation of the par- 
liament ibid. ſ. 74 

114 Whether the king's bench will bail 
a lord committed by the houſe of lords 
and pardoned 171 f. 75 

115 The diſpute in the reign of James 
the firſt reſpecting the power of the 
king's bench to bail perſons com- 
mitted by the court of chancery 172 

115 A commitment by the court of chan- 
cery for diſobedience to a decree is 
good without ſhewing what the decree 
was 173 

117 The king's bench may, in diſcre- 
tion, bail any perſon deprived of his 
liberty by an inferior court ibid. ſ. 77 

118 Inſtances in which the court wil) 
exerciſe this diſcretion 173, 174 

119 Of the proceedings in the king's 

_ bench upon a habeas corpus 174 


I 
120 Neither the judges of the kiog > 
bench, nor of any other ſuperior court 
of juſtice, zre reſtrained from admitting 
any offenders 10 bail by the ſtatute of 
Weſtminſter ; yet they will regard the 
rules preſcribed by it, and not bail 
one thereby declared irrepleviſable, 
without ſome Special 1 
80 
121 Thereſore, without ſpecial motive 
they will not bail perſons convicted of 
felony, or notoriouſly guilty thereof 
ibid. 
122 The king's bench will bail a perſor 
for an erroneous deſcription, who ie 
taken on capias utlagatum 175 1. 80 
123 Or where a perſon outlawed alledges 
an error in the record ibid 


124 Or where a perſon is convicted of 
ſelony againſt manifeſt evidence 
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ment hath unreaſonably dela 
proſecution, &c. Page _ 
126 Or where the priſoner in appeal 
hath pleaded the excommunication of 
the plaintiff ibid 
127 Or where the life of a priſoner is 
endangered by his continuance in pri. 
fo R 
128 The fact of indiſpoſition upon which 
the court will bail a priſoner muſt be 
immediate, and not be ſelf. created, or 
the reſult of an habitual diſeaſe 176 
129 The king's bench has power op. 
in all caſes whatſoever, and will exer- 
ciſe their diſcretion in all caſes not 
capital; in Capital caſes where inno- 
cence may be fairly preſumed; and in 
every caſe wherethe charge is not alledy. 
ed with ſufficient certainty ibid. (N); 
130 A variety of inſtances enumerated 
in which the court of king's bench 
have bailed priſoners tbid, 
131 The king's bench will not look 
into the depoſitions before the coroner 
in order to bail for murder ibid, 
132 Caſes in which the king's bench will 
not admit priſoners to bail ibid. 
133 In WHAT casESs Bail is GRAxT- 
ABLE BY THE OTHER Cours or 
WesTmMInsTER HALL 176 f. $1 
134 The Common Pleas and Exchiqur 
at any time during term, and the Court 
of Chancery during term or vacation, 
may award a habeas corpus by the com- 
mon law, &c. 176,81 
135 By the Haezas Corus Aer 
(vide ſupra No. 19, &c.) any of the (aid 
courts in term time, and any judge of 
either bench, or baron of the exchequer 
in vacation, may award a habeas cor, 
and thereupon bail the priſoner 176, 


177 

136 The above mentioned clauſes of le 
habeas corpus act extend not to treaſon 
or felony plainly and ſpecially expreſ- 
ed in the warrant Mm . 82 
137 No inſtance of ſuch crimes having 
ever been bailed by the common plea: 
exchequer + ibid. 
138 In ſome inſtances, perſons committed 


ibid. 
125 Or where the proſecutor of an indiQt- 


for felony are bailable by the court d 
— ibid, 
139 I 


' 420 In WHAT FORM BAIL 1s TO BE 
Net Page 177 f. 83 
140 The king's bench, in admitting to 
bail for felony, &c. take a ſeveral re- 
cognizance from each of the bail in s 
ſum certain, and alſo in body for — p 
id. 
141 Juſtices of peace may in diſcretion 
adopt the ſame form ibid. 
142 If the priſoner be bailed before the 
return of the cepias in felony—or if he 
be bailed by an inferior court for an 
inferior crime, the recognizance hal] 
only be in a ſum certain, and not body 
143 Perſons bound body for body are. 
at this day, only liable to fine, &c. ibid, 
144 WHAT SHALL FORFELT A RECOG- 
NIZANCE OF BAIL 177 f. 84 
145 How far ſtanding mute on the trial 
amounts to a forfeiture 178 
146 A man's bail are his gaolers of his 
own chuſing ibid. 
147 Non-appearance to a ſecond inform- 
ation, after a molle preſegui entered 
on the firſt, and upon which a recog- 
nizance was taken, is a forfeiture 
ibid, 
143 The recognizance in the above caſe 
ſhall not be forfeited by the non-ap- 
pearance of the party the firſt day of 
every term, after pleaz as it may be 
before he hath pleaded ibid, 
149 By 4 Geo, 3. c. 10. the barons of 
the exchequer upon affidavit and pe- 
tition, may diſcharge perſors liable to 
impriſonment upon eſtreated recogniz- 
ances without any gueflion 178, 179 
150 No diſcharge ſhall be ſo given 
where any other debt is due to the 
crown, than by ſuch recognizance 179 
151 Nor in any caſes relating to frauds 
on the revenue | ibid. 
152 If the party to an eſtreated recogniz. 
ance takes his trial the next ſeſſion, he 
may compound the forfeiture for a very 
ſmall matter ibid, (N) 
153 If the money be levied, the couri 
will order the proſecutor's cofts to be 
paid, and the ſurplus to be reſtored 
x ibid. 
154 Oa an acquittal, the bail, on motion, 
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ſhall be diſcharged, though the acquit- 
tal be not entered Page 179 
155 Neither the defendant nor his bail 
can be called on their recognizance 
without notice, except on the day they 
were bound to appear ibid. 
156 On non-appearance, the court will 
not diſcharge the recognizance, even 
though the attorney general conſents ; 
but will reſpite it till next term ibid. 
157 The court is to judge whether the 
recognizance ought to be eſtreated or 
diſcharged ibid. 
158 A convict pardoned on condition of 
tranſportation, may ſurrender in diſ- 
charge of his bail by habeas corpus, 5 


159 But if the convit be actually on 
board the tranſport the court will not 
award the habeas corpus ibid. 

160 On a recognizance entered into to 
try a miſdemeanor at the enſuing ſeſ- 
ſions, the defendant muſt take out his 
venire on the ſecond day of the ſeſſion, 
But on negleRing ſo to do, upon mo- 
tion and affidavit that it was not to 
delay the trial, the court will reſpite 
the recognizance : notice of the mo» 
tion muſt be given, 

151 On arecognizance being forfeited, it 
1s of courſe eſtreated ; but the court, 
on motion, will grant freſh proceſs 
againſt the party for the purpoſes of 
Juirice, 

162 Juſtices of gaol-delivery may puniſh 
thoſe who improperly admit offenders 
to bail 33 ſ. g. 34 f. 11K 12 

163 Whether a gaoler, &c. who bails a 
priſoner that is not bailable, is anſwer- 
able for an eſcape, if he do not appear, 
Ec. e 199 

164 In what manner offenders who are 
apprehended in a different county from 
that in which the offence was commit» 
ted, ſhail be admitted tobail 55. 183 

165 How bail ſhall be taken on a proceſs 


for contempt of court 231 
BAILIFF,—-Conflable. Coroner. Arreſt. 
Attachment, 


1 In what caſes à bailiff is liable to at- 
tichment 
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tachment Page 215. 217] appeal of mayhem Pas 
2 By 23 Hen. 6. c. 10. judges of aflize|2 = appeal of mayhem wil — 
ſhall enquire into the conduct of bailiff action of battery ibid. fs 
and puniſh them for any miſdeed in|3 Whether battery may be barreg oy 
office , 41] nonſuit in maybem 238 f. 26 
3 A bailiff cannot diſtrain for an amerce 4 Battery is an offence within the joril. 
ment without a ſpecial warrant 96 | dition of a juſtice of the peace 60. 13 
4 A bailiff in his own precinct need not 3 
ſhew his warrant 137 
5 In what caſes bailiffs of towns are au- BATTLE. 
thoriſed to arreſt ſuſpedted perſons | | 
| 13:]1 The defendant in an appeal of main 


6 A ſpecial commiſſion may iſſue to en] may wage battle 239 f. 28 
quite into the oppreſſion of bailiffs 272 An appellee by an approver may vage 
ſ. 27] battle 298 f. 23 


7 How far juſtices of aſſize may inquire]3 A trial by battle is in the eledif af 
into the conduct of bai 41, 42] the defendant in appeals cf treaſon be. 
| fore the marſhal ; and in felony either 


by appellants or approvers 599 
BANISHMENT,——Tran/portation. 4 The form, manner, and conſequence of 
waging batile 599, 600 


5 5 A defendant cannot wage battle either 
E A R.— Appeal. Autrefois Acguit. | againſt the king or a peer of the realm 

f Attainder. bol 
4p | 6 No battle ſhall be waged againſt a 
'BARONET.—V ide Appeal. Indifment.| citizen of London ihid, 
| 7 No batile ſhall be waged in rape id, 

: 8 In what caſes the plaintiff may counter. 
BARRATRY, plead an iſſue of batile ibid, 


| 9 Battle cannot be waged againſt a blind 
1 2 An indictment againſt a perſon as a] man 10% 


common barrator is ſufficient without 
- ſetting forth the particular facts 323 
2 Barrators may be indicted at the ſhe- B AWD V. HOUSE. 
riff's torn 106 f. 58 | 
| A conſtable is ex officie authoriſed to 
arreſt all frequenters of bawdy-houſes 
B AST AR D. gi 


1 Baſtardy does not preclude from re- BEHAVIOUR 
.  ceiving the benefit of clergy 475 f. 5 
2 By 21 Jac. c. 27. if the mother of a|1 How far the ſcandalous behaviour of an 
baſtard child endeavour to conceal its | offender ought to influence the diſcre- 
death, ſuch concealment ſhall be evi-| tion of the magiſtrate, as to refuſing 
dence of murder 618 f. 43] bim to bail 165 4 
3 Several adjudications upon the con-|2 A perſon appealed of bigh triaſin 
ſtruction of this act 618, 619] though by a diſabled approver, ſhall 
4% | be bound to his good behaviour 153 
| 3 How far a recognizance for 
BATTERY. haviour may be ſuperſeded by d. 
| rari 817,46 


BEHEAD 


1 A count of battery abates a writ 2 
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BEHEADING,—Vide Execution, 
BELL-MET AL.— 4rraignment, 
BENEFIT of CLERGY.—-/ide Clergy. 


BIGAMY. 


1 Where the firſt marriage is abroad, and 
the ſ-cond within the realm, may be 
tried in England. —2zere if the firli 
is in England, and the ſecond abroad, 
if it may not be ſo tried Page 315 f. 39 

2 Bigamy was anciently debarred of 
clergy 475+ 478 

3 By 1 Edw, 6. c. 12. although a man 
de married to two wives or more, he 


ſhall have his clergy 475 
BILLA VERA.—Vide Indicdtment. 


ese. 


1 An Iriſþ biſhop may be as well de- 
ſcribed by the addition of his biſhoprick 
as an Engliſb biſhop may by his 271 f. 

109 

2 A ſpecial commiſſion may be granted 
for enquiring into the temporalties of a 
bilhoprick while in the king's hands 

27 I, 25 


BILLS of EXCEPTION. 


No bill of exceptions is grantable on 
| ladiftments for treaſon or felony 602 


1 The rewards allowed to thoſe who ſhall 
apprehend and convict offenders againſt 
this act 124, 125 

2 Whoever ſhall reſcue any perſon in law - 
ful cuſtody for any of the offences cre- 
ated by this a&, or ſhall induce another 
to join in committing them, ſhall be 
guilty of felony without clergy 213 

Vor. II. 


BLANK WaRRANT.— Arr, 


The court may prant an attachment 
againſt the ſheriff or bailiff for making 
an arrelt by force of @ blant warrant 

Page 216 
A juſtice cannot legally grant a blank 
warrant 133 


BLINDNESS, 


Formerly, blind perſons, being inca- 
pable of holy orders, werecon ſ:quzntly 
inadmiſſible to the benefit of clergy 

f 475 
A blind appellant may counterplead 
his infirmity agaialt the wager of battle 
by the appellee 609 


2 


BLOOD CORRUPTED, 


A condemnation by the court of the 
conſlable and marſhal, not being a court 
of common law, corrupts not the blood 
18 f. 11 

No ſentence, in appeal, by virtue of 

1 Hen. 4. c. 14. ſhall cauſe the blood 
to be corrupted 234 1,12 

3 The king's pardon cannot ſalve the 
corruption of blood by atiainder of trea- 
ſon or felony 359 f. 57 

4 An attainder of treaſon or felony ſtains 
the blood, and renders the party ignoble 

| | 648 f. 47 

5 The convict, whoſe blood is corrupted, 
can neither inherit as heir, nor can he 
have an heir | ibid, ſ. 48 

6 Corruption of blood bars a deſcent, un- 
leſs the land were entailed 161d. ſ. 49 

7 Inſtances of the courſe of deſcents which 
may be barred, by the corrupted blood 
of one, in the line through which it muſt 
paſs ibid. 

8 A perſon whoſe blood is corrupted, (till 
retains a capacity to purchaſe lands, 
but he cannot hold them 649 f. 50 

9 In what caſe corruption of blood ſhall 
create eſcheat ibid. 
10 Blood once corrupted, cannot be re- 
ſtored to its original purity, but by the 


| Z 2 omni- 
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omnipotence of parliament (vide ſupra 
No. 3) Page 6491. 51 
11 But iſlue, born after pardon, may in- 
herit in the ſame manner as if the blood 
of the anceſtor had never been corrupt- 
ed ibid. 
12 By 7 Ann. c. 21. and 17 Geo. 2. 39. 
after the death of the pretender and his 
fons, no attainder for treaſon ſhall cor- 
rupt the blood 649, 650 


BONA « CATALLA.—Vide Goods, 


BOOTH. 


By 5 & 6 Edw. 6. c. 9, robbery in any 
booth or tent, in any fair or market, the 
owner, his wife, children, or ſervants 
being therein, is ouſted of clergy whe- 
ther ſuch inmates be ſleeping or wak- 


ing 498 f. 90 p. 500 
BOTANY BAY. — Jide Tranſportation. 
BRASS.—drraignment. 


BREAKING.—Vide Arreft. Houſe- 


breaking, 


BREAKING PRISON. —E/cape. Ręſcous. 
1 Breaking of priſon was felony by the 


common law, if the impriſor.ment was 
legal, whether it were for a criminal or a 
civil cauſe, or whether the priſoner was 
actually within the walls, or only in 
the ſtocks or perſonal cuſtody of ano- 
ther 190 ch. 18 
2 Tr is immaterial whether it be the 
king's priſon or one belonging to the 
lord of a franchiſe ; for every perſon 
who is in lawful cuſtody is the kings 
priſoner, and whoever breaks there- 
trom is by the ſtatute de frangentibus 
priſonam (infra No. 4.) guilty w_ 

37 


before the coroner is not traverſable 
the common law Page 190 ch. 1} 
4 By 1 Edw. 2. ſts 2. none that brezkek 
priſ-n ſhall have judgment of life c 
member for breaking of priſon onl 
except the offence. for which he _ 
taken required ſuch judgment 100 . 3 
5 Any place whatſoever wherein a perlon 
under a lawful arreſt for a ſuppoſed 
crime, is reſtrained of liberty, is a priſon 
within the act 191 A 
6 The impriſonment of a perſon, who i 
taken on a capias awarded on an in. 
dictment, is lawful, though eventully 
the priſoner appear to be innocent, 

the proſecution groundleſs . 
7 A commitment by lawful mittinu; cd 
ſuſpicion of a felony a&nall di, . 
though the party be not indicted, js 
lawful impriſonment within the a 10% 
| . 6 
8 Bot if no felony were done, nor the 
party indicted, his breaking from pri- 
ſon is no offence ibid. \.1 
9 If a felony were done, yet no juſt caul 
of ſuſpicion, and the mittimus be not 
in legal form, the breaking priſon i 
no felony ibid. .. 
10 But if the cauſes of ſuſpicion be ſtrong 
enough to juſtify the arreſt, the brei 
ing will be felony although the u. 
mus be informal 192 
11 A juſtice's mittimus is a good jultihcy 
tion of impriſonment, and, under ary 
circumſtances, makes it dangerous to 
break therefrom ibid, 
12 There muſt be as actual breiking ef 
the priſon to come within the 13 
ibid.. 
13 Every indictment for this offence 51 
felony mult have the words felenice fre 
git priſonam ibid, 
14 It a priſoner eſcape without uſing vir. 
lence, he is only guilty of a — 

: 1 


15 The breaking muſt be by the priſover 
or by his privity or procurement 19} 
16 An eſcape through a breach whict 
others have made is not within the — 
1018+ 

17 A priſoner who breaks a priſon ot 
fie in order to fave his life, or from 20 


other act of neceſſity, and 


#014, 
3 The confeſſion of having broke priſon 


| 


eſcape) 


LES _—_—_ — — 
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| i ithin the at Page 193 
eſcapes, is not within 1 193 


13 No breach of priſon will amount to 
ſelony, unleſs the priſoner eſcape * 
12 

19 Nor is it felony. it i: ſaid, in a ſtranger 
who breaks a priſon, unleſs felons there- 
by eſcape : ibid, 
20 A priſoner, whoſe offence is made capi- 
tel by any ſtatute fince the ſtatute 4e 
frangentibus priſonam, is equally within 
the act, if he break bis confinement, as 
if it had been ſo by the common law, 
or made ſo before the act ibid. ſ. 13 
21 The offence for which the party was 
imprifoned muſt be capital at the time 
the offence is committed 193, 194 
22 If the mittimus charge the priſoner 
with an offence under the degree of 
capital, and in truth it be not capital, 
he cannot be guilty of felony by break- 
ing the prifon 194 f. 15 
23 And if in truth the offence be not capi- 
tal, although the mittimus charge it to 
be ſo, it would be difficult to maintain 
that a breaking would be felony ibid. 
24 A perſon committed for felony where 
in fact no felony hath been done, can- 
not be guilty of feloxy by breaking from 
his reſtraint | ibid. 
25 It is thecrime itſelf, and not the nature 
of the charge, that conſtitutes the 
offence ibid, 
26 The queſtion examined whether, in 
priſon breach, the felony ſhall be con- 
ſtrued from the charge in the mittimus, 
or from the real nature of the offence 

194, 1 

27 It is immaterial, whether hy Gas 
who breaks his priſon were under an 
accuſation only, or actually attaint- 
ed of the crime for which he is con- 
fined 195 
28 A perſon committed for high treaſon, 
becomes guilty of fe'ony only, by break- 
ing and eſcaping fingly ; but if by his 
breaking he knowingly effectuates the 
eſcape of other traitors, be is thereby 
guilty of high treaſon ibid. ſ. 17 
29 As ſuch allitance given to felons will 
make an acceſſary, ſo if given to trai- 
tors it will make high treaſon ibid. 


30 A perſon breaking priſon may be ar- 
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raigned for the offence before he is 
convicted of the crime for which he 
was impriſoned Page 196 
31 The offender cannot be arraigned on 
the ſheriff's retu n of a piiſon breach 
he muſt be indicted ibid. f. 19 
32 It muſt appear by the indiAment that 
the offender was lawfully in priſon, and 
for a capital offence ibid. (. 20 
33 It is not ſufficient to ſay quod felonict 
Fregit Prom 
34 Breakers of priſons, whoſe offence is 
under the degree of capital, ſhall be 
ſeverely puniſhed by fine and impriſon- 
ment ibid. ſ. 21 
35 By 16 Geo. 2. c. 31. to aſſiſt the 
eſcape of a priſoner for treaſon or ſe- 
lony, or to convey inſtruments to him 
for the purpoſe, is tranſportation. But 
if the priſoner be confined for petty lar» 
ceny, &c. it is a miſdemeanor only (Vide 
eſcape for the particulars) 210, 211 
36 Breaking the priſon of the ordinary 
was oulted of clergy 475 f. 9 


BURGESS, 


Burgeſi is too general, and therefore not 
a good addition of the ſlate and degree 


272 
BURGLARY. 


1 A writ of appeal for burglary may be 
abated by the court ex officio, for the 
word bargaliter, inſtead ut burglariter, 
or bargulariter 2608 

2 An indictment muſt deſcribe the of- 
fence by the word burglariter, or bur- 
gulariter, or burgalariter 320 

3 By 5 Ann, c. 31. whoever ſhall pro- 
ſecute a burglar to conviction, ſhall have 
401, — and a certificate exempt- 
ing from pariſh offices, &c. 124 f. 27 

4 Principals and acceſſaries, before the 
fact in burglary, excluded from clergy 

475. 484. 502, 503 

5 Where a man found guilty in one 
county of an offence which amounted 
to burglary ia another, is ouſted of 


clergy 495» 496 
6 An indictment for burglary is inſuffi- 
| Z 22 cient 
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cient without the word nofanter Page 
. 321 
7 Accomplices in burglary diſcovering, 
Kc. two offenders, are entitled to 2 
pardon 540 f. 6 


B URS H. 


1 A wiſne may come from a burgh 26; 
2 By common law, juries from burghs 
needed not to have 40 l. yearly 309. 

F | 583 
3 By 23 Hen. 8. c. 13. burghers hal] 
have 40 l. clear, to be jurors, &c. 585 


EURNING in THE HAND. 


4 By 4 Hen, 7. c. 13, convicts for mur- 
der, not in holy crders, ſhall be mark- 
ed withan M; and for felony with a 

T, in the brawa of the left thumb 

508 f. 121 

2 By 18 Eliz. c. 7. every convict admit- 
ted to clergy and burnt in the hand, 
ſhall be delivered out of priſor, and noi 
to the o dinary 5og ſ. 124 

3 By 5 Ann. c. 6. perſons convicted ol 
larceny and burnt in the hand, may be 
ordered to the houſe of correction 512, 

23 

4 By 19 Geo. 3. c. 74. burning in the 

hand aboliſhed | 513 

5 Tranſportation is only put in the place 

. cf judgment for buining in the hand, 
and not in the place of the ad burn- 
irg ibid. ſ. 137 


B UT L E R. 

A butler who has the bare charge of goods, 

without the poſſeſſion, cannot maintain 

an appeal 240 
C 

CALENDAR OF PRISONERS, 


By 3 Hen. 7. e. 3. the ſheriff ſhall certify 2 
liſt of his priſoners to the juſtices of 


2 The canon law is of 


What it is 


ciral MATTERSG. 

for the Purpoſe of being 
| ö 

CANON LAW. 


gaol-delivery, 
calendared 


All perſons in holy orders have the 


privilege of clergy by the cancy 
law | 474 
no force, except 
where it is allowed by, and is conſiſent 
with the common or ſtatute law of the 


realm 474 {.2 


3 In what inſlances the common law ha 


been received, with reſpe to the bete. 
hit of clergy 474 475 


c APITAG E. 


113 {2 


CAPI AS.—Jide Procfe, 


i Doors may be broke open to execute: 
capias, grounded on an indiftment; 
or a capias from the king's bench, or 
chancery, to compel ſurety for the 
peace, &c. or a capins utlagatum ct 
pro fine in any action 138 f. 3, 

2 A capias upon an indictment will bring 
the party impriſoned by virtue of it 
within the ſtatute de frangentibu: pri. 
ſSenam, if he break from cuſtody, . 
though no crime were in truth con- 
mitted 19105 

3 In what caſe a capias ſhall iſſue, upon 


a nibil being returned to a ve 
402 1.10 


4 A capias is not, property, the firlt pio. 


ceſs on an indid ment, under the degret 
of mayhem, or felony, &c. unleſs gien 
by ſome ſtatute ibid, |. 1 
5 A capias is the firſt proceſs on informs 
tion againſt a commoner for intrub% 


&c, ibid, l. 11 
6 Where a capias ſhall iſſue in Qui TW 
403 f. 


7 A capias ſhall iſſue on a criminal ino. 
mation, if no appearance be enterdn 
four days after ſubpoena ö 


e FY [Pw wm= oO 
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| 8 A capias is the firſt proceſs in all in- | Preſcription, is ſanctified by many pre- 
dictments of treaſon or felony cedents . - Page 361 
Page 403 f. 159 The caption of an inditment found at 

g How many days muſt be between the] the leet, or other inferior court, -/? 
telle and the return ' 1,16 expreſily ſovew, that the jurors were 12 
10 A capias ſhall iſſue againſt a defend- in number; that they were of he place, 
ant who eſcapes 404 f. 19] Ke. for which the court is holden, and 
11 A ſuit by capias inſtead of diffringas| that itwas found upon their oaths 361. 
is a diſcontinuance „„ | ſ. 125 
12 A capias is annulled by the interven-j10 And guere, if the omiſſion of the ju- 
tion of a term between the teſte and the] rors names in the caption is not error 
return ibid. ibid, 
1; On every indictment under the degree{11 How far the omiſſi:n of certain tech- 
of capital, there mult be three capias's| nical phraſes in the caption will. or 
before the exigent ſhall be awarded] will not, vitiate the inditment ibid. 
431]'2 The caption of an indictment mult 

14 How many capias's are required in] ſet forth the day and year when the 


gutlawry on a capital offence 431 to] court was holden 362 f. 127 
435113 It may be recorded as found either in 


the preſent or the preterperftct _ 5 
ibid, 
CAPTION, 14 It muſt ſhew in the year of what king 
it was taken ibid. 
1 If it appear by the caption of an indiQ- [15 If the ſtyle of the day or year be ſet 
ment, that it was found by leſs than| forth in any figures but Roman, it is 
twelve jurors, the proceedings upon it] inſvfficient ibid. 
will be erroneous 307 ſ. 1616 The year of our lord, is not neceſſary 
2 Contrary to former determinarions,-the ibid. 
omiſſion of the words preberum er iy An indiftment taken at an adjourned 
ugalium hominum in the caption of an] ſeſſion, mult ſhew when the original 
indictment, is not fatal 308 ſeſſion began ibid. (N) 22 
4 The caption of every indictment muſt [18 If the court is ſtated to have been held 
ſhew, that it was taken before ſuch a] on a day which is impoſſible, it is fatal 
court as had juriſdiction over the of- ibid. 
fence | 359 f. 11919 If a caption ſet forth no place at all, 
4 Whether it be neceſſary-in the caption where the inditment was found, or not 
of an indictment to inſert the words] with ſufficient certainty, or ſet forth a 
necnon ad diverſas felonias, or the] place not within the jutiſdiftion of the 
words domini regis, &c. ibid, ſ.] court, it is inſufficient 362 f. 128 
121, 122 
5 The caption of an indictment at a ſeſ. 
ſions of the peace muſt mention before CARRIER, 
whom the ſeſſions was holden, and ſet 
forth the nature of the commiſſion of | A carrier to whom goods are delivered 
the juſtices, &c, 360 ſ. 123] may have an appeal againſt thoſe wha 
6 It it does not name the juſtices, or if it] ſhall take them feloniouſiy away 
omits the ward n it is inſufficient 246 f. 44 
| ibid. 
7 A caption, taken ad magnam curiam 
cum leta tentam, is ſufficient ibid. | CASTLE 
; g ſ. 124]. f 
8 Acaption taken at a leet, without ſhewing | A wviſae may come from a caſtle 265 
Wicther the court was held by grant or | 
| 22 3 CATTLE, 
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CATTLE.—7ide Clergy, No. 82. 


CEPIT. 


An appeal of larceny is inſufficient withovt 
the word cepit Page 258 1.77 


CERTIFICATE, 


1 Ne unques accouple, tc. ſhall be tried 
by the biſhop's certificate 242 f. 36 
254 f. 62 
2 How the offence of the principal ſhal 
be certified in order to proceed again 
the acceſſary 458, 459 
3 How a conviQiion of felony ſhall b 
certified, in order to exclude the offen- 
der from clergy - 478, 479 
4 Where the judges ſhall ſend for a cer- 
tificate of a conviction, &c, in thei: 
own names, and where by writ in the 
king's name 459 


CERTIORARI. 


t A writ or bill of apreal may be re 
moved from the ſheriff into the king's 
bench by a certiorari taken out by a 
ſtranger 

2 An appeal removed into the king”: 
bench by certiorari ought to be arraign- 
ed on the crown fide 4371.4 

3 A certlierari is not the proper writ to 
remove a record of the conviction of a 
Principal, as evidence on a trial of the 
acceſſaries in the king's bench 459 

4 The king's bench may award a certio- 
rari to remove. the proceedings from 
any inferior court, unleſs they are ex- 
empted by the charter of inſtitution 
405 ſ. 22 

5 A certiorari from the king's bench lies 
to juſtices in eyre, gaol-delivery, and of 

a county palatine 405, 406 

G It lies to the college of phyficians 1" 
caſes where they are empowered to fine 
and impriſon 406 

7 It lies to juſtices of the peace, &c. even 


277, 2:8 


N i AL MaTTErg; 


where they are em 
hear and determine 
8 It lies to commiſſioners of 
withſtanding the act ſays 
be compelled to certify th 


powered finally ty 
Page 406 


, bat. 
they ſhall nox 
eir proccedingi 
. ibid, 
9 It lies to remove a preſentment ; 
court leet 406 (N) 
10 It lies to remove the examination 
priſoners be fore juſtices of peace take 
purſuant to the ſtatutes of Philip aud 
Mary ibid, 
11 It lies to a private juriſdiion ciened 
by act of parliament ilid, 


12 It lies io commiſſioners of bankrypy 


ibid, 
13 A ſpecial ground muſt be laid before 
a certiorari (ſhall iſſue to a county pals 
tine io remove proceedings in an adi 
ibid 
14 Tf judges of aſſize proceed apzinit 2 
perſon for non-reſidence, it is a good 
ground for a certiorari id, 
i5 A certiorari lies to remove an indid- 
ment for not doing flatote duty on the 
highway, or for not repairing a bridge 
b ibid 
6 It lies to the quarter ſeſſions of a c. 
poration _ ibid, 
17 Or to remove proceedings before two 
juſtices ibid, 
18 Or to remove proceedings on the con- 
venticle act ibi 
19 It lies to remove an order on appeal 
from a ſcavenget's rate ibid, 
20 It hes to remove an inquiſition taken 
by the ſheriff under a private a& ef 
parliament, and the verdict and judg- 
ment thereon ibid, 
21 It lies to remove an order of _—_ 
| ibis. 
22 But no certiorari will lie to judge: of 
yer and terminer to remove a leceg- 
nizance ; nor to juſtices, &c. to te. 
move a poors rate ibid, 
23 A certiorari will lie to the courts of 
| the C ingue Ports to remove all criminal 
proceedings 406 f. 2 
24 A certiorari will lie to the grand ( 
fion, or to a ſeſſion of the peace fo 
Wales, to remove any indiQment for 2 
crime non-capital 47 
25 A certiorari has removed an 7 
1 
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Wales 
Page 407 (N) 1 
26 A certiorari may be granted to re 
move any indictment from London or 
Middleſex, on three days notice being 
given a 407 1. 26 
27 But by a certiorart to Londan, only 
the terer of the indictment (hall be re- 
moved ibid 
28 The king's bench is bound to grant 
a certiorari to remove an indictment, 
at the in/ance of the king 407 f. 27 
29 But if the defendant pray a certiorari, 
it is in the diſcretion of tne court whe- 
ther they will grant it or not ibid. 
30 And the abſolute right of a proſecutor 
to a certiorari, is confined to caſes 
where the crown it{elf is concerned, by 
the attorney general 407 (N) 2 
31 Where a private proſecutor only uſes 
the king's name, it is alſo granted, 
unleſs cauſe be Sea again it ibid. 
32 But every defendant mult lay a ſpecial 
ground before the court will grant a 
certiorari ibid 
33 The court will not grant a certiorari 
to remove an indiAment for bigamy 
from Hicks's Hall, without the pro 
ſecutor conſents ibid. 
34 The court will never grant a certio- 
rari for the removal of an indictment 
before juſtices of gaol-delivery, with- 
out ſome ſpecial cauſe 408 
35 Inſtances in which the court have re- 
moved inditments from juſtices of 
gaol-delivery ibid. (N) 3 
36 The court of king's bench will not 


ment for murder from 


* 


grant a certiorari tor a conviction of 


tecuſancy upon a default at ſeſſions 
408 f. 29 
37 It ſeems a good objection againſt the 
granting a certiorari, that z/ue is joined 
low, and a wenire awarded ſ. 30 

38 A certiorari ſhall never be awarde: 
to remove an indictment after convic- 
tion, unleſs for ſpecial cauſe ſ. 31 
39 A certiorari may iſſue to remove a 
conviction upon the foreſt law; The 
reaſon of it 408, 409 
49 The court will reſuſe a certiorari to 
remove a recognizance from jultices of 
er and terminer 409 
41 No orders of commiſſioners of ſewers 


ought to be filed without notice 
Page 409 
42 In what manner the king's be ch will 
proceed on a certiorari to commiſſioners 
of ſewers 1 ſ. 34 
43 By 1 & 2 Philip and Mary, c. 13. no 
certiorari ſhall be granted to remove 
any recognizance, unleſs ſigned by the 
chief 5uklice, or, in his abſence, one of 
the other judges, &c, ſ. 35 
44 By 5&6 W. & M. c. 11. in term 
time no certiorari, at the proſecution of 
the party indicted, ſhall be granted by 
the king's bench to remove any in- 
dictment or preſentment from ſeſſions 
Before trial, unleſs on motion in open 
court ſ. 36 
45 But in wacation ſuch writ may be 
granted by any of the judges of B. R. 
whoſe name, and alſo the name of the 
perſon to whom granted, ſhall be en- 
dorſed thereon ſ. 36 
46 By 13 Geo. 3. c. 78. no preſentment, 
&c. of any highway ſhall be removed 
from ſeſſions until it be zraver/ed, 
except the right to repair be the que- 
. ſtion | 409, 410 
47 But this is conſtrued to mean on the 
part of the defendant only; for on the 
part of the proſecution, it lies before 
traverſe and judgment 410 (N) 5 
48 No other proceedings under the high- 
way act ſhall be removed by certiorari 


10 

49 If the ſeſſions manifeſily exceed their 
authority in making orders concern- 
ing highways, they may be removed by 
certiorari into the king's bench, and 


quaſhed ibid. 
50 By 7 & 8 W. & M. c. 6. no proceed- 
ings for the recovery of ſmall tythes 
ſhall be removed by certiorari 5 10 
. 38 

51 But if any matter of law come in que- 
ſlion, the proceedings may be A 
ibid. 

52 By 12 Car. 2. c. 23. vo certiorari 
ſhall be allowed to remove proceedings 
before juſtices concerning exci/ſs« ſ. 39 
53 A certiorari will not lie to remove a 
conviction by commiſſioners of exciſe 
for .double duties on beer under 12 
Car. 2. c. 24, ibid. (N) 6 
224 54 Bat 
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54 But a certiorari will lie under the 11 
Geo. 1. c. 30. for harbouring tea and 
ſpirits, except the objection lie to the 
merits Page 410 f. 39 

&5 How the fiat for a certiorart is to be 

gned {. 40 

56 Generally the certiorari ought to be 

directed to the judge of the inferior 
court; but in certaio caſes it may be 


directed to the officer who has the cuſ- 


tody of the record 411 f. 41 


7 In caſe of death, a certiorari: may be 


directed to the perſonal reprejentative of 
the perſon who ought to certity the 
record ſ. 42 
58 A certiorari may be directed to a ju. 
tice of aſſize to certify a record taken 
before his companion during his ab- 
ſence ibid. 
59 Certiorari's for the removal of indict- 
ments or recognizances, are directed, ei- 
ther to the juſtices of the county gene- 
rally, or to ſome of them by name, and 
not to the cuſfos rotulorum 411 f. 43 
Go But if the record is in the hands of 
the cu/fos rotulorum, the certiorari ſhall 
be directed to him ibid 
G1 Sed guere, if he muſt not make the re- 
turn to it as @ juſtice of the peace ibid 
62 The court of king's bench may re- 
ceive the Proceedings of a judge of re- 
cord in any executor y matter without any 
certiorari 412 
63 If both the judges in a commiſſion of 
aſſize happen to die, the clerk of aſſize 
may bring in the verdicts without cer. 
tiorari ibid. 
64 But neither the 
ſtrators of a judge can bring in a re- 
cord without @ writ for that 27 6 
ibid. 

65 No record executed, as by acquittal, 
&c. can be brought into a higher court 
wirhout a writ ibid, 
66 No juſtice out of commiſſion, or who 
is afterwards reſtored, can certify a re- 
cord without certiorari ibid, 
G7 By 21 Jac. 1. c. 8. certiorari's for the re- 
moval of an indictment of riot, forcible 
entry, or aſſault and battery, from the 
quarter ſeſſions, ſhall be delivered in 
open court, and before allowance the 


executors or admini- |- 


ſureties, to pay the proſecutor hit col 
and damages Page 412 f. 45 
68 The king's bench upon the remoy;j 
of any indictment required a recog. 
nizance from the defendant, to carry 
don the record 412, 413 
69 By 5 & G W. & M. c. 11. and 8 K 9 
Will. 3. c. 33. deſendants proſecuting 
certiorari's at ſeſſions ſhall enter into 3 

' recognizance of 201, with two ſureties, 
before one juſtice of the peace, o. judpe 
of king's bench, &c, to appear and 
plead to iſſue in the king's bench a 
his own coſts, to try the indi&men: at 
the next aſſizes, or term, on notice 90 
the proſecutor 41; f. 48 
70 Such recognizances, certiorari's, and 
indiaments, (hall be filed in the king's 
bench, and the name of the proſecutor 
(if he be the party gtieved, or fone 
public officer) indorſed on the back of 
the indiAment tid, 
71 Hcw this act relates to indifnents 
found at Hicks's Hall ibid, (N) 
72 By 5 & 6 Will. & Mary, c. 11, if 
the defendant proſecuting ſuch certice 
rari be convicted, the king's bench 
ſhall award zaxed coſts to the proſecutor 
if he be the party grieved, or a civil 
officer, &c. 4131. 49 
73 The proſecutor within ten days alter 
demand ſhall have an attachment for 
the recovery of the coſts ſo taxed, and 
the defendant's recognizance ſhall not 
be diſcharged till they are paid 413, 


414 
74 By c&6W.&M. c. 11. the (ame 
is enacted concerning certiorari's io the 
counties palative 414 
75 The juſtices muſt make a return, al- 
though a proper recognizance be nt 
given according to the act 
4141.51 
76 The above ſtatutes only refer to c- 
fendants indided, therefore certrorer! ? 
obtained by proſecutors remain as at 
common law | ibid. f. 52 
77 The above ſtatutes do not reſtrain the 
power of the king's bench in taking 
recognizances upon granting c&r7107a71 7 
at common law 414153 
78 If ſuch a recognizance varies, either 


defendant ſhall be bound in 101, with | 
| 


in the ſum or the condition, from the 
directions 
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directions of the act; yet it is of the 
ſame force as before the act was made 
Page 414 1. 5 

A certiorari procured by a defendant 
under the ſtatutes will not be a /uper 
fedeas to the courts below, wale/s the 
conditions are complied with ibid, 
e |t the turcties appear to be worth 201, 
the jullices cannot retuſe them 414 
ibid. ſ. 54 

81 Quere, if ſome of ſeveral defendants 
ud tutet'es, whether the indictment 
ſhal! be removed as to all ſ. 55 
2 The t. xation ſhall only be of the coits 
ubſequent to the certiorari 415 ſ. 56 
8; The proſecutor by accepting taxed 
colls is not reſtrained from aggravating 
the fine ibid. ſ. 57 
34 But under a certiorari at common 
law, the acceptance of colts is entire 
ſar-[aQtion ibid. 
$; The proſecutor, to be entitled to 
colts, mult be either a civil officer, or 
the party injured (Jide ſupra No. 72.) 

| 415 (N) - 

$5 Being bound over to proſecute, wil! 
not entitle the party to colts ibid. 
#7 If the proſecutor be a party injured, 
or a civil officer, and the name is omit 
ted to be in do ſed on the back of the 
indictment (Vide ſupra No. 70.), the 
truth of the fact may be ſupplied by 
aftidavit ibid. 
58 If the proſecutor receive the third part 


of the fine, and then applies for his| 


coſts under the recognizance, what 
has received ſhall be deducted ibid 
89 The payment of the fine does not dif 
charge the defendant's recognizance for 
the cefts ibid. 
9 When the coſts are taxed they become 
a veſted debt, and the perſonal repre- 
ſentatives of the party may recover 
them ibid, 
91 Where no recognizance is taken, as 
under the lottery act, &c. the court 
cannot tax coſts ibid. 
92 The court will not order a recogniz- 
ence at common law to ſtand as a ſe- 
Curity for coſts ibid. 
93 
as a ſecurity for taxed coſts, for 


But a recognizance on the ſtatute ſhali| 


not going on to trial (vide ſupra No. 
69.), alchough he acguitted. or the pro- 
ſecuted had taken the defendant in exe- 
cution for the amount Page 415 
94 But the recognizance ſhall not be for- 
feited for not going on to trial, unleſs 
the proſecutor give rules according to 
the practice of the court 415 f. 58 
95 After the recognizance, the court Will 
not /;ftex to any motion to quaſh the 
indictment or certiorari ſ. 59 
96 By 16 Geo. 3. c. 30, againſt deer- 
ſtealers, no certiorari ſhall iſſue unleſs 
the party convicted (hall become bound 
to the preſecutor, &c. in 100 l. to pay 
full coſts and damages within 30 days; 
and to the juſtice convicting in 691, 
to prolecute the certiorari with effect, 
&c. 416 
97 But if an offender appeal from the 
juſtice of the ſeſſions, he may ſue out 
a certiorari on ſix days notice to the 
proſecutor ibid. 
98 The like in effect is enacted by the 
ſtatutes concerning game ibid, 
99 By 5 Geo, 2. c. 19, No JupcuenTs 
oa ORDeRrs or JUSTICES OF THE 
Peace ſhall be removed by certiorari, 
unleſs the party ſuiog the certiorari 
ſhall firſt enter into a recognizance, 
with ſureties, before the juſtice or ſeſ- 
ſions where the judgment or order is 
made, or before one of the judpes of 
king's bench, in the ſum of 50 l. to 
prolecute the ſame at their own coſts 
without delay, and to pay the other 
party their full coſts and charges with- 
in one month after ſuch judgment or 
order is confirmed ibid, 
100 The recognizance ſhall be certified 
to king's bench, and filed with the cer- 
tiorari and judgment, &c. If the judge 
ment is confirmed, the party entitled 
ſhall have an attachment for his coſts, 
if not paid within 10 days after demand 
416,417 
101 By 13 Geo. 2. c. 18. no certiorari 
ſhall iſſue to remove any proceedings 
before juſtices of peace, unleſs applied 
for within fix calender months, and 
on oath, that ſix days notice thereof in 
writing to the juſtice, &c. who — 
ew 
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ſhew cauſe againſt the iſſuing of ſuch} 


certiorari Page 417 
102 After a certiorari is allowed, all ſub- 
ſequent proceedings. on the record be- 
low are erroneous _ 417 f. 62 
103 How the delivery of a certiorari 
operated before the 21 Jac, 1. (ide 
Jupra No. 67.) ibid. 
104 If execution has been awarded be- 
low, the juſtices, &c. ſhould iſſue a /- 
per/edeas to the ſheriff, which will make 
a ſubſequent execution void 417, 418 
105 If the execution be partly levied be 
fore the delivery of the ſuper/edeas, 3 
writ of wenditioni exponas will autho- 
riſe the ſheriff to proceed ibid. 
105 A certiorari coram nobis, &c. makes 
all proceedings on the record, ſubſe- 
quent to its delivery, erronequs, whe- 
ther before or after its return ws 
4 

107 A certiorari in this reſpect is ſtrong- 
er than a writ of error, which is in- 
effectual unleſs the record be certified 
in a reaſonable time ibid. 
103 It is /aid the very iſſuing of a 
certiorari is a ſuperſedear. Sed yu 

| ibid. 

109 For if a certiorari to remove an in- 
dictment be not delivered before the 
jury be ſworn, the trial may 1 
ibid. 

110 A certiorari is of no effect unleſs it 
be delivered be fore its return is Ws 
ibid, 

111 A certiorari is no ſuperſedeas of an 
inditment at ſeſſions, without a pro- 
per recognizance ibid. 
112 A certierari removes all proceedings 
done between the zeffe and the return 
ibid. (N) 

113 A certiorari for the removal of a re- 
cognizance of good behaviour, or for 
an appearance at ſeſſions, will not / 
perſede its obligation 418 f. 65 
114 lf an indictment be removed by cer- 
tiorari after iſue joined and remanded, 
the trial ſhall proceed as if no certiorari 
had iſſued ſ. 66 
115 Inferior courts proceeding afier cer- 
tiorari delivered, are guilty of contempt 


419 
116 A certiorari once filed, the proceed- 


122 If the return differ 


ing below can never be revived by 

cedendo | Page 41 9 f. 68 
117 But the certiorari may be taken of 
the file, if improperly obtained. and 
then a procedendo may be moved for 
118 If the defendant be IR 
the proſecutor ſues out a certiorari he 
defendant ſhall have procedend h 
119 The return to a certiorari my; be 
under the ſeal of the court or Perſon to 
whom it is directed 419 f. 0 
120 A return held bad, becauſe . 
per inſtead of parchment 514. 0 
121 The return muſt be made by the 
very perſon to whom the certiorari ix 
directed, unleſs he have power to make 

a deputy, and that power be ſhewn in 
the return, or otherwiſe nothing is re. 
moved by it 419 | "1 
from the writ in 
the deſcription of the perſon, yet it i 
bod. provided he is equally vell. 
nown by either deſcription ibid, 
123 Quere, how the court ſhall proceed 
upon a certiorar; returned by a part only 
of the perſons to whom it was directed 

f thid, 
124 A certiorari, to remove an order of 
1wo juſtices, may be directed to the %. 
fions and returned by them ibid, (N) 
125 Before a recognizance taken by a 
Juſtice is recorded at the ſeſſions it muk 
be returned by the juſtice, although it 
may be in the cultody of the clerk of 
the peace 419, 429 
126 A return by juſtices ſhall have the 
clauſe necnon ad diver/as filonias, U. 
20 

127 If the perſon to whom a * 
is directed make a falſe return, no aft» 
davits ſhall be received of its falſity, 
but the party injured muſt /ue or infor 
for the falſe return 420 f. 74 
128 But if the public good be 1mmed- 
ately concerned, the court will refuſe to 
file ſuch falſe return ibid, 
129 Surpluſſage, in a return to a ch 
rari, ihall be difregarded 420 f. 
1309 The return to a certiorari ought 0 
certify the record itſelf, or the tenor of 
it, or the tenor of the tenor, according 
as the writ may require * 


A TABLE OT PrINCciPalt MATTERS, 


1:1 Where the aurit requires the record 
"areturn of the tenor only is nought 
Page 420 f. 76 
132 Exceptin London, where a return of 
"the tenor only is warranted by the 
city Charters ibid 
133 If the purport of the certiorari ba 
only to try the iſſoe of u tiel record, 
it is ſufficient to certify the tenor, 
though the pri require the record 
ibid. 
134 Alſo if the court awarding the cer- 
tiorari, have no juriſdiction to proceed 
vpon the ſubject matter of the record 
itſelf, the court below ought only to 
certity the tenor 420, 42 
135 Nothing can be removed where the 
certiorari is improperly directed 421 
135 A certiorari may remove a record, 
betore its return, though ſuch record 
be not in eſe at the time of the zefe, 
or delivery 421 1. 78 
137 A verdict cannot be removed from 
eſions before judgment ibid. (N) 
133 A certiorari; will remove an indid 
ment, notwithſtanding a diſcontinu- 
ance On it in the court below 421 
' {, 75 
139 Where the certiorari requires ai 
ind & ment or other record taken be- 
fore jultices of a certain deſcription, 
and that.certified appears to have been 
taken before juſtices ot a different de 
ſcription, nothing is removed 421. 
ſ. 80, 81 
140 Where the writ deſcribes an indict- 
ment for fleaing two horſes, and that 
certifed is for iteaiing one only, no 
thing is removed 421 f. 82 
141 Nor where the variance is betweer 
foreign Jalt. aud ſalt in general; or ii 
the deſcript on of a pace 422 f. 83, 
8 


4 
142 Nor where the record required is 
againſt A, B. and C. and that certified 
is againſt A, only ibid, ſ. 8; 
143 But a certiorari to remove a record 
againſt A, only, will remove it as 
2gainſt him, although others may be 
ineluded in it | ibid. 
144 Where there is à material variance 
between the wwrit and the records 
ceruhed, in the names or addition of 


| 


the parties, nothing is removed Page 422 

| ſ. 86 

145 Vet if the variance be only in the 
ſpelling, and the words have the very 
ſame found, it is immaterial ibid, 
146 If the writ name more defendants 
than are named in the record, it is va- 
riance 423 (N) 
147 The writ need not deſcribe whether 
the offence be contra formam flatuti 
ibid, 

148 A certiorari to remove a conviction 
on an indictment mult give the defend- 
ant a day in court ibid. 
149 Where the record required is not re- 
moved, the court will quaſh the writand 
award a new one, or ſuffer the court 
below to proceed, as in diſcretion ſhall 
appear proper 423 f. 87 
150 What proceſs is to be awarded after 
the removal of a record by certiorari 
into a ſuperior court 424 f. 88 
151 No proceedings of any court of 
criminal juriſdiction can be removed 
into a ſuperior court, but by writ of 
error or certiorari 5 . 14 


CHAINS 
1 By 25 Geo, 2. c. 37. the court before 


whom a murderer is convicted may ap- 
point the body of any ſuch criminal to 
be hung in chains, aſter execution 660 
ſ. 1 
2 It has been reſolved by the ** 
that the hanging in chains is not to 
form any part of the ſentence ibid.(N) 
3 The court may, after ſentence, ditect 
the hanging in chains, by a ſpecial 
order to the ſheriff ibid, 


CHALLENGES.—Pide Furers. 


1 A priſoner, for any crime, may, by 
the common law, challenge any of the 
Grand Jury, as being outlawed for 
felony, villeins, returned by the pro- 
ſecutor, or not returned by the proper 
officer, &c. 307 1.16 

2 Whether a priſoner who challenges 


more jurors than the law allows, _ 
| 


| 


be adjudged to Rand mute Page 461 


ſ. 2 

3 No challenge can be taken either to 
the array or the polls of the PRETTY 
Jury, until a full jury appear 579 

4 No juror can be challenged, either by 
the king or the priſoner, after he is 
ſworn, except by conſent; unleſs for 
ſome cauſe ſubſequent to his being . 

| ibid. 

5 The array cannot be challenged after 
any of the jurors are ſworn 761d. ſ. 1 

| | (N) 
6 A juror after he is ſworn may be per- 
emptorily challenged another day ibid 
Formerly the king might challenge 
peremptorily avy number of jurors, But 
by 33 Edw. 1. he ſhall now aſſign a 
cauſe certain, the truth of which ſhal} 
be tried as in other challenges 579, 
80 

8 This ſtatute extends as well 1 
criminal caſes as to civil 580 f. z 
The king need not ſhew his cauſe of 
challenge till the whole panel is per- 
uſed, and it appear there will not be 
ſufficient without the perſon fo chal. 
lenged | Aal. 
10 lf the defendant challenge touts para- 
vaile, he ſhall ſkew his cauſes, before 
the king need ſhew any 580 f. 3 
11 A peer can take no challenge to any 
of his peers 580 ſ. 4 
12 Where ſeveral are tried on a joint 
' wenire, the challenge of one is a chal- 
lenge as to all ibid. 
13 By 24 Geo, 2. c. 18 no challenge ſhall 
be taken by a peer to any panel for 
want of a #night ibid, 
14 The priſoner muſt take all ſuch chal. 
lenges himſelf, even in caſes where 
counſel are allowed 5 80 
15 By the common law, a peremptory 
challenge was allowable in all capital 
caſes 581 
16 By 33 Hen. 8. c. 23. it ſhall not be 
allowed in high treaſon or miſpriſion of 
high treaſon _ ibid. 
17 But as to high treaſon, the right of 
peremptory challenge is revived by 
1 P. & M. c. 10. ibid. 


18 Quere, whether a peremptory chal 


lenge ſhall be allowed upon the trial o 
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20 By 22 Hen. 8. c. 14, 


3 


26 A peer may be diſcharged from the 


29 Such exceptions are not falved by a 


32 The conviction of con 


a collateral iſſue 
19 At common law the priſoner mi 

challenge any number of HT — 

torily, under the number of thirty.five 

581.7 

ö f no perſon ar. 
raigned for any petit treaſon, murder 
or felony, ſhall be admitted to chal. 
lenge peremptorily above twenty 531 


Page 581 f. 6 


l. 
21 But the 1 & 2 Phil. & Mary, e. * 


revived the old challenge of 35 as to 
petit trea/on ibid, 


22 Contrary to the opinions of Hale and 


Hawkins, if a priſoner challenge more 
than 20, the challenge ſhall be over. 
ruled and the juror ſworn 582 

Where a juror is challenged for cause 
by the priſoner, the cauſe ſhall be im- 
mediately ſhewn, and not as in a chal. 
lenge by the king (Vide ſupra No. 9. 
after the panel is peruſed ' 582,10 


24 If the cau/e of challenge be dial. 


lowed, the ſame juror may be chal. 
lenged peremptorily before he is ſworn 
ibis, 


2; It is a good cay/e of challenge that a 


juror is an alien, a minor, or a villein 
ibis, 


jury by writ of privilege, or he may 
challenge, himſelf as being a peer, or 
he may be challenged, for that cauſe, 
by the party 83.11 


27 In what caſes the want of frechold 


is a good cauſe of challenge againli 


jurors. ¶Vide Furors) 583 |. 12 
| to 587 ſ. 25 


28 It is a good cauſe of challenge that a 


Juror is outlawed, or ſentenced to any 
infamous puniſhment, or that he hath 
been convicted of treaſon, felony, per- 
jury, conſpiracy, forgery on 5 Eliz. &c. 

587, 588 


pardon, quere ibid, 


30 Anciently excommunication Was 2 


good cauſe of challenge 


; 
31 But ſuch cauſes, unleſs the record be 


ſhewn, are not principal, but to the fi- 
vour only 1016 
ſpiracy mult be 

ibid. (N) 


at the king's ſuit 
33 8 
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tis no good cauſe of challenge to a 
1115 — is * 5 the ** 
the ſtat, Welt, 2. c. 38. 
contrary to 3 * 
20 Edw. 3. c. 3. a challenge that 
wh indiied - the ſame offence 
which he is impanelled to try, 1s youu 
» 27 
5 If the juror have any claim to the for 
feiture which may follow conviction, it 
is a good cauſe of challenge 589 f. 28 
6 Or that he hath declared an opinion 
againſt the priſoner maliciouſſy ibid, 
A juror cannot be examined as to 
ſuch fact upon a weir dire, becauſe it 
ſounds in reproach ibid, (N) 
38 It is no good challenge that the juror 
has found others guilty on the ſame in- 
dictment 589 ſ. 29 
39 If a juror hath given bis dogs the 
names of the king's witneſſes, it is a 
good cauſe of challenge for = king 
9 * 30 
40 The king may either make 2 princi- 
pal challenge or to the favour, where 
be is a party 589 f. 31 
41 A ſubje& cannot take a challenge for 
the favour againſt the king 5 89 f. 32 
42 The ſubje& cannot challenge for the 
malice of the ſheriffs, unleſs ſome in- 
ſtance of partiality be ſhewn ibid. 
43 It is no principal challenge where 
the king is & party that the juror is his 
immediate tenant 589 f. 33 
44 A challenge for ſuch cauſe ought to 
conclude to the favour ibid. 
45 By 28 Edw. 3. c. 13. ALiEnS Ap 
DENIZENS ſhall be tried by jurors 
the one half denizens and the other 
aliens, if ſo many aliens can be found 
in the place, &c, 590 f. 34 
46 The Engliſh half of the jury ought 
to bequalitied as jurors. (ide Faror: ) 
ibid. 
47 Quere, if any omiſſion which the law 


requires in a jury per medietatem lingue, | 


a good cauſe of challenge 590 to 


592 
CHAMPIONS. ide Patile. 


CHANCERV.— 1d. Bail. | 


He who has the Zare charge of goods 
without the poſſeſſion, cannot maintain 
an appeal of larceny for them ch. 23 


. 44 


CHEAT. 


Any one may arreſt a notorious cheat 
actually caught playing with falſe dice 
122 


c CHIEF PLEDGES. 


Conſtables of tythings, now called petit 
conſtables, were anciently called chief 


pledges 97 f. 33 
CHURCH-WARDENS.—7ide Appeal. 
CINQUE Rr. Certiorari, 


CITIZEN, 


Citizen is too general, and therefore not 
a good addition of the ſtate and degree 
| 272 f. 113 


CITY, 


1 A vie may well come de wicinets 
civitatis, which does not exclude the 
City 266 

2 A city and the county thereof ſhall be 
taken prima facie to be of the ſame ex- 
tent 273, 274 

3 Who may be jurors for trials in cities 

c. 43 f. 12. 19. 24 


CIVIL LAW. 


1 The civil law, where it is admitted, 
is part of the common law 18 f. 11 
a 2 The 


* 
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2 The court of the conſtable and mar- 
ſhal ſhall be guided by the civil law, in 
caſes not within its own practice 

Page 18 ſ. 11 

3 What appeals are to be tried by the 
civil law ch. 23. ſ. 12. 29. ch. 45.1. 2 

4 A condemnation by the civil law cor- 
rupts not the blood 


CLERICUS. 
The word clericus is uſed both by the 


canon and the common law as deſcriptive 
of thoſe who are entitled to the benefit 
of clergy 474 


CLERGY, 


1 Anciently the clergy inſiſted that the 
facredneſs of their characters exempted 
them from the puniſhments of /ecular 
tribunals 473 f. 1. 503 ſ. 110 

2 And, by the canon /aw, all perſons 
in holy orders were intitled to the 
privilegium clericale 474 

3 Before the ſtat. articuli'cleri, ꝙ Edw. 2. 
the privilege of clergy was denied to 
thoſe who had abjured the realm, or 
confeſſed their guilt, &c, 474 f. 3 

4 By 25 Edw. 3. c. 4. all manner of 

clerks, as well ſecular as religious, ſhall 

enjoy the benefit of holy church 474 

l. 


5 All perſons were conſtrued to be * 
in this ſtatute, who could read a verſe, 
except convicted heretics, jews, ma- 
homedans, pagans, perſons blind or 
maimed, or thoſe guilty of bigamy 


; 474» 475] 
6 Butby 1 Edw, 6, c. 12, perſons guilty 


of bigamy are admitted to clergy 475 
7 By 21 Jac. 1. c. 6. women, guilty of 
ſuch larceny for which men were ad- 
mitted to clergy, ſhall be burnt in the 
hand and „ N 475 f. 7 
8 By 3 & 4 Will. & Mary, c. 9. where 
a man may demand his clergy, a wo- 
man, upon her prayer for the benefit of 
this flatute, ſhall have it alſo and be 
burnt in the hand and impriſoned 


4751.8 


|9 Sacrilege, and breaking the prifon of 


18, 234 


120 In what manner a counTERPLE® 


the ordinary, were 


only inti 
clergy at the diſcretion LETS 


of the ordinary 
i + Page 475, 46 
10 By 4 Hen. 7. C. 13. every perſon nc: 
within orders, who has once teceivel 
the benefit of clergy, ſhall not be 20. 
mitied to it a ſecond time 476 f. 14 
11 Perſons within holy orders claimin 
clergy a ſecond time, ſhall lofe iy 
benefit, if he fail to produce his letters 
or a certificate on a day piven by the 
court ibid, 
12 By 28 Hen. 8. c. 3; perſons in holy 
orders ſhall be under the ſame pains 1 
perſons not in holy orders, as to the 
offences mentioned in this ſtatute jig, 

. 12 

13 By 32 Hen. 8. c. 2. perſons in holy 
orders admitted to clergy, ſhall be 
burnt in the hand and ſuffer in all re. 
ſpeQs as lay perſons ſo admitted ibid, 
14 By 1 Edw. 6. c. 12. all perſons coc- 
victed of other offences than thoſe men. 
tioned in the act, ſhall have the benefit 
of clergy, as before the firſt of Hen, 8, 
ibid, ſ. 11 

15 Where lay perſons are not excluded 
from clergy the firſt time, perſons in 
holy orders may have it as often as they 
want it, except, &c. 47 
16 But where the offence is generally ex 
cluged from clergy, perſons in holy ors 
ders ſhall have no more benefit than 
lay perſons ibid, 
17 By 34 & 35 Hen. 8. c. 14. the clerks 
of the peace ſhall certify the attainden 
of clerks convict, unto the king's 
bench, and on being written to, {hall 
certify the ſame to the judges of g2ol- 
delivery 477 f. 1 
18 The juſtices may write in their own 
name to the clerk of the crown in tht 
king's bench, for the certificate of the 
tranſcript of an attainder 478 f 18 
19 By 3 & 4 Will. & Mary, c. 9. it 
clerks of the peace, &c. ſhall certify 
convictions, at the requeſt of the proſe- 
cutor, which ſhall be evidence 0" # 
ſecond indictment for an offence within 
clergy ibid. . 19 
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may be filed, in order to ouſt an offen:] acceſſaries thereby exclude principals 
der of his clergy Page 478 f. 19 (N) Page 480 f. 26 
21 Clergy is demandable by the common 33 Where a ſtatute excludes thoſe from 
law upon an indictment or appeal, for clergy who ſhall be found guilty of any 
any crime whatſoever, which ſubjets| crime, it ſhall be confrued to exclude 
the offender to the loſs of life or mem-| principals only ibid, 
ber, except high treaſon and ſacrilege 34 Where clergy is allowable it ſhall be 
479 f. 20 allowed as well to one who ſtands mute, 
22 New created treaſons againſt the ting. Kc. as to one who is convicted 481 
are alſo excluded without ſpecial woras ſ. 2 
2 ibid. (N) 35 But a ſtatute taking clergy from tho 
23 Petty treaſons ſeem to have been who ſhall be found guilty, doth not 
excluded by the common law. But] take it from thoſe who ſtand mute, 
by 25 Edw. 3» de clero, c. 4. It is &c. 481 f. 28 
allowed for any treaſons or felonies| 36 But ſuch a ſtatute extends as well to 
touching other perſons than the king| thoſe who ſhall confeſs as to thoſe who 
| himſelf 479 f. 21] are convicted by verdict ibid. 
24 The conſtruction alſo, that infidiatores| 37 Or STATUTES TAKING AWAY 


viarum and depopulatores agrorum, were| CLERGY 481 f. 29 
ouſted of clergy, is revived by 4 Hen. 4 | 38 By 23 Hen. 8. c. 1. no perſon found 
c. 2 ſ. 22] guilty of petit treaſon, murder of malice 


25 From the above ſtatutes it follows, that] prepen/e, robbing churches, &c. or per- 
all perſons who were entitled to the ſons in their dwelling-bouſe, any of the 


benefit muſt, if not entitled to it, be family being therein and put in — 
denied it by ſome ſtatute made ſince] robbing in or near the highway, burn- 


the 25 Edw. 3. ſ. 23] ing houſes, or barns of corn, nor an 
26 Wherever an offence is made 'felony| accęſſaries to ſuch offenders, ſhall be 
by ſtatute it ſhall have clergy, unleſ:| admitted to clergy, perſons in holy. 
expreſsly excluded 480 f. 24] orders excepted ; 481, 482 
27 To ouſt an offender from the benefit 39 This ſtatute does not extend to per- 
of clergy, the indictment muſt expreſſ. ſons ſtanding mute, challenging, &c, 
ly bring his caſe within the ſtatute by] or outlawed, and was therefore eaſily 
which the privilege is taken away evaded 482 f. 31 
4. 25 40 By 25 Hen. 8. e. 3. this defect is re- 
28 A murder muſt be laid and proved off medie : ibid. ſ. 32 
malice prepenſe; the offence of an acceſ-· 41 But this ſtatute extends not to appeals, 
ſary before muſt be maliciouſly ; of a] nor to acceſlaries before, nor to perſons 


| 

| 

ö cutpurſe clam et ſecret? & perſona; rob-| outlawed ibid. ſ. 3 

N bery muſt be in or near the bigbway, 42 By 1 Edw. 6. c. 12. the above of- 
| or the offender ſhall have his clergy fences (Vide ſupra No. 38.) and all 
. ibid. Horſeſtealers are again ouſted of clergy ; 
4 29 But with reſpe& to acceſſaries, words] but all other caſes of felony ſhall be 
Q which are tantamount in ſenſe, and| entitled to ny in the ſame manner 
U differ only in the manner of expteſſion,, as before the 1 Hen, 8. 483 
- are ſufficient ibid.| 43 The ſtatute extends to appeals, per- 


30 Where a ſtatute takes away clergy| ſons in holy orders (7:4e ſupra No. 38.), 
from an offence which was capital at] and perſons outlawed 483 f. 35 
common law, the indictment need not] 44 The defects of this ſtatute pointed 
conclude contra formam fiatuti ibid. out | 483, 484 

31 Aſtatute excluding the principals from| 45 By 5 & 6 Edw, 6. c. 10. the 25 Hen. 
clergy doth not thereby exclude acce 8. is revived 484, 485 


faries before or after ſ. 26] 46 The queſtion examined, whether this 
32 Neither doth a ſtatute excluding the ſtatute 
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Ratute revives the whole of the 2; 
Hen. 8. &c. &c. Page 485, 486 
47 By 4 & 5 Phil. & Mary, c. 4. acce/- 
_ Jaries before to petit treaſon, wilful 
murder, robbery in a dwelling houſe, 
or near the highway, and arſon; are de- 
prived of clergy 487 
$3 This ſtatute is reſtrained to ſuch rob- 
beries in a dwelling-houſe only as were 

| deprived of clergy by the former acts 
487 f. 46 

49 An indictment or appeal to ff an ac- 
ceſſary of clergy, muſt purſue the ſub- 
ſtance of this ſtatute exactly ſ. 47 
o By 3 & 4 Will. & Mary, c. 9. ſuch 
perſons as were before excluded by 
former acts, on conviction by verdict or 
conſeſſion, are excluded on ſtanding 
mute, challenging, &c. or being out- 
lawed ſ. 48 
51 This ſtatute does not extend to ap- 
peals, nor to felonies by ſubſequent 
ſtatutes 1 1.49 
52 By 23 & 25 Hen. 8. principals in 
PETIT TREASON are excluded from 
clergy upon indictment, &c. &c. 488 


6 


6 
6 


5 


þ 


| ſ. 50 
53 Luere if they are not excluded in ap- 
peals ſ. 51, 52 


54 By 23 & 25 Hen. 8. and 1 Edw. b. c. 
12, wilful Murper of malice prepenſe 

is excluded in all caſcs ſ. 54 
55 It is not excluded in appeals upon 
challenging more than twenty 489 
56 By 4 & 5 Phil. & Mary, c. 4. acceſ- 
* faries before are excluded as well upon 
indicments as appeals in all ae 459 
56 

57 By 1 Jac, 1. c. 8. Houicipz By 


STABBING is excluded; but thoſe who 74 


abet this offence are not 7 
58 By 3 & 4 Will. & Mary, c. g. thoſe 
indicted of /ach man/laughter are ex- 
cluded, as well on ſtanding mute, &c, 
as on conviction ſ. 58 
59 By 8 Eliz. c. 4. Larceny from the 
perſon of another privily without hi, 
knoxwledge is excluded from clergy 
. 
Go This ſtatute does not extend to Es. 
ceſſaries either before or after 490 f. 


0 
61 If che larceny is diſcovered at the time 
| 


{ 


65 By 31 Eliz. c. 12. all acce 


72 The warehouſe of a Blackwell - lil 


it is committing, the offender ſhall hare 
his clergy Page 450 (N 
2 Larceny from the perſon of a m 
whoſe ſenſes are loſt in intoxication 
not within the act ibid 
3 Quere if the larceny is committed 
while the perſon is aſleep ibid 
4 By 1 Edw. 6. c. 12, and 2 & ; Ed. 
6, c. 33. principals in Horse-s7+4,. 
ING, &c. are excluded from clergy 
490 f. 61 
ſſaries both 
before and after are alſo excluded 154 


. 6 
66 Thoſe who only receive the fla 


horſe without receiving the felon, ae 
not excluded by this ſtatute ibid. ( 


67 But by 3 & 4 W. & M. c. 9. te. 
ceivers of /olen goods are made act. 


Jaries ibid, 


68 By 10 & 11 Will, 3. c. 23. to commit 


larceny in any ſhop, ware-houſe, coach. 
houſe, or ſtable, privately, and to ite 
value of 5 5. or to aid therein, is ex- 
cluded from clergy 491 f. 6 


69 Neither acceſſaries nor perſons out. 


lawed are excluded from clergy for 
this offence ibid. ſ. bg 


70 The property ſtolen muſt be ſuch a 


is uſually expoſed in the places men- 
tioned in the act ibid. (N) 


71 Warehouſes on wharfs for goods in- 


tended to be ſhipped are not within 
this act ibid, 


faQor is not within the act ibid, 


73 A watch left to be repaired at a watch- 


maker's is not property within the pro- 
tection of this act ibid, 
By 12 Ann, c. 7. to ſteal from aty 
dwelling-houſe or out-houſe to the 
amount of 40 s, is excluded from clergy 

ibid. ſ 
75 Apprentices under 15 years of at 
who ſhall rob their maſters are 50 
within the a& 1.67 
76 Perſons outlawed and acceſſaries at 
not within this act 492 f. 63 
77 By 22 Car. 2. c. 5. to ſteal cloth c 
WooLLENS FROM THE RACK or tert 
in the night- time is excluded from coy 

92 . 


78 By 18 Geo. 2. c. 27. . 
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from BLEACHING OR PRINTING 
cROUNDS, or to aid therein, is felony 
without clergy Page 492 l. 69 
79 But the court may tranl- 
offender for fourteen years 
port the * "Pp 
20 By 22 Car. 2. c. 5. embezzling 
NAVAL STORES to the amount of 20+, 
is excluded from clergy 492 1. 76 
31 But the court may tranſport for ſeven 
years 492, 453 
82 By 14 Geo. 2. c. 6. & 15 Geo. 2. c. 
34. tO ſteal SHEEP, OR THE OTHER 
CATTLE therein mentioned, is exclud- 
ed from clergy 493 
83 By 24 Geo. 2. e. 45+ to ſteal goods on 
NAVIGABLE RIVERs to the value of 
40s, is excluded from clergy 493 
$4 Evidence of a theft in Lime-houſe 
dock is not within this act ibid. (N) 
8; Money, though a great part of it be 
Portugal money, commonly current, is 
not goods within the meaning of this 
act. Grimes Caſe, Foſter 79. 
$6 By 25 Geo. 2. c. 19. ſtealing from 
VESSELS IN DISTRESS, &c. is exclud- 
ed from clergy 493 
87 By 23 Hen. 8. c. 1.25 Hen. 3. c. 3. 
and 3 & 4 Will. & Mary, c. 9. Sa- 
CRILEGE, or robbing any church, 
chapel, or holy place, 1s excluded from 
clergy 494 f. 72 
88 It is not ſacrilege within this act, 
unleſs the robbery be accompanied 
with a breaking 494 f. 73 
89 But by 1 Edw. 6. c. 12. all perſons 
are ouſted of clergy for feloniouſly 
taking goods out of any church, &c. 
494 . 74 
90 The offender may be tried in a dif- 
ſerent county than that in which the 
offence ſhall be committed ibid. 
91 Acceſlaries to ſuch a robbery or taking 
are not excluded by any ſtatute, unleis 
the offence amount to burglary 
; 494 f. 75 
92 Quere, if ſacrilege is not excluded 
from clergy by the common law 494 
ſ. 70 
93 All perſons, not in holy orders, in- 
cifted of ** robbing in or near the 
highways,” are excluded by 23 and 25 
Hen, 8, 1 Edw, 6. Co 12. and 3 & 


4 Will. and Mary, c. 9 Page 404,498 
94 No robbery is withia theſe ſtatutes 
but ſuch as is laid “ in or bear the 
highway, and to have put the perſon 
robbed in fear 405 1 79 
95 By 25 Hen, 8,c. 3 and 3 & 4 Will. 
& Mary, c. 9. robberies and buręlaries 
tried in a different county from that in 
which they were committed, are ex- 
cluded from clergy, if they be of ſuch 
a kind as would have been excluded. 
upon a conviction in the proper county 
495, 496 
96 There is no need of an entry on te- 
cord that the felony was committed in 
a different county 490 f. 82 
97 But it is uſual to write on the margent 
of the indictment, that it is for felony 
in another county ibid. 
98 What judgment an offender ſhall re- 
ceive who is convicted of an offence 
within clergy in the ſecond county, &c. 
- 407 1.83 
99 By 3 and 4 Phil. and Mary, c. 4. ac- 
ceſſaries before the fact in robbery, in 
or near any highway, are excluded 
clergy 497 f. 84 
100 By 23 & 25 Hen, 8. and 3 & 4 Will. 
& Mary, c. 9. io rob any perſon in his 
dwelling-houſe, any of the family be- 
ing within, and put in fear, is exclud- 
ed from clergy 497 f. 85 
101 By 3 & 4 Phil, & Mary, c. 4. ac- 
ceſſaries before are allo excluded 
497 1.86 
102 By 1 Edw. c. 12. to break a houſe in 
the day time, and commit felony there- 
in, any per/en being within at the time, 
is excluded from cleroy, whether tried 
ia the ſame or a different county 
407 1.87 
103 By 4 & 5 Phil. and Mary, c. 4. ac- 
ceſlarics before are alſo excluded 
ibid, 
104 The breaking of a cupboard, docr, 
or trunks, &c or any fixtare only, is 
not a breaking within the at 497 
ſ. 88 
1cg By 3 and 4 Will, and Mary, c. g. 
to take away goods in any dwelling- 
houſe, any perſon being therein and 
ut in fear, or to aid in ſo doing, is 
excluded from clergy 497» 498 
3 A 106 By 


Vor. II. 
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106 By 5 and 6 Edw. 6. c. 9. perſon: 
Found guilty of robbing any other in 
their dwelling houſe, or any part there 
of, any of the family being within the 
precincts of the fame, ſhall be excluded 
from clergy, whether the family cherc 
being ſhall be ſleeping or waking 
Page 498 f. 80 
107 No perſon found guilty of robbing 
any perſon in any boo or tent in any 
fair or market, the ow ne or any of his 
family being within, ſhail be admitted 
to clergy, whether the family there be- 
ing, be ſleeping or waking 498 f. 90,91 
108 No robbery is within this ſtatute 
which is not accompanied with an ac- 
tual breaking 498 f. 92 
109 A ſojourner being in the houſe at the 
time ot the robbery, will not bring 
within the ſtatute 499 
110 It is only neceſſary to ſtate, that 
divers perſons were in the houſe, with» 
out ſbewing they were under any rela- 
tion to the party robbed ibid. 
111 By 3 and 4 Will. and Mary, c. ꝙ to 
rob any houſe in the day time, any per-. 
ſon being therein, or to aid in ſo doing 
is excluded from clergy ibid. 
112 Quere, if acceſſaries to a robbery in 
a 45 or tent are excluded, except 
it be from the perſon of a man 36:9. 
113 By 39Eliz. c. 15. any perſon found 
guilty {or felonious taking away, in the 
day time, money or goods to the va- 
lue of 5s. in any dwellivg houſe, or 
the outhoule thereto belonging, al- 
though no perſon be therein at the time, 
ſhall be excluded fiom cleigyy 500 
. ſ. 95 
. 114 The ſtatute ſhall only extend 2 
ſuch a felonious taking as is accom- 
panied with a breaking of the houſe, &c. 
| gco ſ. 96 
115 A chamber in an inn of court is « 
dwelling-houſe within this act ſ. 97 
116 A lodging in Somer/et- houſe (an ola 
palace) or Whitehall is not within thi- 
act ibid. 
117 No acceſſary is ouſted of clergy by 
this ſtatute ſ. 98 
118 He who ſtands by and abets another 
while he breaks and enters the houſe, 
and afterwards divides the ſpoil, but 


ſelf, is not within the ſtatute Page 
119 The law of this caſe doubteg 
explained 
120 By 3 & 4 Will. & Mary, c. g. « 
ever ſhall aſi another = — 
dwelling. houſe, ſhop, or warehoel 
thereunto belonging, in the day ti 
and ſteal money or goods to the value 
of 58. although no perſon be thine 
ſhall be excluded from their clergy 
| 501 f. 9) 
121 This ſtatute not mentioning out- 
houſes, an afj/ant to ſuch a felony in 
an outhouſe, not being a ſhop, &c, is 
clearly intitled to his clergy g02 f. 166 
122 The acceſſar ies before to ſuch a ſe- 
lony in an outhouſe, not being a 
ſhop, &c, are ſtill entitled to clergy 
| 502 f. 10! 
123 But all principals in any felory 
within 39 Eliz. are excluded from 
clergy, whether in the fame or a differ. 
ent county 502. f. 102 
124 By 3 & 4 Will. and Mary, c. g. 
whoever ſhall reb any other perſon, cr 
ſhall 25/2, &c. to commit ſuch offence, 
{hall not have the benefit of his clergy 
502, ſ. 103 
125 In Bux LANA the principal is ouſted 
of clergy, by 1 Edw. 6. c. 12. if 20 
perſon be in the houſe at the time ef 
the breaking and thereby put in fert 
502 |, iog 
126 By 18 Eliz. c. 7. principals in bur- 
glary are excluded generally ibid. ic; 
127 By 3 & 4 Will, & Mary, c. 9. 
acceſſaries before the fact are excluded 
N | 502, 593 
128 By 23 and 25 Hen. 8. and 3&4 
Will. and Mary, c. 9. principals u 
ARSON are excluded from clergy 
503 |, 107 
129 By 4 ande Phil, and Mary, c. + 
acceſſaries to the fact before, in all cale 
are alſo excluded 503 {. 1c 
130 By 1 Edw. 6. c. 12. every peer 4 
lowed clergy in all caſes wherein other 
are excluded by that act, except wiltul 
murder 503 . 109 
131 Therefore peers are entitled to cletg 
unleſs ouſted by ſome ſtatute made 
ſiace 1 Edw. 6, or revived by 5 $6 
Edw. 6. 10. ibid, 


rot 
and 
ibid, 


| 


coth not aQually enter the houſe him- 


132 By the above ſtatutes clergy * 
ſ 


the efences, but aiders and abbet- 
_— — din them Page 593(N) 
t be demanded by 


tors are not nam 
133 CLERGY mię 


ibe ancient common law as ſoon as. 
priſoner was brought iQ 
03 


aſter trial 


by the perſon authoriſed to grant it, a 
any time or under any circumſtances, be 


fore execution actually done 504 f. 111 
136 The court might always admit to 


» 110 
134 But ever ſince the reign of Hen. 6, 
it has been held not demandable til] 


504 
135 And clergy may now be allowed, 
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48 By 8 Eliz. c. 4. perſons admitted to 
clergy, who have before committed any 
other ſuch offence, and have not been in- 

e| diQtcd for che fame, may be indicted 

and tried for the ume, as if they had not 


been admitted to 
Page 509 f. 122, 123 


149 By 18 Eliz. c. 7. after clergy allowed 
and burning in the hand according to 
4 Hen. 7, c. 15. (Vide ſupra No. 146.) 

1] the priſoner, inſtead of being delivered 

-| to the ordinary, ſhall be diſchg 


rged 
150 But the court may, in diſcretion, in- 


clergy, without its — demanded, ffict one year's impriſoament on ſuch 
upon evidence cf the priſoner being a] offenders 509, 510 
clerk 505 |igt And all perſons admitted to their 


137 Except the conviction was for ſacri- 
lege, or breaking the priſon of the or- 
ibid. 
138 The temporal judge is to decide 
whether the offence be within the 
privilege, and whether the priſoner is 


dinary 


clergy ſhall, notwithſtanding, be put to 
anſwer for all other felonies 510 f. 126 
152 Since theſe ſtatutes a e nviction for & 
felony within clergy, and an allowance 
of it thereon, is as much a diſcharge of 
all precedent felonies within *. 


entitled to the benefit 505. ſ. 113] (though not of any others) as it was 
139 How far the canon law is part of] tore the ſtatutes 510 ſ. 127 
the common law ibid. 153 A clerk convict, admitted to 


140 While the title to clergy depended 
upon reading the neck verſe, the tem- 
poral judge over-ruled the ordinary, 


and recorded legit or non legit, accord- 
ing to his own judgment 


peer, is taken away 


every common perſon 506 f. 115 
143 Anciently, if the ordinary demanded 
or retuſed his clerk againſt law, hi: 
temporalities might be ſeized 506 f. 116 
144 But ſince, 25 Edw. 3, c. 6. the ordi- 
nary is only liable to a tine for con- 
tempt of the guare non admifit ibid. 
145 In what manner @ clerk was to be 
delivered to the ordinary, and afterwards 
demeſned by the common law 507, 508 
145 By 4 Hen. 7. c. 13. commoners con- 
vic of murder ſhall be marked with 
an M; and of other felony with a T 
on the brawn of the left thumb, in 
open court, before they are delivered to 


the ordina 508 f. 121 
147 How a convict for manſlaughter may 
detained - $08, 509 


06 
141 By i Edw. 6. c. 12. the * of 
ſuch an ability to read, in the cale of a 
506 f. 114 
142 And by 5 Ann. c. 6. the neceſſity of 
ſuch reading is alſo taken away as to 


clergy, has by it a kind of ſtatute par- 
don, the ſame as if he had made his 
purgation at common law 5 10 f. 128 
154 The reaſonableneſs of theſs con- 
ſtructions defended 510, 511 
155 The admiſſion of clergy reſtores the 
party to his credit and enables him to 
be a witneſs 511 f. 129 
156 Quere, if a pardon would have this 
effect ibid. 
157 The admiſſion to cley gives the 
party a capacity to purchaſe goods and 
to retain the proſits of 8 511.129 
158 The lands, &c. wh.ich the offender 
had at the time of conviction being 
thereby veſted in the kingy ſhall not be 
directed either by pardon br purgation 
+ $11 ibid, 
159 A pardon never avoids any prece- 
dent legal act ibid. 
169 Purgation was rather connived at 
than allowed by the common law ibid. 
161 The 8 Eliz. c. 4. &c. (Vide ſupra, 
No. 148, 149.) ſeems to take from the 
ſpiritual court the power of depriving 
the party for the crime for which he 
may have received clergy +» 512 
162 Thoſe who are exempt from burn- 
3A 2 ing 


A TABLE of PRINCIPAL MATT II. 


ing in the hand ſhall have the ſame privi-| 2 By 15 Geo. 2. e, 28. whoever ſhut 
| convict en 2ebdal the gold, — 
or copper coin Ef the realm, ſhall kay 


lege without it, as others have with 
it Page 512 f. 131 
itted to his clergy, 
Il him a felon 


it 
163 After a man is a 
it is action able x 


164 By 5 Nan, c. 6. where perſons ſhall! 
be burnt in the hand, &c. the judge 
may alſo in his diſcretion commit the 


re than two years, to the houſe 
rection, &c, 5 12 f. 134 
& By 19 Geo. 3. c. 74. perſons con 
"victed of felony within clergy, and li- 


infleaa of ſuch burning, be ordered to 
pay a moderate fine, or to be publicly 
or privately whipped, but not more 
than three times e831. 135 
166 Such whipping, &c, ſhall have th- 
like effects and conſequences as burning 
in the hand ibid 
467 Bat this act ſhall not abridge th: 
power of the court to impriſon convict: 
tor manſlaughter for one year, nor any 

of the powers or puniſhments given b; 

5 Ann. c. 6. ibid. 
168 Judgment of tranſportation is onl) 
put in the place of judgment for burn- 
ing in the hand, ard not in the plac: 
of the actual burning ibid. 


cLERK.— 774. Clergy. Appeal, 
Approver. Battle, attachment. 


a 
CLERK oFYTHE CROWN, ASSIZE, 
 >AND PEACE, 


In. what manner to certify the conviftion | 


or attaifMr of one admitted to his 
clergy, 1n order to ouſt him on a de- 
mand of it a ſecond time 477, 478 


CLIPPIN G.—#/ Cois. 


COIN. 

N N 

1 By 6 & 7 Will. 3. c. 17. whoever ſhal] 
convict a counterfeiter or clipper of the 


512 f. 132]3 By 6 


for not leſs than fix months | 4 The judgment for treaſon by the com- 


able to be burnt in the hand, may, 5 But in treaſons againſt the coin by fu. 


i401, the two firſt, and 101, for 
offences Page 123, 12, 

7 Will. 3. c. 17. a counter. 
feiter or clipper of the coin, who ſhall 
diſcover and convict two offenders, ſhall 


be entitled to the king's pardon 340 


mon Jaw in counterfeiting the coin 
is, that the convi ſhall be drawn to 
the place of execution, and there hang. 
ed by the neck till he be dead 630 f. 


tute, it is queſtionable whether the 
offender ought not to be drawn, hangs 
ed, or quartered ibid, 


COLLATERAL.— vids Iſu. 


Whether collateral matters in à different 
county fiom that of an indidtment may 
be found in it 3131.34 


COLLEGE of PHYSICIANS, 
Vide Phyficians. 


COMMAND.—Vide Accefſary No. 51 
to No. 64. Bail No, 1054 


COMMON LAW, 


t The 1 & 2 Phil, & Mary, which or- 
dained treaſons to be tried accgrding 
to the common law, doth not abrogate 
38 Hen. 8. concerning the trial of 


foreign treaſon 318, 319 
2 Nor 26 or 33 Hen, 8. concerning for- 
feitures for treaſon 6/1, 647 


3 Whether.it abrogates the 1 and the; 
& 6 Edw. 6. concerning two witneſſ 
in treaſon 3063. 36 

4 Or the 33 Hen, 8. concerning the wal 
of treaſons examined by the privy * 
cil 


COMMONS. 


coin, ſhall have 40 l. &, 123 f. 25 | 


Commons of code in the reign * — 


- 


holders 4 Page 72 


2 
COMPUTATION.—J NOW 1 
and Day.. 


COMMISSION. 


1 The court of the conſtable and marſhal 
may be holden by commiſſioners 19 
2 Commiſſions for judicial purpoſes may 
be granted notwithſtanding the peti- 
tion of right; provided they are found- 
ed in neceſlity, and the furtherance of 
juſtice ; ibid. 
The king cannot grant judicial com- 
miſſions, not warranted by ancient pre- 
cedents (Vide Courts) 2,3 
4 Commiflions to ſeize the property or 
perſon upon ſuſpicion, without proceſs 
or indictment, are illegal and _ 
| 2 ſ. 7 
All commiſſions muſt be agreeable to 
known ſtated forms 20 
6 Whether commiſſions of oyer, &c. do 
not come under the general notion of 
writs | 21, 22 
7 The form of a commiſſion of the peace 
o, 51 
8 Whether judges commiſſions 
mined by the demiſe of the king 1 to 5 
9 What commiſſions of the peace are not 
ſo determined G 
10 How commiſſioners are to be aſſigned 
by the king for the trial of foreign 
treaſons 317, 318.569 


3 


COMMITMENT. 


1 Perſons apprehended for offences not 
bailable, or who refuſe bail for ſuch 
offences as are bailable, muſt be com- 
mitted 180 

2 A perſon in the cuſtody of a meſſenger, 
' Who has not his bail ready upon a 
babeas corpus to the king's bench, muſt 
be recommitted to the marſhal 180 
(N) 1 
3 4 juſtice of the peace may lawtuliy 
commit a perſon who refuſes to per- 
form a duty which the juſtice is autho- 
tiſed to require 180 f. 2 
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ward the third were equivalent to free- | 


# 
4 All perſons, as well private as official, 
having a right to apprehend for treaſon 
or felony, are juſtified in carrying their 


priſoner to the common gaol ; except 
& by the command 


that officers may 
of another, and Mate perſon cannot 


*. Hage 180 f. 3 

5 And it is moſt adviſable tor private 
þer/ons, who may apprehend another for 
treaſon or felony, to carry him before 

a magiſtrate, that he may, 
gi/irate, be committed or ba 
6 the privy council, or a ſe 
ſtate, may commit for high 


[ 
7 The queſtion examined whether a 4 


cretary of ſtate, not having a power to 
examine upon oath, can have a power 
to commit 181 (N) 


8 The common law of England knows 
of no ſuch committing magiſtrate ag 
ſecretary of ſtate *® ibid. NY. 

9 The ſeveral cales in which — 
have been made by ſecretaries of ſlate 

ibid. (Ng : 

10 Commitments muſt be to ſome priſon 
in England and regularly it ought to 
be to a common priſon 181, 182 

11 By 31 Car. 2.c. 12 whoever ſhall ſend 
a ſubje& of England priſoner into Scot» 
land, Ireland, Jerſey, Guernſgy, Tan- 
giers, or any of the king's dominions - 
abroad, ſhall be liable to treble coſts, 
5co l. damages, and incur @ præmunire 
; 182 f. 

12 By 14 Edw. 3. c. 10. the ſheriff⸗ Wal 
have the cuſtody of gaols, and employ 
reſponſible under-keepe® 182 f. 6 

13 By 5 Hen, 4 c. 10 ſhall be im- 


priſoned by any juſtice E the peace, but 
only in the common gaol ibid, 
14 The king's grant of the cuſtody of 
priſoners committed by Aſices of peace 
is void 182 f. 7 
is None can claim a priſon aga franchiſe 
unleſs he have alſo a gaakdelivery 
ibid, 
16 By 6 Geo, 1. c. 19. juſtices may com- 
mit vagrants and other criminals, either 
to the common gaol or to the houſe of 
correction 182, 183 


17 An offender apprehended in one coun- 
ty for a crime committed in another, 


| may be brought before a juſtice of the 
343 


county 


county where the offence was . 
miited Page 183 1.8 


13 But it ſeems the ſtronger opinion, | 
p 


that ſuch an offender ought to be car- 
ried before a julkice* of the county in 
which he is takeg c. ibid. 
19 An offender m committed to the 
next gaol where he is taken, whether 
in the ſame county or not ibid. 
20 By 23 Geo. 2. c. 26, and 24 Geo. 2. 
c. 55, af offender may be apprehended 
in ong county for an offence done ir 
another, by virtue of the warrant being 
indÞrſed 1831 
21 If it be a bailable offence, he may be 
bailed by a juſtice of the county in 
which he is apprehended, If it is not 
bailable, or he cannot find bail, he ſhall 
be carried back into the county from 

© whence the warrant iſſued, and there 
be either ranges. or bailed 1614. 
22 If a gaoler refuſe to take the charge 

of a felon from a conſtable, the town 
mall keep him till the gaol-delivery 
4 183(.9 
23 No one, without ſpecial reaſons, can 
juſtify the detention of a priſoner out of 
the common gaol ibid. 
24 Practice ſeems to have authoriſed a 
commitment to a meſſenger for the 
purpoſe of conveying him to ou ibid. 
25 By 31 Car. 2. c. 2. no perſon in cuſ- 
tody upon a criminal charge ſhall be 
removed from ſuch cuttody unleſs by 

' habeas cor pus, or other legal writ, ex- 
cept wheie the conſtable is carrying 
him to the common gaol, &c, &c, 184 
25 By 2 & JPhil. & Mary, c. 10. every 
juſtice of pedFe upon a charge of man- 
laughter or felony, ſhall, previous to 
commitment, take the examination of 
ſuch priſoggr, and the information of 
"thoſe that Mry him, reſpecting the fact 
and circumſtances, and within two days 
after, ſhall put as much thereof as may 
be rial to prove the felony into 

. writing, and certify the ſame to the 
next gaol-delivery 184 f. 11 
27 The juſtices ſhall alſo bind the wit- 
nefſes to appear and give evidence, &c. 
ibid. 

28 A juſtice cannot detain a priſoner an 
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unneceſſary length of time und * 

tence of furiher examination: its ag 

three days is a reaſonable ume Pagers; 
29, A COMMITMENT muſt be iq w 


W. bay 4 . 


and ſeal, expieſſig 
office and > 

time and place at which it is made 
and be directed to the gaoler 18; f. 13 
30 It may be made in the king's nane 
or the name of the perſon who make, 
it, or it may be merely fed by hin 

185 f. 

31 The uſual clauſe in a re 
deſiring the gaoler to keep his priſoner 
in ſafe cuſtody, is merely admonitory 
185 f. 

32 A commitment muſt ſer forth th 
crime alledged againſt the party with 
convenient certainty, or he may be dif. 
charged upon habeas corpus . 16 
33 So alſo he may be bailed if the offence 
be looſely expreſſed ibid, 
34 Commitments for high treaſon, or fe- 
lony in general, are good ibid, 
35 It is ſafe, but not neceſſary, to ſet 
forth that the party is charged upon 
oath ; for where the magiſtrate hath 
juriſdiction, the legality of his warrant 
does not depend upon the truth or 
falſehood of the information on which 

it is granted 185 
36 Every mittimus muſt have a lawkil 
concluſion 186 f. 18 


37 What ſhall be ſaid to be a lawful cor- 


cluſion ibid, 
38 By 3 Jac. 1. e. 10. perſons commited 
to gaol by juſtices of the peace (hall 
bear their owa charges, which ſhall be 
levied by diſtreſs upon their goods, 
&Cc. 186,187 
39 By 27 Geo. 2 c. 3. if the offencer 
ſhall not have wherewith to defray the 
charges of his commitment, the juliice 
ſhall order the treaſurer of the county 
to defray the ſame 187 f. 20 
40 la Middleſex the expences of convey 
ing a priſoner to gaol ſhail be paid by 
the overſeers of the poor of the pail 
where the perſon was apprehended 


1610, 


41 By 3 Hen, 7. c. 3. every ſheriff a 
gaoler ſhall certify the names, &c. kt 
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of their ſeveral priſoners to the next 
gaol-delivery to be calendared 
Page 187 |. 21 
2 A priſoner lawfully com nitted cannot 
be diſcharged but by the king; or by 
the grand jury indorſicg zgnoramus ; 
or by acquittal by the trial jury; or 
on proclamation by the gaol-delivery 
ibid. 
43 But a perſon committed upon a ſaſ- 
picion, which afterwards appears to be 
groundieſs, may be lawfully an, 
| I 
44 By 14 Geo, 3 c. 20 every priſone 
againſt whom no bill is found, or who 
ſhall be acquitted, or who ſhall be diſ. 
charged by proclamation, ſhall be ſet 
at large in open court without paying 
any fees 628 
4; The treaſurer of every county, upon 
the judge's certificate, ſhell pay 138. 
4d. for every priſoner fo diſcharged, 
&c, to the ſheriff or gaoler out of the 
county rate 628 f. 13 


CONCEALMENT, —Yide Court Lees. 


CONFESSION, 


1 By g and 6 Edw, 6. c. 11. and 7 Will. 
Hh c. 3, high treaſon muſt be proved 
y two lawtul witneſſes, unleſs the 
party without violence confeſs the ſame 
in open court 364 f. 134 

2 Theſe words mean a confeilion upon 
the arraignment of the party 365 f. 
140 

3 If a priſoner pleads or confeſſes, te 
fhall not be treated as one who ſtands 
mute, if he be afterwards obſtinate:y 
filent, but ſhall be tried or condemned 
462 f. 4 

4 4n expreſi confeſſion is, where a perſon 
directly confeſſes the crime, which is 
the higheſt convictioo that can be, and 
may be received after get guilty, not- 
withſtanding the repugnancy 469 f. 1 
5 A confeſſion of an indictment of treſ- 


te. ths... thts. Mt. 


pals eſtops the defendant to plead not 


4 
| 13 By the conſtruction of wid 


guilty to an action for the ſame treſpaſs 
Page 469 f. 2 
5 Quere, whether a confeſſion of a capital 
crime will eſtop not puilty to an ap- 
| peal for the ſ me offence ibid, 
7 Judges will not necord a confeſſion, 
which prebably preceeds from fear, 
folly, or ipnor-nce ibid. 
3 An implied confeſſion is, where a de- 
fendant in a ade not capital, doth not 
directly own his guilt, but in a manner 
admits it by yielding to the king's 
mercy ibid. 
9 The effect of an implied confeſlion 
4©9, 470 
10 No confeſſion whatever before final 
judgment will deprive the defendant 
of taking exceptions in arreſt of judg- 
ment, to errors on the face of the re- 
cord 478. 
11 How far thoſe are excluded from b 
- who ſhall appear guilty by confeſſion 
| 153 f. 40 
12 Befote the ſtatute articuli cleri, cletgy 
was refuſed to thole who contefled 
them'elves guiliy 41 3 
cleri 
clergy was allowed to ſuch as confefled 
on arraignment ibid. 
14 A ſtatute which ouffs clergy from 
thoſe who ſhall be found guilty, ex- 
tends to thoſe whoſe confeoo is re- 
corded 431 1, 28 
15 The party's own confdſſion is the 
higheſt conviction 508 
16 A con feſſion, whether upon examina- 
tion in purſuance of 1 & 2 Ph. and M. 
c. 13. or on à bailment or commitment 
on 2 and 3 Ph. ant M. c. 10. or by 
the common law, or in cifcourſe with 
private perſons, may be given in evi- 
dence againſt the party confeſſing, but 
not ageinſt others 601, 694 
17 Tue identity of the examination mult 
be proved before it can be reid in evi - 
dence 604 (N) 1 
18 Confeſſions obtained by the flaitery 
of hope, or extorted by the impreſſions 
of fear, are not admiſhble in Gidence 
| ibid. 
19 All ads and facts which ariſe in con- 
ſequence of even an extorted confeſ- 
3A 4 fioa 


A. T'aBLE or pain 


ſion may be given in evidence | 
Page 4 (N) 1 
20 The ſtatute 7 Wil. 3. prevents a cone 
ſeſſion of high, treaſon. unleſs in ope 
cour:, from having the force of a con- 
viction 4 6c4 (N) 3 
21 In high treaſon, a con'efſion may be 
given in evidence for any pu pole, ex 
ce Pt to prove the overt ads laid in th 
indictment ibid. 
22 A conteſſion muſt be taken all t. 
gether, and not by parcels Cog ſ. 5 


CONSENT. 


1 By 6 Rich. 2. c. 6. if women after 
raviſhment conſent to the raviſhers, 
they ſhall forfeit their eſtates, &c. to 
the next of blood 253, 254 

2 I he conſent of a woman under 12 years 
of ge is conſidered as the conſent cf 
one under the years of diſcretion ; 
and therefore ſuch a female conſent- 
ing ſhall not loſe her lands, &c. 255 

ſ. 6 

3 It is not concluſive evidence of te 
that the woman lived with the raviſher, 
od bore children to bim, if during the 
whole time ſhe was under his 2 

ibid. 


'CORSERVATORS. 


I Clears of the peace were by the 
common law either ex efficio, or by 
con miſſion 

2 The king is the principal conſervator, 
from whom all authority of this kind 


is derived 43 ſ. 
3 Neither dukes, earls, or barons, are 
conſervators ibia. 


4 The lord chancellor, keeper of the 
ſeal, the lord high fleward, the lors 
high conſtable, the judges of king's 
bench, and mailer of the rolls, are con- 
ſervators 43 f. 2 
5 But neither privy counſellors nor ſecre- 
taries, of ſtate are conſetvators ibid. 


(N) 1 | 


6 The juſtices of every court of record 
are conſervators within their reſpective 
precincts 44 


cIPAL MATTEIMS. 


conſervator within the county Pay, 
3 So a ſo is every high and petit conlabe 
within their reſpective limits 15% 
9 There were alſo, by the com mon 


conſervators of the peace by te M 


| . 
10 Conſervators of the peace by RA 


were choſen by the king*: writ 4; 1, 
11 Extraordinary conſervators of the peace 
were alſo appointed in times of danger 


45 . 
12 The power of conſervatory — 1 


CONSPIRACY, 


Whether a conviction of conſpiracy dif. 
ables a man from being a witueſ: or 
juror 588. bog 


CONSTRUCTION. Id Status, 


CONS TABLES. —Vide Arreſti. Bai. 


Commitment. 


1 Conſtables are officers originally ini. 
tuted by the common law, and were 
not firſt appointed by the ſtatute of 
Wincheſter 97 .. 33 

2 The object of their office was the pit. 
ſervation of the peace, and therefore 
they are authoriſed to arreſt felons, ad 
all ſuſpicious perſons, and to ſuppreſ 
affrays 98 f. 34 

3 Their duty is to preſent all offencet 
inquirable in the torn or leet iid 

+ | he conſtable is the proper officer of 

the juſtice of the peace; and bound t0 

execute his warrants ibis, 

The office of conttable is wholly mini- 

ſterial, and no way judicial ibid. .. 30 

6 Upon ſpecial cauſe a conſtable may p- 
point a deputy ibid, 

7 By 1 Will. & Mary, c. 18. Proteltat 
diſſenters elected to the office of con- 
ſtable, who ſcruple to take the oaths, 
may appoint a deputy ibid 

8 Both high and petit conſtables are io be 

choſen and appointed, and ſworn in bf 

the ſheriff in his torn; _ 99 7 


ww 


7 Every ſheriff and coroner is a principal 


/ / / Che 


X 2 
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o The court leet has this power of com- 
mon right Page 99 
Quere, if a cuſtom to ſerve the office by 


twins is good ibid. | 


12 The ſheriff of the torn, and ſteward of 
the leet, having power to appoint con- 
{tables, bave alſo power to remove them 

99 .. 3* 

13 A ſworn attorney, or rather officer of 
the courts at Weſtminſter, may have 
a writ of privilege to excuſe him 
from ſerving the office of conſtable 

99 (. 39 

14 And no cuſtom whatever can be plead. 
ed againſt this privilege ioc 

15 Practifing barriſters, and ſervants of 
members of pariiament, have the fame 
privilege ibid. 

15 An alderman of London is not com 
peliable to be a conſtable ibid ſ. 40 

17 Acaptain of the king's guards has nc 
privilege of exemption from ſerving 
the office of conſtable againſt a ſpecial 
cullom ſ. 41 

18 By 2 Geo. 3. c. 20. no ſerjeant 01 
private man ſerving in the militia, 
ſhall, during ſuch ſervice, be appointed 
either a peace or a pariſh officer, unleſs 
he conlents thereto” - ibid. 


10 A praftifing phyſician ſhall ſerve the] 35 


office of conſtable ibid. 
20 But perhaps bath the captain (wzae 
No. 17.) and phyſician may be relieved 
by the king's bench, if choſen, where 
there are ſufficient beſides, and no ſpe 
cial cuſtom againſt it, ibid. 
21 Even a cultom cannot exempt fit per- 
ſons from ſerving the office ibid. 
22 A tenant in ancient demeſne is liable 
to ſerve the office ibid, (N) 
23 By Hen. 8, c. 6. the wardens and 
fellows of the company of the barber 
Jurgeons were exempted from the office: 
of conſtable 190, 101 
24 By the equity of this act, and by cuſ- 
tom, all ſurgeons are allowed the like 
privilege ; 101 f. 43 
25 By 18 Geo, 2. c. 15. which divided 
the ſurgeons from the barbers com- 
pany— all freemen of the corporation 
of ſurgeons ſhall be exempted while 
they pradtiſe © ibid. 


20 By 32 Hen, 8. c. 40. the preſident | 


ſhall not be choſen conſtables is Los- 
don, &c. Page 101. ſ. 44 

27 This act does not extend to an 
other phyficians g ibid. 
28 By 6 Will, 3. e. 4 egular bred apo- 
thecaries are exempted during their 
practice ſ. 45 
29 By 1 Will. & Mary, c. 18. Proteſtant 
diſſenting teachers are exempted 101, 
102 
30 By 10 & 11 Will. 3. c. 23. thoſe 
who convict burglars or fbeplifiers ſhall 
have a certificate to diſcharge them 
from ſerving the office 102 
31 By 31 Geo, 2. c. 17, perſons at or 
above 63 years of age are in We/tmin- 
er exempted from the office ibid. 
32 A naturalized foreigner, excluded from 
offices of truſt, is thereby rendered in- 
eligible to the office of conſtable 102 
N) 3 
33 A college barber of Oxford os, ex- 
empted from this office ibid, 

34 A younger brother of the Trinity-houſe 

is not, as ſuch, exempted from the office 
of conſtable by the charters of that fra- 
ternity.-Decided in Rex v. Clarke, 
Eafter Term, 27 Geo. 3. fince the body 
of the Work was printed ibid. 
In what manner a perſon choſen may 
be puniſhed for refuſing to ſerve the 
office: and how the indigent mutt 
ſtate the offence 102, 103 
36 The king's bench may award a man- 
damus to an inferior court, to ſwear in, 
reſtore, or diſcharge a perſon to, of, or 
from the office of conſtable 103 ſ. 47 
37 A conſtable is the principal peace of- 
ficer; and it is neceſlary that every vill 
ſhould be furniſhed with one 103 ſ. 49 
38 Juſtices may not only ſwear conſtables 
choſen at the torn or leet, but may alſo 
nominate and ſwear conſtables on ne- 
gle& of the ſheriffs or lords ibid. 
29 Juſtices alſo may diſplace conſtables ſo 
nominated and iworn ibid. 
40 Qsere whether the ſeſſions may not 
ſwear in a conſtable unduly rejected by 
the ſteward of a leet 103 104 
41 A ſingle juſtice may ſwear in a con- 
ſtable choſen by the leet 104 (N) 4 


42 In all cafes of neceſſity juſtices may 
chuſe any number of conſtables ibid. 


aud fellows of the college of phyſicians 
| 8 


43 Juſtices had power to nominate and 


ſwear 
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wear conſtables ox default of the torn 
or leet Page 104 ſ. 50 
44 By 13 & 14 Car, 2. c. 12. if any 
conſtable, &c, ſhall die or go out of 
the pariſh, any two juſtices may make 
and ſwear à new one, until the lord 
mall hold a court, or until the next 
_ ſeflions, who ſhall approve of him, or 
appoint another, &c. ibid. 
45 The juſtices in ſeſſions may diſcharge 

-  aconſtable after the expiration of a year, 
and put another in his place, until the 
lord ſhall hold a court as _— 
ibid. 

46 But the ſeſſions, by this ſtatute, can- 
not diſcharge conſtables cho/en aud 
Ffeworn is at the leet ibid. (N) 5 
47 An appointment by the ſeſſions *©* for 
a year, or until others are choſen” is 
not good: The ſtatute muſt be ſtricily 
purſued ibid, 


48 The ſeſſions upon this ſtatute, have no 


power to-appoint a conſtable, but _ 
the default of the leet ibid. 

49 The king's bench will grant guo 
warranto againſt a conſtable elected at 
a veſtry, and ſworn in by the _— 

ibid. 

zo A conſtable, &c. may apprehend a 
perſon expoſing a child ia the ſtreets, 
A | 
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51 Wherg, in making an arreſt, they need 
not ſhew their warrant 137 
52 In what caſes they may execute a war- 
rant out of their own precincts 5 37 
| 30 
53 Whether they have power to 5 
or bail thoſe whom they have arreſted 


142. 147. 180 


CONSTABLE azd MARSHAL. 


1 The office of high conſtable of England 

was anciently hereditary 12 C, 4 
2 But ſtce the reign of Hen. 8. be has 
only been appointed pro bac vice ibid, 


3 The hiſtory and ancient juriſdiction of 


the conſtable ibid. 
4 The hiſtory of the ancient marſhals 


1 13 
5 By 8 Rich. 2. c. 5. no pleas concerni 
the common law ſhall be heard or 


{ 


| 


1 


6 By 13 Rich. 2. C. 2. 


7 If the conſtable exceed this juri 


determined 


the conſtable 
ſhal - by | and mar, 


age 1g 
the conſtablez 
ſhall have cognizance of contact 
touching deeds of arms and war out of 
the realm, and of things touching wy 
within the realm, not. cognizable by 
the common law bi 


f = 
if 
the party grieved ſhall have 4 r. 


ſeal directed to the conſtable to * 


his plea until it be diſcuſſed in tie 
council ibid, 
8 By 1 Hen, 4. c. 14. appeals of thingy 

done out of the realm ſhall be tried by 
the conſtable 14, Is 


9 How far the court of the conſtable 25d 


marſhal hath conuſance of points of 
honour in general 15,16 
10 Whether this court can puniſh private 
perſons for marſhalling funerals 16,3 
11 Whether this court can be holden by 
the lord marſhal alone without the 
conſtable 16, 17 
12 Whether this court can take copniz, 
ance of treaſon 17,18 
13 In what manner, and by what law the 
court of the conſtable and marſil 
proceeds 13 
14 It is queltioned, whether an informs 
tion may not be brought in this court 
by the attorney-general 18.12 
15 This court, if it exceed its juriſdiction, 
may be prohibited by the courts ef 
common law 18 13 
16 This court upon urgent neceſſty miy 
be holden by commiſſioners, without 
the earl marſhal 18, 19 
17 The lord high conſtable of England 
is by virtue of his office a conſervator 
of the peace 4361 


COPY of INDICTMENT, 


I By the common law it was always de- 
nied in treaſon and felony 567 3) 

2 On a legal exception being taken, dr 
court will grant a copy of ſo much 
the indictment as relates to the exc? 
The ill copy Fes 

3 The court will grant a 
heads of an indictment, ſo as to ens 


| 


| 


api 
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iſoner to frame a plea in bar, &c. 
* charge againſt him Page 825 
4 By 7 Will, 3, perſons indicted for high 
treaſon, except counterfeiting the coin, 
Kc. Kc. ſhall have a true copy of the 
whole indictment 5 days before their 
trial | 567 f. 14 

5 This muſt be intended 5 days before 
his arraignment, becauſe the Priſoner 
pleads i Hater upon his arraignment 
Note in marg. 

6 By 7 Ann. c. 21. copies of all indict 
ments for high treaſon, except, &c. ſhall 
be delivered to the party indicted 10 


days before the trial in the preſence of | 


two witneſſes 568 
7 Lord George Gordon's the fiſt tria] 
upon this act after it took effect (N) in 

| marg. 


COPYHOLD. 


Whether forfeited for treaſun or felony 
ch. 49 ſ. 7 


CONTEMPTS. 


1 Every court of record may impoſe rea- 
lonable fines on all ſuch as ſhall be 
guilty of contempts in the face of the 
court 5 ſ. 15 

2 It is (aid that every ſuch court, except 
the court leet, may alſo impriſon the 
offender ibid, 

3 It is a contempt to uſe opprobrious 
language to a judge; or for an officer 
to refuſe to do his duty ibid. 

4 The ſheriff, in his torn, may fine for 
contempt 92. 93 

$ And this fine needs no other affeere ment 
than the judge's order 94 1. 19 

6 A commitment by the chief juſtice, 
without ſhewing any cauſe whatſoever, 
ſhall be intended io be for a contemp: 


10 An attachment is 


demanding or refuſing a clerk convit 
Page 506, 507 
grantable againſt 
perſous guilty of contempt 213 f. 
11 A contempt in the face of the court, 
or by confeſſion on bath, may be im- 
mediately recorded, and the offender 
committed and puniſhed 21 
12 On a contempt, complained of by affi- 
davit, the court will either order the 
offender to anſwer it, or make a rule to 
ſhew cauſe why an attachment ſhould 
not iſſue againſt him 214 
13 If the contempt be of an exorbitant 
nature, affecting the court itſelf, they 
will grant an attachment in the firſt 
inſtance ibid. 
14 In what manner the offender may 
purge the offence in anſwering inter- 
rogatories 214 
is Where a ſheriff ſhall be in contempt 
for not executing a writ, &c. 215 to 217 
16 In what inſtances the miſcondu& of 
attornies ſhall be conſidered as con- 
te mptuous to the court 217 to 219 
17 How far jurors may be puniſhed ſor 
conte mpts 219 to 225 
18 How far the conduct of inferior judges 
ſhall be thought contemptuous of the 
fuperior courts 226 
19 In what caſes bartiſters may be pu- 
niſned for contempt 3 227 
20 Gaolers may be gui contem 
&c. 88 | be. 
21 Peers of the realm are puniſhable for 
contempts, &c. ; 228 
22 The molt remarkable inſtances of con- 
tempts 228 to 230 
23 Where perſons are puniſhable for con- 
temptuous words or writings concern- 
ing courts 230 
24 Of contempts to the rules and awards 
of the cout ibid. 


I 


i 
153 CONVICTION 
7 Perſons committed for contempts arc 
not bailable 152. 164. 172 
8 To perſuade a perſon to ablent him- 
ſelf, for the purpoſe of avoiding a war- 
rant for having been guilty ot treſpaſo, 
1s, perhaps, a contempt 441 
9 How the ordinary was anciently puniſh- 


able for the contempt of unlawfully 


1 
— 
— 


2, & 


1 Convittion eſtabliſhes the guilt of the 
offencer, and by deſtroying the proba- 
bility af his innocence, readers him in- 
capable of being bailed, except by the 
ſuperior diſcretion of the king's bench 

153, 354+ 175» * 
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* 
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2 A convifion of recuſancy cannot be| 


- #ppealed from to the king's bench _ 
20 9255 Page 408 ſ. 29 
3 A certiorari ſhall never be grayed to 
remove an indiament or appeal, after 

- conviction, except for ſpecial cauſe 

| ibid. ſ. 31 
4 But a preſentment on the foreſt law can 

only be removed after conviction 
2 409 
5 In what caſes ſome of the defendants 
in the ſame indidtment may be con 

victed, and the others acquitted 

342, 343 
6 How far a conviction on one proſecu- 
tion may be pleaded in bar to another. 
Jide Autrefeis Attaint. ) 334 
7 It is a good challenge to a juror, that he 
hath been convicted of treaſon, or fe- 
lony, or perjury, or conſpiracy, &c. &c. 
587, 588 
8 How far, and in what caſes, a con- 
viction will diſable the convi from 

being a witneſs. (Vide Evidence) 
609, &c. 


CONVICTS ide Clergy, 
Tranſportation. 


CORONER. 


1 Coroners were formerly the principal 
conſervators of the peace 70 

2 They are of equal antiquity with the 
ſheriffs ibid. 

3 Coroners are either wirtute officit, or 
dy charter, or by election 261d. (N) 
4 By the ſtat. We'll, they ſhall be choſer 
through all ſhires, of the molt ſufficient 
knights, who ſhall beſt attach the pleas 
of the crown 5 70 

5 It is no good cauſe to remove a coro- 
ner, chat he is not a knight 71 

6 By 44 Edw. 3. no coroner ſhall be 
choſen, unleſs he have ſofficient in the 
county to anſwer ibid. l. 4 

7 Coroners are elected by the frecholders 
© by virtue of the king's writ ifſuing out 
of, and afterwards returned into the 
chancery ibid. ſ. 5 


determine by the demiſe of the king 


Page 11 f. 5 


9 The form of the writ for the election 


of a coroner 71 f. 6 
10 The coroner elected by virtue of thi 
writ, ſhall be ſworn by the ſheriff law. 
fully to execute his office 71. 7 
11 If hes inſufficient to pay his fines, &c. 
the county, as his ſuperior, ſhall an. 
ſwer for him 72 
12 By 28 Edw. 3. c. 6. all coroners of 
counties ſhall be choſen by the tree. 
holders at full county court 92 fl. 9 
: and 10 

13 The king may claim the franchiſe of 
appointing coroners by preſcriptions, 
And other lords may claim it by prant 
from the crown. No ſubje& can claim it 
by preſcription ſ. 11 
14 Coroners may be diſcharged by the 
writ de coronatore exoneranda for want 
of leiſure to execute their office; or by 
being choſen werderer, or for not hav. 
ing ſufhcient property; or for bodily 
infirmity, or old age, and perhaps for 
following @ trade 73 f. 12 
is This writ recites the cauſe of bis 
diſcharge and then commands the ſhe- 
riff to chuſe another ibid, 
16 The iſſuing of this writ is in the diſ- 
creiion of the court of chancery ; and 
the defendant muſt have notice of the 
application made for it 72 (N) 1 
17 The power of the old coroner is 1/2 
facto extinguiſhed by the election of a 
new one by the freeholders ibid, 
i8 The old coroner may controvert the 
truth of the ſuggeſtion upon which a 
writ de coronatore exonerando is obtained 
by a commiſſion from the chancery, 
and on diſproving it he ſhall not be re- 
moved, or, if removed, reſtored 73 
19 A coroner may inquire of a felony 
committed on the arms of the ſea, and 
on the ſea between high and low water 
mark when the tide #s out 73 1.14 
20 The coroner has juriſdiction on board 
a veſſel lying in a harbour, to take at 
inquiſition of felo de ſe ibid. (N) 2 
21 How far a coroner of the county m 
iotermeddle with offences done within 
the verge of the court, and vice ue 


8 Therefore their authority does not 


74s 75 
22 The 
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22 The ſtatute 4h officio coronatoris re 
cited, which deſcribes, very circum- 
fantially, the manner in which the co- 
toner ſhall take an inquiſition of death 

Page 76 

23 This ſtatute is only in affirmance of 
the common law, and therefore the co- 
rover ſhall ill rake inquiſition of ſuch 
2s die, &c. in gaol, although this is 
not directed by the act 77 f. 21 

24 It is ſufficient if the inquiſition ſlate 
that it was taken by the oaths of lawful 
perſons of the county, although the act 
ditects it to be by the oaths of perſons 
of the next adjacent towns 77 f. 22 

25 It muſt appear at what place, and by 
what jurors, by name, the inquiſition 
was taken, and that they were ſworn, 
and, perhaps, that they were of the next 
towns, &c. A ibid, 

26 The coroner has no manner of power 
to take an inqueſt of death without a 
view of the body 77 ſ. 23 

27 If a dead body be buried, or ſuffered 
to putrify, before the coroner hath 
taken his view, the offender ſhall be 
amerced 77» 78 

28 And it is indictable as a miſdemeanor 


alſo 78 (N) 3| 


29 The coroner, within convenient time, 
may order a buried body to be taken 
from the grave in order to take his 
view, where it has been either omitted 
or inſufficient, or where the firſt inqui- 
fition is quaſhed 1" 

30 But this muſt be by order of the king's 
bench, who will exerciſe their diſcre- 
tion upon the time which has elapſed 
ſubſequent to the interment ibid, N) 4 

31 If a view cannot be had by the co. 
roner, an enquiry ſhall be made by 
Juſtices, &c. on the teſtimony of wit- 


neſſes 78 
32 None can take an inqueſt, on view, 
In any caſe, but the coroner ibid, 


33 The king's bench will refuſe to file 
a coroner's inquiſition, if, on an affi- 
davit of the proceedings, it appears to 
have been improperly taken 78 f. 24 

34 It is not neceſſary that the wiew and 
tbe inquifition ſhould be both taken at 
the ſame place 78 f. 25 

35 A coroner has no power to enquire 


NCIPAL MATTERS, | 


of any acceſſaries to a felony after the 
fad a Page 78 f 26 
36 A coroner may enquire of accęſſaries 
as well as of principals, and alſo 
whether they did fly for the offence ; 
for which flight they forfeit all their 
goods and chattels | 78, 79 
37 The coroner ought alſo to enquire in- 
to the circumſtances, and of the thing 
which cauſed the death; and if it hap- 
pened from a bridge, &c, being out of 
repair, the town ſhall be amerced 79 
. 28 
38 A coroner who is remiſs in doing his 
office, on being (eat for, ſhall be amerced 
79 f. 29 
39 By 3 Hen. 7. c. 1. the coroner may 
enquire if the townſhip have been neg» 
ligent in not apprehending a murder- 
er; and if the coroner be remiſs, and 
not make inquiſition on the dead body, 
he ſhall forfeit 5 l. ibid. 
40 An inquiſition by juſtices, on the de- 
fault of the coroner, muſt be done open- 
ly, or it ſhall be quaſhed 79 (N) 6 
41 A coroner who impoſes on * jury 
may be committed ibid. 
42 By 3 Hen. 7. c. 1. coroners ſhall cer- 
tify their inquiſitions to the next gene- 
ral gaol-delivery, &c. 79-1. 30 
43 By 1 & 2 Phil, and Mary, c. 13. co- 
roners ſhall 4ake the depoſitions of the 
witneſſes in writing, and bind them 
over to appear at the next gaol-delivery, 
&c, &c. | 79, 80 
By 1 Hen, 8. c. 7. if any coroner 
ſhall not do his office himſelf, he ſhall 
forfeit 403. 80 f. 32 
45 By 25 Geo. 2. c. 29. coroners con- 
victed of extortion or neglect of du 
ſhall be amerced and diſplaced 80 ſ. 33 
46 Anciently, the coroner's jury, on ac- 
uitting a defendant, were obliged to - 
find who did commit the fact: they 
now generally find that it was done 
by perſons unknown | 80, 81 
47 The bigh credit which the law pays 
to a coroner's inquiſition ibid. 
48 Whether coroners may take inqui- 
fition of other felonies than thole of 
homicide 81 f. 35 
49 By 4 Edw. 1. the coroner may enquue 
| of treaſure trove, and of royal fiſhes, 


I 


| as ſturgeons, whales, &c. 


57 And guere if he may not proceed to 
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Page 82 
2 ſ. 36, 37 
co A coroner in the county 

receive an appeal of any felony Or may- 


hem, upon pledges to the ſheriff to | 58 By 25 Geo. 2. c. 29. coroner; to 


proſecute the ſuit 82 ſ. 39 
51 But the ſheriff muſt be preſent to re- 
ceive the counter roll, or the appeal is 
not well received 82, 83 
52 A coroner cannot .receive an appeal 
for an offence committed out of bi 
county 83 1.40 
53 A coroner may receive the appeal of 
an approver, or take the confeſſion of 


a felony done in any county ibid. | 69 This a& only extends to coroners of 


54 Before Magna Charta, coroners might 


try offenders as well as receive accu |70 A coroner's record of an abjuratiqy, 


ſations againſt them 831,41 
But now, no ſheriff, conſtable, coroner, 
or other bailiff of the king, ſhall hold 


* 


pleas of the crown ibid. 7 But the eireumſtances may be enquired 


56 The coroner may award proceſs on 
appeals, till the exigent ibid. 
outlawry ibid. | 

58 An appeal may be moved from the 
coroner, by certiorari, into either the 
king's bench or chancery, diiected to 

the coroner and ſheriff,” but not to the 
feeriff only ibid. 

59 The coroner may receive the appeal | 
of an approver without the preſence of | 
the ſheriff ¶Vide ſupra No. 51.) and 
may award proceſs thereon to outlawry, 
except in a foreign county 84 f. 43 

60 The coroner may record the confeſ- 
fion of the breach of priſon of a felon, 
&c. &c. 84. 1. 44 

61 Before 21 Jac. 1. c. 28, which 
aboliſhes the plea of ſanQuary, he 
might take an abjuration ibid. 


1 


62 The law concerning ſanctuary andf78 If a coroner take an inquiſition cor» 


abjuration explained ibid, 
63 The judicial ad of one coroner is of 
equal force as if all the other coroners 


had joined in it 8 
64 But in miniſterial acts all the coroners 
of the county mult join ibid, 


65 By Hat. Weſt. 1. c. 10s no coroner 
ſhall demand or take any thing from 
another for doing his office 85 f. 46 

66 By 3 Hen. 7. c. 1. coroners upon 
every inquiſition on view of a dead 


ciyaL Marra, 


their office without any fee ibid, ſ. 


every inquifition-on view of a 
dying in gaol, ſhall have 20, —_ 
9d. for every mile they ſhall a 
over and above the 133, 4d. above 
mentioned, to be paid out of the coun 
rates; and for every Inquiſition of ; 
body dying in gaol, ſuch ſum not ex. 
ceedtag 208. as the quarter ſeſſions ſhall 
direct 85, 86 


counties ibid, 


or confeſſion by an approver of felony 
or of priſon breach, cannot be traverſed 
G7 


of by witneſſes, to inform the conſcience 


of the judge | ib, 
72 The coroner's record of an eſcape car. 
not be traverſed $7 3 


73 The coroner's record of a flight found 
cannot be traverſed, nor the conſequent 
forfeiture controuled by any ſubſequent 
finding of the trial jury, Sed fun. 
87 f. 54. 639 C. 
74 The coroner's record of felo di i, bring 
moved by certiorari into the king" 
bench, may be traverſed U 
75 The court will not order the coreter 
to return the depoſitions without ſpecial 
reaſon for it ibid. (Nj u 
76 The coroner poſſeſſes a miniflerial of 
fice as the ſheriff's ſubſtitute, &c, &. 
ibid. ſ. ui 
77 Upon what occaſions he ſhall er. 
cute writs inſtead of the ſheriff ili 


ruptly, a melius inguirendum ſhall ile 
to commiſſioners who ſhall exanite 
the fat by witneſſes ibid, (5b 
79 But where a coroner's inquiltos 5 
quaſhed for defect of form, the corn! 
ſhall again take the inquiſition 
80 In what manner the caption of at 
quiſition of death, on view of the bod 
muſt ſhew that the coroner was cor 
and had juriſdiction 359 £119 
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81 The caption of an inquiſition 5 * 


ing that B. is within the liberty 
N Page 369 
92 The chief juſtice of the king's bench 
is the ſupreme coroner all over Eng- 
land 11 (N) 


CORPORATION. 


How jorors for trials in corporations 
ſhall be qualified 583, 584. 586 


CORRECTION. 
Vide Houſe of Correctios. 


Where perfons convicted of larceny may 
be ſent to the houſe of correction 512, 


$13 


COSTS. 
Vide Certiorari. Information. 


1 For coſts on an information 376. 389 
2 Where a pardon will diſcharge coſts 
given by a ſpiritual court ibid. 
3 How coſts ſhall be allowed and taxed 
on a certiorari 415 


COUNSEL 


1 If a priſor er indicted of felony offers an 
exception to the indictment, for any 
error reſpeQting the grand jury, he ſhall 
have counſel afligned 312 

2 At common law no counſel ſhall be 
allowed a priſoner, whether peer or 
commoner, upon the general iſſue 
upon an indictment of treaſon or fe- 
lony, unleſs (ome point of law ariſe 
proper to be debated | 64 

3 This rule of law defended ibid. 

4 Counſel are allowed in an appeal. 
The reaſon of it 555 

5 The court will afſign counſel where i. 
is doubtful. if the facts proved amount 

to the crime charged ; or whether the 

witneſſes be legaliy admiſſible z or the 

Jurors be: lawful jurors; or the indict- 

ment, proceſs, &c, erroneous 565 f. 4 
1 the priſoner muſt propoſe the point; 

and the court will judge whether it is 
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B. before J. 8. coroner of the king's| 7 Any one ma be counſel for a : 
liberty of B. afore/aid is good, without priſoner 


without aſſignment, for matters colla- 
to in iſſue, as the plead» 


— teral 
is + pardon, aſſigning an error to 
erſe outlawry, or any ſpecial matter 


Page 565 f. 

8 On the trial of a peer, 22 
ariſe concerning parliamentary pro- 
ceedings, the lords will not permit coun- 
ſel to argue it ibid. ſ. 6 

9 An amicus curiæ may inform the court 
of any error in the record ſ, 

10 A counſel cannot aſſiſt a man in pri- 
ſon for a capital crime,. and prepare 
him for his trial, without being aſſigned 
by the court ibid, 

11 By the indulgence of the court, coun- 
ſel may — both in priſon 
and at the bar 565, 566 

12 But in firiane/7 they ought not to in⸗ 
terpoſe in matters of fact 566 

13 Nor ought priſoner to have the aſ- 

ſiſtance of any papers drawn by coun- 

ſel ibid, 

14 After counſel are aſſigned, they can- 
not be diſcharged without the priſoner's 
conſent | 566 1.8 

15 The court will frequently add more 
counſel to thoſe firſt aſſigned ibid. 

16 The court cannot aflign a king's coun- 
fel to an appellee 5661.9 

17 A king's counſel may be either for 
or againlt an appellee ibid. 

18 By 7 Will. 3. c. 3. perſons accuſed of 
high treaſon, whereby corruption of 
blood enſues, &c. or for miſpriſion of 
ſuch treaſon, may make full defence 
by counſel, not exceeding two, who 
ſhall be aſſigned by the court on the 
priſoner's deſire, and have free acceſs to 
him at all ſeaſonable hours 566 f. 10 

19 A queltion has been made (by Buller, 
J.) whether the requeſt of counſel 
ought not to be made by the priſoner 
in perſon ibid. (N) 

20 It any perſon be outlawed for ſuch 
treaſon, and after take his trial, he 
ſhall have the benefit of the act 3 

11 

21 By 20 Geo. 2. c. 30. perſons im- 
peached by the commons of Great 
Britain of any ſuch high treaſon, &c. 
&c, may make full defence by two 


ot (yfticieat importance to require coun- 
(el | ibid. ſ. 4 


counſel io be aſſigned on the applica- 


tion 
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tion of the party at any time after the 
articles ſhall be exhibited Page 567 

22 In what caſes coun 
an attachment. 


COUNT; 


1 Where the count doth not purſue the 
writ, it may be pleaded in abatement 
27 

2 For the form of a count in appeal 
| 258 to 267 
3 For the form of a count or avowry, for 
the recovery of an amercement 94, 95 
Where a woman's conſent to a raviſher 
ſhall be taken by implication in a count 
in appeal of rape 254 f. 63 


COUNTER ROLL, 


The ſheriff ſhall keep a counter roll with 
the coroner 82 f. 39 


-- COUNTY. 
= Fide Grand Jury. | Furors, Trial, 


1 Regularly all offences are to be deter- 
mined in the county where they are 
committed; and the king cannot au- 
thoriſe them to be heard in any other 
251. 19 

If the king grant a city the privilege 
of being a county of itſelf, as Glou- 
ceſter, diſtin& from the county in which 
it lies, with a reſervation that the juſ- 
tices for the county may fit in ſuch 
city, it makes the city for ſuch pur- 
poſe part of the county, and an indict- 
ment found in the city for an offence 
committed in the county, is good 25, 
| 26 

3 By ſpecial cuſtom inditments of of- 
fences within a county may be taken 
in a place out of it 26 

4 The king may grant that indidtments 
found in qne county ſhall be deter- 
mined in another; but the jurors mult 
come from the proper county ibid, 


Mad M 


| 


18 In what county an appeal of Me. 


5 No judge of aſſize ſhallilge in te 
county wherein he was, barn,. Que 
= 


ag 
6 By 19 Geo. 3. c. 74. the judges logs 
ings upon the circuits ſhall be talen 
to be both within the county at large 
and the county of any adjoining ciy 
bid, 
7 How far juſtices of the peace uy 
county may act out of it, or within x 
liberty 


larceny, or rape, muſt be brought 
242 c. 35. 247 f. 47: 256 f. ft 
9 A coroner cannot receive an appeal cut 
of the county for which he is coroner; 
but he may receive an abjuration, or the 
appeal of an approver, out of his coun. 
ty 83 
10 In what caſes a coroner may ayzrl 
proceſs out of his own county 3 
. 
11 How far, and under what "WP ws. 
an offender may be arreſted in one 
county for an offence committed in 2. 
other. (Vide Commitment, No, 17.) 
13 
12 A city and a county thereof, Fa 
they ſhall be conſidered as prima ſari 
equivalent 273, 274 
13 No grand jurors can indict any offence 
which doth not ariſe within the limit 
of the county for which they are r. 
turned 313 30 
14 The finding any collateral matter, 
expreſsly alledged in an indictment, v 
have happened in a different county, 
void 314 
15 If the county be expreſſed in the mat 
gin of the indictment, the vill in which 
the offence is laid ſhall be intended 
within the county ibid, 
16 A man cannot be found guilty on er. 
dence of the fact being done out of tix 
county in which it is laid in the indie. 
ment 314. 525» 52h 
17 By 2&3 Edw. 6. c. 34. if a mn be 

ſtricken or poiſoned in one county 
die thereof in another, the offender n 
be tried where the death ſhall * 

| , 314” 
18 By 2 Geo. 2, c. 21. If a man de® 
England of a wound, &c. — 


, - _ +. at rx Fs 
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22 [fa record be embezzled partly in one 


be tried in the county where ei- 


— che ſtroke or the death ſhall hap- 


pen Page 315 
19 If a fat in one county prove a nu- 
ſuance to another, it may be tried in 
either county \ ibid. 
20 How bigamy ſhall be tried where one 
of the wives was married in a foreign 
county ſ. 39 
21 A woman taken by force in one Coun. 
and carried into another, may be 
tried in the ſecond county . 40 


county, and parily in another, the of- 
f-nder cannot be tried for felory in 
either ibid. 
23 By 26 Hen, 8. c. 6. felonies in Wales 


ſhall be tried in the, next adjoining |. 


Engliſh county 315,316 
24 An acquittal in Wales will bar an 
indictment for the ſame offence in an 
Engliſh county 316 f. 42. 529 f. 10 
2; Io what counties, felonies committed 
out of the realm, may be tried by vir- 
tue of ſpecial commiſſion 216. 317, 
318 
26 By 2 & 3 Edw. 6. c. 24. an * — 
ſary in one county to a felony in ano- 
ther, may be indiQted and tried in che 
ſame county where he was acceſſary 
19 
27 From what county the jury is by 
returned (Jide Furors) 508 ch. 40 
23 Perſons indicted of larceny in one 
county, ſhall, on conviction, be exclud- 
ed from clergy, if their offence be ſuch 
that they would have been excluded 
by 23 Hen, 8. in cafe they had been 
found yuilty in the county where the 
offence was committed - 5, &c, 
29 Execution ought not to be awarded 
into a different county from that where- | 
in the party was convicted, e the 
record be removed into the king's 
ench, which may award execution in 
tae ſame county wherein it ſits 656 ſ. 2 
30 Where proceſs is well awarded into a 
county different from that wherein the 
court ſits, from which it is awarded 


400 


Jt la what manner the acceſſary ſhall] 11 Jodges muſt derive their authority 
be tried where the offence ariſes in 3 
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abroad, &. or vice verſa, the offender 


diff tent county from that of the prin · 

. Cipal * Page 4561. 43 

Va | 
Court Leet, 


COUNTY PALATINE.—Fide Palatine. 


COURTS ix GENERAL. 
Vide Appeal. Attachment, Inferiour 
Court 


1 No court whatſoever can poſſeſs eri- 
mizal juriſdiction, unleſs it, ſome way 
or other, derive it from the _ 
' 11. 1 
2 The king cannot himſelf fit in judg- 
ment upon any indictment, becauſe he 
z a party F 1 f. 2 
3 Anciently, kings ſat in court as ſpecta- 
tors, and for the purpoſe of adding 
ſolemnity to the proceedings ibid, 
4 The king has delegated all his power 
of judicature to the ſeveral courts of 
joſtice 4 2 
5 The known and eſtabliſhed ru'es, which 
by immemorial uſage prevail in courts 
of juſtice, can only be altered by the 
leviflature | ibid, 
6 The king cannot give any addition of 
ju-iſ.lition to an ancient court; and 
therefore the common pleas cannot be 
authoriſed to inquire ot felony or __— 
N 2 1. 4 
The king cannot even grant à judicial 
office for life, which bas «/uaily been 
granted at will 21.5 
$ The adminiſtration of juſtice highly 
concerns the ſafety of the ſubject, and 
the law is, therefore, jealous of anv 
kind of innovation 2 f. 6 
9 Commiſſions to ſeize the property or 
impriſon the perſon, upon ſuſpicion, 
without inditment or legal proceſs, 
are void 2 f. 7 
10 The king cannot grant any new com- 
miſſion not warranted by ancient pre- 
cedents 2,3 


from the crown by a legal commiſiion ; 


Vor, II. 


3B aud 


& — 
5 * 


the death of the king who made 


15 By 7 & 8 Will. 3. c. 27. no com- 


18 No proceſs or proceedings in any mat- 


| 23 No averment can be taken againſt 


* 
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and they muſt alſo exerciſe it in a legal 
manner Page 31.9 


12 Where there are divers judges of a|. ; 
26 How far they may impriſon jor 


court of record, the act of one of them 
is effeQual ; except the commiſſion ex- 
pieſsly require more 31. 10 
13 By the common law, all patents of 
juſtices of either bench, barons of the 
exchequer, ſheriffs, eſcheaters, commiſ- 
ſioners of eyer and terminer, gaol-de- 


livery, and of the peace, determine by 
them 


9 5 31. 11 
14 But no jadicial office by charter ſo 
determines ibid. 


miſſion, either civil or military, ſhall 
determine by the king's death. but ſhall 
continue in force for fix months after, 
unleſs ſooner determined by the ſuc- 
ceſſor 4» 5 
16 By 1 Ann. c. 8. the ſame is enacted 
of patents, or grants of officers 5 f. 13 
17 No commiſſion of aſſize, eyer and ter- 
miner, gaol-delivery, aſſociation, or the 


peace, writ of admittance, ff an omnes, | 


or aſſiſtance, ſhall be determined by 
the death of the king, &c. ibid. 


ters criminal or civil, ſhall determine 
by the king's death, &c. ibid. 
19 By 12 & 13 Will. 3. c. 2. the judges 
commiſſioners ſhall be made, guamdiu 
bene Je geſſerit, &c. 4 + 
20 By 1 Gec. 3. c. 23. judges commiſ- 
fions ſhall remain in force, notwith- 
ſanding any demiſe of the crown, and 
the jodges ſhall only be removable 
upon the addreſs of both houſes of par. 
liament; and their falaries ſhall be 
paid out of the civil liſt 4» 5 
21 ALL Cours of criminal juriſdiction 
mult be of record, as no other can ei- 
ther fine or impriſon sf. 14 
22 No proceeding from a criminal court 
can be removed, but by writ of error 
or certiorari ibid. 


the truth of any ching recorded in ſuch 


a court ibid. 
24 All courts of common law that have 


power to fine and impriſon, are 8 
bid. 


25 All ſuch courts may injoin filence - 


| 


27 No judge of any court of f 


28 No judge of record can be punifheg 
29 All courts of reco'd may Ciſcharge 


30 In what courts a gui tam informer 


Vide King's Bench. Conflable and ur 


- 


pain of fine and impriſonmest Pag; 
l. Ie, P: 44 
a 


tem pts . bit 


compellable to deliver his opinion be 
forehand, in relation to any queſto 
which may afterwards come betcre 
him 6 
for an error of judgment 6.15 
any perſon arreſted either in the face 
of the court, or during his going or 
coming 6 f. 18 


may ſue 381 
31 The judgment for ſtriking, &c, in 4 
ſuperior court 632 


Sal. High Steward, Aſſize, On 
and Terminer, Gaol. delivery. Juftica, 
Seſſion and Court Leet. Torn Core 
ner. Commiſſion. Adjournment, 


COURT LEET. 


1 A court leet is a court of record with. 
in a particular precinct 112.6. 11 

2 All who are now bound to attend the 
leet were formerly obliged to ſwear il. 
legiance at the ſheriff's torn 113 f. 

3 The origin of courts leet thid, 
4 Capitage is a recompence paid by the 
| tenants to the lord for procuring the 
leet ihid. 

5 Capitage may be preſcribed and d. 
{trained for, &c, | ibid, 

6 No man can be within two leets at the 
ſame time 163 

7 The inhabitant of a leet cannot be 
compelled to attend the ſheriff's tom, 
unleſs the juriſdiction of the leet be 
limited 1 ih 

8 A grand leet way oblige a certain nun- 
ber of its inhabitants to appear and in- 
quire of ſuch offences as bave not ber 
noticed by inferiour leets 116 


9 The ſheriff's torn may inquire of 6 


courts of common law 
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offences, &c. as have been neglected by 
the leet Page 114 f. 4 
10 If a leet be ſeized into the king's 
hands, thoſe who owed ſuit to it ought 
to attend the torn ibid. 
11 To hold a leet is a franchiſe granted 
for the publick good, and not for the 
benefit of the lord 114 f. 5 
12 It may therefore become forfeited by 
- groſs acts of oppreſſion and injuſtice ; 
or by omiſſions defeating the ends of 
its inſtitution ibid. 
13 What ought to be the form of the 
caption of an inditment in the court 
leet © * 114. 115 
14 This court has fallen into diſuſe, 
&c, . ibid. 


C RAVE N.— ide Batili. 


CREDIT.—Clergy. Pardon, Evidence. 


1 Burning in the hand reſtores the party 
to his credit, and enables him to be a 
ood witneſs _ 511. 129 

2 How far a pardon reſtores the ſubject of 
it to his former credit 558 


CUSTODIA MARESCHALLI, 
Vide Ch. 6. ſ. 5. Ch. 23. ſ. 4+ | 


CUSTOM. 


1 Whether it be a good cuſtom to ſerve | 


the office of conſtable by turns 100 
2 Whether the cuſtom of any other place 
ſhall prevail againſt the privileges of 
the officers of Weftminfler Hall 99, 100 
3 Whether a cuſtom to make laws 
in 2 leet be good 113, 114 


CUSTOS MORUM. 
The king's bench iv the eue morum of all 
the her of threat 81.4 


CUSTOS ROTULORUM. 


| ments or recogni from ſeſſion 

ought to be directed to the caffos rote - 
lorum, or to the juſtices of the peace 

Page 411 f. 43 

2 It may as well be directed to the caftos 

rotulorum as to the juſtices, &c. ibid. 


CUT-PURSE,—Pide Clergy, Privately 
Stealing . 


o. 
DAMAGES. 


1 In what caſes the appellant ſhall render 
damages to the appellee for a falſe ap- 
al 284 f. 138 to 293 

2 Damages cannot be given to a party 
grieved upon any criminal proſecution, 
even though the king's commiſſion 
ſhould exprefsly direct it to be done 
300 f. 3 


DAY. 


1 Regularly the law makes no fraction 

of a "7 241 f. 34 
2 How the year and day in an appeal 
ſhall be computed 242 
3 In what manner an appeal muſt ſet 
forth the day on which the fact was 
done 262, 263 


4 No indictment can be good without 


reciſely ſhewing a certain year and 
5 of the material facts alledged in 
it : 332477 
5 The ſheriffs return of a re/cous is bad, 
if it do not ſhew the year and day ibid. 
6 An indictment for re/cows muſt ſhew 
the year and day both of the re/cous and 
the arreſt ; ibid 
7 An indictment which lays the offence 
on an impoſſible day is void 335 
8 In what manner the day muſt be al- 
ledged, . 376 
9 A miſtake in _——— ende on 
the very ſame day on which it is after- 
wards proved upon the trial, is not ma- 
terial upon evidence 335 ſ. 81, P. 914, 


32 
10 In what caſes precgſ ſhall be ſaid to 


I Quere if a certiorari to remove indid- 


be put without day 426 


A Tazisz or Prin 


J 
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"DEAT H.—Vide Appeal. Clergy. | 
Execution. | 3 


DEBT. 


In what manner the action of debt ſhall 
be brought to recover amerciaments in 
the torn or leet Page 94. 97 


DECEIT. 


In what caſes deceits, tending to impoſe 
on the court, ſubje& the offender to an 
attachment for contempt 231 


DECLINATORY PLEA.—San@rary. 
Clergy. 


Declinatory pleas are either of the ptivi- 
lege of ſanctuary or benefit of clergy 
471 


DECENNARVY.— ern. Lier. 


PEDIMUS POTESTATEM.—Fufrice: | 


of the Peace, 
DEER STEALERS.—Certiorari, 


DEFAULT. 


What proceſs ſhall be awarded on default 
5 ch. 27 ſ. 19, 20 


DELAY. 


1 The delay of the court, in not admits | 


ting a man to his clergy who prays it 
when called to judgment, ſhall no'way 
prejudice him 536 
2 In what caſes inferior judges are liable 
to attachment for delaying the admini- 


i 


CIPAL MATTER * 
DEMAND.—Clrgy, 


DEMISE, 


1 Whether all commiſſions determine by 


the demiſe of the king Page; 
2 Whether ſuits are put by it without * 
426 


N 


DE MU RRE R. 


— * 


1 An appellant may be nonſuited aſter 2 
demurrer andargument thereon 267 . 95 
2 An informer gui tam may demur to a 
plea in bar, without naming the at- 
| torney general 39 
3 If the plaintiff demur, the defendant 
ſhall join in fix days, or judgment ſhall 
be entered (N) 22 
4 He who demurs to an indictment «© 
appeal, ſhall not be eſteemed to ſtand 
mute 461 f. 2 


| 5 Whether if a general demurrer. to a 


good indictment, be found agaialt the 
priſoner, it is ſuch a confeſſion of the 
fact that execution ſhall be awarded 
7 ol, 
6 Whether a demorrer for the Maße 
ency of an appeal, or concludiog with 
a piayer that the wpit may be quzſhec, 
bars the party from taking the general 
iſſue A 470 f. 6 
7 A demurrer contznved on the record 
with a egit triatio exitas, &c. and after 
determination againk the defendant, or 
| wenire awarded 471 (N 


| DENIZEN. 

Not only denizens born within the allegi- 
ance of the king, but thoſe allo who 
are made denizens by letters patent, are 
within the 28 Edw. 3. c. 13. and en- 


titled to à jury. de midivtate linguæ 591 


— — 


3 DEPENDING. 


It is a good lea to an appeal brought 
| in te king's beach, tat another f 


ſtration of juſtice 226 
FS. 


A TABLE OT PRINCIPAL MATTERS. 


peal of the ſame offence is depending 
before the juſtices in eyre, even though 
the king's bench be removed into the 
fame county Page 10, 11 
2 If au appeal be removed into the king's 
bench from any inferior juriſdiction by 


tertiorari, it may be pleaded in abate- 


ment to any ſubſequent appeal for the 


ſeme offence, that ſuch appeal, fo re- 
275]. 


moved, is ſtill depending x 
3 In what caſes a prior ſuit depending 
may be pleaded to a gui tam action or 
information 391 
4 But to an indict ment, it is no good plea 
that another indiAment for the ſame 


offence is depending 523 f. 1 


DEPRIVATION. 


1 If a man be deprived for an offence 
during a ſeſſion of parliament, and at 
the ſame ſeſſion an ad paſſes by which 
the offence is pardoned, the deprivation 
is ip/o fads avoided 558 f. 53 

2 Whether a clerk admitted to clergy 
may be afterwards deprived of it = 33 


DEPOSITIONS. 


1 Depoſitions, taken by 8 upon 
the examination of offenders, may be 


if 


4 
given in evidence upon the triad 
legally proved, and it be made out to 
the court that the deponent is dead, or 


unable to travel, or kept away by the 
priſoner's procurement 60; 
2 Such a depoſition, upon evidence that 
the witneſs had been enticed away, 
admitted, though it did not appear to 
be by the priſoner's procurement 
a 2. ibid. (N) 
3 Verre if fuch depoſitions can be read 
in petit treaſon if the deponent be liv- 
ing, although he is unable to travel, or 
kept out of the way by any procure- 
ment | ibid. 
4 Evidence that the proſecutor has 2/4 
all bis endeavours to produce the depo- 
nent, is not ſufficient to authoriſe the 
reading of ſuch depoſition 605 (. 7 
$ Depolitions taken before a coroner, upon 


| * his view, cannot be given in evidence 
in an appeal for the death Page 1 


6 The depoſitions in high tregſon may be 


q 


1 


| 


, 


read both for and againſt the priſoner, _ 
where the attendance of the deponent is 
prevented by ſickneſs 6og 1.9 

7 The priſoner may read depoſitions to 
Ciſcredit the evidence of the witneſs 
who made them, by ſhewing the vari- 
ance of his teſtimony ibid. 

8 So alſo the depoſition of a witneſs vive 
Voce On one trial may be given in evi- 
dence on another trial, to ſhew the 
variance of his teſtimony &c, 605, 606 

9 And guere, whether any other written 
depoſitions than thoſe which are taken 

| before juſtices of the peace in treaſon 
and felony, purſuant to the ſtatutes of 
Philip and Mary, can be read in evi- 
dence 606 ſ. 10 
| 10 Depoſitions of witneſſes, taken in the 
abſence of the offender, cannot be read 
againf! bim upon his trial ibid. 
11 The depoſitions of one witneſs before 
the magiſtrate, and the evidence vive 
voce of another witneſs at the trial, are 
not two ſufficient witneſſes to prove the 
ever! as in high treaſon, within the 7 
Wil. Jo. 606 ſ. 11 
12 D poſitions taken do a /n of a differ- 
ent nature, or in a court of a different 
 Juriſdition, from that in which they 
are produced, cannot be read in evi- 
dence 606 f. 12 


| 


DEPUTY. 


1 Judges of the common law cannot act 
by deputy, nor any way transfer their 
power to another 31.9 

2 Judges of the ecclefiaſtical courts may 
act by deputy ibi 

» The perſon to whom a certierari is di- 
rected cannot depute another to make 
a return to it 419 f. 71 

4 2uere if a conſtable can make a deputy 
without ſpecial cauſe 98 

5 By 1 Will, & Mary, c. 18. diſſenters 
who are choſen conſtables may appoint 
deputies ibid. 

33 3 6 An 


| 
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6 An eſcape ſuffered by a deputy gaoler, 
only affects himſelf as to the felony, 
but it renders his principal liable to 
fine, &c. Page 205 


| DESCENT.——Corraption of Blood. 


DE SON TORT DEMESNE. 


In what caſes de ſon tort demeſue muſt an- 
{wer the whole of the replication 121 


DETAINER, 


1 The court may grant an attachment 
againſt an attorney who improperly de- 
tains his clients writings 3 618 
2 An attorney is authoiſed to detain 

writings until he is paid his juſt _ 

| ; 1216, 


DILATORY PLEA, 


A dilatory plea is either declinatory or in 
abatement 471 


DIGNITY, 


1 By the common law, if a juſtice of eyer 
and fterminer accepted of any new name 
of dignity, his commiſſion was ip/o facto 
determined 22 

2 But by 1 Edw. 6. c. 7. notwithſtand- 
ing any 4ing's commiſſioner ſhall fortune 
to be created duke, archbiſhop, mar- 
quis, earl, viſcount, baron, biſhop, 
Enight, judge of either bench, ſer- 

3j ant at law, or ſheriff (Sed wide 1 M. 
Jeff. 2. e. 8. as to forriffi), he ſhall re- 
main commiſſioner ibid. 

3 Nuere if the dignity of a baronet be 
within the equity of this ſtature ibid. 

4 No name of dignity, under the degree 
of nobility, is ſo high as to ſupply the 

want of a ſurname in legal proceedings 

| 268 f. 101 
A peer who has more than one name 
of dignity, muſt, in legal proceedings, 


be named by the malt noble 269 f. 103 


ö 


| 


| 


P 


6 The omiſſion of a name of dionity ;. . 
good plea in abatement 7477186 — 
7 Garter king of arms is a name of dig. 


nity 328 l. 69 


DISCONTINUANCE. 


1 All ſuits, civil or criminal, and all pro. 
ceſs thereon, muſt be properly continued 
without the leaſt gap or chaſm, from 
day to day, from the commencement to 
their concluſion 423 f. 89 

2 DisconTixnuance 1s where any gap 
or Chaſm is ſuffered in legal proccedings 

. 3 

3 MiscontTinuance, is continuing a 
ſuit by improper proceſs, as by capias, 
inſtead of diffringas, or by giving the 
parties an illegal day 424 

4 If the ſecond proce/s be not teſted on 
the very ſame day on which the rf 
proceſs is returnable, the ſuit is 4% 
continued 424 f. 90 

5 A diſtringas returnable a day after the 
Venue is a diſcontinuance ibid, 

6 If a term is made to intervene between 
the tele and return of a capias, it is 2 
diſcontinuance 424, f. 91 

7 The intervention of a term, between 
the tee and the return of an original, 

continued by other proceſs than a 
capias, is no diſcontinuance ibid, 

8 An exigent mult allow time enough for 
five counties to be holden between the 
tefte and the returs ibid, 

9 To give the parties a day, to a diſtant 

term, without continuing the proceed. 
ings to the term immediately following, 
is a diſcontinuance whether after iſſue 
or demurrer 424 |. 92 

10 If the term to which the ſuit is con- 
tinued be adjourned, it is diſcontinu- 
ance, if the {uit be not adjourned alſo 

424 93 

11 The variance of a ſingle letter in the 
deſcription of the parties, in any con- 
tinuance, whether on the roll or in the 
proceſs, is a diſcontinuance . 94 

12 After iſſue, the proceſs againſt the ja. 
rors muſt be regularly continued 
made returnable on the days given on 
the roll 5 7 
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1; If a joint wenire be firſt awarded, and 
afterwards leveral wenires, it is diſcon- 
tinuance Page 428 f. 95 

14 If a venire omit part of tne iſſue to 
be tried, or the name of any of Be; 
parties, it is diſcontinuat ce ſ. 97, 98 

15 Quere, whether it be diſcontinuance 
it a juror is differenily named in the 
habeas corpora, and in the panel on the 
wenire, or being in the panel is omitted 
to be named in the habeas corpora, if 
ſuch juror be not ſworn 425 f. 99 


16 Where a venire or diſtringas are iſſued 


without any award on the roll, the 
proceediogs are thereby diſcontinued 
425 f. 100 
17 The diſcontinuance, which, at com- 
mon law, was created by the demiſe of 
the crown, is remedied by ſtatute 
425 f. 101 
18 Quere, if an indictment removed by 
certiorari after iſſue and proceſs for 
trial be awarded, whether it is diſcon- 
tinued by not being remanded before 
the return of ſuch procels 425 f. 102 
19 Wherever an error in proceſs doth 


not amount to a d:/continuance it is | 


called miſcontinuance 
20 In what caſes proceſs put without day 
ſhall be diſcontinuance 426, 427 
21 A cauſe diſcontinued, by the non-at- 
tendance of the juſtices on the day to 
which the proceedings are continued, 
may be revived by re: ſummons or re. at- 
tachment 426 f. 106 
22 But by 1 Edw. 6. c. 7. aſſizes of 
novel deſſeiſin, mortdanceſter juris utrum, 
and attaint, ſhall not be diſcontinued or 
put without day, by che not coming 
of the juſtices, &c. ibid. 
23 Diſcontinuance either in the proceſ- 
or on the roll, where a total chaſm is 
ſuffered, as by not giving a fieſh con- 
tinuance inſlanter, upon the determina- 
tion of a precedent continuance, ſhall 
never be aided by an appearance and 
pleading over 427 
24 Quere, if the miſreturn of cepi on the 
award of an exigent is cured by plrad- 
ing over ibid. 
25 It the original proceſs be right, and 


no diſcontinuance have happened, the | 


appearance of the defendant will cure any 


error or deſect in the proceſs whereon 
he came in, or in th: execution of it 
| Page 427 
26 Where there is mo chaſm, and the 
parties have a day, all other errors, 
. under the name of diſcontinuances, are 
ſalved by appearance 428 
27 Unleſs there be ſome break or chaſm 
in the proceedings, the original is not 


diſcontinued by other errors ibid, 
28 But by a fetal cha/m, the original it- 
ſelf is diſcontinued ibid. 


29 All diſcontinuance in proceſs againſt 
Jurors, ſhall have the ſame effect as 
diſcontinuance occaſioned by total 
chaſm, except that it ſhall not abate 
the original ſuit 428 f. 108 

30 Where a diſcontinuance which does 
not abate the criginal, is diſcovered 
before trial, new proceſs ſhall be award- 
ed where the firlt fault happened. If 
after trial a wenire de nowo ſhall iſſue, 
But if judgment be given, it is trial 
and the whole erroneous ibid, 

31 What other errors in proceſs againſt 
jurors will cagſe a miſ-trial as well 
as thoſe which are called diſcontinu- 
ances 429 

32 How far a diſcontinuance of one ap- 
peal will be a bar to another ch, 23 

5 ſ. 132. 136 

33 Where a replication, omitting part of 

the bar, is a diſcoatiagance of the _= 
. 4 . 


DISCOVERY.—Accomplice, Depofitions, 


Evidence. 


DISCRETION. 


1 Where a court is authoriſed by ſtatute 
to do a matter of juſtice upon certain 
circumſtances, it has no diſcretion upon 
the caſe where it is within the circum- 
ſtances 375 

2 Want of diſcretion is a exception 
againſt a witneſs 612 f. 27 


3 [n what caſes courts may ĩuſlict diſcre- 
tionary puniſhments; and by what 
circumſtances ſuch diſcretion is to be 
guided 633 

| DI 
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DISPENSATION. 


1 By 21 Jac. 1. c. 3. all commiſſions, &c. 
suthoriſing any perſon to diſpenſe with 
any power given by any law or ſtatute, 
or to make a warrant for a diſpenſa- 
tion of any penalty, &c. are void 

Page 398, 39 

2 The king cannot, by any —.— Va 
penſation, make an offence diſpuniſh 
able which is unlawful ia itſelf 5 50 

3 But the king may diſpenſe with the 
peffebility of an intereſt before it hap 
pens | ibid, 

4 The king cannot diſpenſe with a pecu- 
niary peralty for an offence of a public 
nature before it happens ibid. 

Nor can any diſpenſation be + N which 
is attended with great publick incon- 
venience 551 

6 The king cannot diſpenſe with a right 
of action to prejudice the intereſt of the 
party to whom it is given ibid. 


7 How far the king may diſpenſe with a | 


ſtatute which reſtrains ſome preroya- 

tive ſolely and ſeparately incident to the 

perſon of the king 551, 552 

$ The king may diſpenſe with the ſtatutes 

of mor!main, without any clauſe of non 

ob ante; becauſe he only thereby gives 
vp a right of entry for the forfeiture 

552 . 30 

9 By 1 Will. & Mary, c. 2. no diſpen- 

ſation by an ebfante, of or to any ſta- 

tute, or any part thereof, ſhall be al. 

- lowed, except. the ſtatute itlelf allow 

ſuch diſpenſation _ 

10 The king could 

ſtatute before it was made 


never diſpenſe with . 
ibid. 


"DISSECTION. 


1 By 25 Geo. 2. c. 37. in London, or Mid 
- dlejex, the court all order the body of 

an executed murderer io be at 
f | | 59 
2 Judgment of diſſecting and anatomiſing 
ougght to be pronounced in petiy trea- 


en, though murder only is mentioned 


in the act, except in the caſe of women 


ibid. (N) '| in ſorce 


DISSOLUTION. 
Whether a commitment by parliament be 
determined by a diffolution Ch, 15 f. 74 
DIS TRESS.—Vide Sheriff's Torn, Lin, 
Proceſs. 


DISTRINGAS.—Fide Proceſs. Jin. 


DIVERSITY or PERSON. 
Vide Identitate Momi ni. 
DOCTOR. 


Whether clerk be a good addition to 2 
doctor in divinity 272 


DOORS.— Via. Arreſt. 


DOW E R. 


1 In what caſes a wife may have an ap- 
peal of death, although ſhe has no 
claim of dower 243 f. 37 

2 At the common law every ſpecies of 
dower, excepting that of gavelkind, 
were for fei ed by one attainted of trez- 
ſon or felony, whether the lands wee 
in the hands of a feoffee, or forfeited 
to the king, or eſcheated to the lord, 
and though the attajader were pardoned 

646, 647 

3 Lands given jointly to huſband and 
wife were only forfeited for the year 
day, and waſte 647 1.43 

4 A wcman may purſue her title 10 
dower within five years after the re- 
verſal of her huſband's attainder, he hav- 
ing previouſly levied a fine of the land 

647 1.44 

5 By 1 Edw. 6. c. 12, a wife ſhall hare 
her dower although her huſband he at- 
tainted of treaſon or felony 6471. 48 

6 By 5 & 6 Edw. 6 c. 11. the wie 

ſhall not have her dower while the at- 

tainder of the huſband for treaſon lands 

647 1.4 


| 
N 
7 This 
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— 
wo o 


7 This ſtatute extends to an attainder oy 


A Tanis or PrINciPaL MATTERS, 


petit treaſon Page 647 1.46 


DURESS. 


An approver may diſavow an appeal taken 
from him by dureſs c. 24 ſ. 20 


DWELLING-HOUSE,—Clergy. 


E. 


ECCLESTASTICAL COURT, — 77d: 
Courts in General, King's Bench. 


EGYPTIANS. 


Egyptians ſhall be tried by the inhabitants 
where they are taken ; and not per me-, 
dictatem linguæ 592 


ELECTION. 


1 Anciently certain conſervators of the 
peace were choſen by election of the 
freeholders at the county court 45 

2 Where it is in the election of the ap- 
pellee of an approver to wage battle 

298, 599 

3 An indictment for refuſing to be ſworn 
conſtable muſt ſhew the manner of the 
eledtion 320 


E LIS ORS. 


If coroners do not return an attachment of 
contempt againſt ſheriffs, the court will 
grant an attachment in the firſt inſtance 
againſt the coroners, directed to eliſors 
217 


ELOPEME NT. 


Where a woman elopes from her huſband 
ſhe ſhall loſe her dower, but ſhe may 


Rill bring an a for the death of her 
3 | 


243 f. 37 | 


ENEMIES. 


If a priſoner be reſcued by enemies, the 
gaoler is not liable to eſcape Page 199. 
"=15 3$:5- 08 


ENGLISH, 


1 Such additions as were good in Latin, 
are now good in Engliſh 271 
2 Formerly an indictment wholly in Eng- 
liſh was void 339 
3 But now by 4 Geo. 2. c. 26. & 6 Geo, 
2. C, 14. all law proceedings whatſo- 
ever ſhall be in the Engliſh tongue and 
language only, except the known 
names of writs and other uſual tech- 
nical words 344 

4 And fince the 37 Edw. 3. c. 5. all 
eas, &c. were to be debated in Eng- 
iſh, though they were enrolled in Latin 


437 


ERROR, — Ds/continuance. Cartiorari. 
a Proceſs. 


1 An error in the proceedings of the 
court of the conſtable and marſhal, 
cannot be remedied by writ of error, 
but only by appeal to the king 18 

ſ. 11 

2 If an inferior court proceed after writ 

of crror allowed, it is a contempt 
226 f. 28 

3 A writ of error becomes of no eſſect 
if the party who proſecutes it negle& 
to get the record certified in a reaſon» 
able time -- 1}, A 

4 If a writ of error direQed to ſeveral juſ- 
tices, yet returned by part of them only, 

truly recite the record, it fo far re- 
moves it that a new writ ceram abi. 
lies 419 f. 71 

5 A writ of error may remove a jodg- 
ment given after its teffe and before its 
return 421 f. 78 

6 How far errors in proceſs are fatal 

| 427. 429 

7 An erroneous attainder of the principal 
is effectual againſt the adverſary while 
it ſtands unreverſed 2, 453 

$ Whether an acquittal or conviction on 
an erroneous indictment or appeal be 

pleadable 


: K 


9 
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9 A priſoner's life is not in jeopardy by 


11 In what caſes judgment in criminal 


2 If the eſcape be made out of the town, 


6 The actual arreſt mult alſo be ju/ifiable; 


8 The impriſonnient at the time mull 


pleadable to a ſecond proſecution | 
a Page 528, 5 29. 532 


being tried upon an erroneous indict. 
ment or appeal 537 
10 An erroneous attainder of the huſband 
bars the wife's dower; but when it is 
reverſed, it avoids the bar of a fine and 
non-claim 647 f. 44 


caſes may be avoided by. writs of error 
054 


ESCAPE.—Breaking Priſon, 


3 If a coroner's inqueſt find that the 
murderer has eſcaped, the townſhip ſhall 
be amerced, but they cannot traverſe 
the record 87 f. 53 


the hundred ſhall be amerced 116 

3 A priſoner who eſcapes and returns, 
may be detained by virtue of the ori- 
inal proceſs 131 
oors may be broken open to retake a 
priſoner, lawfully arreſted, who has 
made his eſcape 139 ſ. 9 

5 There muſt be an adal arreſt, or 
there can be no eſcape 197 f. 1 


for wherever an impriſonment is ſo far 
irregular, that it will be no offence to 
break from it by force, it can be no 
offence in the officer to ſuffer the pri- 
ſoner to eſcape 197 f. 2 
7 The arreſt muſt not only be actual and 
zuſtifiable, but it muſt be for a criminal 
matter 197 f. 3 


be for the crime; therefore it is not 
criminal to ſuffer a priſoner to eſcape 
- who is detained only for his fees, ex- 
cept the payment of them be part of 
the puniſhment, and due to ſome other 
perſon than the gaoler 198 f. 4 
To bail an unbailable priſoner, or to 
ſuffer a priſoner to go beyond the li- 
miis of his priſon, are eſcapes 198 f. 5 
10 It is no eſcape if the gaoler retake a 
- - priſoner wichout lefing fight of _ : 
8. 198 4 


A TABIE or PRINCIPAL MATTERS, 


11 If a gaoler kill a prifoner j 
vouring to retake bim, it is 8 — 
P 
12 While the privilege of nfl 


ſoner through the limits of ſuch 

chiſe, and he claimed the vgs 

was an eſcape oy 
13 So while purgation to thoſe * 
clergy was allowed, if the ordinary per. 
mitted any one to free himſelf by it 
who was not entitled, it was an elcape 
; 199 (. 

14 If a priſoner be reſcued by cum 
the gaoler is not puniſhable for 21 
eſcape, but otherwiſe if he were reſcged 
by Jubjefs 199 .9 
15 What eſcapes are voLunTaxy a 
what NEGLIGENT 199 f. 10 
16 A gaoler who liberates his priſoner, 
with an intent to defeat either his trial 
or his execution, is guilty of a vols. 
tary eſcape bi 
17 If an officer, not having authority u 
take bail, bail a priſoner who is nt 
bailable, it is a voluntary eſcape ibid, 
18 A perſon who hath power to bail i 
puilty only of a negligent eſcape in 
iling a perſon who is not bailable 
ibid 
19 But theſe diſtinctions ſeem unſettled 
and muſt depend on the circumſlance 
of each caſe 199, 200 
20 Wilfully to ſuffer the eſcape of a capir 
tal offender ſhall not in all caſes be 
deemed voluntary 200 f. 11 
21 An officer making fre/6 purſuit, and 
perhaps without making freſ# putſut, 
after a priſoner eſcaped, may retake hin 
either in the ſame or any other court] 
| 200 f. li 
22 But if it be a voluntary eſcape tht 
gaoler hath no right to retake _ 

—j 


23 If a gaoler retake his priſoner alt! 
being fined, yet it does not avoid 
fine 10 

24 If a gaoler, by negligence, loſes igt 
of his priſoner, he is finable for a 
eſcape, though he retook him * 

| 


25 Itisa good defence to an ad ag 
| a gol 


| 


prevailed, if a gaoler conducted bis pri. | 
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| 2 gaoler for an eſcape, that he retook | 


his priſoner upon freſh purſait after no- 
tice of the eſcape Page 201,13 
26 Every INDICTMENT FOR AN ESCAPE, 
whether voluntary or negligent, mult 
expreſsly new that the party was actu- 
ally in the defendant's cuſtody for a 
crime, &c. 202, ſ. 14 
27 It is not ſufficĩent to ſay, that he was 
in the defendant's cuſtody, and charged 
qwith ſuch à crime ibid. 
28 The indictment muſt ſhew expreſsl) 
that the priſoner went at large, which 
is well expreſſed by exivit ad largum 

| ibid, 

29 The time when the offence was com- 
mitted, for which the priſoner was in 
cuſtody, mult alſo appear: The reaſon 
of this rule ibid. 
zo Every indiftment for a voluntary 
eſcape moſt a'ledge, that the defendant 
felonice et voluntarie permitted the pri- 
ſoner ad largum ire ibid, 
31 It muſt alſo ſhew the ſpecies of crime 
for which the priſoner was in cuſtody 
Re ibid. 

32 It ſeems that an indictment for a ze- 
gligent eſcape need not ſtate the parti- 
A 4 erime ibid. 
33 Where a priſoner is committed to a 
y-_ by the court, if the gaoler ſhall 
ail to produce him on demand, the 
court will adJudge him guilty of an 
eſcape without further enquiry ; for he 
ſhall be concluded by the record of 
commitment to deny that the priſoner 
was in his cuſtody 202 f. 15 
34 But in the caſe of other commitments 
the eſcape cannot be puniſhed until it 
be PRESENTED 203 ſ. 16 
33 By Stat. Ves. I. . 3. nothing ſhall 
be demanded for an eſcape until it be 
ſo adjudged by the juſtices in eyre 93 
17 

36 This ſtatute does not reſtrain the king's 


from receiving preſentments tor | 49 


elcapes 203 f. 18 
37 By 31 Edw. 3. c. 14. the eſcape of 
thieves, felons, &c. to be judged by 
the king's juſtices, ſhall be levied from 
ume to time, &c. 203 f. 1 

3s Juſtices of gaol, delivery may puni 
Juſtiges of the peace ſor a negligent 


eſcape in admittin ons to by 
who are not bailable 72 203 — 
39 By 1 Rich. 3. c. 3. juſtices in ſeſſions 
are authoriſed to enquire of all manner 
— eſcapes of perſons impriſoned for 
felony 203 ſ. 20 
40 Wherever an eſcape is * the 


I 
preſentment of it is traverſable 203 


ſ. 214 

41 Where the offence is amerciable only, 
there the preſentment is of itſelf con- 
cluſive ibid. 
42 A VoLunTary EsCaPs amounts to 
the ſame kind of crime, and is puniſh- 
able in the ſame degree as the offeace 
of which the party was guilty, who has 
eſcaped _ | 204 f. 22 
43 It is equally an eſcape, although the 
perſon eſcaping be under the arreſt only, 
and not actually committed to gaol 
ibid. 
44 It is not material whether the priſoner 
who eſcapes were attainted, or only ac- 
cuſed . ibid, 
45 Quere, if it be any excuſe for ſuffering 
a voluntary eſcape, that the priſoner 
had been acquitted on an indiftment 
of death, and was only detained till 
the year and day for the appeal ex- 
pired ibid. 
46 A gaoler who has wrongfully aſſumed 
the cuſtody of a priſon, is equally liable 
for ſuffering an eſcape as if he had been 
the rightful officer 204 f. 23 
47 If the warrant expreſsly charge the 
perſon committed with treaſon or ſe- 
lony, the gaoler ſhall be puniſked for 
ſuffering his eſcape, 2 the wars 
rant may in ſome other reſpe& be er- 

roneous 204 f. 2 

48 No eſcape can amount to à capit 
offence, unleſs the cauſe for which the 
party was committed were aQually a 
capital offence at the time of the eſcape 
YN, 204 .. 25 a 
Therefore in homicide, where an eſcape 
is ſuffered between the ſtroke given and 
the ſubſequent death, it is only treſ- 
paſs, for it was not felony till the death 
hangends. . - ibid. 
50 He who ſuffers another to eſcape, who 
was in his cuſtody for felony, cannot 
be arraigned for fuch eſcape as for a 


A Tazre oF PRINCIPAL MATTER. 


Felony, until the principal be attainted 
= Page 205 f. 26 
gx But one accuſed of ſuch an eſcape 
may be indicted and tried for à mi/- 

prifion before the attainder of the prin- 

cipal offender ibid. 
52 And guere, if the commitment be for 
high treaſon, whether the perſon ſuffer- 
ing the efcape ſhall be tried as a prin- 
cipal until the perſon guilty of the trea 
ian be convicted | ibid. 
53 Noone but the very perſon who ſuffers 
it ſhall be deemed guilty of a voluntary 
eſeape 205 f. 27 
54 But the principal gaoler may be fined 
for a voluntary eſcape ſuffered by his 


deputy ibid. | 


55 A gaoler de fade only is equally li- 
J ble for ſuffering an eſcape as a gaoler 
de jure 205 f. 28 
36 A ſheriff is liable for an eſcape ſuf- 


* ered by his bailiff 205 f. 209 


57 If x deputy gaoler be not ſufficient to 
anſwer for a negligent eſcape, his prin- 
cipal muſt anſwer for him ibid. 

58 Quere, if a gaoler who ſuffers an eſcape 

have an eflate in the office, how far 
the reverſioner may be puniſhed 767d. 

59 A voluntary eſcape deprives the gaoler 

of his office, and the court, in their 
diferetion, may out him for negligent 

* FEfcapes 206 

60 The puniſhment for ſuffering a negli- 
gent eſcape is a fine, in a certain En 

df money, to the king 206 f. 31 

61 The diſtinction between a fine and 

an amereiament as they relate to the 

puniſhmeat for ſuffering eſcapes 76:9. 

62 A negligent eſcape may be pardoned 

by the king before it happens ; but 
not a voluntary eſcape ; ibid. 

63 In what manner the ancient common 
law puniſhed the offence of ſuffering 
negligent'efcrapg 205 ſ. 33 

64 By 5 Edw. 3. c. 8. any marſhal who 
ſhall ſuffer inditers or appellies to eſcape 
ſhall be puniſhed by half a year's im. 


priſonment and ranfom at the king's | 


will | f 206, 207 


65 By 19 Hen. 7. c. 10. the cuſtody of 


gaols is committed to the r 
| 35 
66 When a defendant for ſuffering an 


69 If one private perſon deliver a felon, 


— 


eſcape is brough; up for judgment, ] fon 


aftidavits may be read both for any 
againſt him, in aggravation, and in 
mitigatiog of his puniſhment Page 206 

207. Notes in may, 


67 Or Escayes BY Privary Perguks 


Page 207 ch. 22 


68 If a private perſon who hath another 


lawfully in his cuſtody, whethe; upon 
an arreſt by bimſelf or another, he i 
guilty of an eſcape, if he ſuffer bim to 


ge at large before he is delivered by 
law 208 


whom he has arreſted on ſuſpicion, 
over to another private perſon who 
ſuffers the felon to go at large; both 
are guilty of eſcape 2c8(.2 


70 But not if he had delivered his pri 


ſoner over to the proper officer 208 .; 


71 If no officer will receive ſuch a pr. 


ſoner, the ſaſeſt way is to deliver him to 
the townſhip, who are bound to keey 
him till the next gaol-delivery 208 f. 


72 If the townſhip refuſe to take charge 


of fuch priſoner, ſtill the perſon who 
made the arieſt cannot diſcharge him 
ibid, 


73 The private perſon, to excuſe himſclf, 


mult ſhew what officer by name he de 
livered his priſoner over to 208 f. 


74 A private perſon is puniſhable in the 


ſame manner as an officer for a volun- 
tary eſcape 5 


75 For a negligent eſcape he is puniſh 


able by fine and impriſonment, at ihe. 
diſcretion of the court ili. 


ESC HEAT. 


1 A ſelon's lands in ſee· ſimple, being «rf 


ed in the lord of whom they are holden 
by eſcheat from the time of the fe 
lony, ſnall not be divefed by a (> 
ſequent attainder for treaſon 533 4 


2 The ford cannot enter upon the hond 


which eſcheat to him for petit treat 
or felony without a ſpecial grant, ut 
til the king hath had his year, day, 2 
waſte : 636, 037 


3 Inheritances which, not lying in tene, 


cannot be holden, can neither eſchei 


nor deſcend, but ſhall be forfeited i 
the king by an attaigder of bigh 3 


4 Tit 


5 
e 
ho 
5 
h- 
he 
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A Tazls OT PRINCIPAL MATTERS; 


| heat to the lord for felony 1s 
= £ difeftu tenentis, occaſioned by 
corruption of blood; and therefore 
where a ſtatote ſaves the corruption 
of blood, it, by neceſſary conſequence, 
(aves the land to the heir Page 644 1. 29 


4 


ESQUIRE. 


In what caſes the title e/guire is a good 
addition in legal proceedings 269, 270 


ESTOPPEL.—Confe/fon. Demurrer, 


1 An entry on the record quod cognovit 
iadictamentum, &c, in treſpaſs eſtops 
the defendant to plead not guilty to a 
ſubſequent action for the ſame . | 

| 499: 

2 Sed quere if the ſame entry for a capi 
crime will eſtop not guilty to 2 

ibi 


EVES-DROPPERS. | 
| 


| Eres-droppers are indiftable in the torn | 


107 
E VID EN C E. 


1 In Caſes of liſ no evidence is to be 
given againſt a priſoner but in his pre- 
lence 602 

2 Tus NuviBeR or WITNESSES RE- 
QUIRED | 602 ſ. 2 

3 By the common law no certain number 
of witneſſes was required upon the in- 
dictment or trial of any crime what- 
ever 363 f. 129 

4 By 1 Edw. 6. c. 12. no proceedings 
ſhall be had for axy treaſon unleſs the 
offender ſhall be accuſed by two wit- 
neſſes, or ſhall voluntarily confeſs his 

uilt 363 f. 130 
$ By 5& 6 Edw, 6. c. 11. no proceedings 
ſhall be had for any treaſon, not cou- 
cerning the coin, &c. unleſs the offender 
be thereof accuſed by two lawful ac- 
| cuſers, in perſon, his arraignment, 


14 ql, without violence, con- 


4. 


6 Theſe ſtatutes are not repealed by 1 
& 2 Phil. & Mary, c. 10, 41. which 
require that all trials of treaſon ſhould 
be according to the common law 

Page 602 ſ. 2 

7 In bigh treaſons, not concerning the 
coin, therefore, two witaefſes to the 
overt act, or one witneſs io one, and 
another witneſs to an overt act of the 
ſame kind of treaſon, or to a material 
circumſtance to prove it, were always 
required 3 603 

8 And now by 7 Will. 3. c. 3. no per- 
ſon ſhall be indicted, tried, or attainted 
of high treaſon, whereby corruption of 
blood enſues, or of the miſprifion 
thereof, but upon the oaths of two laws 
ful witneſſes, either both of them to the 
ſame overt act, or one of them to one, 
and the other of them to another overs 
ad of the {ame treaſon, unleſs the party 
ſhall voluntarily confeſs the. ſame in 

court 


| 60 
4. | g One witneſs to one diſtin kind of . 


ſon, and another to another diſtinct 
kind of treaſon, are not two ſufficient 
witneſſes within the meaning yy 
10 A collateral fact not tending to — 
ou of the overt acts, may be proved 

y one witneſs Nate in marg. 

11 WHETHER CONFESSIONS MAY BE 
civen IN Evipencs 604 
12 The defendant's confeſſion whether 
taken before a magiſtrate on examina- 
tion, or made to private perſons in diſ- 
courſe, has always been admiſſable 
againſt the party conſeſſing, but not 
againſt others | 604 
13 If the confeſſion be reduced to write 
ing, the identity of it muſt be proved 
before it can be read ibid. (N) 1 
14 Viva voce evidence cannot be given 
of a confeſſion reduced to writing ibid. 


15 A confeſſion obtained by the flatteries 


of hope, or by the. impreſſions of fear, 
is not admiſſable (N) 2 
16 But any fads which are diſcoyered in 
conſequence of even an extorted con- 
feſſion, may be given in evidence ibid, 
17 No confeſſion, of high treaſon, ualeſs 
made in open court purſuant to 1 2 
N i 


1 6 


(Vide fra No. 8.) is ſufficient to 


18 But a confeflion of high trea 
fore a magiſtrate upon examination, 


ment of the party 


21 The examination of an informer, 


-  tutes of Philip & Mary, and ſubſcribed 
by him, may be given in evidence, on 


22 A precedent of ſuch an examination 


28 Where a witneſs at one trial varies 


* 


authoriſe a conviction Page — (N) 3 | 
on, be- 


—.— to the ſtatutes of Edward the 
xth ide ſapra No. 4, 5.) may be 
given in evidence on the trial by two 
witneſſes, for any other purpoſe than 
to prove the overt ads laid in the in 
dictment 604 f. 4 (N) 3 
19 The confeſſion in epen court required 
by 7 Will. 3. (Yide ſupra No. 8.) is 
determined to mean upon the arraign- 
ibid. (N) 3 
20 A confeſſion muſt be taken together, 
and not by parcels 604 f. 5 


taken on oath in purſuance of the ſta- 


proof of its identity, and that the de- 

ent is dead, fick, unable to travel, 
or kept out of the way by the procure- 
ment of the priſoner 60g 


being read upon evidence, that the 
examinant had been ſpirited away, 
though it did not appear to have been 


done by the priſoner or his procure- 


ment ibid, (N) 
23 In petit treaſons theſe depoſitions are 
not ſufficient to convict, if the exami- 

nant be living, although be is unable to 

travel, or kept away by the procure. 
ment of the priſoner ibid. 
24 Oath that the proſecutor bas vainly 
endeavoured to produce the examinant 
4s not ſufficient to authoriſe the read- 

ing of the examinations 605 f. 7 
25 Depolitions taken ſuper viſum cor- 

poris cannot be read in evidence on an 
appeal for the ſame death ſ. 8 
26 Under what circumſtances depoſitions 
were formerly admitted to be read in 
evidence ſ. 9 
27 Examinations may be read in favcur 
of a priſoner to ſhew a variance be- 

tween ſuch examinations and the evi- 
dence given viva voce ibid. 


from his own evidence at another, ſuch 
- variance may be given in evidence to 
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invalidate his teſtimony, at the ke 
trial | 48 9 a 
29 Leere if examinations tiker 
magiſtrates upon any other offe 
trea/on or felony can be read in = 
on the trial lies 606 f 
30 The written information of 3 2 
joined to _— witneſs viv 
are not two legal witneſſes in bi 
ſon within 7 Will. z. 5 7 
31 Quere if the evidence of a witrek o 
one trial can, on the death of ſuch wit 
neſs, be made uſe of againſt a defeng. 
ant on another trial 606 f. 112 
32 Depoſitions taken in a fuit of a if. 
ferent nature, and before a differnt 
kind of juriſdiftion to that which ix 
to try the cauſe, cannot be' read in 
evidence 606 f. 
33 Heansay Evivenes 600 1 
34 Hearſay can only be made uſe of by 
way of inducement or illuſtration ig 
what is properly evidence 606. 1; 
35 Bot what the priſoner has been head 
= ſay may be given in evidence a 


m 
36 What a witneſs has been W 
ſay may be given in evidence either 
to invalidate or confirm the teſlimory 
he gives in court ibid, 
37 And the priſoner may give in en- 
dence what he has been heard to iy, 
from the mouths of the witneſſes 
duced againſt him 101 
38 Stm1LITUpe or HANDS 60% CU 
39 Similitude of hands is not legal en: 
dence in any criminal caſe + 607 1; 
40 Papers in the priſoner's hand-writing, 
and found in his cuſtody, may be rad 
in evidence againſt him bi, (N) 
41 Whether HusBand and Wit al 
bz evidence againſt each other 7 
7 
42 They cannot give evidence fir on 
another in any caſe, and regular the 
one ſhall not be admitted to give c. 
* dence againſt the other; nor {ll it 
examinations of the one be read api! 
the other 607 ilu 
43 In caſes of evident neceſſity there n 
be exceptions to this general rule 6 
44 2uere whether huſband and wiſe mf 


ky 


| not be admitted i give evidence # 
| 
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each other 
Page 608 (N) 

45 Even where a huſband or wife may be 
collaterally affected by their giving evi- 
dence againſt others, their teſtimony 
ſhall be waived £08 (N) 

. 46 No other degree of kindred or affec- 
tion than man and wife will excuſe a 
perſon from being a witneſs ibid. 
41A judge or juror may be witneſs ; but 
they ſhould not afterwards be concern- 
ed in the cauſe 608 f. 17 
$ An accomplice who hath confeſſed 
himſelf guilty of the crime, if not in- 
dicted, may be a witneſs on the trial of 
his confederates 608 f. 18 
Accomplices, indicted, are good wit- 
neſſes for the king until convicted ow 
30 But the uncorroborated teſtimony of an 
accomplice is not ſufficient to convit 
a priſoner 6cg (N) 
51 It is in the diſcretion of the judge ei- 
ther to receive the evidence of an ac- 
complice firſt, or to poſtpone it until 
ſome fair and unpolluted evidence be 
given, But the judges differ in their 
practice wm this point ibid. 
52 A deſendant in an information, againſt 
whom no evidence is given, may be 
ſworn as a witneſs for others 609 
53 A conviction, and @ fortiori, an at- 
tainder of treaſon, felony, piracy, 
premunire, perjury, forgery on 5 Eliz. 
attaint, conſpiracy, or any crime for 
which an infamous puniſhment is in- 
flited, is a good cauſe of exception 
againſt a witneſs while it continues in 
force 609 ſ. 19 
54 One attainted of any forgery cannot 
be a witneſs 
$5 But it is the infamy of the crime, and 
not any particular ſpecies of puniſh- 
ment, which deſtroys the 5 
ibid. 

56 No ſach conviction or judgment can 
be made uſe of to this purpoſe, unlei: 
the record be actually produced in 
court 
57 A witneſs ſhall not be aſked any 
queſtion the anſwer to which might ac- 

cule him of a crime ibid. 
$8 The credit of a witneſs is only to be 


bizb treaſon againſt 


ibid.(N)| 


609 ſ. 20 


impeached by general accounts of his 
character and reputation Page 609,610 
59 Witneſſes are not permitted to give 
evideace of their own infamy or turpi- 
tude 650g ſ. 20 (N) 
60 Outlawry in a perſonal adtion is not 
a good exception to a witneſs 610 


ſ. 21 

61 A perſon convicted of felony and ad- 
mitted to clergy, is thereby re-enabled 
to be a witneſs . ibid. 
62 A pardon of treaſon or felony reſtores 
the object of it to his credit 610 ſ. 22 
63 Qsere, if a pardon will not remove diſ- 
ability in all caſes where the diſability 

is only a conſequence of the conviction 
and not an expreſs part of the judgment 

| ibid, 


og} 64 A conviction of perjury doth not diſ- 


able a man from making an affidavit 
in relation to the irregularity of a judg- 
ment 610 f. 23 
6g It is a good exception to a witneſs that 
he is either to be a gainer or loſer b 
the event of the cauſe, whether ſuch 
advantage be direct and immediate, or 
conſequential only 610 f. 24 
66 Bail for a defendant cannot be evi- 
dence for him without his conſent 
ibid. 
67 The borrower of money upon a uſuri- 
ous contract is not a competent wit- 
neſs till he has repaid the money 
(Vide b. 1. p. 533 f. 25.) ibid. 
68 A man who has been fraudulently 
deluded to ſign a note is not a compe- 
tent witneſs on an information for the 
cheat G10, 611 
69 A perſon whoſe property may be pre- 
judiced by a forgery is no evidence 
to prove it 611 
70 He againſt whom a verdid is given 
cannot be a witneſs to prove perjury 
in the evidence ibid, 
71 But the perſon whoſe ſignature is 
forged may be made a competent wit- 
a to prove the forgery, by being re- 
leaſed from the p yment 611 (N)marg, 
72 And if the /iability to pay be not im- 
mediate, or apparent on the face of 
the inſtrument forged, the perſon whoſe 
name is forged is competent to prove 
the forgery ibid. 
73 Yet if ſuch a perſon, upon the voir 


dire, 
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dire, conceive bimiclf liable to pay, it is 
a good objection to his competency 
Page 611. Notes in marg. 
74 In an indictment for aſſault and bat- 
tery, the party 1ozured is competent to 
prove the offence notwithſtanding he 
may alſo bring his action for it ibid. 
75 It is no objeQtion to a witneſs, that he 
hath maintenance from the king ; for 
every one may maintain his own wit- 
neſſes eee 64-20 
76 It is no objection to the competency of a 
witneis, that he hath received a reward 
for having made a diſcovery of the 
crime to be proved againſt the mon 
ibid, 
77 A promiſe of a pardon, or other re- 
ward, on condition of giving evidence, 
will not deſtroy the competency of a 
witneſs, unleſs it appears that he 
has contraQted to go beyond the truth 
in conſequence of it 611 f. 25 
78 An unbelie ver was anciently thought 
incompetent to take an oath; but now 
any perſon may be admitted to give 
evidence unleſs it appear that he has xo 
idea of God and religion 612 
29 A Gentoo has been admitted to be 
ſworn according to the ceremonies of 
his religion in à civil cauſe ibid, 


Tops (N) 6 
Bo A Mahomedan has been ſworn on the 
Koran ibid. 


81 Jews are conſtantly admitted in all 
canſes.to ſwear upon the old teſtament ; 
and according to the true Ceremony 
evith their heads covered ibid. 

$2 A covenanter is admitted to take an 
oath under the ceremony of holding 
up his hand ; ibid, 
83 By 7 & 8 Will. 3. c. 34. the affirma- 
tion of a quaker is not admiſſible in a 
criminal caſe ibid, 
84 Want of diſcretion is a good objec- 
tion againſt the competency of a wit- 
neſs 612 ſ. 27 
85 But it has been lately decided, that 
where an infant appears to have di/- 
cretion, he may be ſworn, although he 
is within the age of ſeven years 612 

: ſ. 27 (N) 

$6 It is no exception to a witneſs that he 
is an alien, a villein, or bondman 


612 1, a8 


1 


87 A man deaf and dumb, ait whe 
communication can be made by muan; of 
Signs, Se, has been admitted to give 
evidence in a Criminal caſe Page 612 

f . l. 28. Notes in mary 

88 By the common law, the witneſſes for 
the king were always required to be 
upon oath in all caſes, but witneſſes for! 
the defendant, except in an appeal, or © 
in miſdemeanors, were never ſworn 612 


| {. 

89 But by 1 Ann, c. 9. witneſſes for 1 
defendant ſhall be ſworn and give thei 
evidences in ſuch manner as witneſ:, 


for the crown do 61 
go A peer muſt be ſworn in a criminal 
caſe N)) 


91 1c is not ſufficient for a witneſs to ſay 
be thinks or perſuades himſelf, for the 
court muſt give judgment upon une. 
quivocal evidence 613 (N)$ 

92 The court will indulge a priſoner by 
examinivg his witneſſes apart ibid, 

93 A priſoner cannot call witneſſes toil. 
prove what his own witneſſes have 
ſworn | ibid, 

94 A witneſs cannot read his evidence, 
but he may look at his notes (taken at 
the time of the fad) to refreſh his 
memory ibid, 

95 In miſdemeanors the "defendant may, 
by the common law, take out ſubpend's 
for his witneſſes, of courſe 613 f. 30 

96 In capital caſes he hath no right, by 
the common law, to ſubpena's without 
a ſpecial order of the court bid, 

97 But by 7 Will. 3, c. 3. ail perſons in- 
dicted for high treaſon, Sc. ſhall have 
the like proceſs, as is uſually granted 
to compel the witneſſes againſt = 

1914. 

98 Since 1 Ann. (Jide ſapra No. tg) 
proceſs may be taken out againſt vit- 
neſſes for the defendant in all cafe 
whatſoever 6 3,614 

99 The court before whom the plea « 
not guilty is to be tried may iſſue com- 
puliory proceſs to bring in the witoclſe 

614 (N)9 

100 The uſual way is for the juſtices o 
coroner, on the examination, 10 bit 
them over, &c, ; ibid. 

101 A witneſs in execution for debt of 


"_ Te. A Am. A. . 


Sw 


= oo Wo EB T ho © * = G- © 0» 


A TABLE oF PRINCIPAL MATTERS, 


be brought up to give evidence upon 


a habeas corpus Page 614 (N) 9 
102 War EviDEXCE MalNTAINS AN 
Is DiCTMENT 1 614 1. 31 
103 Where a perſon indided upon 2 
flatue, may be found guilty of the 
offence at common law ibid. & 356 


* 104 A priſoner cannot be found guilty as 


principal upon evidence, which only 
proves him to have been acceſ/ary be- 
fore the fact ; ibid. & 464 
ics The day laid is not material upon 
evidence : the defendant may be con- 
victed on evidence of the fact at any 
other day, either before or after that 
which is laid 614 f. 32 
106 But the offence muſt be proved to 
have happened before the time when 
the indictment was preferred ibid. 
107 According to the evidence given, the 
jury may either find generally guilty, 
or they may find the particular time 
when the fact was committed, &c. 3 
108 How the forſeiture ſhall relate ac- 
cording as the evidence proves the 
. ibid. 
Icy The place where the offence is 
laid to be committed i material: the 
lealt variation in the evidence of it is 
fatal 615 ſ. 34 
110 A place laid only for a wenire is no 
way material upon evidence ibid. 
11! Evidence muſt be given that the 
crime was committed in the ſame 
county as laid in the indictment ibid. 
112 After a crime hath been proved in 
the county laid, evidence may be given 
of facts in another county 615 
113 In treaſon where a /ewying of war is 
an overt a of the treaſon, and it is 
proved in the county laid by one witneſs, 
evidence of levying in another county 
may be proved by another witneſs 615 
114 But where the levying of war is the 
tieaſon for which the party is indicted, 
it muſt be proved in the coun'y where 
it is laid ibid. 
115 The lewying of war cannot at this 
day be given in evidence as an overt 
act, but only in the county in which it 
is laid, unleſs it tend to prove ſome 
Other overt act that is laid ibid. 


" my 7 Will. 3. c. 3. no evidence 


ſhall be given of any overt act not laid 
in the indictment Page 615 
117 No evidence ſhall be admitted in 
high treaſon but what is immediately 
relevant to the overt act laid in the in- 
dictment; and no other evidence tend- 
ing to prove the ſame ſpecies of treaſon 
as is laid ſhall be given 115, 116 
113 But every thing incidental to the 


_ overt aQt laid may be given in evidence; 


as where the treaſon is the 4ing's death, 
and the overt act, a conſult and agree- 
ment for aſſaſſination, here a liſt of the 
conſpirators may begiven inevidence 616 
119 So alſo in compaſſing the king's death, 
and letters to that purpoſe, the pur- 
port of which only are laid, the parti- 
cular letters tending to prove the overt 
act may be read ibid, 
1:0 Where ſeveral overt acts of treaſon 
are laid, proof of any one of them is ſuf- 
ficient 616 f. 35 
121 Where an inſtrument ſecundum teno- 
rem /equentem is ſet out in an indictment, 
any, the leaſt variance between the in- 
ſtrumeat recited, and that given in evi- 
dence, is fatal 616 f. 36 
122 But where the ſublance only — 
forth, it is ſufficient if rhe ſenſe of what 
is ſo ſet forth be proved ibid. 
123 Evidence that the defendant ſaid / 
and fo is no evidence, for the court 
muſt know the words to judge of their 
force and effect ibid. 
124 In homicide the in//rumental cauſe 
of the death need not be ſpecifically 
roved : Evidence that the party died 
by the /ame kind of death as that laid is 
ſufficient 617 f. 37 
126 Where a variance between the evi- 
== and the indictment is fatal as to 
the principal, it is equally fatal as to 
the acceſſary —* 617 f. 38 
126 If ſeveral be indicted, and ſome be 
charged as principals, and others as 
abettors, evidence that thoſe who are 
charged as abettors did the ſad will 
maintain the inditment O17 f. 39 
127 If one be indicted as acceſlary to two, 
and upon evidence he appear to have 
been acceſſary to one of them only, jet 
he ſhall be found guilty 617 1, 40 
123 If a perſon be indicted of murder ex 
z C malit:a 


0 


malitia precogitata, and only malice im- 
plied by law be proved, yet he ſhall be 
found guilty . Page 618 f. 41 

129 Where an indid ment lets forth the 
ſpecial matter from which the law im- 

Flies malice, a variation in the evi- 
dence as to the circumſtance is im- 
material 618 f. 41 

130 In what caſe violent preſumption ſhal 
be taken for full proof 618 f. 42 

131 Probable preſumption may be of ſome 

weight; but a /ight preſumption ought 
not to be regarded at all ibid, 

132 By 21 Jac. 1. c. 27. if any woman 
be delivered of a /zve baſtard child, and 

endeavour to conceal by drowning, 
&c, whether it were born alive or not, 
ſuch endeavour ſhall be evidence of 
murder, unleſs the mother can prove by 
one witneſs that the child was born 
dead 618 f. 43 
133 How the indictment may be drawn 
upon this ſtatute ibid. 
134 The ſtatute does not create any new 
offence, but only makes ſuch conceal- 
ment an undeniable evidence of mur. 
der | ibid, 
135 It is uſual for the court to expect 
evidence that the child was born alive, 
&c. 619 
136 Son aſſault demeſne may be given in 
evidence on an indidment for battery 
619 f. 44 

137 On an indictment on a penal ſtatute 
a defendant may glve in evidence any 
exception in his favour in the body or 
the proviſo of the act ibid. 
138 But he cannot give in evidence any 
clauſe of exemption in a later ſtatute; 
but ought to plead it ibid. 
139 The very beſt evidence that 27 
ture of tbe thing will bear, muſt Ih all 
caſes be given 619 f. 45 
140 A copy of a record is admitted where 
the record itle:f cannot be had, but a 
copy of, a copy is not admiſſable 114d. 

141 In murder, the declarations of the 

deceaſed, after the mortal wound 
given, and while he is ſenſible of ap- 
proaching diſſolution, may be given in 
evidence 
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619 f. 46 
142 How the currency of coin may be 
proved on an indidment for clipping 


143 In what caſes the court are avthori(@ 
to allow witneſſes their expences Pp 
| 620 t 
144 Priſoners againſt whom no — 
is given ſhall be diſcharged by the 
proclamation, without paying any fee 
622, 628 


EXAMINATION,—/;d Evideng, 


By 1 & 2 Phil. & Mary, c. 13. juſtices of 
the peace ſhal! take the examination of 
perfons accuſed before them of felony, 
ſhall put the ſame into writing, and 
ſhall bind over ſuch of the witneſſes 2: 
can give material evidence, to the next 
gaol-delivery 59. 79, 80. 162, 103. 

184, 18; 


EXCEPTION,—Bill of Exception, 
Pardon. Evidence. 


 EXCHEQUER,—King's Bexch, 
EXCISE,—Certiiorari. 


EXCOMMUNICATION, 


1 By the flat, Weſt. perſons excommuni- 
cate taken at the requeſt of the biſhop 
are denied the berefit of replevin 153 


40 

2 If a defendant in appeal of death ple. 
excommunication in diſability of the 
laintiff, juſtices of gaol-delivery maj 
bail till the plaintiff be abſolved 165, 
75 

3 Perſons excommunicated were ina. 
pable of receiving the benefit of cle 

| 474-473 

4 It was anciently holden that excou- 
munication was a good cauſe of ch, 
lenge 55 


EXECUTION. 
1 Juſtices of gaol-delivery may awer! 


- counterfeitivg it 


619, 620 


execution againſt ſuch priſoners 3 4s 
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een outlawed for felony before juſ- 
tices of the peace Page 33 l. 7 
2 By 1 Edw. 6. c. 7. perſons found guilty 
by jultices of gaol-delivery of treaſon 
and felony, and reprieved, may be or- 
dered for execution by ſubſequeot j 
tices of gaol-delivery 351. 17 
3 This power does not extend io con- 
vigions before judges of oy er and ter- 
miner ; 35 1. 18 
4 And guere if by this ſtatote they can 
award execution if the convict has re- 
ceived judgment by the former judges; 
and then been reprieved 3 
5 [fa woman in an appeal for death, take 
another huſband after judgment, the 
cannot pray execution 243 
6 Quere, whether if the firſt heir yer 
judgment in an appeal of death and 
die, his heir may ſue out execution 245 
7 In what caſes execution ſhall be award- 
ed againit a priſoner who ſtands mute 
of malice 461 to 468 
$ A peer attainted of treaſon or felony 
may be brought before the king's 
bench, and demanded why execution 
ould not be awarded againſt him 597 
g lf a peer be convicted of murder by 
parliament, and the day appointed for 
the execution ſhould lapſe before exe- 
cution done, a new time may be ap- 
pointed by the houſe, if till fitting, or 
if prorogued, by the king's bench (N) 
10 A peer convicted of murder ſhall have 
execution done upon him purſuant to 
23 Geo. 2. c. 37. (Fide infra, No. 33.) 
ibid. & 656 
11 By the common law the king, after 
execution done, may order the body to 
be hung in chains 630 
12 The kag' bench may award execu- 
tion, on a conviction in any other court, 
ide record being firſt removed, and 
the convict brought up by habeas cer 
yu 656 f. 1 
13 St. Thomas a Watering, is the uſual 
place where the marſhal does execution, 
when it is awarded by the king's bench 
fitting in Middleſex (N) 
% Execution, by any other court than 
the king's bench, ought not to be award- 


ed into a different county from that 


wherein the party was tried and con- 
vieted 656 f. 2 


15 If a convict, on the award of execu- 
tion, deny that he is the {ame perion, 
the identity ſhall be immediate ried 
by a jury returned for that norpole 

Page 657 |. 3 

16 Quere, if on ſuch a trial the party is 

enutled to a peremptory challegae 
ibid, (N) 

17 The court may command execution 
io be done avithout gorit 657 1. 4 

18 Where the execution 1s beheading on- 
ly, and the priſoner is ia the cuſtod - of 
the lieutenant of the Tower, execution 
is commanded by writ (N) 

19 No execution is warranted unleſs i; be 
purſuant to the judgment 657 5 

20 The ſheriff is juſtified in doing execu- 
tion according to the terms of the war- 
rant, although it may differ from the 
judgment ibid. 

21 But the king cannot vary the exe- 
cution ſo as to aggravate the puniſh. 
ment (N) x 

22 An execution cannot be lawfully exc. 
cuted by any but the proper officer 

657 . 6 

23 Execution muſt be performed by the 
ſheriff or his deputy (N) 

24 The warrant for execution was anci- 
ently by precept under the hand and 
ſeal of the judge, as it is ſtill · practiſed 
in the court of the lord high ſteward, 
upon the execution of a peer ibid. 

25 In the court of the peers in parlia- 
ment execution is done by writ from 
the king ibid. 

26 The modern praftice is, in common 
caſes, for the judge to fign the calen - 
der, which is a liſt of all the priſoner's 
names, with their ſeparate judgments 
in the margin, &c, 5 

27 This calender is left with the ſheriff, 
who in a convenient time after the te- 
ceipt of their warrant, is to do execu- 
tion, which time, in the county is leſt 
at large ibid. 

28 The manner in which execution 1s 
awarded in London and Middleſex ibid. 

29 Execution is not completely per form- 
ed until the party be dead 658 f. 7 

30 Every court which has power to 
award an execution, has alſo a diſere- 
tionary power of granting a reprieve 
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31 A woman may allege that ſhe is quick 
evith child, in ſtay of execution 

a Page 658 f. 9 

32 A woman cannot demand ſuch reſpite 

of execution by reaſon of her being 
quick with child more than once 

658 f. 10 

33 By 25 Geo, 20 c. 37. perſons found 

guilty of murder, ſhall be executed on 

the day but one next after ſentence 

paſſed, unleſs Sunday intervene, and 
then on the Monday following 

| | 659 f. 11 

34 If ſuch conviction and execution be 


in London or Midalgſex, the body of 


ſuch murderer ſhall be immediately con- 

. veyed to Surgeons-hall for d ; 
ibid. 

35 If ſuch conviction ſhall be in any 
other county, the body of ſuch mur- 
derer ſhall be delivered to ſuch ſurgeon 
as the judge ſhall direct ibid. 
36 Upon all executions in London, &c. the 
recorder, after reporting to the king in 
perſon, the caſes of the ſeveral pri- 
ſoners, and receiving the royal plea- 
ſure, &c. iſſues his warrant to the 
meriffs directing them to do execution 
on the day and at the place therein 
mentioned 639 Note in marg. 
37 Judgment of diſſecting, and touching 
the time of execution, ought to be pro- 
nounced in petty treaſon, though mur- 


der only is mentioned in the act (N) 4 


38 But, except in caſes within this act, the 
time and place of execution is neve; 
any part of the judgment (N) u 
39 The judge in his diſeretion may ſtay 
execution upon this act 660 
40 Convicts for murder ſhall be fed on 
© bread and water only, &c. after judg- 
. ment and till execution 661 
41 To reſcue the body of ſuch convict 
during execution, is felony without 


clergy ibid. 


EXECUTORY. 


The difference between a record executed 


and executory, as to the removal by! 


cortiorari ch. 27 f. 44 


1 


EXECUTOR. 


1 An executor cannot bring an appeal for 
larceny committed on the property of 
his teſtator, for ſuch an appeal bei 
merely perſonal, it dies with the teſta. 
tor Page 247 
An executor, upon conviction of trea. 
ſon or felony, does not forfeit the goody 
of his teſtator 638 
A writ of error may be brought to re. 
verſe an attainder of treaſon or felony, 
as well by the executor as the heir of 
the party 654 


EXISTENS. 


The difference of its conſtruction as to the 
time when applied to @ perſon 2nd 
when to a fad | 324, 325 


EXIGENT.— Proceſi. Outlawry. 
= Avoiding Judgment. 


—[nformation, Bail. 


EX OFFICIO. 
Arreſt. 


EXIL E.— Tranſportation. 


EXPENCES or 


WITNESSES. Bei 
dence. 
'EXTORTION. 
Form of indid ment forit ch. 25 £67 
EYRE-—ide Ojer and Terminer, Cal 


F. 


FAIRS any MARKETS 
ide C 107, 
u 


- * 
- . 
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FALSIFY JUDGMENT.—Vide Avrid- 
ing Judgment. 


FAME. 


In what caſes the common fame of the 
country will be a juſtification for arreſt- 
ing a man for felony Page 119 f. 9 


FARMER. - 


Farmer is an inſufficient addition in legal 
roceedings, he ſhould be ſtyled huſ- 
— 273 1.116 


FATHER. 


1 A father cannot have an appeal for the 
death of his ſon; for he cannot be his 
heir 

2 A younger ſon cannot have an appeal 
for the death of his father; living 
an elder brother ibid. 

3 The relation of father and ſon ill not 
excuſe them from being acceſſaries to 
a felony by receiving each other, &c. 


45 
FAVOUR.—Pide Challing i 


FEAR.—/ige Clergy, No. 94. 


FEES, 


1 What fees a coroner is intitled to, for 
taking an inquelt ſuper viſum corporis 


2 If a priſoner be acquitted, and detained 
only for his fees, it will not be crimi- 
nal to ſuffer him to eſcape 198 f. 4 

3 If a priſoner be brought up by habeas 
corpus ad faciendum, Ic. they will not 
turn him over till the gaoler be paid 
all his fees 22 . 31 

4 The judges may inſiſt on the uſual fee 
of gloves to themſelves and officer be- 
fore they allow a pardon 502 f. 71 

5 By 14 Geo, 3. c. 20. priſoners againſt 
whom no indiment ſhall be found, or 


244 1,40] 


| who ſhall be acquitted, or diſcharged 
by proclamation, . ſhall be diſcharged 

' without the payment of any fee 
Page 628 f. 13 
6 In lieu thereof, the — * of every 
county ſhall pay to the ſheriff or gaoler 


135. 4d. for each priſoner ſo _— 
n 1 ö 


FELO DE SE. 


1 The coroner's inqueſt of flo de ſe, being 
moved, by certiorari, into the — 
bench, may be there traverſed by the . 
executor or adminiſtrator of the deceaſ- 
ed, and perhaps by the lord of the 
manor 88 f. 55 

2 If no matter be depending in the king's 
bench, to make it neceſſary, the court 
will not order the coroner to return his 
depoſition ibid. (N) 11 

3 A general act of pardon of all felonies, 
&c. except murder, ſhall extend to a 
feta de je 547 


* 
. * 


FELONY, 


1 All felonies are ſeveral 547 f. 22 
| 548 24 
2 In what caſes perſons indifed for fe- 
lony are repleviſable. (Yide Bail.) 
157, &Cs 
3 What circumſtances will make a man 
an acceſſary in felony, and what a prin- 
Cipal 439 ch. 29 
4 How a grant of the goods of felons ſhall 
be explained” ch. 30 f. 21 
5 What is required in a pardon of felony 


ch, 37 


616 In what caſes a wife ſhall loſe her 


dower for treaſon or felony ch. 49 

7 Where an arreſt for felony is juſtifiable 
| ch. 1 

8 Whether felonies by ſtatute are in — 

able of in the torn ch. 10 f. 51 

9 In what caſes felons are enuiled to the 

benefit of clergy ch. 33 f. 24 

10 What judgment is to be gwen in 

felony ch. 40 f. 7 

11 Every appeal of mayhim mult be aid 

to be done felonich ns 

3C3 12 The 


12 The word felonics is neceſſary in ap- 
peals of every kind Page 258. 268 


FEME COVERT.—Yide Huſband and 


Wife, 
FENS,—Vide Certiorari. 

_ FETTERS,—Fide Arraignment. 
iar. vids Certiorari. 


FICTION, 


3 The fiction of law, that in murder the 
death ſhall be ſuppoſed to happen at the 
time the ſtroke, &. was given, ſhall 
be ſo conſtrued in reſpect of thoſe only 
who gave the waund 204. 205 
2 And as ia ſome purpoſes ſuch a fiction 
ſhall not extend to convert the treſpaſs, 
which alone. exiſts between the ſtroke 
and the death, into a felony 263 

3 Fictions of law ſhall never be carried 
" farther than the reaſons which intro- 
duce them neceſſarily require 45 | 

7 35 

4 The fiction of Jaw that a perſon . 
ed is ciuiic dead, ſhall not be extended 
to deprive the party of the capacity of 


Furcbæſfing lands 649 
FIGURES 

If the caption of an indictmeat ſet forth 

the ſtyle of the day or year in any 


figures but Roman, it is inſufficient 
| | 362 f. 127 


FILING.— 4ppral, Amendment, 
didtment, Certiarari. 


in- 


FINES, 
x Fines impoſed by the ſherif in his tory 
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ought to be ſeverally impoſed on each 
particular offender and not jointly yp. 
on the whole of them, except where 3 
whole vill is fined | Page g 
2 The ſheriff in his törn may impoſe z 
fine on all ſuch as are guilty of a con. 
tempt in the ſace of the court, &c, Kc. 
ibid. 
In what wanver ſych fnes may S 
recovered 94 to 99 
4 The puniſhment for ſuffering a negij. 
gent eſcape, is infliling the payment 
of a certain ſum of money to be paid 19 
the king, which ſeems, moſt properly, 
to be a fine | 205 
The d ſtinction between a fine and 2n 
amerciament ibia 


a, 
Where an appellant flall be fined 


3 


28 
The proſecutor, by accepting — 
taxed under a certiorari, is not te. 
ſtrained from aggravating the fine (et 
upon the defendant 41s 
But if he demands coſts after having 
received the fine, what he has received 
ſhall be deducted from the amount ef 
the taxation ibid. (N) 
9 By the common law, where a man is to 
make fize and ran/om, the ranſom mult 
be treble the fine 633 f. 19 
10 But it is contended that fine and rog- 
/Jom are the ſame thing ibid, 
11 A fine is under the power of the 
court, during the term in which it is 
ſet, and may be mitigated ; but after 
the term it cannot be altered 634 
12 The court way afleſs a fine without 
the defendant being aQually preſent 
in court | 633 f. 1% 


FLIGHT.—Forfeiture. 


t In what caſes goods ſhail be ſorſeited 
upon the coroner's finding a fugan fecit 
78. 79 


2 On flying from an arreſt, if a fugan 
fecit be found, the goods of the offen. 
der are forfeited 189 


| 3 Whether ſuch a finding be , 


4 In what caſes forfeiture is the conſe- 
gence of a gam fecit, found up"? 


lis 


A TanBLg or PrINcieal MATTERS, 


the trial of a capital offence, or of 
pett) laiceoy Page 639, 640 


FORCE. | 


1 In what county a man ſhall be indifted 
tor taking a woman by force in one 
county, and marrying her in another 

315 f. 40 

2 Where an indiAment of ſorcible entry 

is inſuſũcient as to the time of the /eνν 


324» 325 


3 By 3 Hen. To C. 2. all who are parties 
to the forcible carrying away a woman, 


mall be deemed principals 443 f. 12 


Vide Indidtment. Jury 


ö Trial, 


FOREST. | 


1 How far thoſe who are impriſened for 
the fore are repleviſable 152 
2 How tar the proceedings for the foreſi 
are removable by certiorari before con- 
viction ibid. 
3 A viſue may come from a foreſt 265 


FORFEITURE. | 


i Principal and acceſſary before, upon a 
fugam fecit being found by the Co- 
roner, torteit all their goods and chat- 
tels | 78, 79 

2 The right to hold a court leet may 
be forteited by bare omiſſions, which 
diſappoint the ends of its inſtitution, as 
well as by ads of groſs and palpable op- 
preſſion and injuſtice 114 1.5 

3 What acts ſhall forfeit a recognizance of 
bail 177, 178 

4 Whether it be neceſſary, in an indict- 
ment on a ſtatute, to relate the clauſe 
of ſorſeiture | 353» 354 

5 Whether, on a qui tam aCtion or in- 
formation, it be neceſſary to give any, 
aud what judgment for the — 


lemmas e. . 39 
6 Under what ciccumſtances the - 


recap” | 


nizance taken on a certiorari becomes 
forfeited Page 415 f. 58 
7 What he who obſtinately ſtands mute 
ſhall forfeit, and to whom 46) f. 19 
3 Where the time proved varies from that 
laid in the indifiment, and the jury 
find a general verdi& puilty, the for« 
feiture ſhall relate to the time laid 
614.33 
9 Fokrzirus or Lands 636 c. 49 
10 By the common law, all lands of in- 
heritance, of which the offender is 
ſeiſed in his own right, and all right of 
entry to lands in the hand of a wrong 
doer, are forfeited to THz Kine by 
an atiainder of high treaſon, and ta 
THE LORD of whom they are imme 
Giately holden by an attainder of petty 
treaſon and felony . 636 f. 1. 
11 Freehold lands forfeited by an attain» 
der of high treaſon are veſted in the 
king without office found | ibid, 
12 But during thelife of the offender, the 
king cannot take poſſeſſion of them till 
office found 636 f. 2. 
13 The lord cannot enter into the eſ- 
cheated lands without ſpecial grant, 
until it appear by due proceſs that the 
king hath had the year, day, and 
walte 937 
14 The inheritance of things not lying in 
tenure are ſorſeited to the king by an 
attainder of high treaſon 637 f. 4. 
15 The profits of things not lying in te- 
nure are forfeited during the lite of the 
offender, by an attainder of felony - 
ibid. 
16 The ivheritance of things not lying in 
tenure is extinguiſhed by the death of 
the offender ; the reaſon of it #bid; 
17 No right of adion to lands of an eſtate 
of inheritance, are forfeited either 
by the common law or by ſtatute - 
f 637 f. 5 
18 No right of entry into ſuch lands, nor 
to the uſe (unleſs fraudulently convey- 
ed, &c.) nor condition, were liable to 
be forfeited before 33 Hen. g. ibid. 
19 Land in tail could not be forfeited 
after fat, Vf. but only for the life of 
the tenant in tail, till 26 Hen, 8, c. 1 2 
104. 
20 Lands of inheritance which a huſband 
3C4 | is 
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is ſeiſed of in right of his wife, or ſeiſed 
of in his own right for life, are forfeit- 
ed to the king only Page 637 1. 6, 
21 By force of a ſpecial cuſtom, a copy- 
hold of inheritance may be forfeited by 
an attainder, or conviction of treaſon 
or felony, even without à con vidtion 


637 f. 7 


22 A copyhold may be forfeited of com- | 


only 
0 ibi 
23 If the attainder happens before the te 
nant is admitted, a copyhold is not 
forfeited, but ſhall go to the heir at 
law ibid. (N) 
24 At common law, upon an attainder of 
treaſon or ſelony, the king had a right 
utterly to waſte the lands holden of any 
but himſelf, &c. 637, 638 
25 How the king is now intitled to the 
year, day, and waſte 638 
2b WHERE THE GOODS SHALL BE FOR- 
FEITED - ibid, 
27 All things comprehended under the 
notion of a perſona] eſtate, whether in 
action or poſſeſſion, which the offender 
bath in his ob right, ate liable to for- 
feiture 638 f. 9 
28 Whether a felon ſhall forfeit the goods 
of others ſtolen by him ibid. (N.) 
29 A term limited to executors, and not 
, veſted in the party himſelf, is not furfeit- 
able 
30 A bond or leaſe made to a perſon in 
truſt are forfeitable 638 f. 10 
31 The truſt of a term for the uſe of the 
offender, his wife, or children, is for- 
feitable, if fraudulently made to avoid 
a ſubſequent forfeirure 639 


mon right, but not by a conviction 


32 If ſuch a term be bona fde made, it | 


- ſhall only be forfeitable ſo far as the 
- offender's intereſt in it extends ibid. 
A power reſerved to the grantor to 
do ſome perſonal act is not forteitable 
: ] 639 f. 12 
34 In WHAT CASES THINGS PERSONAL 
SHALL BE FORFEITED 639 f. 13 
35 Things perſonal ſhall be forfeited up- 
on 4 coavidien of treaſon or felony 
zu | 639 . 14 
36 They alſo become ſorfeiied upon a 
faugam fecit found by the coroner, aper 
uam corporis 639 f. 14 
27 The goods, upon ſuch a finding, are 
« 


ibid. 


forfeited abſolutely, and alſo the; 
of the offender's lands, till he — 
qui ted or pardoned Page 639. l. 
38 Where a priſoner, either as principal 
or acceſſary before or after, is acquitted 


before juſtices of oper, Cc. of a capiul 


felony, but is found to bave fled, he 
ſhall forfeit his goods, but not the iNueg 
of his lands ibid 
39 Nuere, if the law is not the ſame upon 
acquittal aud fugam fecit in petty lar- 
ceny ibid, 
40 The party may in all caſes, except in 
the coroner's inqueſt, traverſe the fur 
gam fecit ibid, 
41 Ia all caſes the particulars of the good 
found to be forfeited may be traveiſed 
ibid. 

42 If a default be made before the exigur 
is awarded, the party forfeits his goods, 
both 1n a capital caſe and in petty lar- 
ceny 640 
43 Wherever goods are fo forfeited, they 
are not ſaved by an acquittal at the trial 

| h tbid, 
44 But they are ſaved by a reverſal of the 
award of the exigent ibid, 


45 Quere, if the party do not forfeit his 


goods upon a preſentment of twelve 
men, that he fled or reſiſted being ap- 
prehended 640 1. 16 
46 Goods are alſo forfeited, by being 
waived by a felon in his flight, whe: 
ther they are his own goods, or ihole 
of others which he has ſtolen 640 f. 17 
47 Or FORFEITURE BY STATUTE 
640 f. 18 
48 By 26 Hen. 8. c. 13, all eſtates of i- 
heritance in uſe or poſſeſſion are ſot. 
feited by an attainder of high treaſon 
640 l. 19 
49 By 33 Hen. 8, c. 20, attainders for 
high treaſon by the common law, ſhallbe | 
as effectual as attainder by parliame!, 
and forfeitures veſted in the king wills 
out office 641 19 
50 The rights of ſtrangers how ſaved 
642 f. 20 
51 Theſe ſtatutes are not repealed by tht 
1 Mary, c. 1, 642 .. 1 
52 Eſtates in tail are forfeited by force a 
the words any eſtate of inheritance, 


in the 26 Hen. 8. 64261 
53 Wben 


f/ 
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Where lends are given to a man and 
his wife, and the heirs of their two bo- 
dirs, the entail is forfeited by his at- 
tainder Page 642 f. 22 

4 The right to a arit of error io reverſe 
an erroneous common recovery 1s not 
forfeited by theſe ſtatutes 642 f. 23 

The mere right of action to lands in 

the hands of a ſtranger, as of a diſcon- 


tinuance, or of the heir of a difſei/or, is 


not forfeited ibid 
56 A right of entry into lands to which 
a per(on attainted of high treaſon is in- 
titled, is as much forfeited as lands in 
poſſcſhon | a ibid. 
57 The king ſhall not be adjudged in 
poſieſſion of ſuch lands till office, and 
ſeire facias and ſeijure on ſuch —_— 
ibid, 

$8 How the king became -poſſeſſed of 
ſuch lands at common law ibid. 
Where a tenant in tail of the gift of 
the crown makes a feoffment in fee, the 
reverſion being ſtill in the crown, and 
afterwards is attainted of high treaſon, 
the right of the entail is forfeited to the 
crown = 642 f. 24 


bo Where one attainted of high treaſon is 


ſeiſed of a defeaſible eſtate in tail, and 
hath at the ſame time a right to an an- 
cient enta!] which is diſcontinued, he 
forfeits bath the entail in poſſeſſion, and 
the right to the old entail 643 f. 25 
61 A power of revoking the uſes of a ſet- 
tlement may be forfeited by force of the 
33 Hen, 8, if the execution of 1t re- 
quire nothing but what may be as well 
performed by any other perſon as by the 
party by whom it was reſerve\ 
643 f. 26 
62 In what caſes the form of the proviſo 
by which ſuch a power is reſerved, will 
keep the forfeiture out of the ſtatute 
ibid. 
63 An annuity granted to a man pro con- 
lis impendendo, is not forfeitable by 
theſe ſtatutes 644 
64 Quere, if an office granted to a man 
tor life, and requiring {kill and confi- 
dence, be forſeitable ibid, 
65 If an office be granted in foe it may 
be forfeited by be common Jaw ibid. 
66 Eltates tail, are forfeited by force of 


| 


the words ** all intereſts of what na- 
ture ſoever, in an att of parliament 
Page 644 ſ. 28 
67 The ſtatutes of premunire, which give 
a general forfeiture of all the lands and 
tenements of the offender, extend not' 
to land in entail ibid. 
68 A ſaving of corruption of blood in 
a ſtatute concerning felony doth, by 
neceſſary conſequence, fave the land to 
the heir 644 l. 29 
69 A ſaving of land to the heir prevents 
corruption of blood and loſs of dower 
ibid. 
70 A ſaving of the corruption of blood in 
a ſtatute concerning treaſon, doth not 
ſave the land to the heir ibid, 
71 The forfeiture upon an attainder of 
either treaſon or felony ſhall have rela- 
tion to the time of the offence, for avoid- 
ing all ſubſequent alienation of rhe 
lands 644 f. 30 
72 But as to chattels, the forfeiture ſhall 
only relate to the time of the convition 
or fugam fecit ſound ibid. 
73 Quere, whether, in premunire, the 
forteiture ſhall relate to the time of the 
offence, or only to that of the judgment 
644 f. 31 
74 The attainder as to mean profits ſhall 
only relate to the time of tbe attainder 
645 f. 32 
75 Any one indicted or appealed of trea- 
ſon or felony may ben fide ſell any of 
his chattels, real or perſonal, for the 
ſuſtenance of himſelf and family, until 
they are forfeited 645 f. 33 
76 The goods of ſuch a perſon cannot © 
removed til they aie forfeited 
645 34 
77 Whether the goods of a perſon indict- 
ed may be inventoried, and detained in 
cuſtody before the conviction, and till 
they are forfeited 645 f. 35, and Notes 
78 Quere, Where a perlon is found guit» 
ty of murder by the coroner's inqueſt, 
whether the coroner ſhall inquire, and 
valoe his goods, and deliver them to 
the townſhip 645 f. 36 


The party's 5 be apprai 
> 3 ** eff — 

returned to the ſecond _ 
| 1 


7 
80 But 


80 Bu: by 1 Rich. 3. c. 3, no ſheriff, &c. | 
ſhail ſeize the goods of any perſon im- 
priſoned on ſuſpicion of felony, until 


. forfeited Page 6461. 38 
81 This ſtatute extends, as well to the 
leizure of money as to any other chat - 
tel 646 f. 39 


ſor fei ed by force of this ſlatute, &c. 

| 640 ſ. 40 
$3 DQuere, whether the king takes the 
goods forfeited ſubject to the debts of 
the party ibid. (N. 3.) 
84 At common law it was no plea for the 


to a pariiculer perſon, and that he had 
embezzled them 6461. 41 
85 But by 31 Edw. 3. c. 3, if any man 
or town charged with the goods of fe- | 
lons willalledge, in diſcharge of bimſelf, 


be heard 646 f. 42 
$6 ln what caſes a wife ſhall loſe her 
dower—Vide Dower 647 
FORGERY. 


1 Forgery is not within the juriſdiction of | 
zuſtices of the peace 60, 61 
2 In what caſes the ſorger of writs, and 
other proceedings of courts, may be 
proceeded againſt by attachment 231 
3 The court will not, without ſpecial 
cauſe, remove an inditment for forge- 
ry by certiorari at the prayer of the de- 
fendant 408 ſ. 29 
4 A conviction of ſorgeiy on 5 Eliz. 
c. 14. is a good cauſe of challenge to 


a juror 587, 5888 


And guere, whether it is not a good 
objection to the competency of a wit- 
nels 609 f. 19 
6 A perſon whoſe property is prejudiced 
by a forgery, is no evidence to prove it 
on an indictment or information 611 

7 An reaſon why a perſon on 5 Eliz, 
whoſe, name is forged, cannot be a 

\ witneſs, is that he may have an action 
for the injur | ibid. 
A» 


q 
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FORESTALLING, 


fuch perſon be convicted, or his goods | 1 Iudictments for foreſtalling on 5 and 


6 Edw, 6. c. 14, muſt exoreſsly ſhew 
that the goods were coming to market 


(N. B. This flatute is repealed) 


Page 3514 


82 The goods may be ſeized as ſoon as | 2 Whether ſuits for ſoreſtalling = to be 


brought in the proper county, and 
within what time 382, 387 


FRACTION. 


townſhip that the goods were delivered | Regularly the law makes no frad jon of 
a day 


241 {. 34 


FRANCHISE. 


avother who is chargeable, he ſhall In all proceſs where the king is a par 


ty to the ſuit, no clauſe of non omittu 
is requiſite ; for the king's preropative 
of evecuting wits by his ſheriff ſhall be 
preferred to the privilege of any fran- 


chiſe 


44 


FREEHOLD, 


1 None but fieeholders ſhall be electon 
to the c ffice of coroner 72 

2 Whether grand jurors muſt be free 
holders c9 to 313 

3 Whete the want of freehold is a good 
cauſc of challenge to & petty juror 


383 0557 


FREE PLEDGE, 
1 The nature of it 8 
2 All perſons are bound to be of fone 


frank pledge 91, 9 


FRENCH, 


1 While other proceedings were in Lats 


appeals 
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als were in the French tongue 
om Page 437 
2 Bot now all proceedings ſball be in the 
Eoghſh language only, and not in the 
Latin or French ibid, 


FRESH SUIT, 


# 2 paoler, upon freſh ſuit, retake 
. without loſing ſight of him, 
it ſhall not be conſtrued an eſcape: 
but otherwiſe if he kill him in the pur- 
ſvit 198 f. 6. 201 f. 13 
2 Reſlitotion of goods in an appeal of 
larceny is the neceſſary conſequence of 
waking freſh ſuit after the offender 
248 f. 50 
; Anciently the party, to make freſh 
ſait, ought to have raiſed the hue and 
cry | ; 2481. 51 
4 Now if the party be guilty of no groſs 
neglect ia endeavouring to apprehend 
the offender, it is ſufficient freſh ſuit 


249 

5 The freſh (uit ſhall be enquired of by 

the jury who try the principal matter 

249 f. 52 

6 Upon the finding of the freſh ſuit by 

ſuch jury, the court may award reſti- 

tvtion ibid. 

7 How the court may enquire of the freſh 

ſuit, and award reſtitution where the 
appeilee is convicted by confeſſion 

ibid. 

8 The inqueſt which inquire of the freſh 

ſuit is a mere inqueſt of office, to ſati:fy 

the conſcience of the judge ibid. 

9 The inqueſt of freſh ſuit is in the diſ- 

cretion of the court ibid. 


8. 
GALLOWS, 


Tie privilege of the clergy may be al- 
lowed at any time, even under the 
gallows 504 f. 111 


GAOL.—Pide Commitment. 


1 By 14 Edw. 3. c. 10. the cuſtody of 
| gaols is rejoined to the office of ſheriffs 
| Page 182 1. 6 
2 By 5 Hen. 4. c. 10. none ſhall be im- 

priſoned but in the common gaol ibid. 
3 None can claim a priſon as a franchiſe 
unleſs he have alſo a gaol-delivery 182 

ſ, 


4 By 11 & 12 Will. 3. c. 19. juſtices of 
peace are enabled to rebuild and repair 
the gaols at the expence of the county 

Nexe in marg. 

5 Every gaol in the kingdom is the gol 
of the king's bench 8 fg 

6 No perſon can juſtify the detaining à 
priſoner in cuſtody out of the common 
gaol without ſome ſpecial cauſe 183 


ſ. 9 


GAOL-DELIVERY.—7ide Afixe, 


Oyer. 


1 The commiſſion of gaol-delivery is a 
tent, in nature of a letter from the 
ing, to certain perſons appointin 

them his juſtices, or two or three 

them, of which number ſuch a parti- 
cular perſon is ſpecially required to be, 
authoriſing them to deliver his gaol at 
a particular place of the priſoners then 
in it 31 f. 1 
For this purpoſe it appoints them to 
meet at ſuch a place, at an appointed 
time, &c, where the ſheriff is command · 
ed to bring the priſoners ibid. 

3 Theſe commiſſions muſt be agreeable 

to ancient precedents. 2. 21. 31 
4 Juſtices of gaol- delivery may, by the 
common law, proceed upon any in- 
ditment of felony or treſpaſs found 
before other jultices againſt any per- 
ſon in the priſon they are commiſſioned 
to deliver 31 . 2 
5 By 4 Edw. 3. c, 2. in affirmance of 
the common law, juſtices of gaol · de- 
livery may deliver the gaols of perſons 
indicted before juſlices of the peace 


- 1 . 
6 But juſtices of oyer and terminer can 


only 


A TABLE or PRINCIPAI MarTrTzrs, | 


only proceed againſt perſons indifted | preſſed, ſhall be accordin * 
before themſelves El Page 311. 2 of Weſtminſter * * 1 
7 Juſtices of gaol-delivery have power 20 By 1 & 2 Phil, & Mary, & 1. 10g 
to take an indiment themſelves 33 | tices of gaol-delivery ſhall fine * ogy 
a ſ. 3 the peace and coroners, either a to bail. 
8 They can only deliver the gaol by | ing priſoners, or for not taking their e 
_ proclamation where there is no inci&t- | * amination, or the information of the 
ment, and by proper trial where there is | witneffes, or not reducing it to writin f 
one 4, 33} &Cc. Kc. Kc. 34, 35 79, 80. 163, 
9 Contrary to ſome opinions, it is certain, | | 207 
| that juſtices of gaol-delivery may de- | 21 By 4 Edw, 3. c. 10. juſtices of paol 
liver the goo! of perſons committed for | delivery ſhall puniſh ſheriff and vaolers 
high treaſon INN 32 1.4| refuling to take felons into their c(. 
10 2vere, whether juſtices of gaol-de- | tody from conſtables without being paid 
livery may receive an' appeal againſt . 8 
- mcceſfaries to a felony, the principal to|22 By 1 Edw. 6. c. 7. priſoners — 
Which is in the cuſtody of the gao]} victed of treaſon and capital felony 
"hey are commiſſioned to deliver 32, | who ſhall be reprieved by the juſtices 
p 33. 233. f. 7 of one gaol- delivery, may have joag- 
11 Juſtices of gaol-delivery may take an | ment paſſed upon them by the judges 
+ indiAment againſt one admitted to bail | at a ſubſequent gaol-delivery 35 {. 17 
| 33 (N)1]23 This flatute extends not to convic- 
12 Juſtices of gaol-delivery, on proclama, | tions before juſtices of oyer and ter- 
| tion, may diſcharge all priſoners who | miner . 35.18 
1 are either not indicted or not proſe 24 It only extends to priſoners reprieved 
; cuied. But this power does not ex- | before judgment, and gives ſubſequent 
tend either to judges of eyer and ter- commillioners no manner of power over | 
"mixer, or juſtices of the peace 33 f. 6 perſons condemned by former juſtices 
13 Juſtices of gaol-delivery may award 35 (. 19 
' extention againſt ſuch priſoners as have | 25 If a perſon condemned by former jul- 
deen outlawed for felony before juſtices | tices plead a pardon before their ſoc- 
of the peace 33f. 7 ceſſors, they have no power to allow 
14 Joftices of gaol delivery have power, | it 353 
after their commiſſion is expired, ei- |26 The manner in which ſuch a pardon 


ther to order the execution or the re- | muſt be pleaded 35 
prieve of the perſons who have been | 27 Subſequent juſtices commiſſioned by 
condemned before them 33 . 8 the next king to that who commilſioned 


15 They may by the common law punifh | the former juſtices, have the ſame power 

thoſe who unduly let priſoners to bail] as if both commiſſions had been made 
ö 33 f. 9] by the ſame king 

16 By 28 Edw. 1. they may award pro- 28 An enumeration of ſundry flat 

- +ceſs into a foreign county againſt per- giving juriſdiction to juſtices of gaok 

- "ſons appealed before them by an ap- delivery ? 30 f. 10 

proever 34 f. 10] 29 By 6 Rich, 2. e. 5. joſtices of gecl. 

17 By 27 Edw. 1. c. 3. they ſhall puniſh delivery ſhall bold. their ſeſſions in the 
ſheriffs for letting priſoners to bail con-] chief towns of the ſeveral counties 30 


trary to the ſtatute of Weſtminſter, Se | 0 21 
WE. 16 3434. 11, 12| zo Juſtices of gaol-delivery may award 
18 'By 


* — 3. c. 2. they ſhall puniſh | tales a 
$ 


- ſheriffs and gaolers for delivering their | 31 Juſtices of gaol- delivery may bail 20 
- "priſoners upon bail, when they are not perſon convicted before them of homi- 
bailable 341.13] cide by miſadventure or in ſelf-deſe't 
19 Arid this puniſhment, though — a . - — 
| | | 


ma 
— who has purchaſed bis 
pardon after their ſeſſion is determined 
Page 165 1. 65 
80 alſo if a man be convicted of man- 
laughter before them  againlt plain 
evidence, they may bail him till the 
next ſeſſion ibid. 
So alſo they may bail an appellee 
from day to day, who pleads excom- 
munication in diſability of the appel- 
lant } ibid. 
35 Juſtices of gaol-delivery have power 
to aſſign a coroner, and therefore may 
take an appeal by an approver * 
= 
36 The king's bench will never remove 
an indictment from juſiices of gaol- 
delivery without ſpecial cauſe 408 
37 By 34 & 35 Hen. 8. e. 14. . 16, juſ- 
tices of gaol-delivery are authoriſed to 
write to the clerk of the peace for the 


fendaot, for the purpoſe 97 
his receiving the benefit of clergy a 
ſecond time 477» 478 
38 The juſtices of gaol-delivery may have 
a panel returned without any precept 
or writ, and by a bare award: the rea- 
ſon of it 2 427. 

Juſtices of gaol- Nglivery may order a 
_ to be . for the 
trial of a priſoner arraigned before 
them 572 f. 4 
40 By 8 Geo. 3. c. 15. ſubſequent judges 


tion, &c. 516 


GAOLER.= Habeas Corpus No. 2, 3. 


an attachment 227 1.31 
2 They are puniſhable by the juſtices of 

gaol-delivery for refuſing to take the 
cuſtody of felons from conſtables, &c. 
351.16 


G ART ER. 


did ment, 
not called garter 


certificate of the conviction of a de- 


of gaol- delivery may order tian ſporta- 


1 la what caſes gaolers ſhall be liable to | 


It is a good plea in abatement of an in-| 
that garter king at arms is 
328 1, 69 


— 
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bail a perſon convided of 


GENERAL ISS UE. 

1 What pleas in bar to an appeal are con- 
ſiſtent with the general iſſue Page 283 
V 1. 1 
A priſoner who pleads in avoidance of 
an indictment taken contrary to 11 
Hen. 4. c. 9. & 3 Hen. 8. c. 12. which 
relate io the return of grand juries, 

may alſo plead the general iſſue 
312 ſ. 26 
The defendant to a gui tam action or 
information cannot plead a ſpecial plea 
together with the general iſſue 391 
\. 


92 
4 A pardon ſub pede figilli cannot the 
pleaded with, or after the general i ; 
unleſs it bear a date ſubſequent to ſach 
iſſue 62 f. 67 
5 A defendant gui tam may ls advan- 
tage on the general iſſue, that the of- 
fence aroſe in a different county 383 
. 32 p. 394 f. 70 
6 A defendant ui tam, cannot give a 
diſcharge by a ſubſequent ſtatute, as he 
may a proviſo in the ſtatute upon which 
he is ſued, in evidence on the general 
iſſue 3 but he muſt plead it ſpecially 
| 393 f. 69 
If a ſuit be brought on a penal ſtatute 
after the time limited, he may take 
ad vantage of it on the general iſſue 
Ia capital caſes the general iſſue may 
be pleaded with any other plea, either 
in bar, or in abatement, which is got 
repugnant to it, even after ſuch 
is found againit the defendant. 277. 
283. 563 
9 The plea of the general iſſue amounts 
to a waiver of a pardon 563 
10 In what form the general iſſue may be 
joined ia criminal as well as capital ous 
11 Where a defendant ſhall be efop 4 — 
plead the general iſſue by a confeſſion, 
or a former iſſue found againſt him 
| ibid. i. 4 
12 Son aſſault demeſae may be given in 
evidence on the general iſſue in an in- 
ditment, but not in an aftioa 619 


44 
| GENEKAL 


A TABLE of Painciral MATTERS 


GENERAL WARRANT.—Fide 

| Arrefts No. 38. 
The caſe of general warrants lated 

7 Page 131 


GENTLE MAN. 


1 Generoſus or armiger are either of them 
good addition for the eſtate and de- 
gree of a man; and genereſa for that 

of a woman 272 f. 111 

2 Where an appeal deſcribes a party as 

_ gentleman who is not ſo either by birth 

or reputation, it will abate the writ 269 

e | ſ, 103 

3 In what caſes ſcandal thrown upon the 

character of a gentleman was cogniz- 
able by the court of the conſtable and 
marſhal, as a court of honour 15 
By an attainder of treaſon or felony the 
offender's blood is ſo far ſtained, that 
he loſes all the gentz/ity he might have 
bad before, and becomes ignoble 648 


GLOVES. 


The judges and officers are entitled to the | 


fee of gloves upon allowing a pardon 
$621.71 


GOODS. 


1 In what caſes the goods of the offen- 
der ſhall be forfeited for treaſon or fe- 
lony 638, 639, 640 

2 How they may be deſcribed in an in- 
diQment for ſtealing them 329, 330 


GRAND JURY.,—Fide Faurors. 


s A grand jury are returned to enquire of 
all offences in gereral in the county for 
which they are returned 299 

2 They may preſent ſuch offences with 
in the county as they conceive require 
redreſs, without any bill being before 
them for that purpoſe ibid. 


| ferred before them, they muſt either find 
billa vera, or ignoramus \or the whole 


| Pa 

4 If they find a bill either bn 
' conditionally it is void ibid 
This relates only to caſes where th 
find part of the ſame indid ment to be 
true, and = falle, and do not either 
afirm or deny the fact ſubmitted to 
their enquiry (N) i 
6 Where a bill contains two counts for 
diſtinct offences, they may indorſe bills 
vera as to the one, and ignoramu: as 
to the other ibid, 
7 Or THF RETURN AND QUALIPIC- 

TION Of GRAND Jukoks zc 
8 The grand jury muſt be at leaft twelve 
in number, all of the ſame county, and 
returned by the ſheriff or other proper 
officer, without any nomination 307 
. 15 

9 Grand jurors ought to be freemen and 
liege ſubjeQs, — not under an attain» 
der for treaſon or felony, nor villiin, 
aliens, or outlaws, whether for a crimi- 
nal or perhaps perſonal matter ibie, 
to Any perſon under proſecution may, 
before he is indicted, challenge a grand 
juror as being outlawed for felony, &, 
a villein, or returned at the ioftance 
of the proſecutor, or not returned by 
the proper officer ibid, 
11 But grand jurors, like all other mer, 
ſhall be intended legal and honeſt, un- 
til the contrary appear 303 
12 One outlawed on an indictment of ſe- 
lony may plead, in avoidance of it, that 
one of the grand jury was outlawed 
for felony 308 f. 18 
13 It is unſettled at the common las, 
whether grand jurors ought to be free 
holders 308 f. 19, 309, 30 
14 Hale ſays, they ought to be fie. 
holders, but to what valve is uncertaia 
Nett in mary 
15 Upon the equity of the fat, Wt. + 
c. 28, old men _ 0 2 of — 

rſons perpetually ſick, or living 

* the TREK (ball not be returned 
upon grand juries J 0s, ze) 
16 But ſuch perſons being returned up0d 
the grand jury may lawfully ſerve ® 
it if they think fic 39 
17 The 


3 Upon a bill of indid ment being pre- 
7 


23188 2272 8 


23 
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e court may in diſcretion excuſe 

* perſons, but they cannot have any 
action for being ſo returned Page 309 
18 Grand jurors in the ſheriff's torn 
ſhall have 208. a year freehold or 26s, 

a year copyhold 310 


i9 By 3 Hen. 7. c. 1. every grand juror 


for the enquiry of concealments, &c 
before ew the peace ſhall have 
408. yearly 3 
20 By 33 Hen. 6. c. 2. grand jurors in 
the county palatine of Lancatter, ſhall 
have 5 l. a year 5 310 
21 By 28 Edw. 1. c. 9. ſheriffs ſhall pu: 
thoſe in inqueſts as be next neighbours 
moſt ſufficient and leaſt ſuſpicious 
ibid. ſ. 22 
22 By 34 Edw. 3. c. 4. all panels ſhall 
he made of the next people which 
ſhall not be ſuſpect nor procured 
ibid, 
21 Both theſe ſtatutes extend to grand 
jurors ibid, 
24 By 11 Hen. 4. e. 9. all grand jurors 
ſhall be of the king's lawful liege peo- 
ple and returned by the ſheriffs or 
their bailiffs, without any denomination 
311 f. 23 
2; Upon this ſtatute, a perſon who is not 
returned, but procures his name to be 
read among thoſe of the grand jury, 
may be indicted and fined 311 f. 24 
26 lt is queſtioned, whether a coroner*> 
inqueſt is within the purview of this 
latute; but all other inqueſts are with- 
in it 312 f. 25 
27 A perſon arraigned or outlawed upon 
an indictment taken by a grand jury, 
contrary to 41 Hen. 4. may plead it in 
avoidance of it, Sed quere, if he has 
taken trial on it without exception 
313 f. 26, 27 
28 If one grand juror returned contrary 
10 11 Hen. 4. join in finding an in- 
ditment, it vitiates the whole 313 
ſ. 28 


29 A priſoner ſhall have counſel * 


to take an exception to an indictmeni 


found by grand jurors returned con- 
tray to 11 Hen, 4. gr3 f. 2 


30 In objetting to an indictment for ſuc 
a deſeti, the record muſt be in court 


312 ſ. zo 


31 By 3 Hen. 8. c. 12. juſtices of gaol- 
delivery and juſtices of the peace, may 
reform the panel of grand jurors re- 
turned by the ſheriff, by taking out 
and putting to the names which be ſo 
impanelled Page 312, 313 

32 Therefore if a grand juror who is 
nominated to the ſheriff, except by the 
Juſtices in purſuance of the above act, 
it ſhall vitiate the indictment he joins to 
find, according to the 11 Hen. 4. 

i . 335 

33 No grand jurors can indict any offence 
whatſoever which doth not ariſe within 
the limits of the precincts for which 
they are returned 313 f. 34 

34 Whether a grand jury ought to find a 
bill of indictment to be true upon pro- 
bable evidence only 367 (N) 

35 A perſon committed as principal, and 
taken (urreptitiouſly from his confine- 
ment to give evidence before the grand 
jury on a bill preferred againſt his ac- 
complice, is a competent evidence for 
that purpoſe ibid. 

35 And guere, if a grand jury ſhould 
find a bill to be true upon evidence pal 
pably improper, and the petty jury 
ſhould afterwards find the priſoner guilty 
of the indictment, on legal evidence, 
whether the validity of ſuch a convic- 
tion ſhail be impeached on that account 

2 ibid. 


GRAND LARCENY. Vide Clirgy, 


GRAND SESSIONS. 


An acquittal at the grand ſeſſion of 
Wales is pleadable ia bar to an in- 
dictment for the ſame offence in Eng- 
land 316 f. 42. 529 f. 10 


GRANT. 


1 Grant of the goods of a felon ſtanding 
mute, ſhall be taken to be good be- 
fore it is ſo proved 467 f. 20 

2 Such goods will not paſs by a grant 2 


"4, 
+5 
„ 


=. 5 


* 


A TAI I or Paxincieat Marr 
all felons goods, without being ſpeci- | 


ally named Page 467 1, 21 


GUARDIAN. Jide Appeals, No. 144. 


H. 
HABEAS CORPUS. 


Na Bail, No. 18 to No. 35. No. 56. 
106, 107, 119. 134, 135, 135. 158, 
159. | | 


I It is a contempt puniſhable by attach- 
ment for an inferior court to proceed 


after a habeas corpus allowed Nos 
28 


2 A gaoler is puniſhable by attachment 
for diſobeying writs of habeas corpus 
. 227 1. 31 
3 It is no excuſe for not obeying a writ 
of babeas corpus, that the priſoner did 
not tender his fees to the gaoler ibia. 

4 By 1&2 Phil. & Mary, no habeas corpus 
ſhall be granted to remove any pri- 
ſoner out of gaol, except ſigned by the 
hand of che chief juſtice, &c. 409 ſ. 35 


HAMLET. 
Whether a wi/ze may come from 2 
hamlet l 265 


HANGING.—Vide Execution. 


HAND. 


1 There is no neceſſity ſor holding up 


the hand upon arraignment, being 


merely a ceremony to identify the pri- | 


ſoner 437 
2 In the caſe of à peer this ceremony is 
not required Notes in marg. 


HAND-WRITING.—7ide Evidence, 


How far hearſay is evidence Page 666, 


| HERALDS.—Fide Conflable ard Up. 
Hal. ; ; 


* 
* 


* = 
D Fl x "7 


607 


HERE T] C. 

A heretic was denied the benefit of de. 
gy by the common law 475+ J 
HIGH CONSTABLE.—Ca/d, 
HIGH TREASON.—/ide Trujn, 


HIGHWAY.—Certiorari, Sherif'sTin, 
Iadidment. 


HIGHWAY MAN.—Relbey, 


1 The reward for apprehending and tu. 
victiog a bighwayman 122, 123 

2 In what caſes he is ouſted of clergy 

494 f. 77 to 4386. 


Manſlaughter. 


1 A perſon arreſted upon light /uſjion 
of homicide may be baile by a j6 
tice of the peace 15ol y 

2 Excuſable homicide not bailable by# 
tices of the peace 16 

3 In what caſes a perſon commitiei i 


homicide is repleviſable 1 4 1 

is 
4 Whether bailable by juſtices of gu 
livery 10550, 


5 No one can be any way puniſhed u 
acceſſary to a homicide per ia 


or / defendendo 17 1 


 HEADBOROUGH,=— Cenfable, | 


micide be remitted io priſon, or 
bailed Www © Page 150, 181 
7 In what caſes homicide is excldded from 
cler2y 488, 489 


$ How a perſon convicted of homicide 
(hall be puniſhed 3608 ſ. 121 
9 Quere. if a verdict finding a man guiity 
or excuſable homicide may be pleaded 
in bat io a ſubſequent proſecution 537 
10 How far bare homicide is entitled to 
pardon | 538 
11 Wha: fee is doe to a coroner for taking 
an inqueſt of homicide 85, 86 
12 Where homicide is indictable, when 
the ſtroke is given in one. county, an? 
the death happens 1n another 314, 315 


— 


HOMINE REPLECGCIANDO.— Bail. 


HONOUR, - Con/table and Marſhal, 


1 By 1 Edw, 6. c. 12. no perſon con- 
' victed of felonious ſtealing of horſes, 
geldings, or mares, ſhall be admitted to 
clergy | 482 f. 34 
2 By 2 and 3 Edw. 6. e. 33. (the above 
ſtatute being plurally expreſſed), ſtealing 
© one horſe, gelding, or mare, ſhall be 
put from clergy in the ſame manner as 
tealing of two, &c. 4 
3 Theſe ſtatutes extend, as well to thoſe 
who are outlawed, or challenge more 
than twenty, as to thoſe who are found 
' guilty by verdict 490 
4 By 31 Eliz. e. 12. acceſſaries both be. 
ſore and after the fact in horſe · ſtealing 
me put from clergy 490 f. 63 
5 Tbe knowing receiver of a folen bor/e 
is not an acceſſa-y within this ſtatute, 
© unleſs he receive the horſe ftealer alſo ; 
but as a receiver of Holen goods, he is 
| Oulled by 3 and 4 Will, and Mary, c. 9 
ibid. (N) 
b By io and 11 Will. 3. c. 23. if any horſe- 
ſealer, bejog out of priſon, ſhall diſcover 
two or more who had then been guilty 
of horſe-ſtealing, and cauſe them to be 
convitted, he ſhall be entitled to a par- 
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6 10 what caſe a priſoner acquitted of ho- 


ad | HOUSEBREAKING.—/ide Rubbary, 


. 


| HOSTLER 

Hoſller is a good addition, as comin 
properly under the notion of a- myſ- 
tery; but he may be ſued by the ad- 
dition of /abourer Page 273 1.118 


HOUR, 


1 Omitting the hour in the count in an 
appeal is not fatal; but it is ſafeſt to 
inſert it 263 f. 87 
2 If the hour as well as day be ſet forth in 
alledging the offence of the principal, 
It is ta al to mention the day only in de- 
ſcribing the offence of the acceſſary ibids 
3 lt is ſufficient to y the fact 'was dane 
about ſuch an hour; and a miſtake of. 
the hour will not be material upon eyi 
dence | ibid. 
4 In an inditment the hour is not at all 
neceſſary | 314 . 76 


HOUSE. Via Robbery. 


i By 12 Ann. c. 7. whoever ſhall felo- 

niouſly ſteal money or goods to the va- 

lue of 40 8. out of any dwelling-houſe 

or out-houſe thereunto belonging, ſhall 
be debarred from the benefit of clergy 

i 1s by*ur x 491 f. 66- 

2 This act ſhall not extend to apprentices 

under the age of fifteen years. 491 f. 67. 

3 Perſons ouilawed, and acceſſat ee, are 

not within this ſtatute 492 


1 By 1 Edw, 6, c. 12. no perſon convidt+ 
ed of breaking any houſe, any perſon 
being therein and put in fear, ſhall be 
admitted to clergy 482 f. 34 

2 This ſtatute extends both to indictments 

and appeals | 483 1, 35 

3 It doth not exclude thoſe who challenge 
mere than twenty 483 1. 36 

4 Sed guere, if thote who challenge more 
than twenty are not included in the 
word convicted | Note in marg. 

5 This ſtatute omits acceſſaries 483 f. 37 

5 The breaking of the houſe muſt be 
ſuch as the law conſtrues to be felonious 

8 — 484 f. 40 

7 By 3 and 4 Will, and Mary, e. 9. 

bouſebreakers who challenge more than 


— 


don 


Vor. II. ” 


* 


551 


twenty 8 ouſted of clergy, upon an 
3 - 


— whether in the ſame 2 2 
ent county Page 497 1. 87 
8 By 4 and 5 Ph. and —.— — wg 
ceſſaries before to ſuch breaking, if ac- 
companied with ſtealing in a dwelling- 
houſe, are ouſted of their clergy id all 
Caſes 497 1. 87 
9 No breaking is within the 1 Edw. 6. 
which doth not amount to an actual 
breaking of an houſe, or of ſome part 
of it, as of a cupboard, &c. fixed to 
the freehold, and therefore the break- 
ing a trunk, &c. is not within the ſta- 
tute, &c. 497 f. 88 
v0 By 39 Eliz, c. 15. whoever ſhall be 
found guilty of feloniouſly taking away 
in the day time any goods to the value of 
$ in any dwelling-houſe or out- 
"houſe, &c, ſhall not be admitted to 
clergy, though no perſon be within the 
fame at the time 
11 This ſtatute ſhall only extend to ſuch 
a taking as is accompanied with a felo- 
nious breaking goo 1, 96 
12 A chamber in an inn of court is a houſe 
within the intent of this ſtatute ; but a 
lodging in White-hall or Somerſet- 
houſe 1s not 500 f. 97 
»3 No acceſſary is ouſted of bis clergy by 
this ſtatute 500 ſ. 98 
14 Nor is an aider or abettor ouſted, un- 
leſs it appear that he was actually with - 
in the houſe 3 501 
15 By 3 and 4 Will. and c. 9. 
8 7 hall aid or abet * 5 


Bon ſe, &c. and ſhall feloniouſly take to the 

value of 5 8. ſhall be excluded from 

clergy 

16. An aſſiſtant, or an acceſſary before, to 

ſuch a felony in an out houſe, not being 

a ſhop or warehouſe, &c. without en- 

tering it, is fill entitled to clergy 

501 ſ. 100, 101 

17 But all principals in any ſelony with- 

in 39 Eliz. c. 15. are excluded, whe- 
ther in the ſame or a different county 

| 501 f. 102 


HOUSE of CORRECTION. 


1 By 6 Geo. 1. c. 19. juſtices of the 
peace may commit vagrants, and other 


500 ſ. 98 


break any dwelling-houſe, Sep, ware- | 


501 f. 99 


| ſhall be levied 
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either to the common gaol or 
correction, as they ſhall think _ 
Page 182, 183 
2 By 5 Ann. c. 6. perſons convided of - 
| larceny, who are liable to be burnt ia 
the hand, may be committed to the houſe 
of correction for not leſs than fix 
months, nor more than two years, &c, 
512, gig 
er puniſh» 
513 


3 By 19 Geo, 3. c. 74. a forth 
ment inflicted 


HUE 224 CRY. 


3 The ſheriff in his torn may inquire 
all thoſe who ſhall levy * Jay - 
. without cauſe, or ſhall negle& to levy 

it where they ought 107 

2 Private perſons are bound to apprehend 

offenders upon a bue and cry levied 

| __ them 176 

3 Hue and cry is the purſvit of an of- 

{ fender from town to town till be is 

taken 110 f. 

4 All who are preſent when a felony is 

committed, or a dangerous wound is 

given, are bound both by common law 
and by Rtatute, to raiſe the bue and cry 
againſt the offenders Who eſcape ibid, 

5 A man may lawfully raiſe it againſt one 

who ſets upon him in the bighway to 
rob him ibid, 

6 By 13 Edw. 1. c. 4. hue and cry ſhall 

be levied upon any ſtranger who ſhall 
not obey the arreſt of the watch in the 
night time ibid, 

7 By 21 Edw. 1. ſt. z. it may be railed 

againſt treſpaſſers in parks ibid, 

o levy hue and cry without cauſe is 
confidered as a diſturbance of the pub- 
lic peace ibid. 

9 The manner in which the hue as of 

116 f. 

o By the ſtatutes of Winton, if the 
country will not anſu er for the bodies 
of ſuch as commit robberies and felo- 
nies within 40 days, by levying the 
hue and cry, the inhabitants, where the 
offence was committed, ſhall be ate 
ſwerable, &c. 216, 117 

11 But to wake the country liable, the 

robbery mult be open and violent, and 
not done in any houſe 117 (N) 


— 


| 
| 
; 
8 
'1 


| 
; 
| 
| 


offcaders charged with ſmall - offences, 


J __ &. 3k. Th wn or gens 
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12 But it is not neceſſary that it ſhould be 
done in the public highway; if com- 
mitted in a coppice it is ſufficient 

Page 117 (N) 

13 By 27 Eliz. c. 18. the inhabitants of 
every hundred where the offence ſhall 
be committed ſhall pay half the da- 
mages recovered againſt the hundred 
for neglecting hue and cry 117 

14 No hue and cry ſhall be deemed ſufh- 
cient, unleſs made both with horſemen 
and footmen ibid. 

1; No perſon robbed ſhall maintain any 
ation upon theſe ſtatutes, unleſs he 

ive immediate intelligence, and with- 
in 20 days before the action be. exa- 
mined before a magiſtrate, &c. ibid. 

16 By 8 Geo. 2. c. 16. the perſon rob- 
bed mult alſo give notice to a conſtable 
near the place, deſeribing the particu- 
lars of the robbery, &c. &c. 118 

17 No hundred ſhall be chargeable, it 
the felons be apprehended within forty 
days after notice, &c. in the gazette 

ibid, 

13 By 22 Geo. 2. c. 24, no perſon ſhall 


recover more than 2001, unleſs two} 


perſons are in company at the time of 
the robbery ibid, 
19 Nor by 30 Geo. 2. c. 3. and 4 Geo. 
3- C. 2. unleſs three perſons be toge- 
ther, if the plaintiff is receiver of the 
land-tax ibid. 


20 Thoſe who are taken upon a hue and 


cry are irrepleviſable by the ſtatute ol 
Wellminſter 154 . 41 


HUNDRED,—7ide Eſcape. Hue — 


Cry 


HUSBAND azd WIFE, 


1 A fame covert being appealed with- 
out as — gk have damage: 
on her acquittal, ſed guere 290 f. 1 

2 A conſpiracy may be fateined at —_ 
mon law by huſband and wife, for a 
walicious appeal againſt the wife ny 

ibid. 

3 IFa huſband and wiſe are appealed and 
aquiited, they ſhall have a joint judg- 


NCIPAL MATTERS; 


ment for the damage to the wife, and 
ſhall have ſeparate executions for their 
ſeveral damages Page 290, 291 
4 A wife cannot be made an acceſſary 
after to felony by any receipt hatſo- 
ever given to her huſband 451 f. 34 
5 But if a wife procure her buſband to 
commit a felony, it ſeems to make her 
an acceſſary before " ibid. 
6 No other relation than that of @ wife 
to her huſband, will exempt the receiver 
of a felon from being an acceſſary to 
the felony N ibid. 
7 Therefore, if a huſband receive - his 
guilty wife, he is thereby an acceſſary 
to her felony ibid, 
8 A huſband and wife being ane perſon, 
can no more give evidence for or ; rang 
each other than they can for them- 
ſelves 607 ſ. 16 
9 Exception allowed to this rule in Caſes 
of evident neceſſity 608 
10 An appeal lies againſt a fome covers 
without taking notice of the huſband 
; 2471. 46 
11 But a wife cannot bring an appeal 
without her huſband 53 
12 In an appeal, the addition of the place 
of habitation of a wife is ſufficiently 
ſhewn by ſhewing that of the huſband 
. £743 275 
13 What lands ſhall be forfeited by at- 
tainder of the huſband, which he holds 
in right of his wife 637, &c. 
14 In what caſes dower ſhall be forfejred 


1 and |. 


| IDENTATE NOMINIS. 


To reverſe an outlawry upon an indictment 
for a variance in the name of the de- 
fendant, between the record and the 
proceſs, the diverſity muſt be ſhewn by 
the writ identate nominis 654 


IDEOT.—Yide Appeal, Ne. 56. Ap+* 
prover, No. 6. 


J80- 
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JEOFAILS. 


1 The ſtatutes of jeofails do not extend to | | 
criminal proſecution | 1 An inditment is an accuſation at the 


347 
2 By g Ann, c. 20. they ſhall extend to] ſuit of the king, found to be t ue by 


informations in the nature of guo war- the oaths of twelve men of the county 
rants 376 returned to inquire of all offences hive: 


in committed Page 299 
2 The difference between an ind.c\ment 


JEW.—Clergy, No. 5. Evidence, No.5. and a preſentment and inquiſition 


INDICTMENT, 


ibid. 

3 A grand jury mutt either find 370 
IGNORAMUS.—GCrand jury, or ignoramus for the whole, — wy 
| ing 19 void 300 f. 2 
4 So alſo, if they indorſe a bill condi- 


IMPARLANCE. | tionally, or true as to a different crime 

than that which the indictment charges, 

Where an appeal may be abated before it is void ibid 
and after imparlance c. 23 ſ. 102 | 5 But where the bill conſiſts of two dil. 


tinct counts, as riet and affault, they 
| may indorſe Sila vera as to the one, 
IMPEACHMENT. — Ji, Trial by | and ignoramus as to the other (N) 1 
| Peers, 6 An indictment is ſo far the king's ſoit, 
that the party who proſecutes it is a 


i A lord committed by the houſe of lords | good witneſs to prove it 300 f. 
on an impeachment of treaſon, and | 7 No damages can be given upon an in- 
afterwards pardoned, cannot be 4% dictment even if the king were, by his 
charged by the court of king's bench, | commiſſion to any new court, fo to di- 
Sed quere, if the court may not bail, | rect ibid, 
eſpecially if no parliament be ſitting | 8 But if a ſtatute expreſsly direct that 

| 171, 172 | party ſhall recover damages by indidt- 

2 By 12 and 13 Will. 3. c. 2. no par-] ment, they may be ſo recovered ; other 
don under the great ſeal ſhall be plead- | wiſe they ought to be ſued for inan 
ed to an impeachment by the com- action on the ſtatute 300, zol 
mons in parliament 557 | 9 The king's bench, by virtue of a privy 

3 But after the impeachment is tried, the | ſeal, may give to a proſecutorthe third 
offender may be pardoned ibid. N) partof a fine aſſeſſed on a criminal pro- 


The neceſſity of making a high ſteward } ſecution 301 


: for the trial of an impeachment for | 10 And to induce defendants to pay pio- 2 
high treaſon, has been denied by the | ſecutors their coſts, it is the practice 10 
Houſe of commons - | intimate an inclination to mitigate tbe 

592 f. 1 Note in marg. | fine to the king ibi 

11 All crimes of a public nature, al dif 

turbances of the peace, all oppreſions 2. 
IMdpLICATION.—Vide Intendment. and all miſdemeanors of a public eri 
| example againſt the common law, m 

be indicted 301 4 : 

4 


IMPRISONMENT, —/7:2e Commitment, 12 No injuries of a private nature, uolels 


- Arreſt, Habeas Corpus, they ſome way concern the king, ©" 
9 become the ſubject of indictment ili. 


| ] = Jo 13 Wherever a ſtatute prohivits a mauer 
FI IN C E. N D 1 A R 1 E. 8.— Arſen. | of public grievance, or 1 — 
; | 
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matter of public convenience, an of- 
fender is puniſhable both by action and 
indictment, unleſs ſuch a mode of pro- 
ceeding is expteſsly excluded 
Page 301 f. 4 
14 Quere, if the offender has, in an action, 
been fined to the king, whether he can 
afterwards be indicted for che ſame of- 
fence | ibid. 
15 No offence againſt a ſtatute of a pri- 
vate nature will bear an indidment 
ibid. 
16 Inſtances of injuries which are not in- 
d ctable (N) 2 
17 Where a new offence, not prohibited 
by the common law, is created by ſta- 
tute, and a particular manner of pro- 
ceeding appointed, but no mention 
made of indictment, no indictment can 
be maintained on ſuch ſlatute 
301, 302, and (N) 3 
18 But if ſuch a ſtatute give a recovery 
by action, bill, plaint, information, or 
otherwiſe, then it authoriſes a proceed - 
ing by way of indictment 302 
19 Where a ſtatute adds a further penalty 
to an offence prohibited by the com- 
mon law, the offender may ſtill be in- 
dicted as at common law ibid. 
20 If ſuch an inditmeat conclude contra | 
fermam flatuti, and cannot be made 
good upon the ſtatute, it may be main - 
tained as an indictment at common law 
ibid. | 
21 Where new created offences are pro- 
hib:ted by a general prohibitory clauſe, 
an inditment will lie; but not if the 
claule be particular, and ſpecific remedies 
are appointed (N) 3 
22 Where a ew offence is created, an in- 
ditment will lie on a /ub/tantive pro- 
hibitory clauſe, although there be af- 
terwards a particular proviſion and re- 
medy given ibid. 
23 An inditment will not lie where a 
tute Creating a new offence is not 
prohibitory, but only inflicts the for- 
feicure, and ſpecifies the remedy ibid. 
24 Where the offence was puniſhable be- 
fore the ſtatute, the particular remedy 
given in it is cumulative ; but where 


tle oftence was not puniſhable at com- 


* 


mon law, the particular remedy given 
muſt be purſued Page 302 (N) 3 
25 WHERE INDICTMENT IS UNNECESs 
SARY 302 
26 Anciently a perſon taken upon imme» 
diate purſuit, with the property ſtolen 
upon him, might. be brought into 
court, and tried without inditment 
302 f. 5 
27 But by 25 Eliz. c. 4. &c proceedings 
upon the maingwure are wholly taken 
away N. in marg. 
28 In treſpaſs for goods in the king's 
bench, if the jury find they were ſtolen, 
the defendant may be tried, on ſuch 
fiading, for the felony without indict- 
ment 303 
29 But ſuch a finding, except in a court 
of criminal juriſdiftion, has no effect 
ibid. 
30 Even in the king's bench, on an in- 
dictment, if the jury flad that ſome 
Other than the defendant did the fact, yet 
that other cannot be tried on ſuch find- 
ing without being fiſt indicted 1644. 
31 But it is otherwiſe on the finding of a 
coroner's inqueſt ibid. 
32 A verdict upon a declaration for a 
miſdemeanor in a proper court, will 
ſerve for an indictment againſt the pet- 
ſons found guilty by it ibid. 
33 Where a perſon may be tried with- 
out indĩid ment upon an appeal not 
proſecuted (Yide Appeal) 303 ſ. 7 to 
306 f. 14 
34 Whether one may be tried at the ſuit 
of the king for a capital offence upon 
the ſheriff's return without any indict- 
ment 306 f. 14 
35 A man may be arraigned upon an in- 
dictment while an appeal is depending 
306 f. 15 
36 Who may be indidors, and in hat 
manner they are to be returned (Vide 
Grand Jury) 307 1. 16 to 313 f. 34 
37 Within what place the offences en- 
quired of by the grand jury muſt ariſe 
(Vide Grand Fury) 3131. 34 to 319 
38 If it doth rot appear by an indift- 
ment that the offence aroſe within the 
county, or riding, or other ſpecial di- 
viſion, or precinct for which the jury 
3D 3 which 


A Taprz or ParNceirart MATTERS, 


which found it was returned, it is er- 
roneous Page 314 
39 4 fortiori, if it appear that the of- 
fſence were in a different county than 
that for which the grand jury are re- 
turned ibid. 
40 Quere, if the finding of collateral mat- 
ter, expreſsly alledged in the indiQ- 
ment to have happened in a different 
county, is not voi | ibid. 
41 In what manner the county and place 
in which the offence aroſe muſt be ex- 

_ - preſſed in the indictment ibid. 
42 If upon not guilty pleaded it ſhall ap- 
pear that the offence was committed in 
a different county from that in which 
the indictment was found, the defend- 
ant ſhall be acquitted 314 f. 35 
3 By the common law if a man had 
died in one county of a ſtroke received 
in another, he could not be indicted in 
either 314 f. 36 
44 But by 2 & 3 Edw. 6. c, 24. where 
any perſon ſhall be ſtricken or poi- 
ſoned in one county, and die of Bot 
ſame in another, an indictment may be 
found in the county where the death 
ſhall happen 314, 315 
45 By 2 Geo, 2. c, 21. where the ſtroke, 
Kc. ſhall happen upon the ſea or out 
of England, and the death enſue with» 
in any county of England, or where the 
ſtroke, &c, ſhall happen in England, 


4 


and the death abroad, an indiftment. 
may be found where either the death 


or f{roke ſhall happen 


a nuſance in another, it may be indicted 

in either 315 f. 37 
47 If one guilty of larceny in one county 
carry the goods ſtolen into another, he 
may be indicted in either 315 f. 38 
48 If a man marry two wives, the firſt 
in a foreign county, and the ſecond in 
England, he may be indicted in Eng: 
land 315 . 39 
49 If a woman be taken by force in one 
county and carried into another, and 
there married, the offender may be in- 
difted and tried in the ſecond county 

| 315 f. 40 

go But if a record be ſtolen or avoided, 
&c. partly in one county and partly in 


315 
46 So if a fact done in one county prove 


ö 


another, he cannot be indifted for 23, 
felony in either Page 315 ſ. 40 
51 By 26 Hen, 8. c. 6. offences com. 
mitted in Wales may be enquired of in 
the next Exgliſb county where the king's 
writ runneth 315, 316 
52 By 28 Hen. 8. c. 15, treaſons and 
felonies committed upon the ſea ſhall 
be enquired of in ſuch places as ſhall 
be limited by the king's commiſſion, ia 
like manner as if done upon land 
8 315 (43 
53 But this ſtatute extends not to offences 
done in creeks, &c, within the body 
of a county 315 44 
54 By 11 & 12 Will, 3. c. 5. acceſſaries 
before and after to piracy ſhall be en. 
quired of according to 28 Hen. 8. c. 
185 ' 316, 317 
55 By 8 Geo. 1. c. 24. perſons deemed 
acceſſaries by 11 & 12 Will. 3. c. 7, 
ſhall be proceeded againſt as principals 
| 317 
56 All piracies and felonies upon the lea 
may be enquired of upon the land, or 
tried at ſea, &c. 317 f. 47 
57 Ancient opinions, how high treaſon 
done out of the realm was to be indid- 
3 3171.48 
58 By 35 Hen, 8. c. 2. all treaſons com- 
mitted out of the realm ſhall be en- 
quired of by the king's bench, or in 
any county by the king's „ 
31749 
59 If the king's bench or the kings 
commiſſioners remove into a different 
county from that in which the indi- 
ment is found, the jury ſhall come from 
the firſt county 318 
60 How the commiſſioners and county 
for ſuch trials are well aſſigned 
| 318 51 
61 Whether treaſons committed in lie, 
land by a peer may be tried in N 
a ZW 
62 By 2 & 3 Edw. 6. c. 24+ acceſlary in 
one county to a felony in another 1 
be tried in the county where the ol. 
fender is acceſſary 319 
63 Tur ronu gr THE BODY Of 4" 
INDICTMENT 3'J 
64 Of fetting forth rut FACT 43 
THE PRLINGIPAL 


T0 
320 


| 6; No 
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1 No periphraſis will ſupply thoſe words 


of art which the law hath appropriated | 


ſor a deſcription of the offence 
Page 320 ſ. 55 

66 Where no technical words have been 
_ adopted, the = manner of the 
whole fact ought to be ſet forth with 
ſuch certainty, that it may judicially 
appear to the court that the indictors 
have not gone upon inſufficient pre- 
miſes | 320 f. 55. 
67 An indictment for breaking priſon 
without ſhewing the cauſe of impriſon- 
ment is bad ibid. 
$3 An indictment for refuſing to be ſworn 
conſtable after /egitimo modo electi, mult ; 
ſhew the manner of the election ibid. 
69 An indictment of burglary muſt have 
the word roc anter | 21, 
An inditment for a nuſance for doing 
that which in its conſequences only, 
and not in itſelf, is ſo, muſt ſhew the 
circumſtances which cauſe the 2 
ibid. 

71 But where the thing done is in itſelf 
a nuſance, as keeping a bawdy-houſe, 
&c, the particular circumſtances are not 
neceſſary | ibid. 
72 An indictment for coining alchemy 


like the king's money muſt ſhew what! 


money : the reaſon of it ibid. 
73 An indictment for perjury not ſhew- 
ing in what manner, and in what court 
the falſe oath was taken, is MR” 
ibid. 
74 Tt is neceſſary both in indictments and 
appeals of mayhem and murder to ſet 
forth particularly in what manner the 
hurt was given ibid. 
75 An indictment for extortion colore of- 
Fcii without ſhewing for what it was 
extorted, held good ibid. 
76 An inditment for procuring, &c. 
mult ſhew the falſe tokens 324 (N) 10 
77 An inditment for words againſt a 
- Juſtice muſt ſhew the words ibid. 
78 An indiAment for obſtructing a jul- | 
oe muſt ſhew how it was done ibis, 
79 An inditment for a contempt of a 
warrant, &c, muſt ſhew the nature of 
warrant | ibid, 


entry 


NCIPAL MATTERS, 


4 


ought to contain 2 poſitive charge of 
diftifen Page 321 (N) 10 
31 An indictment charging a man diſ- 
junctively is void, as mardrevit wel mur 
| arari cauſawit, &c. 321 f. 58 
82 Every indictment muſt charge ſome 
— offence, or elſe ſeveral oſ. 
ences particularly, and certainly ex- 
preſſed. and not with being an offender 
in general; the reaſon of this yy 
22 hs 
33 Inſtances in which, upon this — 4 
indictments have been held too general 
and inſufficient ibid. & (N) i: 
84 Anciently, indictment for conſpiracy 
in general was held good, and the 
general charge of infidiatores viarum et 
depopulatores agrorum ouſted of clergy; 
but this is remedied by 4 Hen. 4. c. 2. 
323 
8g But a man may be generally indicted 
as a common barrator ; but the defend. 
ant muſt have @ zoe of the facts in- 
tended to be proved delivered to him 
previous to the trial ibid. 
86 There is no need to name any parti- 
cular place where the defendant was a 
barrator ibid. 
87 An indictment for barratry need not 
conclude ad necumentum omaium legio- 
rum; diver/ſorum is ſulficient bid. 
88 2uere, whether an indictment of a 
common ſcold may ſo conclude, or whe- 
ther it muſt be ad commune nocumontum 
ibid. & (N) 1 in marg. 
89 An inditment againſt one as a com- 
mon ſcold is good without ſetting out 
the particulars, for the ſame reaſons that 
ſuch indictment of barratry is goo) : 
the reaſon given 323 
go So alſo an indictment charging a man 
generally with keeping a diſorderly 
— without ſhewing any particular 
adte of diſorder, but concluding to 
the common nuſance, has been ad- 
judged good. Rex v. Higgint—on 


2 Burrow 1233. Ste affo 2 Athin 
40. 
* charge in an indictment muſt 


be laid poſitively, and not by way of 
recital, as with a quod cum, &c. and 
the want of a Sed allegation of 


bo An indiment for a rail 
19 


3D4 any 
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any thing material eannot be ſupplied | 
by intendme-t Page 32; ſ. 60 
92 An indictment felonice murdrayit can- 
not amount to murder without ex ma- 
litia pracogitata A ibid, 
93 An 1ndictnent of death is bad with- 
out an expreſs allegation, that the de- 
ceaſed both received and died of the 
Furt laid; and the want cannot be 
ſupplied by any implication 324 
94 An indiftment for breaking priſon 
muſt aver, that a priſoner for felony 
did thereby efcape 191d, 
95 It is an incontrovertible rule,“ that 
ln an indifiment authing material ſhall 
be taken by intendment or implication” 
: | ibid. 
96 Bat if io the firſt part of an indictment 
of death, the aſſault be laid with malice 
prepenſe, &c. there is no need to repeat 
it in the ſubſequent clauſe which ſhews 
the giying of the wound ibid. 
97 So »lfſo where it ſtates that one was 
arreſted by virtue of a plaint, &c, the 
warrant ſhall be intended a good war- 
rant ibid. 
98 Where a warrant is alledged anthe 
riſing an arreſt quithin the I berties of 
Londop, and the indictment lays the 
execution of jt in ſuch a pariſh and 
evard of Londin, without ſaying they 
are within % libertiet, the court will 
in'end the pariſh and werd laid to be 
within the [iberties of Londen ibid 
99 Where an indictment finds that the 
defendant BEiNnG fo and ſo, committed 
ſuch a fact, it ſhall be intended that be 
was ſo and fo, without any expreſ: 
allegation to that purpoſe ; the reaſon 
of it 3241. 61 
105 But where an indidtment of forcible 
entry finds that A. difltiled B. of ſuch 
land exiftens liberum tenementum of B. 
it is iniuflicient ; for there is no certain 
antececept to which the participle ca 
refer 325 
101 Upon the fobje& of nice exception 
to an ipdictment there is no penera! 
rule. There is a maxim n:imia /ubtilitas 
ia jure reprobatur. But the application 
of it is in the qlifcrgtion of the court 
iba $25 


* 


| 


102 It is a certain rule that where one mas 
terial part of an indifment i; Tepuge 
nant ts another, the whele is , 

Page 325 f. 

103 If an indictment change 2 
writing by which A, was bound to B.; 
or that the defendant diſſeiſed I, , of 
lands, when it afprars that I C. had 
no freehold; every tach indictment is 
void for its manifeſt inconfiltency and 
repugnancy ibid, 

104 An indietment of death laying ths 
ſtroke at A. and the death at B. or the 
ſtroke on the firſt, and the death on 
the renth, and then concluding that 
the defendaut in ſuch manner murdered | 
the party at A. aforeſaid, or on the 
ſirſt of May aforeſaid, is repugnant and 
void ibid, 

105 An indictment for ſelling iron with 
talſe weights and meaſures, is inconſitt. 
ent 320 

106 If an indictment taken on the 14th 
find that the defendant had been ab- 
ſent ſix months from church, from the 
firſt of the ſame month and year, it is 
repugnant ibid, 

10% An indictment which charges any 
thing as a felony, which appears to be 
only a treſpaſi, as with cutting down 
trees, the court will not arraign the de- 
fendant on it hid, 

108 But the court will diſpenſe with a 
ſmall impropriety ef expreſſion as fot 
having moved wnam acram f@ni, when 
in fact it was graſs only and _ 

; tod. 

1cg Of ſe'ting forth THE FACT 4s 10 
THE ACCESSARWY 326 f. 63 

110 A repugnancy in ſetting forth the 
offence of the acceſſary is equaliy fatal 
as in ſetting forth that of the poo 

. , 10 


111 If an indictment of death which lays 
the ſtroke on one day, and the dcath 
on a ſubſequent one, charge the 4c. 
cefiary with having abetted the tact 
at the time of the telony and murder 
only, it is inſufficient bid, 

112 Where ſeveral are preſent and abet 
a fact, and one only actually does it. 

indidtment may lay it general, doad 


A TABIE or PRRNINCI AT MATTERS, 


by them all; or ſpecially, as done only 
by one and avetted byethe reſt 

Page 326 f. 6; 
113; But an indictment woich barely 
charges a man with having been pre- 
ſent is void ibid, 
114 An indiment againſt an acceſlary 
for receiving four principals is naught, 
voleſs it ſays eos receptavit, &c. 320,327 
115 An indictment againſt a conitable for 
Licriag the eſcape of a perſon arreſt- 
ed for ſuſpicion of felony, muſt ſhew 
what the felony was and that it was 
committed 327 1. 66 
116 But an indictment for receiving, or 
ſuffering to eſcape, perſons whoſe guilt 
is upon record, need only ſet out ſuch 
record properiy 327 ſ. 66 
117 Leere, if a man is more bound to 
take notice of an attainder in his own 
county than in any other ibid. 
118 Quere, if an indictment finding that 
J. d. ſetenter receptavit, ſuch a one 
being a felon, is good ibid. ſ. 6 
11% How AN INDICTMENT MUST DE- 
SCRIBE THE PERSONS: 327 
420 An indict:nent that the king's high- 
way in ſucha place is in decay, through 
the default of the inhabitants of ſuch 
a torn, is good without naming any per- 
ſon in certain 327, 328 
121 No [ndiAee can take any advantage 
of a miſtaken ur name in an indict- 
ment, as an appellee may in an ap- 
real 328 
122 Every other mi/nomer of the defend- 
ant, except that of the ſurname, and 
alſo every defective addition, are as fa» 

tal in an indictment as an appeal 
328 ſ. 69 


123 A miſnomer of the defendant's name |- 


| of baptiſm may be pleaded in abate- 
ment ibid. 
124 The addition of 4night inſtead of 
baronet is pleadable in abatement ibid, 
125 If garter king at arms be not ſtyled 
gatter in an indid ment, it, or the omiſ- 
kon of any other name of dignity, is 
pleadable in abatement _ ibid. 
426 The — of the deſendant's 
name of baptiſm is, perhaps, equally 
fatal . 23 % 
427 Inditments are within 1 Hen. 5g. c. 


5+ concerning additions, and therefore, 


the omiflion of thoſe additions which 
that act requires are equally fatal to 
an indictment as an appeal, if proceſs 
of outlawry lie upon it Page 328 ſ. 70 
128 It is a fatal fault to apply ſuch addi- 
tion to the name which comes under 
the alias difus only, and not to the 
firſt name ibid. 
129 It is not material whether any addi- 
tion be put to the name which comes 
under the alias dictus or not ibid, 
130 It is ſo great a fault to put no addi- 
tion to the firſt name, that the omiſ- 
ſion of it as io one defendant renders 
the indictment vitious as to all 329 
131 An addition in Engliſh was always 
as good as in Latin ibid. 
132 Where ſeveral defendants have the 
ſame addition, it is ſafeſt to repeat it 
after each of their names 329 
133 Where the ſon is of the ſame name 
and addition with the father, he ought 
to be diſtigguiſhed by ſome further 
deſcription ibid. 
134 What is a ſufficient addition of the 
eſtate, or degree, or myſtery, (Fide 
Appeal.) ibid. 
135 How the town, hamlet, place and 
county of the defendant ought to ba 
added. (Vide Appeal. ) ibid. 
136 In what caſes a defeQive addition 
may be ſalved by the appearance and 
plea of the defendant, (Vide m_ 
1 


137 How OTHER PERSONS MUST BE 
DESCRIBED 329 f. 7 
138 They muſt be deſeribed with conve- 
nient certainty, ſo as to enable the court 
to impoſe the proper fine; and to en - 
able the defendant to make his de- 
fence, or to plead the indictment in 
bar to any ſubſequent proſecution ibid. 
139 An indiftment for taking divers 
ſums of divers perſons for toll, with; 
out naming any perſons in particular, 
is naught 329 1.71 
140 Where, in common preſumption, it 
may be very difficult, if not impoſſible, 
ta know the names of the perſons re- 
ferred to in an indictment, it may be 
ood without naming any of them. 
— given 457 330 
141 In many books it is ſaid, that regue 
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- the defendant, ought to be certainly 
deſcribed in every indictment Page 330 
142 An indiament for ſtealing guandam 
peciam fpanni linei cujuſdam,' F. S. 
without adding de boni et catallis, is 
ĩnſufficient | «bid. 
143 Wherever the perſon injured is 
known to the jurors, his name ought to 
be put into the indidtment ibid. 
144 An indictment of an aſſault on John, 


pariſh prieſt of D. in the county of C. 


1s good without mentioning his ſur- 
name | 331 f. 72 
145 Quere, if an indiAment for a wrong 
done to a perſon well known deſcribe 
| him only by his name of baptiſm, 
without ſome addition to diſtinguiſh 
him from others of the ſame name, 
can be good ibid. 
145 An indiAment for ſealing the goods 
cuju/dam ignoti is good ibid, 
14% A repugnancy or abſurdity in the 
deſcription of the perſon injured will 
vitiate an indictment; as where one is 
indicted for ſealing, bona prædid. F. 
S. where no J. S. was mentioned be- 


ſore ibid. 
148 But if the indidment will be you 
by rejecting the words, they fhall be 
conſidered as ſurpluſage (N) 12 
249 If the word aforeſaid refer with 
equal uncertainty to two antecedents, 
| the inditment is void ibid. 
150 It is not neceſſary in an indictment 
of death, to alledge that the perſon 


killed was ** in the peace of God and 
of our Lord the King, &c.” 332 f. 73 


151 How THE THING MUST BE DE- 
SCRIBED 332 1,74 
152 No inditment can be good which 
wants convenient certainty of this _ 
ia. 


153 An indiQment for forging a leaſe of 


certain lands, without naming ſome one 
certain parcel, is inſufficient ibid, 


154 An inditment for ſtealing the goods ; 
- and chattel; of J. 8. without any far- 
ther deicription of them, is void 1 
yy 


uncertainty 


155 An indiament for treſpaſs in ebe 


cloſer of meadow or paſture ; or for di- 


verting guandam partem aguæ tunning 
from 2 to ſuch a place ; or 


for engroſſing magram euantitaten | 


wn # 
. 


164 The ſheriff's return 


33 
166 No defe& of this kind can be help 
1 


Araminis et fani, or diverſu cum 
trilici, &c. &c, &c. —.—— 
how much of each, is void for unce® 
tainty Pave 
156 The caſe of the ling — a 
impeached 332 
157 If an indiòment be uncertain as to 
ſome particulars only, and certain as to 
the reſt, it is void only as to thoſe 
which are uncertainly expreſſed, and 
good as to the reſidue | ibid, 
158 Whether an indidtment of larceny 
be good without expreſſing to whom 
the property belonged, if it be for a live 
ing thing, &c, | 333 
159 It ſeems queſtionable, whether the price 
of the goods be otherwiſe neceſſury in 
an indictment of treſpaſs than to aggia- 
vate the ſine; or in an indictment of 
larceny, other than to ſhew the offence 
amounted to grand larceny 3 
160 The value now made veceflvy by 
ſeveral acts of parliament ouſting the 
offender of clergy, if above a certain 
value (N) 13 
161 How ax INDICTMENT MUST 
STATE TIME AND PLACE 334 
162 It is not neceſſary to mention the 
hour in an inditment 334 f. 76 
163 But no inditment- whatſoever can 
be good without preciſely ſhewing 2 
certain year and day of the material 
faQs alledged in it 334 f.77 
of a reſcous 1s 
bad without ſhewing the year and day, 
both of the arreſt and reſcous, becauſe 
it is in lieu of an indiament ibid, 
165 An inditment which lays the of- 
| Won on an uncertain or impoſſible day, 
is void ; as where it lays it on a futore 
day ; or lays one and the fame offence 
on different days; or lays it on ſuchs 
day that makes the indictment repug- 
nant 


by verdict : 
167 An indiament of . death laying (bs 
aſſault at a certain time and place, l 
not ſufficient without repeating the 
time and place in the clauſe of the 
firoke 
168 An inditment of death ought = 

well to ſet forth the year and day 

the death as of the iroke, = 


J os. Fro ate Fea 
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160 The words adtunt it ibidem i the 
ubſequent clauſes of an indictment are 
of the ſame effect as if the year and day 
mentioned in the former part had 
expreſsly repealed Page 338 1.78 

1:0 An indictment laying the offence on 
the Thurſday after the day of Pente- 
coſt or Utas of Eaſter in ſuch a year, 
is good : the reaſon of it ibid. 

171 Where an indictment charges a man 
with a bare omiſſion, as the not ſe- 
curing ſuch a ditch, no time need be 


ſhewn | 335 f. 79 
172 The year of the king ma diſ- 
ä nſed with if the very year be other- 


wiſe ſufficiently ſhewn 335 f. 80 
173 A miſtake in not laying an offence 
on the very ſame day on which it is 
_ afterwards proved upon the trial, is 
not material upon evidence 335 f. 81 
174 If an inditment charge a man with 
having done ſuch a nuſance on ſuch a 
day and year, &c. and on divers other 
days, it is void only as to the fact on 
— days which are uncertainly * 
| 3 
175 An indictment charging a man a= 
rally with ſeveral offences at ſeveral 
times, without laying any one of them 
on a certain day, js void ibid. 
176 The particular reaſon of this rule in 
extortion (N) 14 
177 A conviction of deer-ſtealing, ſetting 
forth the offence between 8 and 12 July, 
&c. is ſufficient ibid, 
178 How runs INDICTMENT MUST 
SHEW THE PLACE 36 f. 83 
179 No indictment can be without 
expreſsly ſhewing ſome place wherein 
the offence was committed, which muſt 
appear to be within the juriſdiction of 
_ the court, and be free from all repog- 
nance ibid, 


380 Inſtances of nance in alledgin 
the place * 22 

Idi There is no need, in an indictment 
on 2 ſlatute ſetting forth the deſeri 
tion which brings the defendant with- 
in the purview of jt, to ſet forth any 


place where thoſe things happened 


* 
782 Where a ſtatute makes it bigh wen 4 


b perſon born within the realm, and 


| in popiſh orders, to come into or reniia 
in the kingdom, there is noneed to ſhew 
in the indictment where he was born 
Page 337 

183 A miſtake of the place in which the 
offence is laid will not be material up- 
on not guilty, if the fact be proved at 
ſome other place in the ſame —_ 
1914, 


184 But if there be no ſuch place with. 
in the county as that laid in the in» 
dictment, all proceſs on ſuch an indi. 
ment is made void by ſtatute ibid. 

188 WHERE AN INDICTMENT 18 vir: 
ATED BY FALSE woRkps 338 f. 86 

186 An inditment ſhall not be quaſhed 
for any falſe concord between the /ub- 
anti ve and the adjefive ibid, 

= An indictment againſt two or more, 
aying the fact charged againſt them 
in the ſingular number, is inſufficient : 


the probable reaſon of it ibid. 
188 Such a defe& cannot be —_— 
ibid, 


189 Where an indiament lays the ſact in 
the plural number againft two, and it 
is found villa vera as to one only, it is 


39 


is not fatal ibid. 
191 Formerly an indictment, wholly in 
Engliſh, was void by 36 Edw, J+ Co 15. 
But by 4 Geo. 2. c. 26 & 6 Geo. 3. c. 
14. all proceedings ſhall now be in 
Engliſh, &c. except terms of art, &c, 
192 Inſtances where a ward which, = 
Latin would have vitiated an indictment 


, 339 f. 8p 
193 Nothing that can be as ſure 
* and immaterial al is an 
indictment 340 
194 Rectivd inſtead of recaived has been 
adjudged immaterial 349 (N) 
195 Undertoed, inſtead of aederfred has 
been adjudged immaterial ibid, 
196 Where a whole word was omitted in 
reciting an indictment, the omiflion 
was held not material ibid, 
197 The rule is, where the pod 
addition of a latter does nat change the 


the variance is not material 


ibid. 


n word fo as to mals it another word, 
* 
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198 Bat if the miſrecited word is in it- 
ſelf a word, though not intelligible 
with the context, as ait“ for “ heir.“ 
there the variance 1s fatal Page 340 (N) 

199 What faults, while indiAments were 
in Latin, were holpen by an Anglice 

340 1. 88 10 342 

200 WRERE TAE OFFENCE INDICTED 
MAY BF LAID JOINTLY, AND WHERE 
SEVERALLY 342 f. 89 

201 If an offence wholly ariſe from any 
ſuch joint act, which in itſelf is crimi- 

- mal without regard to any particular 
perſonal default in the defendant, the 
indictment may either charge the de- 
fendants jointly and ſeverally, or jointly 
only 342 1, 89 

202 Inſtances in which indictments may 

de joint or ſeveral ibid, 

203 Though the words of an indictment 
purport only a joint charge, yet ſome 

. of the defendants may be acquitted and 
others conviet-d ; for the law looks on 
the charge as ſeveral againſt each 7bid. 

204 But where the offence doth not 

wholly ariſe from the joint act of all the 

- defendants, but from ſuch act joined 
with ſome perſonal and particular de- 
fe& or omiſſion of each, without which 

it would be no offence, the indictment 
muſt charge them- ſeverally and not 

- Jointly © 342 

gog Keeping a bawdy-houſe, unlawful 
hunting deer, maintenance, or extor- 
tion, may. be laid either jointly and 

: ſeverally, or jointly only ibid. 

206 Following a joint trade againſt 5 
Eliz, or for not repairing a ſtreet, muſt 

* be ſeveral ibid, 

#07 Several defendants cannot be joined 

in perjury ;. but two may be joined in 

an affault, and in alibel (N) 1; 

208 Quere, in what cafes ſeveral offences 


ol ſeveral perſons may be joined in one 


- - incictment 343 
209 One indiftment —_ two juſtices 
for not enquiring of a riot, or againſt 
two perſons. for ſpeaking the ſame 
words, may be maintained Page 343 
210 Quere, if one indictment can be 
- againſt ſeveral for having inmates in 
their houſes, or for neglecting a day of 
faſting | ibid. 


ARMIs”"ARE NECESSARY Page 
212 Whether the words — 
be neceſſary 34 
213 No indictment or information 45 
good, except it expieſsly ſuppoſe the 
offence to have been done aguinſt the 
peace of the king in whoſe reign i was 
committed ibid, 
214 But an information for intruſion, or 
other wrong of a civil nature again 
the-king, does not require the words 
contra pacem 3 
215 In what manner an indictment for 
erecting a wear, Cone in one reign,may 
be made good in another reign 346 (.93 
216 It ſeems that the words contra core. 
nam i dignitatem regis are not abſolute» 
ly neceſlary in an indictment 347 f. 94 
217 Quere, if the words in contemptun 
regis are neceſſary 147 1. 93 
218 It ſeems the word illicite is nu 
abſolutely neceſſary in an indidtment 
at common law, eſpecially for a riot; 
but where a ſtatute uſes the word un- 
lawfully, the indictment on it muſt 
uſe the word illicitè or ſome other 
tantamount 347 1.96 
219 WHETHER A DEFECTIVE INDICT> 
MENT BE AMENDABLE 3471.97 
220 No crimioal proſecution is within 
the benefit of any of the ſtatutes of 
amendment; and therefore all amend- 
ment which can be made muſt be by 
the common law ibid, 

221 Generally, an indictment removed 
from an inferior Court can in no cal 
be amended 347 f. 97 

222 But the body of an indictwent te- 
moved from London may be amended, 
becauſe the tenor only is removed ibid. 

223 Quere, if in either caſe an amend- 
ment can be made when the record it 
filed | ibid, 

224 The caption of an indiftment from 
any place may, upon motion, 

- amended, fo as to make it agree with 
the original record, during the term in 
which it came in; but not in a ſudle- 
quent term 343 

225 And guere if it can be amended alter 
it is filed ibid, 

226 The want of continuances in a record 


of attainder of fc}apy cannot be ame 7 y 
a mth 
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227 No diſcontinuance in any criminal |241 A repugnancy-alſo in ſetting forth 


proſecution is amendable without con- 
lent Page 34. 
2289 But a mere miſpriſion in joining iſſue 
in a criminal proſecution may be amend- 
ell at any time 5.884 ibid, 
229 lt is every day's practice to amend 
criminal informations, and the plead- 
ings thereon, by rule of court, while 
all is in paper ibid. 
230 And guere if the record may no 
be ſo amended by the paper book at 
any time before judgment ibid 
2:1 Abill of indictment as to matter of 
form may be amended by the court with 
the conſent of the grand jury 34 81. 98 
232 THE FORM OF INDICTMENT UPON 
STATUTE 348 ſ. 99 
233 There is no neceſſity to recite a pub- 
lic ſtatute upon which a proſecution 
is founded ; for the judges are bound 
ex officio to notice it; and if there be 
ſeveral ſtatutes on which the offence is 
founded, the court will take that which 
is moſt for the king's advantage 349 
ſ. 100 

234 WHAT MISRECITALS ARE FATAL 
349 f. 101 

235 If a proſecutor take upon him to 
recite a public ſtatute, and materially 
vary from a ſubſtantial part, and con- 
clude contra formam ſtatuti, he vitiates 
the indictment ibid. 
235 Inſtances given in which @ variance 
from the ſtatute on which the proſecu- 
tion is founded vitiates the inarftment 
6 

+37 But the omiſſion of a ſynonimous 
word, having no other meaning than 
what is fully expreſſed in the words 
which are recited ; or the joining of 
words which are either wholly ſyno- 
nimous, or much of the ſame ſenſe, as 
ſignifying ſuch things as generally include 
one another, are not fatal 3 50 f. 102 
238 Inſtances in illuſtration of this rule 2614. 
239 No advantage can be taken of any 
part of a private ſtatute, without ſhew- 
ing ſuch private ſtatute in a proper 
240 A miſrecital of the place or time at 
which the parliament in which the ſta- 
tute paſſed was holden, vitiates the in- 


the time when the parliament was 
holden is fatal Page 351 
242 It ſeems that the admiſſion of the 
party with reſpect to the miſrecited 
ſtatute will not make good the india. 
ment ibid. 
243 Whether the miſrecital of the zirh 
of a ſtatute be fatal 351 f. 105 
244 A variance in reciting a ſtatute to 
commence after the making, where the 
ſtatute is expreſs that it ſhall commence 
after the ſeſſions, is fatal 35 1 f. 105 
245 Sed guere, if a variance no way alter- 
ing the ſenſe of the ſtatute does any 
hurt | ibid, 
246 A variance from an immaterial part 
of a ſtatute does no hurt 352 
247 If a recital vary only in ſuch a part 
of the deſcription of the offence as js 
put into the ſtatute only by way of 
flouriſh et ex abundanti, and makes no 
neceſſary ingredient in the offence pro- 
h bited, nor needs any proof, it is not 
fatal ibid. 
248 A miſrecital of the preamble of a ſta- 
tute is not material where the ſubſtan- 
tial part of the purview is well res 
cited 352 1, 107 
249 The court has not been fo ſtrict in 
recitals as formerly, and if an indi. 
ment fully recite a ſtatute ſo far as it 
concerns the indict ment, a miſpriſidii in 
what cot, rns other matters has been 
helped by the ſeveral authorities 
250 A total omiſſion of the clauſe of a 
ſtatute which ordains what the party 
ſhall forfeit does no hurt. Sed wide 
exceptions to this rule 3531. 109 
251 How FAR THE OFFENCE MUST BE 
BROUGHT WITHIN THE VERY WORDS 
OF THE STATUTE 3541. 110 
252 Unleſs the ſtatute be recited, neither 
the words contra formam flatuti, nor 
any periphraſis, intendment, or conclu- 
fon, will make good an indictment 
which does not bring the offence with- 
in all the material words of the ſlatute 
2 354. 10 
253 Every indictment muſt bring the de- 
fendant within all the deſcriptions men- 
tioned in the body of the act, except 
they are ſuch as carry with them the 


cat: inſtances given 


350, 3511 


bare denial of a matter, the affirmation 
whereof 


A TABII OT PRINCIPAL MATTER... 


198 Bat if the miſrecited word is in It- | 


ſelf a word, though not intelligible 


with the context, as ait“ for “ heir.“ 


there the variance is fatal Page 340 (N) 
199 What faults, while indidtments were 
in Latin, were holpen by an Anglice 

340 1. 88 10 342 

200 WRERE TRE OFFENCE INDICTED 
MAY BE LAID JOINTLY, AND WHERE 
SEVERALLY 342 f. 89 
201 If an offence wholly ariſe from any 
ſuch joint act, which in itſelf is crimi- 
nal without regard to any particular 
perſonal default in the defendant, the 
indictment may either charge the de- 
fendants jointly and ſeverally, or jointly 
only 342 f. 89 
202 Inſtances in which indictments may 
be joint or ſeveral ibid, 
203 Though the words of an indictment 
purport only a joint charge, yet ſome 
of the defendants may be acquitted and 
others convict⸗d; for the law looks on 
the charge as ſeveral againſt each ibid. 
204 But where the offence doth not 
wholly ariſe from the joint act of all the 

- defendants, but from ſuch act joined 
with ſome perſonal and particular de- 
ſect or omiſſion of each, without which 

it would be no offence, the indictment 
muſt charge them- ſeverally and not 
- Jointly | 342 
205 Keeping a bawdy-houſe, unlawful 
hunting deer, maintenance, or extor- 
tion, may. be laid either jointly and 

: ſeverally, or jointly only ibid. 
206 Following a joint trade againſt 5 
Eliz, or for not repairing a ſtreet, muſt 

be ſeveral ibid, 
#07 Several defendants cannot be joined 
in perjury ; but two may be joined in 
© an aſlault, and in a libel (N) 1; 
208 Quere, in what cafes ſeveral offences 
ol ſeveral perſons may be joined in one 
-- incitment 343 
zog One indictment agony two juſtices 
for not enquiring of a riot, or againſt 
two perſons. for ſpeaking the ſame 

. words, may be maintained Page 343 
210 Nuere, if one indictment can be 
- againſt ſeveral for having inmates in 
their houſes, or for neglecting a day of 
faſting ibid. 


211 WuLTHER THE worDs “ vi ET 


ed 


ARMIS”ARE NECESSARY Pare 
212 Whether the words — 2 
be neceſſary 34 
213 No inditment or information —4 5 
good, except it expieſsly ſuppoſe the 
offence to have been done againſt the 
peace of the king in whoſe reign 1t was 
committed ibid, 
214 But an information for intruſion, or 
other wrong of a civil nature againſt 
the king, does not require the words 
contra pacem 346 
215 In what manner an indictment for 
erecting a wear, Cone in one reign,may 
be made good in another reign 346 .. cz 
216 It ſeems that the words contra coro- 
nam et dignitatem regis are not abſolute- 
ly neceſlary in an indictment 347 f. 94 
217 Quere, if the words in contemptum 
regis are neceſſary 347 1. 9 
218 It ſeems the word illicit is nut 
abſolutely neceſſary in an indidtment 
at common law, eſpecially for a riot; 
but where a ſtatute uſes the word un- 
lawfully, the indictment on it mult 
uſe the word illicitè or ſome other 
tantamount 347 1.96 
219 WHETHER A DEFECTIVE INDICT» 
MENT BE AMENDABLE 347 1.97 
220 No crimioal proſecution is within 
the benefit of any of the ſtatutes of 
amendment; and therefore all amend- 
ment which can be made muſt be by 
the common law ibid, 
221 Generally, an indictment removed 
| from an inferior court can in no calt 
be amended 347 1.97 
222 But the body of an indict went te- 
moved from London may be amended, 
becauſe the tenor only is removed ibid. 
223 Quere, if in either caſe an ameud- 
ment can be made when the record is 
filed | ibid, 
224 The caption of an inditment from 
any place may, upon motion, 
amended, fo as to make it agree with 
the original record, during the term in 
which it came in; but not in a ſubſe. 


quent term | 34 
225 And guere if it can be amended ater 
it is ſiled ibid, 


226 The want of continuances in a record 


of attaiuder of fc}apy cannot be ame od- 
1014. 
25 \# 


— 5 


diſcontinuance in any criminal 
gy tn is amendable without con- 
ſent Page 34 


228 But a mere miſpriſion in joining iſſue 


ina criminal proſecution may be amend- 
el at any time ibia, 
229 lt is every day's practice to amend 
criminal informations, and the plead- 
ings thereon, by rule of court, while 
all is in paper ibid. 
230 And ęuere if the record may no- 
be ſo amended by the paper book at 
any time before judgment ibid 
2:1 A bill of indictment as to matter of 
form may be amended by the court with 
the conſent of the grand jury 34 81. 98 
232 THE FORM OF INDICTMENT UPON 
STATUTE 3481. 99 
243 There is no neceſſity to recite a pub- 
lic ſtatute upon which a proſecution 
is founded ; for the judges are bound 
ex officio to notice it; and if there be 
ſeveral ſtatutes on which the offence is 
founded, the court will take that which 
is moſt for the king's advantage 349 
| {. 100 
234 WHAT MISRECITALS ARE FATAL 
349 f. 101 
235 If a proſecutor take upon him to 
recite a public ſtatute, and materially 
vary from a ſubſtantial part, and con- 
clude contra formam ſtatuti, he vitiates 
the indictment ibid. 
235 Inſtances given in which à variance 
from the ſtatute on which the proſecu,, 
tion is founded witiates the indittment 
5 bens woos 49. O 
/ But the omiſſion of a AL >. thu 
word, having no other meaning than 
what is folly expreſſed in the words 
which are recited ;z or the joining of 
words which are either wholly ſyno- 
nimous, or much of the ſame ſenſe, as 
ſignifying ſuch things as generally include 
done another, are not fatal 350 f. 102 
238 laſtanees in illuſtration ofthis rule 7614. 
239 No advantage can be taken of any 
part of a private ſtatute, without ſhew- 
ing ſuch private ſtatute in a proper 
manner 350 f. 103 
240 A miſrecital of the place or time at 
which the parliament in which the ſta- 
tute paſſed was holden, vitiates the in- 


A TaBre or PRIN IAT MaTTERMA 


241 A repugnancy alſo in ſetting forth 
the time when the parliament was 
holden is fatal Page 351 

242 It ſeems that the admiſſion of the 

party with reſpect to the miſrecited 

ſtatute will not make good the indie 
ment ibid. 

243 Whether the miſrecital of the tirhe 

of a ſtatute be fatal 351 f. 105 

244 A variance in reciting a ftatute to 

commence after the making, where the 

tatute is expreſs that it ſhall commence 

after the ſeſſions, is fatal 35 1 f. 105 

245 Sed guere, if a variance no way alter- 
ing the ſenſe of the ſtatute does any 

hurt ibid, 

246 A variance from an immaterial part 
of a ſtatute does no hurt 352 

247 If a recital vary only in ſuch a part 
of the deſcription of the offence as is 

put into the ſtatute only by way of 

flouriſh et ex abundanti, and makes no 
neceſſary ingredient in the offence pro- 
h'bited, nor needs any proof, it is not 
fatal ibid. 

248 A miſrecital of the preamble of a ſta- 

tute is not material where the ſubſtan 

tial part of the purview is well re. 

cited 352 ſ. 107 

249 The court has not been fo ſtrict in 

recitals as formerly, and if an indi. 

ment fully recite a ſtatute I far as it 
erns other matters has been 


—"Felped by the ſeveral authorities 


250 A total omiſſion of the clauſe of a 
ſtatute which ordains what the par 
ſhall forfeit does no hurt. Sed wide 
exceptions to this rule 353 ſ. 10g 
251 How FAR THE OFFENCE MUST B& 

BROUGHT WITHIN THE VERY WORDS 
OF THE STATUTE 3541. 110 
252 Unleſs the ſtatute be recited, neither 

the words contra formam ftatuti, nor 
any periphraſis, intendment, or conclu- 
hon, will make good an indictment 
which does not bring the offence with- 
in all the material words of the ſlatute 


541. 10 


253 Every indidtment muſt bring the de- 


fendant within all the deſcriptions men- 
tioned in the body of the act, except 
they are ſuch as carfy with them the 


dittmeat: inſtances given 


350, 3511 


bare denial of a matter, the affirmation 
whereof 


A Tavis or Parincieat Marrs; 


whereof is a and natural plea 
for the defendant: this rule illuſtrated 


. | Page 355 1. 112 
854 In deſcribing the — 


deſendant, there is 
no need to ſet forth the place where 
the thing which brought him 
within the deſcription ibid. 
25 * deſcribing the defendant, it is ſuf. 
tent to ſay that he, exiffens fo and ſo, 

did the fact ibid. 
255 There is no need to alledge in an 
indictment, that the defendant is not 
within the benefit of the proviſoes of 

a ſtatute whereon it is founded 355 f. 

| | 11 
257 But a cosviction on a penal 8 
ought expreſely to ſhew that the de- 
fendant is not within any of its pro- 
viſees : the reaſon of this rule ib:g. 
258 If a ſtatute whereon an indictment is 
grounded be particularly recited, the 
general concluſion contre farmam Ha- 
Futi, after the allegation of the fact, 
will ſupply an omiſſion in it of a cir- 
cumſtance mentioned in the ſtatute, 
which would be fatal without ſuch re- 
Cital and concluſion 356 
259 But the want of a certain deſcription 
of time or place, or things or perſons 
concerned, or of the concluſion contra 
Pacem, or an expreſs and direct allega- 
tion of the fact itſelf, cannot be _ 
| ibs 


but may oblige Gn rp to demuy 
e ſ, 
267 In beinous 8 2. ys 
not quaſh the indictment; neither will 
they if the recognizance or cerriorari, 
is forfeited ibid, 
268 The difference between quaſhing and 
arreſting the judgment (N) 25 


269 On the part of a proſecutor even, 


the court will ſee that no miſchief en- 
ſues; and will impoſe terms before they 
quaſh an inditment ibid. 
270 Where the objection to the indiQ. 
ment is, that the court before whom 
it was taken had not juriſdidion, the 
court will not put the party to a de- 
murrer, but will quaſh ibid, 
271 By 7 Will. 3. c. 23. no inditment 
for high treaſon, &c. &c, ſhall be quaſh 
ed on motion of the priſoner, before 
evidence given thereon jn open court, 
&c. &c. 367, 368 
272 And no exception can be taken on 
this act after plea pleaded 368 f. 148 
273 Quere, Whether the court will quaſh 
an information 368 f. 149 
274 What may be pleaded to an indict- 
ment, and in what manner 308 ſ. 150 
275 The defendant may plead any plea 
in abatement to a felony, and alſo plead 


over in bar, and alſo take the general 


| ibid. 
25 Whether it is a good plea to an in- 
dictment that another is depending 


260 An indictment groundeu on a ſtatute | 
which will not maintain it, may &e 
made good as an indictment at com- 


mon law 356 .. 115] 


261 Hoy far it is neceſſary for an indiQ. 
ment on a ſtatute to conclude contra 
formam ffatuti 56 to 358 

262 What onght to be the form of the 
caption of an indie ment (Via. 2 

359 tO 303 

263 Upon what proof, and within what 
* the offence, an ĩndictment 
may be found (ad. Evidence) 363 

264 In wHaT CASES an INDICTMENT 
MAY BE QUASHED 367 ſ. 146 

265 The court, in diſcretion, may quaſh 
any indidt ment, the judgment upon 
which would be erroneous #610. 

266 Judges are in no caſe bound ex de- 
bito zuflitis to quaſh an indictment, 


= 


| 


| 
| 


| 


| ch. 34 f. 1 
277 hat is the proper proceſs on an 


information (ide Proce/t) ch. 27 


INFAMY. 


t Where it diſables a man to be a wit- 
neſs or juror (Vide Evidence. 2 
| 587 . 25 
2 How far infamy is cleared by pardon 
(Vide Pardon) {+ 7: 


INFANT.—Fide Appeal No. 51 1 54+ 


99. 261. Approver No. 6. 8. Baul. 


Challenge, Evidence. drreft 
| INFIDEL,—Fide Evi 


INFORM- | 


* 


A TA III OT PRINCIPAL MATTERS, 


INFORMATION. 


1 Informations are of two kinds, wit. at 
the ſuit of the king and Qui TAM 
Page 368 ch. 26 
2 In WHAT Ass AN INFORMATION 
AT THE BUIT OF TAI KinG WILL 
LIE 69 ſ. 1 
Informations will lie for offences of a 
public nature, done either to the king 
himſelf, or to a ſabject. Inſtances enu- 
merated ibid. 
Information will lie for offences againſt 
ſtatutes, unleſs expreſsly or impliedly 
excluded 369 f. 2 
g No information will lie for any capital 
crime, or for miſpriſion of _— 
3091. 3 
6 WHAT OUCHT TO BE THE FORM or 
SUCH INFORMATION 369 f. 4 
7 Information is in every reſpect like 
inditment, only that inditment is 
found by the oaths of 12 men, and 
information is only the allegation of 
the officer who exhibits it 370 
$8 Whatſoever certainty is ns in an 
indictment, the ſame is alſo neceſſary 
in an information; the material parts 
of the crime muſt be preciſely found 
in the one, and alledged in the other, 
and not by way of argument or re- 


cital ibid. 
9 Exception as to an information for 
perjury Izid. 


10 By 4 & 5 Will. & Mary, c. 18. the 
maſter of the crown office ſhall not, 
without the expreſs order of the court, 

any information, nor iſſue proceſs 
thereon, until he has taken a recognizance 
from the proſecutor in 201. to proceed 
with effect, &c. 370, 371 

11 The recognizance ſhall be filed in the 
crown-office for the purpoſe of public 

l 

12 If the defendant to ſuch e 
plead to iſſue, and the proſecutor ſhall 
not procure a trial at his own coſt; 
within a year after iſſue joined; or if 
rerdiet be given for the defendant; or 
. reſegui be entered, the king's 

ch ſhall award the defendant his 
Colts, unleſs the judge, at the trial, in 


24 By 9 Ann, c. 20. the proper 


open court, certify on the record that 
there was reaſonable cauſe to bring the 
information Page 371 
13 If the-informer ſhall not, withia three 
months after taxation and demand, pay 
the coſts, the defendant ſhall have the 
benefit of his recognizance to com 
him | ibid. + 
14 But nothing in this act ſhall extend 
to any other informations than thoſe 
filed by the maſter of the crows office : 
therefore informations by the ettorney- 
general remain as at common law 
371 f. 6 
15 This ſtatute extends to informations 
in the nature of quo warrants 373 
16 The form of granting informations 
2 f. 8 
17 A variety of inſtances — in 
which the king's bench have gran 
and refuſed informations 372, 373 ( 8 
18 Cauſes ſor which the court vill refuſe 
an information gue warrazte (Vide 
infra) 37309 
19 The party may move the court to ſet 
aſide proceſs iſſued againſt him, pre- 
vious to a recognizance having been 


given by the informer 374 f. 10 
20 WHERE THE DEFENDANTS SHALL 
HAVE COSTS 374 f. 11 
21 If the information be tried at bar, the 
defendant can have no coſts within this 
ſtatute 374 . 11 


22 Of ſeveral defendants, if ſome be 
found guilty, thoſe who are acquitted 
cannot have caſts within this ſtatute 

374 f. 12 

23 The king's bench is bound of right, 
in every caſe within the ſtatute (wide 
ſupra No. 12.) to award abe defendant 
his coſts, whether the acquittal be upon 
the merits, or only upon a lip of form, 
and howſoever notorious the offence may 
be 37S 

Or InroxmaTiOns Quo WARRanTO0, 

officer 

of the king's bench, the ſeſſions of 
counties palatine, and the grand ſeſ- 
ſions of Wales, may with leave of the. 

ſaid courts file one or more informa · 


rat cd an 


A Tanrt or PrInciPal MarThiag 


at the relation of any perſon, againſt 
thoſe who ſhall uſurp or intrude into 
any corporate franchiſe Page 375 ſ. 14 
25 The perſon deſiring to inform ſhall be 
named to be the relator in the ioforma- 
tion, &c. ibid. 
26 If it ſhall appear to the faid courts 
that the ſeveral rights of divers perſons 
may properly be determined by ore 
information, one information may be 
granted againſt them ibid, 
27 The defendant ſhall appear and plead 
the ſame term in which the information 
is filed, unleſs further time is allowed 
by the court ibid. 
28 The proſecutor of ſuch information 
quo warrants ſhall proceed with as 
much convenient ſpeed as may be 
„ J7$+ 370 
29 If the defendants on any ſuch informa- 
tion ſhall be found guilty, the court 
may give judgment of ozfer, and fine 
for the uſurpation, and alio that the 
relator ſhall recover his coſts 376 
30 And if a verdict ſhall be given for the 
- defendant by the court, he ſhall recover 
his coſts of the proſecution againſt the 
relator by ca. Ja.: fi. fa. or elegit 
ibid, 
31 The ftatute for the amendment of the 
law, and all the ſtatutes of zeofailr, ſnal 
extend to informations in the nature of 
' a quo warranto 376 f. 16 
32 An information will not lie upon 
this ſtatute againſt a corporation as a 


; 


already determined on mandamus, the 
court ,will refuſe the information 
Page ſ. 
37 80 alſo the court will hn whe bs 
formation, if the franchiſe appear 
to have been acquieſced in without 
diſpute; or that it depended on the 
right of thoſe who voted for the de- 
fendant; or that it no way concerns 
the public; or that the election by 
which he claims is agreeable to char- 
ter; or that he has never acted under it 
ibid, 
38 Three years and half acquieſcence it 
no bar io an information quo warrants 
in marg, 
39 If the law is unſettled upon the point 
in diſpute, the court will grant inform- 
ation ibid. 
40 It is ſettled, that after twenty yearg 
unimpeached poſſeſſion of a corporate 
franchiſe, no rule ought to be pranted 
to ſhew by what right ihe poſſeſſor holes 
3 373 (N) 5 
41 Within twenty years, the granting an 
information will depend on the pa- 
ticular circumſtances of each caſe 
8 ibid. 
42 A great length of quiet enjoymert, 
though ſomewhat ſhort of twenty yezrs, 
ought to weigh with the diſcretion of 
the court ibid, 
43 Ten years quiet poſſeſſion of a corporate 
franchiſe is not a ſaflicient erjoyment 
to prevent an information ibid, 


body, but only againſt . No rule has been laid down reſpectirg 


uſurping corporate franchiſes 
| 375 MN. in margin 
33 An information againſt a corporation 


| as a body mult be by the attorney-ge- 45 


neral | ibid, 
34 2uere, whether the king's bench can 
grant an information quo warrants at 
_ > the relation of a private perſon, for 
uſurping a market on the crown 
: | ibid, 
3s After the rules are made abſolute 
'- againſt divers defendants, the court 
may direct that there ſhall be only one 
information againſt all ibid, 
If the defendant againſt whom a rule 
for an information is granted can ſhew 
to the court, that the queſtion has bee 


informations gu warrants, where tie 
enjoyment has been leſs than twenty 
years ibid. 
The king's bench has refuſed an in- 
formation. guo warrants, after a quiet 
poſſe ſſion of the franchiſe for foui teen 
years 314 
46 It is not ſettled how far a derivative 
title to a corporate franchiſe may be 
impeached by information ue wart 
ranto, when the original poiſeſſor died 
of it undiſputed 374 (N) 4 
47 Quere, if the rights of 81. 8cToRs, pol 
ſeſſed de facto of the franchiſe, can be 
impeached in guo warranto againk the 
elected 100 


© 1 


Uo An information guo werrante has by! 
; grant 


A TABLE or PrINciyat MATTERS. 


ranted, becauſe the 1 of non re- 
nce had never been trie 

* Page 374 (N) 4 
49 The court will refuſe an information 
quo warrants, where it is in the power 
of the corporation to remove the officer 
who is charged with uſurping the office 
e 

50 In what manner juſtices of the peace 
are to take the information of thoſe who 
bring felons before them 184 
pl Whether an information can be quath- 
ed c. 25 ſ. 140 


ö 


INFORMATION QUI TAM. 


1 In WAT CASES IT WILL LIE 377 
2 It will not lie on any penal ſtatute, un- 
leſs the whole or part of the penalty be 
expre(sly given to him who will ſue for 


it 377 . 17 


3 Where a penalty is given to an inform- | 


er, any one may ſue for it, and lay,his 
damage tam pro domino rege quam Pro 
feip/o 8 377 f. 17 
4 Where a ſtatute prohibits or commands 
a thing, the doing or omiſhon where- 
of is an immediate damage to the 
party, and concerns the public, the 
party grieved may ſue tam pro domino, 
&e. ibid. 
; Wherever the king is to have a fine on 
an action on a ſtatute, there are con- 
trary opinions whether the action may 
be brought ram pro domino, &c. ibid. 
6 What ought to be the form of an in- 
formation or action gui tam 378 f. 18 
7 There is no need to conclude contra 
pacem ibid. 
8 Quere, if it be neceſſary to conclude in 
contemptum regis ibid. 
9 They need not recite the ſtatute where- 
0n they are grounded ibid. 
lo What miſrecitals of ſach ſtatute will 
be fatal (Vide Indiftment, No. 234) 
349.378 
It How far it is neceſſary to bring the 
caſe within the very words of the ſta- 
tute (Vide Indictment, No. 251) 


354+ 378 

I: How far it is neceſſary to conclude 

contra formam flatuti 356 to 358 
You, Il. | 


{ 


13 In what caſes one may have judgment 
on a ſtatute, in an action brought at 
common law Page 356 

14 If an information contain ſeveral of- 
fences againſt a ſtatute, and be well 
laid as to ſome only, the informer may 
have judgment for ſo much as is well 
laid; inſtances given 781.19 

15 If the whole time that the defendant 
hath offended be expreſſed inconſiſtent- 
ly, the whole is repugnant and yoid 

16 An informer on a gui tan ſtatute = 

have a writ againſt the defendant, ei- 
ther guas eis debit, c. or quas ei debet, 
which is good, in the declaration, in 
the name of the plaintiff only 

379 ſ. 20 

17 Quere, if the writ or count need ex- 
preis that th action was brought for the 
king as well as the party ibid. 

18 But every information muſt be in this 
form, that the informer tam pro domino 
rege quam pro ſeipſo ſequitur, even where 
the ſtatute gives one third of the penal- 
ty to a third perſon ibid. 

19 How the form of the information ſhall 
be in ſuch caſe ibid. 

20 It is ſafeſt for every information or 
action gui tam to demand the very ſum 
due to the informer, and neither more 
nor leſs 3791.21 

21 If an aQtion on a ſtatute demand the 
whole forfeiture for the informer, where 
the ſtatute gives part of it to the king, 
it is inſufficient Sed guere, if it is not 
good for the part due to the king 380 

22 Quere, if where the quantum of for- 
ſeiture depends on the finding of the 
jury, 4 blank may be left for the ſum 

23 A popular action may conclude ad 
grave damnum, without adding of the 
plaintiff : ibid, 

24 By 18 Eliz. c. 5. © no perſon ſhall be 
ſued upon a penal ſtatare, but by way 
of information or original aftion”—jf 
ſuch ſtatute inflit a penalty generally 

380 f. 22 

25 But ſormer ſtatutes, which expreſsly 
give a recovery by bill, plaint, &c. are 
not within the exception of this act; the 
reaſon of it ibid, 
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26 No ſuit by bill or plaint, by a party 
| grieved, ſuing upon a clauſe impliedly 
relating to himſelf only, is within the 
18 Eliz. c. 5, Page 381 
27 But where the party particularly 
grieved ſues for a forfeiture generally 
limited to any who will ſue ſor it, 
he is as much within the reſtraint of the 
ſtatute, as if he were not the party 
grieved ibid. 
28 In an adtion on a ſtatute againſt an of- 
ficer for not qualifying, it is ſafeſt to 
ſhew when the defendant was admitted 
to his office; that he negleded to qua- 
lify in time; and that he exerciſed the 
office after the neglect 381 f. 23 
29 I he fact is ſufficiently alledged after a 
quod cum in a gui tam action, but not 
in an information 381 f. 25 
30 Where a ſtatute appoints that a penal - 
ty ſhall be recovered in any of the 
king's courts of record, the offence 


may be inditted before juſtices of oyer | 


and terminer 3811. 25 
31 Where a ſtatute limits faits by an in- 
former ui tam to other courts, yet any 


one may, by conſtruftion of law, ex- 
hibit an information in the „ 5 


e of 
ibid. 


for the whole penalty, for the u 
the king | 
32 In-wHAT couxnTy a QUE TAM 
ACTION OR INFORMATION MAY BE 
BROUGHT 
33 By 31 Eliz. c. 5. the ſvits by com- 
mon inſormers on any penal ſtatute ſhall 


lay the offence in any other county but | 


where the matter alledged was in truth 
done, which fact may be traverſed by 
the defendant 381, 382 


34 Suits for champerty, buying of titles, 


extortion, the king's cuſtoms, &c, or 
uſury, or foreſtalling, &c. are excepted 
from the reſtraints of the act ibid, 


35 All ſuits for unlawful games, for not |, 
having bows and arrows, for uſing a | 


trade contrary to 5 Eliz. ſhall be ſued 


in the general quarter ſeſſions or aſ- |. 


ſizes of the ſame county where the of- 
fence ſhall be committed, &c. &c. 
382 f. 27 


36 The defendant can only take advan- | 
tage of the offence being laid in af 


3811, 26 


wrong county (Fide ſupra, No. 32.) 
by way of plea Page 382 f. 28 
37 The ſaid clauſe extends not to any ſuit 
by a party grieved, or by the attorney- 
general 382 f. 29 
38 The clauſe (Vide ſupra, No, 34) 
reſtrains not an information in the 
king's bench or exchequer, for an 
offence happening in the ſame county 
where thofe courts are ſitting, for 
the prerogative of theſe courts ſhall 
not be reſtrained without expreſs words 
N 382 ſ, 30 
39 By 21 Jac. 1, c. 4. ſuits for offences 
againſt any penal ſtatute by a common 
informer, ſhall be commenced by ac- 
tion, bill, plaint, information, or in- 
dictment, before juſtices of aſize, nif 
Prius, eher and terminer, and gaol-de- 
livery, or before juſtices of the piace, 
in every county of England and Wales 
wherein the offences ſhall be committed, 
only at the choice of the parties who 
ſhall commence the ſuit, &c, 

383 ( 3r 
40 The ſame proceſs ſhall be awarded in 
every popular action commenced ac- 
cording to this act, as in an action of 
treſpaſs vi et armis at common *. 
wo, 
41 And all other informations, &c. ei- 
ther by the attorney - general or any of- 
ficer, or by a common informer or 
other perſon, ſhall be void ibid, 
42 If on the general iſſue the offence be 
not proved in the ſame county, the 

| defendant ſhall not be found . 
. 383 1. 5 
43 No information ſhall be filed until the 
relater hath made oath that the offence 
was notcommitted in any other county 
| 383, 3*4 
44 No information, gui tam, &c. can be 
brought in Weſtminſter hall on any pe” 
nal ſtatute made before 21 Jac. 1. for 
which the offender may be proſecuted 
in the country, unleſs committed in 

dle county where the court ſhall fit 
384 . 34 
45 Where a ſubſequent ſtatute gives 4c. 
i 4 in any court of record general 


the ioformer may ſue in Wenning 


— 
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hall notwithſlanding 21 Jac, 1. 
Page 384 f. 35 
36 The 21 Jac. gives no juriſdiction to 
the courts therein mentioned over any 
other offences, where they had none 
be fore 384 1. 36 
47 The 21 Jac. 1. does not hinder the 
removal of any indictment into the 
king's bench by cerriorari, after which 
it may be either tried there or at i 
prius 384 f. 37 
8 A writ of error alſo lies from the 
king's bench to the exchequer chamber 
in a gui tam action of debt 
385 (N) in marg. 
49 The want of the informer's oath (Vide 
ſupra, No. 42.) will not make the pro- 
ceedings erroneous ; but the court may 
be moved to ſet the proceſs aſide 
385 f. 38 
zo No ſuit by @ party grieved is within 
the reſtraint of the 21 Jac. 1. c. 4. 
(Vide fapra, No. 38.) 385 ſ. 39 
ti WiTHIN WHAT TIME SUCH IN- 
FORMATION, &C, MUST BE BROUGHT 
385 f. 40 
52 By 31 Eliz. c. 5. all informations, 
&c, &c, upon any penal ſtatute, where 
the forfeiture is limited to the queen 
only, ſhall be brought within two years 
after the offence is committed 
| 385 f. 41 
53 And all informations, &c. upon any 
penal ſtatute where the forfeiture is li- 
mited to the queen, and to any other 
that ſhall proſecute, ſhall be brought 
by ſucb proſecutor within one year, and 
in default thereof the queen may pro- 
ſecute any time within two years after 
that year ended ibid, 
54 By 18 Eliz. c. 5. upon exhibiting an 
information on a penal ſtatute, a ſpecial 
note of record ſhall be made of the very 
day, month, and year, or no proceſs 
ſhall be ſued on the ſame 356 f. 42 
55 By 21 Jac, 1. c. 5. no ſuit ſhall be 
ed upon any penal ſtatute, within the 
2 of this act, until the informer 
ath made oath that the offence was 
committed within the county within one 
Year preceding 356 f. 43 
$5 If an offence prohibited by any penal | 


ſtatute be alſo an offence at common 
law, the proſecution of it at common 
law is no way reſtrained by theſe ſla- 
tutes Page 356 f. 44 
57 If a ſuit on a penal ſtatute be brought 
after the time limited, the defendanc 
need not plead the ſtatute; but may 
take advantage of it in the general iſ- 
ſue 356 1.45 
58 If an information gai tam be brought 
after the year, it is bad only as to the 
informer, but good as to the king 
i 386 f. 46 
59 The party grieved is not within the 
reſtraint of the above ſtatutes (Vide 
Supra, No. 51. to 5 5. ), but may ſve in 
the ſame manner as before 386 f. 47 
60 Suing out a latitat within the year is a 
ſufficient commencement of the ſuit to 
avoid the limitation of theſe ſtatutes 
| 387 (N) 14 
G1 But if the writ be not ſued out till 
after the year, though by relation it 
avould be within the time, the plaintiff 
ought to be nonſuited ibid, 
62 The real day of ſuing out the writ 
may be ſhewn in the pleadings ibid. 
63 Quere, if a ſuit by a common informer 
on a penal ſtatute which firſt gives an 
action to the party grieved, and, in his 
default, after a certain time to any one 
who will ſue, be within the reſtraint of 
theſe ſtatutes 387 f. 49 
64 And guere, whether the exception of 
certain offences out of the 31 Eliz. c. 5. 
(Vide ſapra, No. 32, 33.) do except 
the ſaid offences 387 ſ. 50 
65 By 31 Eliz. c. 5. none but the party 
grieved ſhall inform, &c. upon a penal 
ſtatute, if he hath been ordered by any 
of the queen's courts not to ſue, &c, 
388 f. 51 
66 A corporation cannot ſue as a common 
informer 387 f. 51 N. in marg, 
67 The king cannot be nonſuitin any in- 
formation or action wherein he himſelf 
is the ſole plaintiff 387 f. 52 
68 Yet an informer gui tam, or plaintiff 
in a popular action, may be nonſuit, 
and thereby determine the ſuit, as well 


for the king as for himſelf ibid. 
69 The attorney- general may enter a ii 
3E 2 reti 
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proſequi to any information by the king 
only 
70 Whether the informer or defendant 
my appear by atiorney 387 f. 53 
71 By 18 Eliz, c. 5. every informer ſhal] 
exhibit his ſuit in proper perſon, and 
purſue the ſame only by himſelf or his 
attorney 388 f. 54 
72 By 29 Eliz. c. 5. the defendant to a 
penal ſuit, if bailable by law, or by 
leave of the court, may appear by at- 
torney at. the day and time contained 
in the firſt proceſs, and ſhall not be 
urged to perſonal appearance, or to 
put in bail to ſuch ſuits 388 f. 55 
73 By 31 Eliz. c. 10. this ſhall extend 
only to ſubjects natural born, and to de- 


nize:.s 388 ſ. 56 
74 OF cosrs ON AN INFORMATION, 
&c. 389 


75 An informer upon a popular ſtatute 
can in no caſe have colts, unleſs they 
are expreſsly given him by ſuch ſtatute; 
the reaſon of this rule 389 f. 57 

76 But an action on a ſtatute, by the 
party grieved for a certain penalty given 
by a popular ſtatute, is within the ſta- 


tute of Glouceſter, which _” the de 


mandant his coſts in all caſes where he 
ſhai! recover his damages; and ſuch 
penalty is in lieu of damage ibid 
77 No coſts ſhall be recovered in an ac- 
tion on a ſtatute creating a new offence, 
which gives no certain penalty to the 
party grieved, but only his damages in 
general, &c. 
78 But the jury in this caſe may give the 
party a full ſatisfaction by way of da- 
mages ibid. 
79 By 18 Eliz, c. 5. if an informer on 
a penal ſtatute ſhall delay his ſuit, or 
diicontinve or be nonſuit, or have judg- 
ment againlt him, he ſhall pay the de- 
fendant his coſts, charges, and da- 
mages, &c. 389, 300 
80 No action on any ſtatute by the party 
grieved is within the purview of this 
ſtatute; it relates to common informers 
og 390 f. 59 
81 But by 23 Hen. 8. c. 15. and 4 Jac, 
1. c. 3. if the adion be for ſome per- 
ſonal injury, or if the plaintiff is intitled 


Page 387 ſ. 52 


ibid. 


to coſts, he ſhall pay them, on a yer. 
dict or nouſuit, to the defendant = 
Page l. 
82 If judgment be given — — 
former becauſe the court had no Juriſ. 
diction, or becauſe the ſtatute on which 
he ſues is diſcontinued; yet he ſhall 
pay coſts within the 18 Eliz, c. 5, 
ibid, 
83 In an ation gui tam on 5 Eliz, c. 4. 
the plaintiff ſhall pay coſts 389 


to give ſecurity for coſts on account of 
his poverty ibid, 
85 An informer who is gone abroad, and 
alſo a foreign informer, ſhall be obliged 
to give ſecurity for coſts ibid, 
86 If a proſecution is brought in a feign- 
ed name, the court will oblige the real 
proſecutor to give ſecurity ibid, 
87 The defendant, on motion, may pay 
the coſts and the penalty into court 
| ibid. 
88 The 18 Eliz, c. 5 (Vide ſupra, Ne, 79.) 
extends to qui tam informers, as well 
as to thoſe who ſue for the whole penal- 
ty 389 f. 58 N. in marg. 
89 If a proſecutor does not go on to trial. 
he ſhall pay coſts 390 (N) 18 
go If a gui tam informer in debt, on 21 
Hen. 8. c. 13. is nonſuited, the de- 
fendant is intitled to coſts ' iii. 
91 The court will not ſtay proceedings in 
a gui tam action, till coſts in a 20 pros 
io a former action, by a (ferent plan. 
tiff againſt the ſame defendant, be paid 
þ 167 
92 If a proſecutor gui tam for ki ling 
game does not reply, the defendant 
ſhall have coſts ibid, 
93 Whether a defendant in ſuch an in- 
formation may wage his law 370 f. bi 
94 OF PLEADING TO AN INFORMATION 
ul TAM 71 f. b 
9 The defendant muſt anſwer the whole 
time laid; if he have any ſpecial mal. 
ter in juſtification, it muſt be alledged 
with certainty ; but it he plead the ge” 
neral iſſue, he cannot alſo plead 3 ſpe- 
cial plea 91 .. 02 


96 A penal ſuit aftually depending, BY! 


( 


| ROS | (N) 17 
84 Quere, if an informer ſhall be obliged 


ic 
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be pleaded in abatement to a ſubſe 
quent proſecution, -it being averred to 
be for the ſame offence Page 391 f. 63 
t is no objection to ſuch a piea, that 
the offence in the ſubſequent ſuit is laid 
on a diff-rent day ibid. 
98 A miſtake of the day is not material 
on aul tiel record, if the prior ſuit ap 
pear to have been really firſt commen- 
ced ibid. 
3 Two informations exhibited -on the 
' fame day may mutually abate each 
other; for there is no priority ibid. 
109 The king may totally bar a ſuit on a 
enal ſtatute, by a pardon or releaf- 
— its commencement ; but if the 
informer actually commence before the 
king, he hath ſuch an intereft in his 
part of the penalty, that the king can 
no way diſcharge it 392 
101 The king can in no caſe bar the ſuit 
of the party grieved, nor proceed in it 
after the deatn of the plaintiff ibid. 
102 A convition or acquittal, or releaſe 
bena fide, whether by a party grieved 
or a common informer, is a good bar 
to any ſubſequent profecution for the 
ſame offence ibid. 
103 By 4 Hen. 7, C. 20. if any defend- 
ant ſhall be tound pleading any re- 
covery, &c, or bar to a popular ac- 


tion, &c. which in fat has been ob- 


tained by fraud or covin, the plaintiff, 
if he ſve with good faith, ſhall reccs' 
ver, and the defendant ſhall ſuffer two 
years impriſonment ibid 
104 Upon this ſtatute the plaintiff may 
aver covin generally, without ſhew- 
ing wherein the covin conſiſted 
393 f 65 
109 But the plea muſt ſtate, that the 
plaintiff in the other action had priority 
of ſuit, or on demurrer it will be bad 
N) 21 
106 The record of the 8 
cannot be given in evidence on nil debet ; 
it mult be pleaded ſpecially ; and then 
the plaintiff may reply aul tie record, 
or that it was a recovery by coin to 
defeat a real proſecutor, which the 
plaintiff could not be prepared to ſhew 


on the general iſſue ibid. 
107 O 


F THE GENERAL ISSUE 393 ſ. 66 


108 If the defendant plead nil debes, it 
is ſafeſt to ſay, that he owes nothing to 
the informer nor to the king; the r:3- + 
ſon of this caution Page 393 1. 65 

og Several defendants cannot plead joint - 
ly guilty, but they ſhould plead ſæve- 
rally, taat neither they nor any of hem 
are guilty 3 ſ. 67 

110 If the offence be alledged rom mat- 
ter in pais, the defendant may plead 
that he owes nothing, or that he is not 
guilty; but if it be alledged from mat- 
ter of record, ſuch a plea is not good 

. 393 ( 68 

111 If the defendant be within the pro- 
viſo of the ſtatate, he may give it in 
evidence on the general iſſue ; but if 
he have matter in diſcharge dependiog 
on a ſubſequent ſtatute, he mult plead 
it ſpecially, 393» 394 

112 But by 21 Jac. 1. c. 4. defendants 
to any ſuit for any offence againſt any 
penal law, may plead the general iſſue, 
and give the ſpecial matter in evidence 


113 And if the plaintiff ſhall not Fw... 
the offence to have been committed in 
the county in which it is laid, the de- 
fendant ſhall be found not guilty 

394 1. 70 

114 Whether the laſt words of the pro- 
viſo of this act do not reſtrain the ex- 
ception reſpecting recuſancy, cham» 
perty, &c. to that part of the ſtatute 
which relates to laying the offence in / 
a proper county 304 f. 71 

115 Or THE REPLICATION 394 1.72 

116 A replication to a ſpecial plea to an 
information in the courts at Weſtmin- 
ſter, ſhall be made by the attorney- ge- 
neral only . ibid. 

117 Such a replication in a ſuit berore 
juſtices of aſſize, ſhall be made by the 
clerk of the aſſies only | ibid, 

118 A replication to a general iſſue in an 
information gui tam in the king's bench 
or exchequer, may be made in the 
name of the attorney-general only 


394» 395 


119 In actions qui tam, the replication is 


to be made by the plaintiff only 395 
120 A demurrer may be made by an in- 
| 3E 3 tormer 
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former gui tam, without mentioning the | 


attorney-general Page 395 
121 If the attorney-general refuſe to re- 
ply, the informer may make the re- 
plication himſelf ibid. 
122 The time which is allowed for plead» 


ing N. in marg. 
123 Or joiniNG issuE AND TRIAL 
395 f 73 


124 Where the king is to have no part 
of the thing demanded, but only a fine 
or amercement, there is no neceſſity 
either in the iſſue or venire facias, to 
uſe the words gui tam, pro domino, Wc, 
but the party may be fimply named, as 
in actions at common law; but it is no 
fault to uſe them 395 f. 73 

125 If the king be to have part of the 
penalty, it is fatal, and not amendable, 
after verdict, not to mention that the 
Plaintiff ſues tam pro domino, Ic. in 
the joining of the iſſue, ſed guere, ibid. 

126 By 18 Eliz. c. 5. no jury ſhall! be 

compelled to appear at Veſiminſter to 
try any iſſue by a common infarmer on 
a penal ſtatute committed thirty miles 
from Weſtminſter, except the attorney- 
general require it to be tried at bar, 
which requeſt ſhall be on the back of 
the di/tringas 395» 396 

127 By 24 Geo, 2. c. 18. every wenire 
Facias upon a penal ſtatute, in Welt- 
minſter, Lancaſter, Cheſter, Durham, 
and Wales, ſhall be awarded of the 
body of the proper county where ſuch 
iſſue is triable 396 

128 OF THE VERDICT IN QUI TAM 

5 | 395 75 

129 If any offence againſt a penal ſtatute 
be in its nature ſingle, and ſeveral per- 
ſons be jointly charged, yet one of 
them only may be found guilty, and 
the reſt acquitted ibid. 

130 So alſo, if a perſon be charged on a 
penal ſtatute for offending oftener, or 
in a higher degree than can be proved, 
yet he may be found guilty as far as 
the evidence goes ibi 

131 But if the offence conſiſt in making a 
contract contrary to the ſtatute, as uſu- 
ry, and it be alledged io be made by 
two, it muſt be proved as laid; ſor if 


contract be not proved as laid, t 
be taken not to be the ſame 0 fl 
Pa e 6 ſ. — 
132 Where an offence made pena by P 
tute is in its nature ſingle, one ſingle 
penalty only can be recovered, though 
ſeveral join in committing it; but if it 
be ſeveral, each defendant is liable for 
the penalty 396(N) 24 
133 Or JUDGMENT IN QUI TAM 
396 f. 76 
134 Where the ſtatute ordains that the 
penalty ſhall be forfeited, one third to 
the king, one third to the informer, 
and one third to the poor, &c. and 
that if the offender do not pay, he ſhall 
be committed, &c. the judgment may 
be general, that the king and the in- 
former ſhall recover the whole, &c. 


135 But if the judgment on ſuch a *. 
give the whole to the king, it is erro« 
neous | ibis. 

136 If the judgment be one moiety tothe 
king, and the other to the informer, 
upon a ſtatute which gives the king the 
whole, it is erroneous only as to the 
latter part ibid, 

137 If there be no clauſe at all concerning 
the forfeitpre in @ convi#ion on a penal 
ſtatute, but only a judgment 90d con- 
victus eft, it is ſufficient, for the for- 
feiture is implied „ 

138 Wherever the act expreſſes the amount 
of the penalty, or leaves it to the diſ. 
cretion of the magiſtrate, there muſt be 
a judgment of forfeiture as well as 4 
conviction (N) 25 

139 But where the act inflicts a penalty 
in a multiplied value, all the judgment 
the court can give is quod convidus tf, 
and a new action mutt be brought on 
that judgment for the forfeiture ibid. 

140 One who is convicted of a penalty 
on a penal ſtatute, cannot be appre- 
hended on a Sunday for the forfeiture 


ibid. 


4. 141 Or comrounDING PENALTIES 


| 397 . 77 

142 By 18 Eliz. c. 5. no informer of 
plaintiff on a penal ſtatute ſhall com- 
pound with the defendant till ww 
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ſwer made in and with the leave of the 


court Page 397» 398 
143 1641s ſtatute extends only to ſaits by 
common informers, and not to thoſe by 
a party grieved 398 f. 78 


144 But it extends to gui tam ioformers, | 


as well as to thoſe who ſue for the whole 
penalty N. in narg. 
145 It extends, as well to ſubſequent ſta- 
totes as to thoſe in being at the time it 
was made | 
146 It extends to the compounding of 
ſuits in court which bave no juriſdic- 
tion, as much as to thoſe which have 
ibid, 
147 By 21 Jac, 1. c. 3. all grants and 
a from the penalties of ſta- 
tutes, &c, &c. are void ibid. 
148 But this ſhall not prevent the courts 
from granting leave io compound for 
the forfeitures on penal ſtatutes, after 
plea pleaded 398, 399 
149 The above act ſhall not extend to 
compoſitions for licences to keep ta- 


verns, &c. &c. 399 | 


150 An indictment on a popular ſtatute 
cannot be compounded after convic- 
tion 397 f. 77. N. in marg. 

151 Whit is the proper proceſs on an in 
formation (Vide Proceſs ) 

| ch. 27 ſ. 12 to 14 

152 It is queſtioned whether there can be 
any proceſs againſt jurors by proviſo in 
gui tam informations 574 f. 10 


INN of COURT. —7ide Clergy, N.. 115. 


INQUEST of OFFICE. Vid. Coroner. 
Mute. Indidment. Reftitution, 


INQUISITION.—7ide Coroner. 


An inquiſition is an accuſation, &c. found 
jurors returned to inquire of the par- 
ticular offence only which is indicted 


299 C, 25 


INSIDIATORES VIARUM,—Yide In- 
aament, No. 83, Clergy, No, 2+ 


398 f. 79] 


INSUFFICIENT, 


For the offence of taking inſufficient bail. 
Vid. Bail. Page 142 


INTENDMENT.—7ide Appeal, 157. 
Indidment, No. 97 — Verdict, No, 26. 


INTEREST.—Evidence. 
INTERROGATORIES,—Attachment. 
JOINDER of COUNTIES.—Yide Lon- 


don. 


| Where a trial ſhall be by a jury returned 
from two counties 242. 456, 457. 569 


IRELAND.—Yide Addition. No. 109. 
Indidment, No 61. Tuſlices of the 
Peace, Ne. 56. 


IRONS, 
Vide Arraignment, No. 5 


1 A gaoler is no way puniſhable for keep- 
ing a debtor in irons 227 f. 32 
2 A priſoner ought not to be brought to 
the bar in irons, unleſs there is danger 


of an eſcape 436, 437 


ISSUE.—-/ide General Iſſue. Challenge. 


Furors,—Information Qui Tam. 


JUDGE. —7Yide Courts. Evidence, Cler - 
. Attachment. Bail, Oyer and Ter- 
miner. Gaol Delivery. Alix. 


JUDGMENT.—46;uration, No. 5. 


1 In what caſes judgment may be ſaved 
by an award of tranſportatiov. (Fide 
Tranſportation.) 511 to 519 

2 What judgment is good on an action 
or information gui tam 397 

3 Judgment in high treaſon, not being 
for counterfeiting the coin and ſeal, &c. 
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ſhall not be arreſted for miſ-writing, 
miſ-ſpelling, or falſe or imp: oper Latin 
ach 2 0 Page 629 

4 In the king's bench upon every con- 
viction, whether by verdict or confeſ- 
fon, the party is to have four days to 
move in arreſt of judgment, if there 
be ſo many days remaining of the 
term, if not, then the longeſt time that 
can be had in the term 629 

5 Oa a convittion of homicide / defen- 
dendo or per infortunium, no judgment 

at all is given ibid. 

6 Hale refufed to hear a motion in arreſt 
of judgment, of a ſcandalous conſpiracy 


Notes in marg. 
7 The court has refuſed to give judg- 


ment on a miſdemeauor, becauſe there 


were not four days left of the term 
Notes in marg. 
8 Or sTATED JUDGMENTS, 629 f. 2 
9 The law makes no diſl inction between 
a peer and a commoner ; or between an 
ordinary Caſe and one attended with 
extraordinary circumſtances ibid 
10 Judgment for icon TRFASON not 
relatiog to the coin, is, that the pri- 
ſoner ſhall be carried back to the 
place from whence he came, and from 
thence be drawn to the place of exe- 
- eution, and be there hanged by the 
neck, cut down alive, his entrails burnt 
before bis face, his head cut off, and his 
body divided into four quarters to be 
diſpoſed of at the king's heakre 6301.3 
11 In the time of Will. Rufus, judgment 
was given againſt two convicted of 
high treaſon, that one ſhould have his 
eyes put out, and the other in crucem 
tallatur Note in marg. 
12 The different manner in which the 
jodgment for high treaſon is differently 

expreffed by different authors 

| Note in marg. 
13 The proper judgment at common law 
ſor high treaſon in counterfeiting, &c. 
15 to be drawn to the place of execu- 
tion, and there hanged by the neck 
till he be dead 630 f. 4 
14 Sed guere, if the judgment for clip- 
ping and other offences againſt the coin, 
&c. is not to be drawn, hanged and 
quartered, as for other high treaſons 


ibid. 


| 15 It ſeems ſettled, that the judgment 


for treaſon againſt the coin ſhall only 
be drawing and hanging without the 
quartering: the reaſon of it 
| Page 630, 631 
16 The judgment for PETIT TREASON 
is, that the priſoner ſhall be drawn to 
the place of execution, and there hang. 
ed by the neck till he be dead 631 f. 
17 The judgment AGAINST A wou 
IN ALL CASES OF TREASON is, that 
ſhe ſhall be drawn to the place of exe. 
cution and there burnt 631 1,6 
18 The judgment againſt a ran or Wo- 
MAN for a CAPLTAL FELONY, is to be 
hanged by the neck till dead ; which 
is entered on the roll, Su/. per Coll, 
X 631 f. 7 
19 For judgment in the caſe of uuDER, 
vide Execution, 
20 The judgment of pain fort et dure, 
upon ſtanding mute 466 f. 16 
21 Judgment in premunire 631 1.9 
22 judgment for MisPRISION OF TRE4- 
SON, is impriſonment during life, for- 
feiture of all goods and the profit of 
lands during lite 632 f. 10 
23 The judgment againſt a man for 
drawing a ſword on a judge, or ſtrik- 
ing in the ſuperior courts, is the ſame 
as miſpriſion, and that his right hand 
ſhall be cut off 632 f. 11 
24 The jodgment for flriking in the king's 
palace, reſcuing a priſoner from the (v- 
perior courts for perjury, or forgery of 
the ſtatute, and the villanous judgment 
in conſpiracy 632 f. 12 
25 In what manner judgment for the de- 
fendant upon an acquittal by veidict, 
or upon a plca of pardon, is entered 
633 f. 13 
26 The judgments for crimes of an in- 
famous nature, againſt the firſt princi- 
les of natural juſtice and comm-n 
hoy, are diſcretionary, and left in 3 
great meaſure to the prudence of the 
court to inflia ſuch corporal puniſh- 
ment, and alſo ſuch fine and lien lo 
the good behaviour as ſhall appear pro- 
-portionate to the enormity of the of- 
fence 633 


27 The judges upon a conviction of lar. 


ceny, may in dilcretion award the of- 
ſendet 


* 
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fender to the houſe of correction, or 
inflict fine and Whipping 
Page 512, 513. 633 
28 The court may aſſeſs a fine, but can- 
not award any corporal puniſpment un- 
les the defendant be actually preſent 
in court | 633 f. 17 
29 Where there are ſeveral detendants, 
a joint award of one fine againſt them 
all is erroneous 633 1.18 


zo The diſuinction between fine and ran- 


ſom 633. 634 
31 A fine is under the power of the court 
during the term in which it is ſet, not 
afterwards 6 
32 judgment of outlawry. (Jide Out- 
lawry) 634 { Zlz &c. 
33 There never ſhall be two judgments 
for the ſame offence 633, 634 
34 Whether judgment at common law 
can be given on an indictment conclud- 
ing contra forma flatuts ch. 25 ſ. 115, 

; 116 


JURISDICTION, 


Vide Juſtice of Peace. Court, King's 
Bench. 


1 1f a man have a houſe which ſtands 
upon the precincts of two leets, he ſha.l 
do ſuit at that within the juriſdiction 
of which his bedchamber lies 91 f. 12 

2 A court ſhall not be preſumed to have 
Juriſdiction where it doth not appear 


94 1. 21 
3 In what caſes judges are punithable for 
exceeding their juriſdiction 225 


4 Whether a ſuit gui tam in a court 
which has no juriſdiction, makes the 
informer liable to coſts 300 ſ. 60 

5 The 18 Eliz. c. 5, for compounding 
penal ſuits extends to courts which have 
no juriſdiction, as much as if they had 
joriſdiction 398 f. 79 

6 If death at ſea, within the admiral's 
joriſdiction, be effected by a cauſe with- 
in the juriſdiction of the common law ; 
et che offence ſhall be tried by the ad- 
miral. Coomb's Caſe. 


JURORS, 


| If the king grant a ſpecial i] 
pecial commiſ- 
lion for the ofa of indictments in one 


634 ſ. 20 


| county which have been found in an- 
other, yet the trial mult be by jurors 
of the proper county Page 26 
2 What is a proper place from. whence a 
Dine may come (Jide Appeal, No. 187 
to 201,) 8 265, 266 
3 Fo WHAT COUNTY THE JURY 
ARE TO BE RETURNED 568 ch. 40 
4 By the common law, they muſt in all 
caſes be returned from the ſame county 
wherein the fact was committed 
3 568 f. nr 
5 In murder where the wound is given 
in one county and the death ſhall hap- 
pen in another, the jurors ſhall come 
from the county where the death ſhall 
happen 569 
6 By 2 Geo. 2. c. 25. where the wound 
is abroad, &c. and the death in Eng- 
land, or # converſo, the jury may come 
from the county in which either the 
wound or the death ſhall happen 1614. 
7 By 33 Hen. 8. c. 23. if treaſon, miſ- 
priſion or murder, be examined by 
three of the privy council, and the 
party vebementiy ſuſpected, the king 
may grant a ſpecial commiſſion to 
try the offenders by jurors from the 
county named in the commiſſion, not- 
withſtanding the fact was committed 
in a different county 569 f. 2 
3 This ſtatute as far as it relates io trea- 
ſon done within the realm is repealed 
by 1 & 2 Phil. & Mary, c. 10. but as 
to murder and miſpriſion of treaſon, it 
ſeems ſtill in force 56g f. 3 
9 For the trial of treaſons done out of the 
realm, (Vide Indiament, No. 58.) 


10 The ſtatute 33 Hen. 8. c. 23. dock 
not extend to an accgſſary in murder, 
examined before the council; for mur- 
der is one offence, and being acceſſary 
to it is another, and the ſtatute ſhall be 
ſtrictly taken POR 4 

11 If goods are ſtolen in one county an 
carried into another, or if a_ nuſance 
be done in one county which proves a 
nuſance in another, the jurors may 
come from either of the counties in 
which it is tried 569 f. 5 

12 From what county the jurors ſhall come 
in bigamy, (1ndi&ment, No. 48, 49) 

70 
13 Yor 


a — 
— ——— —— v — 
— — — — 


19 If iſſue be joined on ſuch matters be- 


20 By 23 Hen. 8. c. 14, all foreign pleas 


13 For felonies in Wales the jurors may 
come from the next Engliſh county 
where it may be tried by 26 Hen. 8. 
c. 6. ( Indidment, No. 51.) Page 570 

14 For treaſon upon the ſea, or in a fo- 
reign county, or for felonies or piracies 


rag the ſea. ¶ Iadidment, No. 52 to 


61 70 
15 From what county the jurors Pal 
come for the trial of an aceęſſary in one 
county, to a ſelony committed in an- 
16 From what county the jury ſhall be 
returned for the trial of a roR REIGN 
PLEA ; 70 ſ. 6 
17 A foreign plea is a plea of iſſuable 
matter alledged in a different county 
from that wherein the party is indicted 
or appealed ibid. 
18 By the common law ſuch pleas can 
only be tried by juries returned from 
the counties wherein they ate alledged 
570 1.6 


fore a court that has no juriſdiftion out 
of the county where it fits, the proceed- 
ings muſt be removed by certiorari into 
the king's bench, &c. ibid. 


triable by the county upon indictments 
for petit treaſon, murder, or felony, 
ſhall be tried by jurors from the county 
where the offender is arraigned, in 
whatever county the matter of the 
plea may be ſuppoſed 570 f. 7 
21 This ſtatute extends neither to indict- 
ments of high treaſon, nor to appeals 
ibid. ſ. 8 

22 PRocess AGAINST JURORS 
571 ch. 41 

23 Juſtices of gaol-delivery may have a 
panel returned by the ſheriff, without 
any precept, by a bare award. The 
reaſon of it 571 f. 1 
24 A jury may be ſo returned before 
Juſtices of the peace at their ſeſſions; 
guere, whether this does not rather de- 
pend on practice than on principle 161. 
25 Juſtices of gaol-delivery cannot have 
a jury by force of a bare award, but 
they ought to make a particular precept 
to the ſheriff for that purpoſe under 
their ſeals 
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$72. 


26 No jury can be returned into th, 
king's bench from a foreign county 
without proper proceſs under the ſeal of 
the chief juſtice Page 572 f. 2 


27 But guere, if the return for the trial 


of an indictment, &c. in the ſame 
county where the court ſits, may not 
be made by a bare preceptum «ff, Qt. 
| ibid, 
28 Proceſs againſt jurors may be return- 
able immediately into the king's bench 
for trial, in the county where it fits, &c. 
but for an inditment, &c, removed by 
certiorari, there muſt be fifteen days 
between the tee and the return 
CES $7263 
29 Juſtices in eyre or gaol-delivery may 
order a jury to be returned immediate- 
ly for the trial of a priſoner arraigned 
before them | 572 1,4 
30 Juſtices of oyer and terminer may 
award a wenire returnable the ſame day 
on which the party is arraigned ibid, 
31 Quere, if juſtices of the peace can do 
the like unleſs for felony or the pri- 
ſoner conſent to be tried nts" 
ibid, 
32 It is ſaid the ſeſſion of the peace may 
award proceſs on felony the next day 
after the indictment is traverſed, Sid 
guere, if the party being in gaol make 
no difference ibid, (N) 
3 But it ſeems neceſſary by force of 4& 
5 Will, & Mary, c. 24.& 7 & 8 Will, 
p* C. 32. that every Venire, &c. ſhould 
ave ſix days between its fe and re- 
turn 572 f. 5 
34 A venire before juſtices of Ser and 
terminer, returnable at a day certain, is 
erroneous unleſs the ſeſſion be adjourn- 
ed the ſame day $72, 573 
35 A wenire before juſtices of er 
terminer may be made returnable at 
the next aſſizes | 573 
36 Quere, if a venire awarded by juſtices 
of oyer, Sc. returnable at a certan 
day, need ſhew before what juſtices 
it is returnable | 6731.7 
37 Where ſeveral are arraigned on ore 
indictment and ſeverally plead not 
guilty, it is in the election of the pto- 
ſecutor, &c. either to take out joint 
or ſeveral wenires 573 {8 


38 In 


8 In an appeal, if one plead not guilty, 
and the — plead a releaſe, there muſt 
be ſeveral wenires Page 573 

g Where there are three defendants, the 
plaintiff may join two in one venire, 
and take out another againſt the third 
ibid. (N) 

40 Where the ſame jury is returned on a 
joint proceſs againſt ſeveral, if a juror 
be challenged by any one Cefendant, 
he is by neceſſary conſequence drawn as 
to all the others 573 f. 9 


41 But where one jury is jointly returned | 


before juſtices of gaol-delivery, for the 
* trial of ſeveral defendants, they m+y 
ſever the panel 573. 574 
42 If an appellant take out a joint wenire 


againſt all the appellees, he cannot | 


afterwards take out ſeveral ones 574 
43 If no judgment be given that the juror 
who is challenged ſhall be drawn, but 
only that he ſhall ſtand aſide for a time, 
he may try thoſe who do not actually 
challenge him 573 1.9 (N) 
44 Where proceſs may be taken out by 
the defendant in criminal caſes by pro- 
wiſe ; that is with a clauſe, that if wo 
writs come to the ſheriff he ſhall exe- 
cute one of them only 574 
45 In wHaT MANNER A TALES ls 
GRANTABLE 575 f. 11 
46 Ia an appeal, if a full jury do not ap- 
pear, or ſo many be challenged and 
drawn that ſufficient jurors do not re- 
main, the appellant may pray a tale, 
ibid. 

47 If a full jury do not appear and the 
plaintiff pray a di/ringas without pray- 
ing a tales, the court ought to grant it 
at the prayer of the deſendant 164 (N) 
48 In capital caſes a tales may be granted 
for a larger even and certain number 
than the firſt proceſs; but in all other 
caſes the tales mult be leſs 575 f. 12 
49 A tales de circumſtantibus, may be of 
any uncertain number ibid. (N) 
$0 But every ſubſequent tales, in capital 
as well as other caſes, mult be for a leſs 
number than the former, except the 
former tales were quaſhed 575 f. 13 


$1 Thequaſhing the array of the princi- | 


pal panel doth not quaſh rhe tale, but 
the inqueſt ſhall be taken of thoſe re- 


| 
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turned on the tales if there be enow, 
and if nct others ſhall be added by a 
new tales Page 575 f. 14 
52 If all the perſons returned on a babeas 
corpora be challenged and drawn, there 
ſhall not be a tales, but a new wenire 
Facias ſhall be awarded ibid. 
53 If the firſt habeas corpora be quaſhed, 
the tales is quaſhed with it, and the 
party muſt proceed as if the wexire only 
had been returned 575, 576 
54 A tales is not grantable upon the te- 
turn of a wenire, but only upon the re- 
turn of a habeas corpora or diftringas 
576 f. 15 
55 The diſtringas or habeas corpora, with 
a clauſe to add thoſe on the wenire is 
the firſt proceſs againſt a tales, but it 
cannot be granted with a i prius, 
unleſs previouſly returned 576 f. 16 
56 Whether a ſubſequent tales ſhall take 
notice of the jurors returned on a former 
tales de circumflantibus 567 f. 17 
57 The ſtatutes which authoriſe a zales 
extend to all capital caſes; but ſuch a 
tales cannot be prayed for the king 
without a warrant from the attorney- 
general, or order of the court 567 ſ. 18 
58 Tales is not grantable by juſtices of 
gaol-delivery, and guere if by oyer and 
tet miner; therefore ſuch courts order 
a larger panel, and not @ tales. Sed 
quere 567, 568 
59 If but one juror appears, aud he is 
challenged, there may be twelve taleſ- 
men ſworn to try the cauſe, Note in marg. 
60 By 42 Edw. 3. c. 11. no inquelt (ball 
be by writ of i prius, before the 
names of jurors impanelled be returned 
into court 577 1.20 
61 This ſtatute extends as well to erĩmi- 
nal as to civil caſes and to jurors on a 
tales as well as to thoſe on the princi- 
pal panel 677 1.21 
62 But it is the praQtice of juſtices of 
oyer and lerminer for treaſon, to pro- 
ceed on the wenire and not to award any 
babeas corpora 577 f. 22 
63 By7 & 8 Will, 3. c. 3. perſons indicted 
for high treaſon, &c. ſhall have a copy 
of the panel of the jurors two days 
before the trial 577 f. 23 
64 By 7 Ann. c. 21. a liſt of ibe jury, 
mentioning 
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mentioning the name and place of 
abode, ſhall be delivered ten days be- 
fore the trial in the preſence of two 


CIPAL MATTERs: 


to have land; ſed guere, if by the com. 
mon law the want of it was nat a chal. 


lenge to the favour only Page 583 (N) 


witneſſes Page 567, 56878 The uſe of a freehold in bis own or 


65 The mode of complying with the di- 
rections of this act, is by motion to the 

_ king's bench for a rule upon the ſherifi 
to deliver to the proſecutor a liſt of 
the jurors he intends to return upon the 
panel 568 Note in marg, 
66 A tales de circumſtantibus may be 
awarded upon a trial de medietatem lin- 
ac 592 
67 Berore WHAT Cour THE Jury 
IS TO BE RETURNED 578 ch. 42 
68 By the common law it is returnable 
only into the court where the proſecu- 
tion is depending ibid. 
69 But the „at. Wet. 2. c. 30. having 
ordained that ** all pleas of eaſy ex- 
amination ſhall be determined in the 
country by 2 prius, an iſſue joined 

a the king's bench for an offence com- 
mitted in a different county may be 
tried in the proper county by writ of ai 
rizs 578 f. 2 
70 This ſtatute does not extend to the 
king, and in caſes where he is a part 
the writ ought to be granted by his 
ſpecial warrant, or by the aſſent of the 
attorney - general 578 1. 3 
71 And the court has refuſed a 21% pris 
to the attorney general, till the king's 
warrant was . procured ; becauſe the 
caſe ſeemed to require great examina- 
tion 578 (N) 
72 How jurors may be challenged on the 
Part of the king, and how on the part 
of the priſoner (Yide Challenge) 
579 to 583 

73 Or THE QUALIFICATION OF JURORS 
383 f. 12 

74 At common law there was no neceſſity 
that jurors ſhould have any freehold, 
before juſtices in eyre, or in cities- or 


— burghs ibid. 
75 Neither was a freehold to à certain 
valus in any caſe neceſſary ibid. 


76 The want of a freehold is a good 
challenge to a juror in all caſes not 
otherwiſe provided for by ſtatute 161d. 

77 For iſſues aie to be returned upon 
jurors, which implies that they ought 


his wife's right, whether abſolute vpon 
condition, of inheritance, or for life, is 
ſufficient if it be in the county, and in 
poſſeſſion at the time the juror is ſworn 
| 8 
79 By 21 Edw. 1. c, 38. jurors, We 
in cities, burghs, or trading towns, 
ſhall have tenements of 408. yearly 
584 14 
80 Whether the want of this qualifica- 
tion be a cauſe of challenge ibid, 
81 By 2 Hen. 5. c. 3. none ſhall be 
upon the inqueſt for the death of a 
man, &c. unleſs he have land of 40. 
a year clear of all charges: the want of 
this ſhall be good cauſe of * 
1 
$2 In capital crimes this ſtatute extend: g 
well to the collateral iſſue as to the 
general iſſue 5684 .. 16 
83 A ceſtuy que truſt of a free hold of 40s, 
yearly in the ſame county is a compe- 
tent juror within the ſtatute 584 f. 17 
84 But a feoffee in truſt, or a remainder 
man, &c. is not within the at 583 
85 This ſtatute is repealed as to treaſons 
| | 3555 (. 18 
86 By 23 Hen. 8. c. 13. jurors in cities, 
roughs, and towns corporate, who 
are worth 40 l. in goods ſhall not 
be challenged for defect of freehold 
on the trial of murders and felonies at 
their ſeſſions or gaol-delivery 
585 f.19 
87 This act ſhall not extend to ary 
knight or eſquire dwelling in ſuch cih. 
&c, &c. 585 f. 20 
88 By 11 Hen. 7. c. 21. ard 4 Hen. 5. 
c. 3. proviſion is made for the qualif- 
cation of jurors in London 585 (. 21 
89 By 4 & 5 Will. & Mary, c. 25. all 
jurors, other than in tria's per medieta- 
tem lingue, ſhall have 101. a feat, 
above reprizes, of freehold, copy hold, 
or ancient demeſne lands, or in rents, 
&c, &c. in England, In Wales every 
ſuch juror ſhall have 61. a year 
< 534 586 


go And any perſon who has 5 1. in — 
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land, and 31 in Wales, may be returned 
on a tales Page 586 f. 23 
91 By 3 Geo. 2, c. 24. perſons having 
20 l. a year in land in poſſeſſion, &c. 
may be put in the freeholders' book, 
and ſerve on juries as freeholders ibid, 
92 By 3 Geo. 2, c. 25. jurors in London 
ſhall be houſeholders, and have a per- 
ſonal eſtate of 1001. or they may be 
challenged ; ibid. 
93 la other counties, cities, or places, 
none ſhall be ſummoned to ferve any 
jury for the trial of any capital offence 
who are not therein qualified to ſerve 
as jurors in civil cauſes, and they may 
be challenged for that cauſe in woir 
dire 586, 587 
94 By 4 Geo, 2. c. 7. in Middleſex, leaſe- 
holders of 50 l. a year may be ſummon- 
ed, and may ſerve on juries 587 
95 For trials in London for high treaſon 
every juror ought to have ſuch freehold 
or copyhold as required by 4 & 5 Will. 
& Mary 587 f. 24 
96 In what caſes a jury acquitung à de- 
fendant muſt find who did the fact 
(Vide Coroner ) 81 
97 How Fax JURORS ARE PUNISHABLE 
BY ATTACHMENT 220 
98 Jurors are puniſhable by attachment 
for non-attendance; or the court may 
impoſe a fine for the default 220 f. 14 
99 No juror ſhall be liable where the in- 
queſt could not be taken if he had ap- 
peared | ibid. 
100 la what caſes a juror ſhall loſe his 
Mes, and in what caſes he ſhall be 
ned ibid. 
101 Quere whether a juror be amerci- 
able for not appearing at the return of 
the ficut alias, &c. where the firſt wenire 


was not ſerved ibid. 
102 If a juror refuſe to be ſworn he may 
fined or attached 221 f. 15 


103 So alſo for refuſing to give any ver- 
dict at all, or for endeavouring to im- 


poſe on the court, or for miſbehaviour 


after departure from the bar, or for 
nding or receiving inſtructions from 
either of the parties 221 f. 18 to 20 
104 How far jurors are puniſhable in 
their JUpiC1aL CAPACITY 221 to 225 
tos In what manner the proceſs againſt 


the jury muſt be continued C Vid: Diſo 


continuance) Page 424 ſ. 95 
106 It is no objection 28 ape 
giving evidence that he is one of the 
jurors; but guere if he ought to go to 
his compamions afterwards 
608 f. 17 
107 A jury ſworn and charged in a ca- 
— caſe cannot be diſcharged till they 
ave given their verdict; but in cer- 
tain caſes there may be an exception to 
this general rule 622 ſ. 1 & Notes 


JUSTICES. 


Vide Oyer and Terminer. Courts. Bail. 
Proceſs. Gaol delivery, Axe. 


JUSTICES of the PEACE. -i Con- 
ſervators. Coroner, Attachment. Su 


ions. Eſcape. Conſtables, Examina- 
tion. Bail. Commitment, Arreſt, 


1 By 2 Edw. 3. c. 16. it is ordained that 


in every county, good and lawful men, 
&c, ſhall be aſſigned to keep the peace 


45 fl. 13 


2 By 4 Edw. 3. c. 2. juſtices aſſigned io 


keep the peace ſhall not bail thoſe who 
are not mainpernable, and they ſhall 
tranſmit their indictments to the juſtices 
of gaol-delivery 46 
3 By 18 Edw. Fo c. 2. they ſhall, with 
other learned in the law, be aſſigned 
by the king's commiſſion to hear and 
determine felonies and treſpaſſes in the 


ſame counties, and to inflict reaſonable ' 


- puniſhment 46 f. 15 
4 By 34 Edw. 3. c. 1. they ſhall reſtrain 
barrators, &c. and inquire of pillers and 
robbers, and arreſt ſuch as they find by 
indictment or ſuſpicion, and put them 
in priſon, and take all that be not of 
good fame, &c. &c. 46 f. 16 
61 f. 39 
5 By 17 Rich. 2. c. 10. in every com- 
miſſion of the peace two men of the 
law ſhall be aſſigned to deliver thieves 
and felons | 46, 47 
6 By 2 Hen. 5. c. 4. the juſtices named of 
the quorum, except, &c. ſhall be reſiant 
in the ſhire, and make their ſeſſions 
four times a year 47 f. 18 


7 By 


7 By 14 Hen. 6. the ſeſſions in Middle- 
ſex ſhall be two times in the year, or 
oftener if need be Page 47 f. 18 
8 N. B. In this county it is uſual to hold 


eight ſeſſions, four general, and four 
ibid. (N) 


general quarter ſeſſions 
9 By 2 Hen. 5. c. 1. juſtices of the peace 
ſhall be made by the advice of the 
chancellor, &c. without taking perſons 
dwelling in foreign counties, &c. 
47.19 
10 N. B. The power of the chancellor 
extends only to the appointment of juſ- 
tices of the peace; he cannot puniſh 
them for malverſation; the king's 
bench may proceed againſt them bo 
information, and the chancellor may 
turn them out of the commiſſion 
ibid, (N) 
11 By 1 Mary c. 8. no ſheriff ſhall be a 
Juſtice of the peace during his office 
| 47 1. 20 
12 By 5 Geo. 2, c. 18. no attorney, ſo- 
licitor, or proctor, ſhall be capable of 
being a juſtice of the peace during the 
time he ſha!l practiſe ibid. 
13 By 14 Geo, 2. c. 40. and 26 Geo. 2, 
c. 13. no common brewer, innkeeper, 
or diſtiller, ſhall act as juſtices in any 
matter concerning their reſpective trades 
48 Note in marg 
14 By 31 Geo, 2. c. 29. no miller, baker, 
&c. ſhall be concerned in the aſſize of 
bread, &c. ibid. 
15 By 5 Geo. 2. c. 18. no perſon ſhall 
be qualified as a juſtice of the peace 
for any county who ſhall not have, in 
poſſeſſion a freehold, copy hold, cuſtom- 
ary, or leaſehold eſtate on life of 100 l. 
per annum clear of incumbrances; or 
who ſhall not take the oath in the act 
preſcribed ; on gui tam penalty of 100], 


| 4 

16 In every proſecution for defect of quali- 
fication, the proof of it ſhall lie on the juſ- 
tice; but he may give notice of other 
lands than thoſe mentioned in the oath, 
which he may adduce at the trial as a 
qualification ibid, 

17 By 1 Geo. 3. c. 13. juſtices who 

have taken the oaths required by 18 

Geo. 2. c. 20, ſhall not incur the pe- 

nalty for omitting to take them again 

7 
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on a ſucceſſion by the demiſe of the 
crown ape 
18 None who have taken the — 
a dedimus ſhall be obliged to retake 
them, &c. x 49 
19 On a new commiſſion the clerk of the 
peace ſhall prepare a roll, with the 
oaths annexed, &c, and every juſtice 
who ſhall ſubſcribe the ſame ſhall not 
be neceſſitated to take the oaths again 
: ibid, 
20 By 7 Geo. 3. c. 9 juſtices are ex- 
empted from taking and ſubſcribing 
the oaths above mentioned more than 
once in any reign ibid, 
21 In general there is an act of indemni- 
fication every ſeſſions for ſuch as have 
neglected to qualify (N) 2 
22 BygGeo. 3. commiſſioners of the navy, 
&c. &c. may act as juſtices of the peace 
in bringing offenders againſt the king's 
naval ſtores to juſtice ibid, 
23 Juſlices of the peace are either by act 
of parliament, by charter, or by com- 
miſſion | 50 (Nj 3 
24 The form of the commiſſion of the 
peace 50, 51 
25 What STATUTES MAY BE EXECUTED 
BY JUSTICES or PEACE 51 
26 By virtue of their commiſſion juſtices 
may execute all ſtatutes whatſcever for 
the better keeping of the peace 51,52 
27 By 16 Geo. 2. c, 18. juſtices of the 
peace may execute ſtatutes relating to 
the poor, vagrants, highways, and pa- 
rochial taxes, notwithſtanding they are 
to be rated within the places for which 
they at ; 52 
28 The reaſon of making this 4000 
4 
29 By 15 Geo. 3. c. 39. juſtices are au- 
1 to zdwinifte oaths, in caſes 
where they are empowered to act 53 
30 Juſtices have no coercive power when 
out of the county 531. 29 
Recognizances and informations vo- 
luntarily taken before them in 2 
place are good ibid 
32 By 9 Geo. 1. c. 7, juſtices for a coun- 
ty dwelling in a city within the county 
which is a county of itſelf, may act at 
their dwelling-houſe for the county at 


31 


large | 33 But 


33 Bat they cannot hold their ſeſſions 


out of the county, nor authoriſe officers 


to intermeddle with the buſineſs of the | 


city, &c. ; Page 53. 54 
4 Juſtices by their commiſſion have an 
expreſs authority as well within liber- 
ties as without 2 hi 54 
35 They may execute their office within 
a town which has a ſpecial commiſſion 
for itſelf, except ſuch ſpecial commiſ- 
ſion exclude them ibid. 
36 It is queſtionable whether even ſuc) 
a ſpecial clauſe do abſolutely make 
void the act of the county juſtice with- 
in the liberties of ſuch town ibid. 
37 But if they have expreſs notice of ſuch 
an excluſive commiſſion, they may per- 
haps be puniſhable for contempt ot the 
king's prohibition ibid. 
38 The crown may grant to any city to 
have juſtices of their own, and exclude 
the county juſtices from the ordinary 
buſineſs of a juſtice of the peace 54 (N) 5 
39 And in ſuch caſe the act of the county 
juſtice will be void, and not merely a 
breach of the franchiſe ibid. 
40 Where juſtices are named generally, 
they have a concurrent juriſdiction with 
the other juſtices, as their locality may 
chance to be ibid 
4i By 15 Geo. 2. c. 24. juſtices of the 
peace may commit offenders to the 
houſe of correction, who ſhall be ap- 
prehended within the pariſh or place 
which contributes to ſupport the ſame 

p | TC A ES x 55 

42 By 24 Geo. 2. c. 65. juſtices of one 
county ſhall indorſe warrants iſſued by 
juſtices of another for the apprehend- 
ing of felons who have eſcaped from 
the county where the offence was com- 
mitted; and if apprehended; and the 
offence be bailable, the juſtices indorſ- 


ing the warrant may admit ſuch of- 


fender to bail, but if not bailable, or 
if he cannot find bail, he ſhall be car- 


ried back and dealt with by the juſtice | 


who iſſued the warrant 55 56 
43 What commiſſions of the peace re- 
quire a ſpecial ſuit to the king for 
granting them 56, 57 


44 By what name juſtices of the peace are 


to be deſcribed 57 
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45 Their uſual deſcription in certioraris 
is by the name of 4eepers of the piace; 
and the caption of an indictment fo 
naming them is good Page 57 f. 32 

46 The deſcription of juſtices by the name 
of ;ufticiarii domini regis ad pacem con- 
Jervandum is good without ſaying ad 
pacem domini regis, for that is implied 

ibid. 359 ſ. 122 

47 By 26 Geo, 2. c. 17. no 2, Ce. 
done by two or more juſtices of the 
peace, which doth not expreſs that one 
of them was of the quorum, ſhall be ſet 
aſide for that defect only 57 

48 By 7 Geo, 3. c. 21. all acts done 
which are required to be done by two 
juſtices in ſach cities, &c. as have onl 
one juſtice of the guorum, ſhall, thou 4 
neither of the ſaid juſtices be of the 


had been of the quorum 57, 58 
49 Or Tas JusTicts AUTHORITY in 
Felony 58 
50 Juſtices have herein no power unleſs 
their commiſſion authoriſes them 70 
bear and determine felonies, which in 
general is given to thoſe of the guorum 
only, and a certiorari has been quaſhed 
becauſe it only mentioned juſtices of the 
peace, without adding they were aſſign- 
ed to hear and determine ftlonies. 927 
Luer 58 f. 33. p. 359 f. 121. ay 
$1 Theclauſe in the commiſſion, to 2 
and determine felonies, gives juſtices no 
juriſdiction oxer an offence which by 
ſtatute is ſpecially appointed to juſtices 
of eyer and terminer 59 
32 Jaltices of the peace have no power to 
take an indictment on 5 Eliz, c. 14. 
concerning forgery ibid, 
53 Nor on 2 & 3 Edw. 6. c. 24. con- 
cerning acceſſaries in one County to fe- 
lonies in another ibid, 
54 Yet by force of 2 & 3 Ph, & M. c. 
10. as all felonies include breach 

of the peace, juſtices of the peace may 
take examinations for any kind of fe- 
lony, and commit the offenders, &c, 
&c, ibid, 
55 But as the 2 & 3 Ph. & M. c. 10. and 
& 2 Ph. & M. c. 13. direct juſtices to 
ify their Lane bland ic . 
y 


quorum, be as valid as if one of them : 


" 


i 
1 
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they ſeldom proceed further in relation 


to any felonies, though within their 
. commiſſion, except only petty larcenies 
Page 59 
56 Juſtices of the peace in England may 
commit an offender againſt the Iriſh 
law for felony, in order to be ſent to 
Ireland, the offence being committed 
there 59 N) 7 
57 A juſtice of the peace cannot take a 
—_ from the cuſtody of the king's 
nch and ſend him to the county gaol, 
but he may, by his warrant, charge 
him criminally where he is in cuſtody 
* | ibid. 
53 Two juſtices may take a recognizance 
for felony on the high ſeas, &c, &c. 
| : "Wh, 
59 Juſtices may take an inquiſition of 
murder if the body cannot be found 
ibid. 
60 Of the Powen or JusTICces 1N 
TREASON, PREMUNIRE AND MISPRI- 
S1ON 
61 None of theſe offences are within their 
commiſiion, yet, being againſt the peace, 
any jultice may apprehend the offender 
| 59, 60 
62 They may alſo take the examination 
of ſuch offenders, and the infqrmation 
of witneſſes, and bind them over, &c, 
| Purſuant to ſtatutes of Phil. & Mary 6c 
63 By 3 Hen. 5. c. 7. juſtices of the 
peace ſhall have power by the king's 
commiſſion to inquire of falſe money, 
Kc. 5 
64 By 5 Eliz, c. 1. they may enquire of 
the offence of maintaining the Pope's 
power 60 ſ. 36 
65 By 13 Edw. 1. c. 8. they may inquire 
of offences touching the ſupremacy, &c. 
| 60 ſ. 37 
66 Of INTERIOR OFFENCES Go ſ. 38 
67 Juſtices of the peace are empowered 
to hear and determine all treſpaſles ; 
which comprehends all inferiour of- 
| fences againſt the peace ibid. 
68 By the common law juſtices of the 
peace have no juriſdiction over forgery 
or perjury : the reaſon of it 61 
69 Libels are indictable before juſtices of 
the peace ibid. 


70 A perſon may be indicted before jul- 
| 


60 f. 35 


tices of the peace for being an extoy. 
tioner or a night-walker, and haunter 
of bawdy- houſes Page 61 
71 Juſtices of peace have juriſdiction over 
| inferiour crimes whether mentioned 
in their commiſſion or not, as being 
againſt the peace 61 f. 3 
By 7 Jat. 1. c. 5. if an aftlion all 
be brought againſt any juſtice or officer 
for any thing done by virtue of their 
office, they may plead the general iſſue 
and pive the ſpecial matter in evidence, 
and if the plaintiff does not recover, 
the defendant ſhall have double coſts 
61, 62 
73 Secretaries of ſtate and privy coun. 
ſellors are rot magiſtrates, nor is a 
king's meſſenger an officer within the 
proteCtion of this a& 61 (N) 1 
74 Before the double coſts are allowed it 
muſt be certified that the defendant was 
acting by virtue of his office, except 
in the caſe of a ſpecial verdictꝶ᷑ where it is 
ſo found 62 Note in marg. 
75 By 21 Jac. 1. c. 12, the above ad is 
extended to church · wardens and over- 
ſeers, and it is ordained that the plain- 
tiff ſhall lay his action in the county 
where the fact comolained of was com- 
mitted ; and if he do not prove it to 
have happened in ſuch county, the de- 
fendant ſhall be acquitted 621,41 
76 Juſtices cannot be treſpaſſers on ac- 
count of what the officers do; inſtance 
in which an action will lie 62 (N) 8 
77 By 24 Geo. 2. c. 44. no writ or pro- 
ceſs ſhall be ſerved by a ſubjeQ on any 
juſtice, &c. until notice in writing 
ſhall have been given to him one month 
before ſuing out the ſame; in which 
notice, the cauſe of action ſhall be ex- 
preſſed, and on which ſhall be indorſed 
the attorney's name 62 . 42 
78 And one month after notice, the juſ- 
tice may tender amends, which, if not 
accepted, he may plead in bar of the 
action, together with the general iſſue, 
or on ſufficient tender being proved, 
the defendant ſhall be acquitted. N. B. 
the plaintiff muſt prove that notice was 
given 62, 63 
79 If the defendant neglect the tender of 
amends, he may, by leave, pay _—_ 


t 
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court; the plaintiff cannot give in eri. 
dence any other cauſe of action than that 
contained in the notice Page 63 f. 44 
29 No action ſhall be brought againſt any 
officer, &c. for any thing done in obe- 
dience to a juſtice's warrant, until de- 
mand in wri ing hath been made of the 
peruſal and copy of ſuch warrant, and 
the ſame has been refuſed for ſix days; 
and if comvlied with, the production 
and proof of ſuch warrant at the trial 
fall intitle the defendant to a verdict, 
&c. f 63, 64 
$1 If ſuch :Qion ſhall be brought jointly 
apainſt the juſtice and officer, the proof 
of the warrant ſhall acquit the officer, 
rotwithſtanding any defect of juriſdic- 
tion in the juſtice; and if the verdict 
ſhall be given againſt the juſtice, the 
plaintiff ſhall have his coſts 4 
82 And if the judge certify that the in- 
jury was maliciouſly done, the plaintiff 
ſhall have double coſts 64 f. 46 
$3 It is incumbent on the juſtice to ſhew 
his proceedings regular, and he is bound 
to produce and prove the information 
and other document at the trial 62 


ſ. 42. N. in marg.| 


84 If it does not appear that the action 
is for ſomething done by the juſtice, 
&c, in the execution of his office, the 
court will fix the time to plead ; but if 
it appear in the notice, it is ſufficient 

63 f. 44. N. in marg. 

8; If a juſtice makes a warrant in a caſe 
plainly out of his juriſdiction, ſuch 
warrant is no juſtification to the officer 

N. in marg. 

$6 But if a juſtice exceed his authority, 

the warrant will indemnify the officer, 
for he is bound to execute it 

63 1. 45 N. in marg. 

87 By 18 Geo, 3. c. 19. juſtices are au- 
thoriſed to award coſts upon complaints 
brought before them 64 f. 47 

88 In what caſe and proportion the coſt: 
ſhall be deducted from the amount of 
the penalty 64, 65 

© Where a ſpecial authority is given to 
Juſtices out of ſeſſions, it ought to ap- 
pear in their orders that the authority 


is exactly purſued 65 (N) 


90 Quere, if juſtices out of ſeſſions may 
Vor. II. ny 


iſſue a warrant for offences within the 
cognizance of ſeſſion only Page 6; (N) 
91 For the power of jullices of peace in 
ſeſſions (Vide Sion: 65 to 69 
92 A commiſſion of the peace is not de- 
termined by a new: commiſſion to hear 
and determine felonies, &c. 23 
93 Juſtices of peace cannot receive an ap- 
peal 233, 224 
94 Juſtices of the peace cannot admit a 
perſon to be approver ; {or they cannot 
aflign a coroner 296 f. 16 


JUSTICIER.—7ide King's Bench. 


JUSTIFICAT!ON. — Jide Tuftices of 
Peace, Arreſts, Pleading. 


KING.—/id Inditmernt. Pardon, Chal- 
| lenge. Courts, 


1 The king is the ſupreme magiſtrate of 
the kingdom, and entruſted with the 
whole executive power of the law 1 ſ. 1 

2 No court can have any juriſdiftion, un- 
leis it ſome way or other derive it from 
the king ibid. 

3 The king cannot ſit in judgment upon 
any indictment, becauſe he is a party, 
and he has delegated all his power to 
his judges | 1 ſ. 2 

4 The king cannot alter the certain and 
eſtabliſhed roles of court, or add juriſ- 

diction to an ancient court 2 

5 The king's grant of a judicial office for 
life, which has been uſually granted at 
will, is void 3 . 

6 The king cannot grant even @ mere ſpi- 
ritual juriſdiction Note in marg. 

7 The king cannot grant any new com- 
miſſion whatſoever that is not warrant- 
ed by ancient precedents, however ne- 
ceſſary or conducive to the public good 

e 

8 Before the Hat. of Ne. he could not 
authoriſe perſons to take care of rivers, 
and the fiſhing therein ibid. 

9 The king's demiſe does not determine 
commiſſions, &c, &Cc, 3, 4 

to The king till continues the principal 
conſervator of the peace; but he cannot 

3 F take 
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take a recognizance of it Page 43 f. 1 
11 The king, by his commiſhon, may 
authoriſe whom he pleaſes to execute an 
act of parliament 52 
12 The king's lands, while they continue 
in his poſſeſſion, are wholly out of the 
juriſdiction of the ſneriff's torn, and of 
all ſuch courts 66 ſ. 26 
13 Whether thoſe who are taken by the 
commandment of the king are repleviſ- 
able (Vide Bail, No 107.) 151.166. 169 
14 How far the king's pardon will bar a 
gui tam 392 
15 Sanctuary could only be claimed by 
grant from the king, made or allowed 
in eyre ſince the time of memory 


. a 472 1.3 
16 The king may ſue in what court he 
pleaſes ch. 27 ſ. 27 


17 Wherever the king appears to have 
been deceived in his grant, it is void 

557 f. 46 

18 Where the king is a party, there can 

be no proceſs by provi/o 574 

19 The king may inſiſt upon a x prius ; 

but neither 1 privs or tales are grant- 

able without his conſent 

576, 578.1. 3 in Notes 

20 The king ſhall not be bound by a ſta- 

tute which does not expreſsly name him 

578 (. 3 

21 The king is a party in every indiQ- 

ment, and alſo, in ſome ſort, in ap- 


peals 582 1. 10 p. 299 


KING's BENCH.—Bail. Aeptal. Cer- 


tiorari, 


1 The king's bench retains all the power 
which remained in the court of the high 
Juſticier, after the courts of exchequer 
and common pleas were ſeparated from 
it, eſpecially the ſupreme juriſdiction in 
all criminal matters 7 Ch. 3 
2 The king's bench is entruſted with the 
higheſt juriſdiction over all capital of- 
fences, miſdemeanors, public breaches 
of the peace, oppreflions of the ſub- 
jet, and all factions, controverſies, 
debates, miſgovernment, or other crime, 
manifeſtly againſt the public good 81. 3 
3 This court is empowered to find redret: 
for every injury 


[4 Tt is not neceflary to ſhew a 
for the remedial interpoſition of this 
court; for, being the ca/fos morum of 
the realm, wherever it meets with an 
offence contrary to the firſt principles 
of common juſtice, and of dangerous 
public conſequence, it will adapt a 
puniſhment proportioned to the enor- 
mity Page 8 f. 4 
It is in the diſcretion of the king's 
bench to inflict ſuch fine and impriſon- 
ment, and even infamous puniſhment, 
on offenders, as the nature of the crime 
requires 8 . 5 
6 This court is not confined to make ule 
of their own priſon, but may commit 
to any priſon in the kingdom, and no 
other court can bail a priſoner commit- 
ted by this court | ibid, 
7 The king's bench may proceed on in- 
dictments found before any other courts, 
and removed into it by certiorari, as 
well as on indictments and informa» 
tions originally commenced in it, &c. 
8, 
A ſtatute which appoints that crimes of | 
a Certain denomination ſhall be tried 
before certain judges, does not exclude 
the juriſdiction of the king's bench 
without expreſs negative words 
| 9. 382 f. 30 
9 Where a ſtatute creates @ new offence, 
and creates a new juriſdiction, pre- 
{cribing a certain mode of proceeding 
for the puniſliment of it, it is queſtions 
able whether the king's bench has con- 
current juriſdiction ibid. 
10 A record removed into the king's 
bench cannot regularly be remanded al. 
ter the term; but the judges, to pre- 
vent a delay of juſtice, may refuſe to 
receive it, &Cc, 9.7 
11 The king's bench may grant a nif 
prius, as well in caſes of treaſon and 
telony as in other caſes ; and in ſuch 
caſe the tranſcript of the record only is 
ſent down to trial ibid. 578 1. 2 
12 By 6 Hen. 8. c. 6. the king's bench 
may remand and ſend down, as well the 
bodies of all felons and murderers 
brought before them as their indict- 
ments, into the counties where the of- 
fence ſhall have been committed, and 
| | Way 


ibid | 
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may command the juſtices to proceed in 
the trial thereof, as if the ſame had 
never been removed Page 9, 10 
13 This ſtatute ſhall not extend to high 
treaſon 5 ſ. 9 
14 The king's bench is the higheſt court 
of common law, and hath power to re- 
verſe erroneous judgments of all infe- 
rior courts, and to puniſh all inferior 
magiſtrates, and all officers of juſtice for 
corrupt abuſes of their authority, but 
not for mere miſtakes, &c, 
10 ſ. 10. 405 ſ. 22 
15 The king's bench, being the ſupreme 
court of oyer and terminer, gaol-delivery, 
and eyre, ſuſpends the power of all other 
courts of this kind in the county where- 
in it ſits, during the time of its ſitting, 
and renders all their proceeding void 
10ſ, 11. 203 f. 18 
16 But ſuch juſtices may proceed upon in- 
dictments taken in a foreign county, 
and removed before them, or if taken 
before the term; e guere, if it is not 
ſafeſt to have a ſpecial com miſſion for 
this purpaſe IO, 11. 22 f. 3 
17 By 25 Geo. 3. c. 18. the ſeſſion of 
oyer and terminer, and gaol-delivery 
of Newgate in Middleſex, if begun be- 
fore the eſſoin day of any term, ſhall 
not be ſuſpended, &c. by the ſitting of 
the king's bench on the commencement 
of any term | 117 
18 All proceſs upon writs of appeal or 
indictments removed into the king's 
bench by certiorari ought to be made 
returnable coram nobis ubicunque fueri- 
mus iif. 12 
19 All proceſs upon bills of appeal of one 
in cuſtodia mareſchalli, and upon in- 
diftments commenced in the king's 
bench, ought to be returnable coram 
nebis apud i ſtmonaſlerium 
ibid. 232, 233 
20 Where the king's bench proceeds on 
an offence committed in the ſame coun - 
ty wherein it fits, the proceſs may be 
made returnable immediate!y ibid. 


_—_— 


his Where proceedings are limited to 


Judges of gaol-delivery and over and « 


terminer, the court of king's bench has 
an implied juriſdiction Paget 11 
f. 12 (N) 203 f. 18 
23 The juſtices of the king's bench are 
conſervators of the peace throughout 
the realm, and ſupreme coroners over 
all England ibid. & 43 ſ. 2 
24 Where the ſheriff or coroner may re- 
ceive bills of appeal, the court of king's 
bench may à fortiort do the ſame 
| ibid. 32, 33 
25 This court during term, and any judge 
of it during vacation, may admit per- 
ſons to bail for any crime whatſoever, 
except perſons committed for contempts 
12 
26 Where the body of an offender attaint- 
ed in the county is removed by habeas 
corpus, and the indictment by certiorari 
iato the king's bench, the court may 
award execution to be done by the 
marſhal ibid, 
27 Where perſons put in feigned bail fo 
as not to be reached by 21 Jac. 1. this 
court may order the parties to be ſet on 
the pillory ibid. 
28 The king's bench may order one who 
1s not a party to the cauſe to attend the 
maſter ibid. 
29 The king's bench may compel the 
production of examinations, books, pa- 
pers, &c. ibid. 
39 In what caſes the king's bench may 
puniſh offenders by attachment 213 
: c. 22 
31 The proceedings before juſtices of eyer 
and terminer, after the oyer determined, 
ought to remain in the king's bench 
35 f. 18 
32 Whether a pardon of à perſon con- 
demned be fore juſtices of gaol-· delivery 
may be allowed in the king's bench 
after the {cflion-is Jetermined 35, 36 
33 An appeal in the kiag's bench ought 
to be arraigned on the crown ſide, un- 
leſs it comes in by certiorar! 437 f. 4 


21 Proceſs on an offence removed into the 34 The king's bench is within 2 & 


king's bench by certiorari from a differ- 
ent county mult have have fiftecn days 
between the ee and the return 


dw. 6, c. 24. Which authoriſes jul- 
tices to proceed againſt acceſlaries, in 
the county wherein they are acceſſary 


458 f. 52 


ibid. 5721. 3 
| 1 


3 F 2 35 After 
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35 After an amerciament hath been /. 
treated into the exchequer, and a par- 
don been there produced and denied, 
the party, by habeas corpus cum cauſa, 
may have it allowed in the king's bench 

Page 562 1. 69 

36 No jury can be returned into the king's 
bench from a foreign county, without 
proper proceſs under the hand of the 


chief juſtice; if for an indictment in | 
fame county, guere, if a jury may not 


be returned by a bare preceprum eſt. Nc. 
returnable in mediately 578 f. 3 
37 Awiitof error lies in the king's bench 
Cf an attainder before the lord high 
ſteward 655 1. 16 
38 The king's bench may not only award 
execution againſt perſons attainted 
there, but alſo againſt perſons attaint- 
ed in patliament, or any other court 
of record 656 
39 In what manner the body, &c. muſt 
be removed ibid. 
40 If a peer be convidted in parliament, 
and the day of execution elapſe before 
execution done, the king's bench may 
appoint a new time of execution, 25e. 
parliament not fitting (N) 
41 How far the king's bench may pro- 
ceed in the trial of a peer 597 
42 The king's bench may award proceſs 
into any county in England 400 


KNIGHT. 


1 By fat. Neſt. the moſt loyal and wiſe | 


| Knights are ordered to be choſen co- 
Toners ; but at this day it is no good 
cauſe to remove a coroner that he is not 

a knight 70, 71 
2 Itisa good plea in abatement of an in- 
dictment, that a baronet is named 4night 
328 

3 By 24 Geo, 2. c. 18. no peer ſhall 
challenge for ' want of a knight being 
returned 580 


LATCHES. 
No latches is imputable to the king 574 


LARCENY,—Couny. 
1 In what caſes an appeal of larceny may 


4 


J 


be brought (ide Appeal, No. 89 to 105.) 

| Page 245 to 248 

2 In what caſes larceny is bailable (Fide 

Bail, No. 65 to 67.) 157, 158 

3 In what caſes larceny is excluded from 
clergy (Vids Clergy, Ne. 59 to 87.) 

, , 453910493 

4 If a man appear obſtinately mute on an 

arraignment for petit larceny, he ſhall 

have the like judgment as if he had 

conſeſſed the indictment 464 f. 10 

5 Perſons convicted of larceny. may be 

ſent to the houſe of correction, or tranſ- 

ported ¶ Vid: Clergy, No. 164. Tranſ« 

portation) $13, $14 

6 Where an acquittal or conviQtion of lar- 

ceny is pleadable to a ſecond proſecu · 

tion (Vide Autrefois Acquit, No. 8, wy 


| 2 

7 In what caſes thoſe who ſhall 2 .— 
and convict perſons guilty of larceny 
are intitled to a reward (Vide Reward) 

| 124, 125, 126 

8 Where accomplices diſcovering and giv- 
ing evidence againſt perſons guilty of 
larceny are intitled to a pardon ¶ Vide 
Pardon) 540 

9 On an indiAment for grand larceny the 
jury may find the priſoner guilty of petty 
larceny only 6241. 6 
10 $» alſo where the larceney is ouſled 
of clergy, and laid capitally, the jury 
may find him guilty, but not of the ca- 
pital part (Vide Verdi) 624 
11 The goods of a perſon guilty of petit 
larceny became forfeited on a fugam fe- 
cit, or default to the exigent (Vide 


Forfeiture) 639, 640 


LATIN, 


In what inſtances an indictment was vi- 
tiated by falſe or improper Latin, and 
where ſuch a defe& was helped by an 
Anglict, while the proceedings of law 
were in that language (Vide Engli/e) 

268. 271. 278, 338 10 342. 437 


, Afray, No. 1. 


I A court leet is a court of record _ 


0 


1 + iq i % 
A TABLE of PRINCIPAL MATTERS 


- the fame juriſdiction within ſome par- 


ticular precin& which the ſheriff's torn 
bath in the county C Vide Sheriff « Torn) 
Page 112 c. 11 
2 The end of inſtituting the court leet 
1131.2 
3 How far it exempts thoſe who live with- 
in its ptecincis from the torn 113 f. 3 
4 How far the leet is ſubject to the torn 
1141. 4 
5 For what cauſes a court leet may be 
forfeited © 114 ſ. 5 
6 What ought tobe the form of the caption 
of an inditment in the court leet 


114, 115 
now fallen into diſuſe 


115 (N) 
LET TE RS. Evidence. 


7 This court has 


Where treaſonable letters are laid as the 
overt act of high treaſon in compaſling 
the king's death, and the purport of 
ſuch letters only is ſet forth, the parti- 
cular letters may be read at the 2 

1 


LIBEL 
1 Whether juſtices of the peace have ju- 


riſdiction over libels 61 
2 Where one js indicted for a libel /ecun- 


dum tenorem ſequentem, the leaſt va- | 


riance between the libel recited, and 
that given in evidence, is fatal 
616 f. 36 


LIBER Tv. — Parifs Ward, 


1 How far juſtices of the peace for a 
county may act out of it or within a li- 
beity (Vide Juſtices of Pence) 53 

2 Whether a commiſſion within a certain 
liberty be grantable without a ſpecial 
ſuit to the king 56 

3 la what caſes @ place ſhall be intended 
io be within a liberty 362 1. 128 


LIGEANCE, 


An inditment for treaſon againſt the 
kiog's perſon muſt conclude contra li- 
teantiæ ſug debitum 


L I N E N. Vid: Clerzy, No. 78. 


LIVING. 


The different manner of ſetting forth live 
ing and dead things in an indictment' 
Page 333 


LOND O N.—Pide Outlazvry No. 50. 


1 An alderman of London is not compel- 
lable to be a conſtable ; for his exemp- 
tion is neceſſary for the good povern- 
ment of the city 100 ſ. 40 

2 Formerly only the London ſurgeons 
were exempted from the office of con» 
ſlable, /ed wide 18 Geo. 2. c. 1. ſ. 10 

101 

3 No viſae can come from the city of 
London generally by reaſon of its ex- 
tent; and the conſtant uſage is to ſhew 
in what ward and pariſh in London a 
faQt is done 266 

4 But it is a ſufficient addition to name a 
defendant generally of London, &c, 
without more 273 f. 120 

5 Whether a certiorari will lie to the 

courts of London (ide Certiorari, 

No. 26, 27.) | 407 

6 A return of the tenor of an indictment 
from London is good on a certiorari to 
return the indictment itſelf 420 f. 76 

7 London cannot join with other counties 
in taking an inqueſt 457 

8 The juſtices of peace and coroners with - 
in the city of London and county of 
Middleſex, &c, ſhall have the ſame 
authority to let to bail felons and pri- 
ſoners as before, 1 & 2 Phil. & Mary, 
c. 13. 163 

9 The want of freehold is a good chal- 
lenge to a juror in London, &c, 583 

10 For high treaſon every juror in London 
ought to have ſuch freehold or copy- 
hold as is required by 4 and 5 Will. & 
Mary 587 

11 By 3 Geo. 2. c. 25, jurors for the 
tri of any iſſue in London ſhall be 
houſeholders, and be worth 1001, per- 
ſonal property 586 

12 By 4 * 2. c. 7. leaſcholders- of 


320 f. 35 


373 500. 
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$01. a year over and above the rouſd· 
rents, may be jurors in Middleſex” 
Page 587 


13 By 11 Hen. 7. c. 21. and 4 Hen. 8. 


C. 3. jurors in London in real and per- 


ſonal actions, ſhall have the value of 
forty marks $8 
14 The citizens of London have a ſpecial 
p regs by charter, that in appeals 
rought by any of them there ſhall be 


no wager of battle 601 1,6 


| LORD S.— ide Peers. 


M 
MAIM.—Pide Appeal, 


1 There are no acceſſaries after the fat 
In maim 441 


2 No appeal of zzaim can be good with- 


out the word maybemiayit 258. 320 


MAINPRIZE.— ide Appeal, No. 31. 
and Bail, No. 1. 38. 40. 


MALICE.—Vide Homicide, Murder, 


How far an appeal muſt be malicious, to 


intitle the appellee to a recovery of da- 


mages 280, 287 


MAL U M. 


1 Whether a pardon of “ all offences, 
&c.“ will pardon offences mala in /e 
4 
2 The king c:nnot, by any „ 
cence, pardon, or diſpenſation what. 
ſoever, make an offence diſpuniſhable 
which is malum in /e 550 


| MANDAMUS, 

1 In what caſe the king's bench will grant 
a ferempiory mandamus, to diſcharge or 
to appoint a perſon from or to the of 
fice of conſtable 103 f. 47 


61. 21 


2 The court will refuſe an application ſor 

an information quo warranto, if the 
defendant can ſhew the right in queſ. 
tion has been determined on a manga. 


. Page 373 


* 


MAINOUR, 


Thoſe who are taken with the mainour, 
that is, with the thing ftolen as it were 
in their hands, are excluded from the 
benefit of a replevin by the ar. of WP. 
154 f. 41 
Anciently perſons taken with — = 
nour, might be tried without the forma» 
lity of an indictment 
o ſ. 5. 3131, 
By 28 Edw. 3. c. 1 42 Lau 5 * 
and 25 Eliz. c. 4. proceedings upon 
the mainour are ſaid to be taken away | 
N. in marg. 


* — th. 


MARGENT., 


If the county in which the ſact to be 
tried was committed, be alledged in 
the margent of the indictment, the par- 
ticular vill in which the offence is laid 
ſhall be intended within the county 314 
Sed quere, except ſuch vill be expreſs|y 
alledged to be in the county named in 
2 margent, or in the county afore- 
al r i 


MANSLAUGHTER.—Henicide. Mur- 
der, Autrefois Acquit. Pardon, 


| 1 Where the principal in murder is found 
guilty of manſlaughter, thoſe who are 
charged as acceſlaries before ſhall be 
diſcharged 447, 448 

2 By the 1 Jac, 1. c. 8. manſlaughter by 
Habbing, &c. ſhall be deemed murder 


4 
3 A clergyman conviQed of manſlaughter, 
and admitted to his clergy, ſhall not af- 
terwards be deprived for the _ 

5 
4 Whether by 3 Hen. 7. c. 1. 8 clerk 
convicted of manſlaughter ſhall 


be com- 
mitted, 


| 
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mitted, or bailed at diſeretion till the 
year be paſſed Page 508 f. 121 
3 A perſon convicted of manſlaughte! 
may be impriſoned for any time within, 
one year, in the diſcretion of the court 


509, 51 


MARKET OVERT. — Vid. Appeal, 
No. 105. to Neo. 128. 


1 Reſtitution in an appeal, or on an in- 
dictment of larceny, is not barred by 
fale in market overt 250 f. 5 

2 By 31 Eliz. c. 12. ſtolen horſes ſhall 
be reſtored without proſecution, if 
claimed in fix months, although bona 
fade fold in market overt 7 

251 (N) 3 in marg, 


many" Conſtable and Mar- 


MEASURES, 


Falſe meaſures are indictable in the ſhe- 
riffs torn 100 f. 58 


MELIUS INQUIRENDUM.—7/ige Co. 
rener, No, 78. 


MESSENGER. 


Practice has authoriſed the commitment 
of an offender to the cuſtudy of a me/. 
fenger, but it ſhall be intended to be 
for the purpoſe of carrying the priſoner 
to gal h 183 f. 9 

2 A priſoner brought to the king's bench 
ia the cuſtody of a meſſenger to be bail 
ed, ſhall not be re-committed to the 
cuſtody of the meſſenger, if he has not 
his bail ready, but to the marſhal of 
the court 180 (N) 1 

3 The king's meſſengers are not officers 
within the protection of the ſtatutes of 
7 Jace 1, c. 5. 21 Jac. 1. c. 12. and 


the 24 Geo, 2. C. 44 
| 61 f. 40 (N) 1 


i 


MIDDLESE X.—Fide London. 


1 By 25 Geo. 3. c. 18. the ſeſſions of 
ganl-delivery, &c. of NewoarTs in 
Middleſex, ſhall not be ſuſpended by 
the intervening fitting of the court of 
king's bench, between its commence» 
ment and concluſion Page 11 
Juſtices of peace and coroners for Mid+ 
dleſex ſhall have their accuſtomed power 
to bail felons and p:iſoners, notwith- 
ſtanding the ſtatutes of Philip and Mary 

| 16 
A certiorari may be granted to _— 
an inditment from Middleſex, on giv- 
ing three days notice 407 

4 By 4 Geo. 2. c. 7. all leaſeholders of 
50 l. a year improved rents in the coun- 
ty of Middleſex, - ſhall be liable to 
ſerve on juries | 587 


MISCONTINUANCE.— Vid, Diſconti- 


nuance. 


MISNOMER.—Yide Abatement, Addi- 


tion, } Name, 


1 No indie can take any advantage of 
a miſtaken ſurname in an inditment, as 
an appellee may do in an appeal 328 
But every other mi/nomer of the deſend- 
ant, except that of the ſurname, is 
equally fatal in an indictment as in an 
appeal ibid. 
A mi/nomer of the defendant's name of 
baptiſm may be pleaded in abatement 

ibid. 
Outlawry may be avoided, upon the 
defendant's coming in upon the capras 
utlagatum and pleading a miſnomer, 
either of the name or addition, in the 
writ 653 

5 In what caſes a writ of appeal may be 
abated for a mi/nomer 269 f. 103 


MIS RE CIT AL. 
What miſrecitals of a ſtatute upon which 


| 374 an 
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an indictment is founded are fatal Vid: 
IJadid nent, No. 234.) Page 349 to 356 


MIST RIAL. 


Where a cauſe ſhall be ſaid to be mifried, 
and how far ſuch mi/rial is fatal 428, 


429 
MISPRISI ON, 


1 An officer who has ſuffered a felon to 
eſcape may be tried for the miſprifion, 
although the party eſcaping is not con- 
victed of the felony 205, 210 
2 In a trial for miſpriſion of high treaſon 

wichin 7 Will, 3. there mult be two 
witneſſes to prove the indictment 

bt.” 366 f. 143 

3 An information will not lie for miſpri- 
ſion of high treaſon 369 ſ. 3 

4 By 33 Hen. 8. c. 23. miſpriſion of 
treaſon being confeſſed or examined by 
the privy council, may be tried in any 
county 569 

5 Whether a peremptory challenge is al- 
lowed in miſpriſion of treaſon 581 

6 The judgment in miſpriſion of high 
treaſon, is impriſonment during life, for- 
feiture of all goods and the profits of 
lands 632 


 MITTIMUS.—7ide Bail. Commitment, 
Breaking Prijon. 


MON K,—Jppeal, Ne. 251. 


Where a diſpenſation was introductive cf 
a monopoly, it was unlawful $51 


MONT H.—/id Indid nent. 
MORTMAIN, 


1 Mortmains and purpreſtures, as bein 
offences of a public nature, are * 


able of at the ſheriff's torn 
Page 10 
2 The ſtatutes of mortmain ih a 2 
the next immediate lord for an aliena. 
tion to a corporation; which being a 
gift of a particular intereſt to the party, 
can never be prejudiced by any prero. 
gative of the king | 551 
3 But it is ſaid that the king might, be. 
fore 1 Will. & Mary, c. 2. have dif. 
penſed with the ſtatutes of mortmaio ; 
fed quere $52 


MURDER, 


1 Whether the ſheriff in his torn may in. 
quire of the Ceath of a man rog 
2 If a murder be not expteſsly laid and 
proved to have been dore of malice 
prepenſe, &c, the offender ſhall have 
his clergy 480 
3 In what caſes murder is excluded from 
clergy 48 
4 If an indictment or appeal be made to 
alledge that the party was murdered at 
the time only when he received the 
wound, it is repugnant and void 
263. 325 
5 An acquittal of murder will be a good 
bar to a ſubſequent iagiQtment of petty 
treaſon , 27 
6 An appeal of death cannot amount to 
murder without the word murdravit 
258. 320 
7 In an appeal, the word murdrum in the 
count was amended by the bill on the 
file ET 7 278 
8 What is particularly required in a par- 
don of murder (Vide Pardon) 545, 545 
9 Murder is one offence, and being ac- 
ceſſary to it is another; therefore the 
word murder in 33 Hen, 8. c. 23. 
which authoriſes murder, when con- 
ſeſſed or examined before the privy 
council, to be tried in a foreign county, 
ſhall not extend to acceſſaries 569 f. 4 
10 On an indictment of murder ex na- 
litia præcogitata, evidence of malice in. 
plied is ſulbicient 618 
11 The declarations of the deceaſed after 
the mortal wound given, and while be 
is in extremis, are, on a trial for the 
murder, 
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der, admiſſable evidence 
| —_ Page 619 f. 46 
12 If a jury on an iadictment of murder 
find the priſoner guilty of nanſlaughter, 
they mult add ** and not of the mur- 
« dei”? 623, 624 


MUT E. 


or not to comply with the rules of Jaw 
when put upon trial, are as much a 
ſtanding mute in conſtruction of law, 
2s if no anſwer be made at all 461 f. 1 
2 Inſſting upon ſome frivolous defence, 
refuſing to plead in chief, or the gene- 
ral iſlue, or even to plead a good di- 
latory plea, and refuſe to plead over 
to the felony, are iuſtances of ſtanding 
mute ibid. 
3 If a priſoner refuſes to put himſelf upon 
God and his country, or by God anc 
his peers, or to wage baitel where ſuch 
tial is allowed, after having pleaded, 
it is a ſtanding mute ibid. 
4 The opinions of crown Jawyers whe- 
ther a priſoner who peremptorily chal- 
lenged above the number allowed by 
law was to be dealt with as with one 
that ſtands mute, or to be hanged 
461 1. 2 
5 A priſoner who thus perverlely and 
obllinately offends in high treaſon is 
ip/o facto attainted; and in felony the 
challenge ſhall be overruled 461 (N) 
6 He who demurs in law to an indict- 
ment or appeal ſhall not be eſteemed 
tofland mute 461, 462 
71 Aﬀter a priſoner hath confeſſed, or 
pleaded, and put himſelf on his coun- 
try, he ſhall not be conſidered to ſtand 
mute in reſpe& to his ſubſequent fi- 
lence 462 ſ. 4 
8 Sed guere, where a man does not con- 
feſs, but pleads not guilty, and after- 
wards ſtands mute, whether he ſhall not 
put to his penance | 
462 f. 4, Note in marg. 
9 Where a priſoner makes no anſwer at 
all, the court ſhall take an inquelt of 
office, by the oath of any twelve per- 
ſons that happen to be preſent, whether 


he do ſo of malice or by the act of 
God Page 462 f. 5 
10 If after iſſue joined, and the jury are 
charged, the ſtanding mute ſhall be 
tried by the jury, and not by an in- 
queſt of office ibid. 
11 If a man anſwers, but not effeQually, 
no icquelt is neceſſary, for his malice is 
apoarent 462 f. 6 


12 Where the priſoner is found to ſtand 
1 To anſwer impertinently, ineffeQually, | 


mute by the act of God, the court ſhall 
cauſe tae felony to be inquired of, and 
whether the priſoner be the ſame per- 
ſon, and ſhall ſee into whatever may 
be neceflary for his defence 462 f. 7 
13 Such inquiry ſhall not be made by 
an inqueſt of office, but by a jury re- 
turned by the ſheriff in the ſame man- 
ner as if the defendant had pleaded ibid. 
14 Wherever a perſon attainted flands 
mute to the demand of execution, he 
ſhall not be ſentenced to penance, but 
to execution | 4631.8 
15 If ſuch an offender hath always con- 
tinued in priſon after his attainder, no 
inquelt is neceſſary to prove his iden- 
tity; but where a perſon attainted be 
retaken after an eſcape, and ſtand mute 
to the demand of execution, it ſhall be 
inquired whether it is of malice or by 
the act of God, and in the latter find- 
ing then whether he be the ſame per- 
ſon or not 463, 464 
16 Standing mute upon high treaſon is 
equivalent to a conviction 464 f. 9 
17 If a man appear to ſtand obſtinately 
mute on an arraignment for petit lar- 
ceny, he ſhall have the like judgment, 
&c. as if he had confeſſed the indict- 
ment 464 f. 10 
18 By 33 Hen. 8. c. 12. any perſon 
ſtanding obſtinately mute upon an ar- 
raignment for any of the offences men- 
tioned in the act, ſhall have the like 
judgment, &c. as if he were found 
guilty 464 f. 11 


19 What is to be done to an appellee 


who ſtands mute on his arraignment 
8 464, 455 
20 By flat, Ves. notorious felons, &c. 
who will not put themſelves on in- 
queſts, ſhall have ſtrong and hard im- 
priſonment 465 f. 13 
21 The 


21 The opinion of the writers upon 
crown law upon this ſtatute 
4 Page 465 1. 14 

22 What is the nature of the PENANCE 

to which a priſoner wa to be adjudged 
upon his ſtanding mute 466 f. 16 

23 Women upon ſtanding mute are li- 
able to ſuch penance as well as men 

46 

24 At Newgate, where a priſoner refeſed 
to plead, the practice was to tie his 
thumbs together' with whipcord, &c. 
x 467 f. 18 

25 On ſtanding mute in high treaſon, 
petit treaſon, or felony, a priſoner for- 
feits both lands and goods in the ſame 
manner as if he had been attainted any 
other way 467 f. 19 

26 But where a perſon was adjudged to 
his penance · for ſtanding mute, and there- 
by prevented attainder, he forfeits his 
chattels only, and not his lands 


467 f. 19 
27 How ſuch forfeited goods may be 
granted 467 ſ. 20, 21 


28 Whether the proſecutor of an indict- 


ment or appeal of larceny be entitled | 


to a reſtitution of the goods ſtolen, 
upon the defendant's ſtanding mute 

| 249. 407, 468 

29 Wherever a priſoner ſhall be allowed 
clergy upon a conviction by verdict or 
confeſſion, he ſhall be allowed it on 
ſtanding mute 468 f. 24. p. 481 f. 27 


30 A ſtatute taking away clergy from | 


thoſe who ſhall be convicted of a crime 
doth thereby take it away from thoſe 
who ſhall ſtand mute ibid. 481 
31 By 3 & 4 Will. & Mary, c. 9. if any 
perſan is excluded from clergy by any 
former ſtatute, on conviction, by ver- 
dict or confeſſion, he ſhall not be ad- 
mitted to it on ſtanding mute 1614. 487 
32 By 12 Geo. 3. c. 20. priſoners who 
ſhall ſtand mute in felony or piracy, 
ſhall, on conviction, be liable to the 
ſame conſequences as if convicted by 
verdict or confeſſion 4 
33 Whether the recognizance of bail for 
felony be forfeited by the priſonet”s 
| Randing mute 177, 178 


A TABLE or PrINnciPAL MAr TIA 


* 


N. 
NAME, — Abatement. Dignity. Mijnomer, 
1 It is ſafeſt in ſetting forth a preſent. 


ment, or an affeerment, or an a&i 
of debt, to ſhew the names of 07a 
ſenters Page g; 1. 23 
In an appeal, a miſtake of the chriſtian 
or ſurname of the appellant, or wheie 
he is named with an addition to which 
he is not entitled, or where a peer who 
has more than one name is not named 
of the moſt noble, it may be pleaded in 
abatement 269 f. 10 
It is a good reply to a plea of a mil- 
nomer of the ſurname, that the party 
is as well known by one name as by 
the other 270 
4 No indifee can take advantage of a 
miſtaken ſurname ¶ Vid Miſnomer) 328 
5 The omiſhon of any name of dignity 
may be pleaded in abatement ibid. 
6 It is a fatal fault to place the addi- 
tion aſter the alias difus inſtead of the 
firſt name 328, 329 
7 Whether it be. ſufficient to deſcribe a 
man by his name of baptiſm only 331 
8 Inditments have been quaſhed for 
omiſſion of the names of the jurors in 
the caption of it 361 
9 It is diſcontinuance to deſcribe a man 
in the roll or proceſs, by a name vari- 
ant from that in the original 424 . 94 
10 A variance between a record of ac- 
quittal and that to which it is pleaded 
as to the name of the party, may be 
helped by an averment, that the ſame 
perſon was intended in both 323 


3 


NAVIGABLE RIVERS, 


1 By 24 Geo, 2. c. 45+ whoever ſhall 
ſteal to the value of 40 8. on any nav 
gable river ſhall. be excluded from 
clergy 493 

2 Theft from a barge in Limehouſe dock 
is not within this act 493, Note in nag. 

3 Money is ſaid not to be goods within 
the meaning of this act.— Vid Foſsr 


79. Sed quert NAVAL 


. 


af 
4 
& * 


A TAE or PRI 


NAVAL STORES. 
1 By 22 Car. 2. c. 5. thoſe who ſteal or 


embezzle naval ſtores to the value of 
208, are oulted of clergy in like man- 
ner as thoſe who ſteal woollens from 
the tenters - Page 492 1.7 
2 But the judges are empowered to tranſ- 
port the offender for ſeven years 493 


NEGATIVE PREGNANT, 
In what caſe an implied negative preg- 


nant will vitiate a plea 266 f. 127 
NEGLIGENCE.— Jia: Eſcape. 
NEGLECT, 

Whether it ſhall forfeit a leet ch. 11. f. 5 


NIGHT-WALKERS. 


1 A perſon may be indicted as a night- 
walker before juſtices of the peace 61 
2 A conſtable may arreſt night-walkers 
without a warrant 98 
3 Night-walkers may be indicted at the 


ſheriff 's torn 107 
4 Watchmen may arreſt ſuſpected night- 
. walkers 116 


5 It hath been holden that any private 
| perſon may arreſt a ſuſpicious night- 
walker « zo „ 122. 130 


NIL DEBIT. Via: Information Qui 
„„ © Bath, *: 


NISI PRIUS. 


1 The king's bench may grant a / 
Prius in treaſon and felony as well as 
m common caſes 91.7 

2 Where atrial of af privs is granted, or 
tranſcript only of the -record is ſent 
down . . | ibid. 

3 What power and juriſdiction juſtices of 
nifi prius have in criminal matters 
(Fide Aſtas and Mi prins) zy. ch. 7 

4 Juljices ot niſi prius have no power by 


% 


* 


NciPAL MATTERS, 


5 But by 14 Hen, 6. juſtices of ni/# prius 
may in an appeal give the principal 
judgment ibid. 

6 Juſtices of ni prius by an eſtabliſhed 
uſage have gained a power to aſſeſs the 
damages | ibid, 

7 The coſts ahowed to a defendant ac- 
quitted upon an information, only ex- 
tend to trials by i prius, and not 
where the cauſe is tried at bar 

| 374 ſ. 11 

8 A perſon is not liable to attachment 
for diſobedience of a rule at a prive 
unleſs it be made a rule of court 

230 f. 37 

9 In what caſe a diſtringat, &c. with a 

tales is grantable with a 2 privs 


576 f. 16 


10 The court above will take judicial no- 


tice of what is done at nifprius 576 f. 17 


grant a tales de circumſlantibuß 575 
12 By Hat. Wit. c. zo. all pleas in either 
bench which require an eaſy examina- 
tion may be tried by writ of a prius 
578 f. 2 

13 An iſſue joined in the king's bench, 
whether for treaſon, felony, or other 
crime, committed in a different county, 
may, by virtue of the above ſtatute, be 
tried in the proper county by writ of 
ni prius : ibid. 
14 Wherever the king is a party it is ir- 
regular to grant a ai prius without 
his ſpecial warrant, or the aſſent of the 


attorney-general 578 f. 3 
15 In an appeal the court may grant it as 
in common caſes ibid, 


16 The court of king's bench may reſuſe 
a ni prius, even on the motion of the 
attorney general if the cauſe require 

reat examination, except the king by 
1 ſignify his pleaſure to have a ni 


prius ibid. (N) 


NOBILITY. 


All nobility is loſt by an attainder of trea- 
ſon or felony | 648 


1. NOcC-· 


| flat. Wiſs. c. 12. to give judgment of 
impriſonment and damages in appeal 


upon an * before them Page 289 


11 In what caſes juſtices of aſſize may 


4 


A Tazit'or PRINCIPAL: MarTTERS 


NOCTANTER. 


The word zo&anter is neceſſary in every 
inditment of burglary ch, 25 f. 57 


* 


NONCLAIM. 


Where a woman who has title to dower 
may, by reaſon of her huſband's attaind- 
. Er, avoid the bar of nonclaim 


Page 647 ſ. 445 


NON COMPOS. 


Whether he can bring an appeal, or be 
an approver 240. 294 


NON OBSTANTE. 


1 Puere, whether the king's pardon 
of manſlaughter was good without a 
non ob/iante of the ſtatute of 2 Edw. 3. 
C. 2. | 545 

2 The king's pardon of murder, rape, or 

\ treaſon, canvot be good without a 20 
ob ante of 13 Rich, 2. unleſs the crime 
be ſpecified in the pardon 548 

3 By 1 Will. & Mary c. 2. no diſpenſation 
of any ſtatute by non obante ſhall be 
allowed | ibid. 

4 Where a non ob/fiante is neceſſary in a 
diſpenſation, and how far it may be ef. 


fectual 581,552 


NON OMITTAS, 


1 In what caſe a mon emittas (hall be 
awarded upon a ſheriff's retura 216 
2 In what caſes criminal proceſs requires 
the clauſe of non omittas 401 


NONSUIT.— 74. __ Information 
| Qui Tam, 


NOTICE. 


1 Whether it is neceſſary that notice of a 
new commiſſion ſhould be had in or- 


| der to determine a former one Page 


2 In every avowry in the ſherif”s tor? 
it ſhovld appear that notice was given 
of holding the court 951, 24 

3 All perſons Within the precin&s of a 
70 are bound to take notice of its or- 

ers 

4 On removing an indictment from bow. 
don and Middleſex, the other party 
ſhould have notice of the application 


What notice is neceſſary in Landes 
and Middleſex of the trial in gui tam 
5s: | 399» Note in marg. 


'NUL TIEL RECORD. 


1 What variances are immaterial upon 
ſuch an iſſue, in pleading a prior ſuit 
depending to a gui tam action or in- 
formation 3 

2 Where the object of a certiorari is only 
to try the iſſue of aul tiel record, it is 
ſufficient to certify the tenor only 

| 420 f. 76 


NUSANCE. 


1 All common nuſances are indictable in 
the ſheriff's torn 106 f. 58 
2 If a fact done in one county prove a nu- 
ſance in another, it may be indicted in 
either ü 315 f. 37 
3 An indictment for barratry, &c. need 
not conclude to the nuſance of all the 
king's ſubjects, to the nuſance of divers 
is enough - 323 
4 The king cannot pardon a nuſance 
which continues unreformed 553 f. 33 


O. 
OATH, 
1 All perſons are compellable to take the 


oath of allegiance at the torn or leet 
89 f. 2. p. 113 


2 Jurors are puniſhable by attachment for 


refuſing to be ſworn 21 
3 It muſt appear in a coroner's * 


U 


* 


A Tantz or PRIVAT Marrzxs. 


dat it was taken by the oaths of law- 
ful perſons of the county Page 77 
The caption of an indictment is bad 
unleſs it ſtew that the. jurors found the 
indictment upon their oaths 361 f. 126 
Whether it be neceſſary in gui 7am to 
have an oath, that the offence aroſe in 
the ſame county in which it is laid, 
and within a year before the ſuit 
383. 384. 386 
6 An oath may be adminiſtered to any 
ſe& of religion, but it muſt be accord- 
ing to the reſpective forms of each 612 
7 All evidence as well for the king as 
againſt him muſt be upon oath 613 


. 


ODIO ATIA.— Vid Bail, Commit- 
ment, 


OFFICE. 


1 In what caſes the coroner ſhall take an 
inqueſt of office of treaſure trouẽ 82 
2 In what manner the queſtion whether 
a priſoner ſhall be tried if he ſtands 
mute of malice, &c. ſhall be tried by 
an inqueſt of office 462, 453 
; Whether an inqueſt of office ſhall be 
taken to entitle an appellant in larceny 
to reſtitution 249, 250 
4 If a jury refuſe to find an office for the 
king upon full evidence, they may be 
fined oy 
5 By the common law, lands forfeited by 
an attainder were not veſted in the 
king during the life of the offender, 
till office found 636 f. 2 
6 By 33 Hen. 8. c. 20. forfeitures by 
attainders for high treaſon ſhall be veſt- 
ed in the king without office found 641 
7 A right of action or entry into lands 
forfeited by an attainder ſhall not be 
adjudged in the poſſeſſion of the king 
without an office, and ſcire facias, and 


ſeizure of ſuch office 642 f. 23 
OFFICER.—7ide Eſcape. Arras. Juf. 
tices of the Peace. 
OLD AGE. 


2 By fat, Vf, old men above the age 


of ſeventy years ſhall not be pat an 
juries Page 308 ſ. 20. 588 f. 26 
2 Perſons above fixty years of age may 
counterplead wager of battle 600, 601 


ORDERS,—Vide Clergy, Certiorari. 


* 


ORDINARY. 


1. By fat. Nest. ordinaries were prevent- 
ed from delivering their clerks who had 
been tried, without due purgation 

| 503 f. 110 

2 In what manner the judges uſed to de- 
liver clerks to the ordinaries in order to 
make purgation 504 

3 It was anciently the uſual method for 
the ordinary to demand the criminal as 
his clerk before the allowance of clergy 

504 f. 112 

4 But the court might allow the clergy 
without ſuch demand 505 

5 If the criminal had broke the priſon of 

the ordinary, the allowance of clergy 
was in. the ordinary's diſcretion ibid. 

6 The temporal judge and not the ordi- 
nary was to decide who had the right 
to clergy 50; ſ. 113 

7 In what manner a clerk was to be de- 
livered to the ordinary, and afterwards 

* demeſned at the common law 507 


ORIGINAL, 


It is a contempt puniſhable by attach- 
ment to take out a capias not warrant- 
ed by the original ch. 22. ſ. 11 


OVERT ACT.—Fide Indiammnt. 
Treaſon, Evidence, OR 


OUT-HOUSE, 


1 By 39 Eliz, c. 15. larceny to the value 
of 55. in the day time from any dwell- 
ing or out-houſe thereto belonging by 
breaking the ſame, is excluded from 
clergy ; but accgſaries are not within 


this ſtatute 500 l. 95 
2 An 


A TAEIIE of Paxincirar Matters, 


2 An aſſiſtant who does not enter the 


place where the larceny is committed is 
not within the act 

3 By 3 & 4 Will. & Mary, c. 9. aiders 
and abettors to any larceny to the 
value of 5s. by breaking any dvelling, 
op, or warehouſe thereto belonging, are 
excluded from clergy 501 1. 99 

4 An aſiſtant to ſuch a felony in an 
out-houfe, not being a ſhop, or ware- 
houſe belonging to a dwelling, without 
entering it, is clearly entitled to clergy 
02 

5 Acceſſaries before to ſuch a felony in 
any out-houſe, not being a ſhop or 
evarehcu/e, ale allo ſlill entitled to their 
clergy 502 f. 101 


OUTLAWR X. 


1 Proceſs of outlawry upon an appeal 
may be awarded in the county court 
till the eæigent 831. 41 

2 And guere, if the coroner may not 
award it even to an outlawry on the 
appeal of an approver 4 

3 A perſon outlawed in a perſonal action 
cannot bring an appeal until the out- 
lawry be reverſed 241 

4 A gquere, if a perſon outlawed in a per- 


ſonal action can be an approver 294 4. 


5 lt is ſaid a perſon outlawed in a perſon. 
al action cannot be a grand juror 
307 1. 16 
6 Whether one outlawed on an indict- 
ment of fclony may plead in avoid- 
ance of it that one of the indiFers was 
outlawed for felony 308 f. 18 
7 An outlaw may, in avoidance of the 
outlawry, ſhew that the indictment was 
found contrary io the 11 Hen. 4. c. 9. 
reſpecting the return of grand jurors 
: 312 f. 27 
8 Quere, whether outlawry in a perſonal 
action be within the exceptions of 11 
Hen. 4. c. . 312 ſ. 31 
9 OF PROCESS or OUTLAWRY 430 
10 Procels of outlawry lies in all crimes 
of a higher nature than treſpaſs with 
force and arms; but not on any ind:&- 
ment ſor a crime of an inferior nature 


430 f. 113 


Page 50 


4 4 


11 Outlawry does not lie upon a fictute 
unleſs it be either exprrblyor wa plied. 
ly given by it Page 430 1 

12 Several ſtatutes enumerated on which 
it has been adjudged not to lie 15. 

13 In proceſs of outlawry for any crime 
not capital, there muſt be three capiat's 
to the ſheriff of the county where the 
proſecution is commenced, before the 
exigent ſhall be awarded, unleſs afier 
Judgment, and then one capias is ſuf. 
ficient 431 

14 Quere, if the three capias's be not 
ſtill neceſſaty in rape ibid. 

I; In high treaſon and murder one capiaz, 
before the exigent is ſufficient 

431 f. 116 

16 By 25 Edw. 3. e. 14. after indictment 
found the court ſhall award a capiay, 
and upon 20 eft inventus returned, an- 
other capins ſhall iſſue, returnable in 
three weeks, commanding the ſheriff 
to ſeize the chattels of the offender, 
and if he then return that the body is 
not to be found, the #xigent ſhall be 
awarded, and the chattels forfeited, 
But if he appear before the return of 
the ſecond capias, the goods ſhall be 


ſaved : 431 f. 116 
17 This ſtatute does not extend to mur- 
der ibid, 


18 After ceßi returned, the court will not 
award the exigent upon the ſuggeſtion 
of an eſcape ; the ſheriff muſt return 
one | 431 f. 117 

19 Of ſeveral defendants, if ſome plead 
in abatement, the ſuit ſhalt be con- 
tinved againſt thoſe who make default 
by capias only, and no exigent ſhall 
iſſue till ſuch plea be * g 

31 Ll 11 

20 An exigent ſhall never be awarded 
but into the county where the offence 
is laid 431 . 119 

21 By 6 Hen. 6. c. 1. before exigent ſhall 
be awarded'for treaſon or felony in the 
king's bench, writs of caplat ſhall be 
directed to the ſheriffs of the county 
where the party is indicted, and where 
he is named in the indictment, return- 
able in fix weeks or more, and 40 
exigent awarded or outlawry gn 4 


A Tavis Or PIII AI MATTERS, 


before the return of ſuch capias, ſhall | 


void Page 432 1. 120 

2 55 8 Hen. 6. c. 10. where the offend- 
er dwells in a different county from 
that in which the indictment is found, 
after the firſt capias is returned, another 
capias ſhall iſſue to the county where the 
offender dwells, returnable in three 
months where the counties are holden 
from month to month, or in four 
months where they are holden by fix 
weeks, commanding the ſheriff to take 
his body, or to make two proclama- 
tions, and if the offender do no appear 
at the return, the exigent ſhall be 
awarded 432 f. 121 
23 This ſtatute does not alter the 6 Hen. 


6. c. 1. (Vide ſupra No. 21.) con-| 


cerning the proceis of king's bench, &c. 
433 
24 By 10 Hen. 6. c. 6. the ſecond capias 
required by 8 Hen. 6. c. 10. ſhall be 
awarded upon indictment removed by 
certiorari 433 1. 123 
25 Obſervations upon theſe ſtatutes 
| 1433 1.434 
26 A capias, directed to and returned by 
the chancellor of ſuch county, ſhall be 
awarded into a county palatine, when 
the defendant is named of any place in 
- ſuch county 
27 What ſhall be done if the chancellor 
does not return ſuch writ ibid. 
28 If a defendant be named both of the 
county in which the inditment is found 
and in which he dwells, there is no 
need of a capiat with proclamation 
according to 8 Hen. 6, 434 f. 126 
29 No capias need be awarded to the 
county of which it is {tated the deſend- 
ant lately was ibid. 
30 But if a defendant be named late of 
B. late of C. &c. a capiar ſhall go to 
each county, different from that in 
which the proſecution is IRON 
ibid. 
31 An outlawry contrary to the ſtatutes 
above mentioned is not woid, but 
voidable by writ of error 434 1. 127 
32 By fat. Weſt, which extends to indict- 
ments as well as appeals, none ſhall 
| outlawed as acceſſary unleſs the 
Peincipal be attained, but the exi- 


434 f. 125] 


gent ſhall continue till the principal 
de attainted Page 434, 435 
33 Where ſome of the defendants are 
charged as principals and others as ac- 
ceſſaries, before the award of this exi- 
gent, the outlawry of the acceſſaries 
1s reverſable 435 f.130 
34 2uere, whether if an appellaat take 
out-the exigent at the ſame time againſt 
all the defendants, he muſt not, When 
they appear, count againſt them as 
principals 435. 436 
35 If when he comes to the exigent, he 
counts againſt ſome as principals and 
others as acceſſaries (which is the ſafeſt 
way), he muſt take out the exigent only 
againſt the principals, and a capias 
againſt the acceſſaries 436 
36 Where there is more than one prin 
cipal, the exigent ought not to iſſue till 
all of them are attainted 436 f. 132 
37 A perſon outlawed ſhall have bis 
clergy in the ſame manner as if he had 
been otherwiſe convicted 481 f. 2 
38 A ſlatute taking clergy from tho 
who ſhall be found guilty, does not 
take it from thoſe who are outlawed 
8i f. 28 
39 Perſons outlawed are ouſted of their 
clergy by the 1 Edw 6. (page 485 f. 
35. but not by 23 Hen, 8. (page 481, 1. 
31.) nor by 25 Hen. 8. (page 481 f. 
33.) nor by 10 & 11 Will. 3. c. g. 
(page 491 ſ. 65.) nor by 12 Ann. 
c. 7. page 492 ſ. 68.) 
40 Whether perſons outlawed for horſe- 
ſtealing, be ouſted of their clergy 
490 f. 61, 62 
41 Juſtices of gaol- delivery may award 
execution againſt ſuch priſoners as 
have been outlawed before juſtices of 
the peace ' $33 
42 Perſons outlawed for felony are ex- 
cluded from rep/evin by the ſtatute of 
Weſtminſter t53 f. 40 
43 It is a good cauſe of challenge to a 
juror that he is outlawed 587, 588 
44 If a peer abſent himſelf and cannot 
be found, he may be outlawed per ju- 
dicium coronatorum, &c, 597 1. 16 
45 Outlawry in a perſonal action is nat a 
good exception againſt a witneſs as it 
is againſt a juror 610 f. 21 


| 45 Judgment of outlawry is given by the 


coroner 


2 223 


+ 


A TAT or Princiral MATTERS, 


' ebrover at the fifth county court upon, 
the parties not appearing to the exigent 

| Page 6341. 21 

7 The exigent is a writ commanding 


the ſheriff to cauſe the defendant to 


be demanded from county court to 
county court, till he be outlawed 
| ibid. 
43 How ſuch judgment ſhall be entered 
on the record ibid. 
49 If the judgment appear not to have 
been given by the coroner, it is erro- 
neous c Notes in marg. 
co In London judgment of outlawry 
is given by the recorder ibid. 
51 When a judgment of outlawry for 
treaſon or felony appears of record by 
the ſheriff's return of the exigent, the 
party is as much attainted, and ſhall 
forfeit and loſe as if he had received 
ſentence upon verdi& or. confeſſion 
L | 634 f. 22 
52 And quere, if the party is not equally 
attainted by the coroner's return of a 
certiorari directed to the ſheriffs to 
certify whether he were outlawed or 
not 634 f. 22 
3 Any one as amicus curiæ, may inform 
the court of error in proceſs of outlawry 
| 634 f. 23 
54 The party ſhall have counſel aſſigned 
to take advantage of error in outlawry 
ibid, 
55 But if the outlawry be only voidable 
and the party will take no advantage 
of error, execution ſhall be awarded, 
but no judgment pronounced i#6b;d, 
56 Whether an outlawry may be reverſed, 
upon a defendant coming in upon the 
capias utlagatum the ſame term the 
exigent is returnable, without a writ cf 
error for faults apparent on the record 
50, 651 
57 The purchaſer of land of 8 perſon 
afterwards outlawed for felony may 
falſify the record both as to the time 
and nature of the offence; 652 
58 At common law in favorem vitæ, an 
outlawry of treaſon or felony might be 
avoided by plea of ſome fact which 
rendered his appearance impoſſible ; but 
no outlawry for any other crime, againli 


1 


| 


a party rightly deſcribed, can beavoid. 
ed by any plea of fact Page 652 f. 6 
By 26 Hen, 8. c, 13. & 5 & 6 Edw 
6. c. 11. judgment of outlawry for trea. 
ſon againſt perſons abroad at the time 
it is 5 ſhall be good, but the 

party within a year may appear i 
king's bench and won wy 
ment, &C. 633 
60 Theſe ſtatutes extend to treaſon, ſub- 
ſequent to the 25 Edw. 3, 653.8 
61 Any outlawry may be awarded by the 
defendant coming in upon the capias ur- 
lagatum and pleading a miſnomer, &c, 
&c. &C, 653, 654 


59 


OYER and TERMINER, 


1 By the common law as well as 27 Hen, 
8. c. 24. none ſhall create juſtices of oyer 
and terminer, &c. &c. except the king 
| 19 f. 1 

2 By what kind of inſtruments uach juſ- 
tices muſt be conſtituted ¶ Vid: Com- 
miſſions) 20 

3 How the authority of ſuch juſtices may 
be ſuſpended, revived, or determined 


22 
4 Their power is wholly ſuſpended by 
the court of king's bench fitting in the 
ſame county for which they are com- 
miſſioned z but it revives without pro- 
cedendo upon the abſence of the king's 
bench 221. 3 
5 Their authority may be ſuſpended by 
ſuperſedeas on proof that their com- 
miſſion was unduly granted, but it may 
be again revived by procedendo ibid. 
6 A commiſſion once determined cannot 
be revived without anew commiſſion 

i 

7 Commiſſion of oyer and terminer, &c. 
was, before 7 & 8 Will, 3. c. 27+ and 
1 Ann. c. 8. impliedly determined by | 
the demiſe of the king, and before 1 
Edw. 6. c. 7. by the juſtice's accept» 

ance of any new name of an 

i 22 1. 5. 
8 The authority of ſuch juſtices is allo 
impliedly determined by holding a ſeſ- 
ſion without adjourning it, &c. yr 2 


* 


9 80 alſo by granting a new commiſſion to 


other perſons of the ſame nature Page 23 
10 In what manner notice of ſuch new 
commiſſion ſhall be ſaid to be given 
231. 9,10 

11 By 1 Edw. 6. e. 7. the proceſs made 
by the old commiſſioners ſhall be con- 
tinued by the new ones 23, 24 


12 By 2 & 3 Phil, & Mary, e. 18. com- 


miſſions of cer and terminer, &c. &c. 
c. ſhall not invalidate commiſſions of 
the peace 24. 13 
13 How far the preciſe letter of com- 
miſſions of oyer and terminer, &c. &c. 
muſt be obſerved by the juſtices 24 f. 14 
14 What form is to be obſerved in the 
adjournment of ſuch commiſſions 
> +0444 $ 
1; How far the power given by commil- 
ſions of oper and terminer may be alter- 
ed, enlarged, abridged,or divided 24, 25 
16 Whether juſtices of eyer and terminer, 
&c. may fit in one county to try of- 
fences committed in another 25, 26 
17 By g Edw, 3. c. 5. juſtices of eyer 
and terminer, &c. &c, ſhall ſend their 
records, &c. into the exchequer every 
Michaelmas 26 f. 20 
18 Juſtices of eyer and terminer and gaol- 
delivery may proceed in the execution 
of both commiſſions at the ſame time 


26 f. 21 
19 Commiſſions of eyer and terminer are 
either general or ſpecial 26 
20 The form of a general commiſſion of 
oyer and terminer 27 
21 Whether it extends to ſuits between 
party and party 27 1,2 
22 An enumeration of ſpecial commiſ- 
ſions of oyer and termi ner 27 


23 Juſtices of oyer and terminer have no 
wer to proceed againſt any perſons 
ut thoſe who are indicted before them- 
felves 28 f. 32 
24 But they may he authoriſed» by the 
wording of their commiſſion to hear 
and determine indiaments found elſe- 
where | ibid. 
25 Where a ſtatute prohibits a thing, and 
not appoint in what court it ſhall 

be puniſhed, the offender may be in- 
dicted before juſtices of oyer and ter- 
miner 28 f. 33 
Vor. II. | 


* 
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26 To what and on what ceca- 
ſions commithons of eyer and termingr 
are grantable Page 29 f. 34 

27 By flat. Ne. no writ of * 
ad audiendum et terminandum' (hall be 
ranted, except to the juſtices of either 
nch, or juſtices in eyre, We, 29 { 34 

28 By 2 Edw. 3. c. 2. oyers and terminers 

ſhall not be granted but before juſtices 

of the one bench or the other, or juſ- 

tices itinerant 29, 30 

29 By 34 —— c. 1. juſtices of oper 
and terminer ſhall be named by the 


court and not by the party 30 ſ. 36 
30 Theſe — relate to ſpecial 
commiſſions granted upon particular 


occaſions at the requeſt of the party, 
and not to the king's general commiſ- 
ſion of eyer and terminer 30 
31 The 1 Edw. 6. c. 7. — 
ſubſequent juſtices power over re- 
prieved by former juſtices, does not ex- 
tend to conviction before juſtices of oyer 
and terminer | 351.18 
32 The proceedings before juſtices of oyer 
and terminer after the oyer is determined 
ought to remain in the king's * 
1014. 
33 Whether juſtices of the peace may 
proceed on a ſtatute which gives autho- 
rity to juſtices of oyer and terminer 88 
34 Juſtices of oyer and terminer cannot 
align a coroner, and therefore they 
cannot receive the appeal of an ap- 
prover ' , 296 f. 16 
35 Quere if juſtices of cyer and terminer 
may award a wenire for the trial of an 
iſſue joined before them, returnable the 
day on which the party is arraigned, 
unleſs the crime amount to felony, or 
the party conſent to be tried immedi- 
ately : 572 f. 4 
36 A venire before juſtices of eyer and ter- 
miner, returnable at a day certain, is er- 
roneous, uples the ſeſſion appear to have 
been adjourned to the ſame day 573 
37 The award of a wenire returnable be- 
fore juſtices of euer and terminer, &c. 
— not expreſaly mention beſore 
what juſtices it ſhall be returnable 


573 . 7 
38 Juſtices of gyer and lerminer cannot 


aye gie 
3 


any 


+ 
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any iſſue joined before them by force of 
a bare award: They ought to make a 
particular precept to the fl. - riff for that 
purpoſe under their ſeals Page 572 
9 In what caſes they may award a Zales 

(Fide Jurors, No. 45) 58, 586 
40 By 5 Ecw. 3. c. 11. Joſtices of oyer 

and terminer may awaid proceſs into 

any county of England in relation to 
perſons indifted or appealed before 
them of felony 4oo f. 1 


2 


p. 
PAIN FORT ET DURE. 


1 The nature of the judgment 466 f. 16 
- judgment of pain fort et dare iv one 
. felony, is no bar to a proltecution for 
another 531 


PALACE. 


The judgment for ſtrikiog in the king“ 
palace 632 f. 12 


a 


PALATINE. 


1 By 27 Hen, 8. c. 24. proceſs for trea- 
ſon, felony, or treſpaſs in every county 
n ſhall be in the name of the 
ing only, &c, refed in the name ot 
him who hath the franchiſe 4o1ſ7 

2 A certiorari lies to a county FR 
3 A certiorari to remove an jodiemen 
at an aflize in a county palatige ſhall 
be direQed to the chancellor of ſuch 
county, who ſhall ſend for it to the juſ- 
tices of aſſize 410 f. 41 

4 The proviſions of 5 & 6 will: & Mary, 
c. 11, concerning the removal of in- 
 ditments by certiorari, are extended to 
the counties FEE of Cheſter, Lan - 
caſter, and Durham 414 


5 A capias ſhall be awarded into a coun- 
ty palatine, where the defendant in an 
ind ctment or appeal is named of any 


place in ſuch county 


434 C125, 


6 The 34 & 35 Hen. 8. e. 14. dpd 


ing the clerks of aflize, dc. certifyi 
tranſcripts of records of attainder, — | 
not exterd to the counties palatine 


Page 477, 478 
PANE L.—/ide Turers, 


PARDON. 


1 Anciently the right of pardoning was 
claimed by certain lords: But by. 27 
Hen, 8. c. 24. no perſon whatſoever 
ſhall have power to pardon treaſon and 
felory except the king 638 f. 1 

2 WHERE A PARDON is MATTER or 
RIGHT | 638 f. 2 

3 By Hat. Glencefter, e. 9. where perſons 
are indicted for murder, and the jury 
find it per infortunium or Je defendends, 
upon the report of the juſtices the king 
ſhall pardon him #f it pleaſe hin 

$1.2 

4 The words if it pleaſe the bar, are 
only ſpoken out of reverence to him, 
and do not render rhe right of the ſob- 


ject to a pardon precarivas $39 
5 The forfeiture of goods by ſuch howi- 
cice, is ſaved by paroon $39 


6 A pardon is as neceſſary for one who is 
indifted of homicide /e defendends, and 
confeſſes it, as for one who is found 

vilty /e defendendo on an inditment 
for murder ibid. 

7 2uere, if the perſon convicted be found 
to have fled, whether a pardon will 
ſave the forfeiture ibid, 

8 By 4 & 5 Will. & Mary, c. 8, robbers 
out of priſon who ſhall diſcover two of- 
fenders ſo as they be convicted, ſhall 
be entitled to a pardon 539» 549 

g By 6 & 7 Will, 3. c. 47. clpperty 
coiners, &c, diſcovering and convicting 
two offenders, are entitled to 3 pardon 
for all ſuch crimes comm! 
the diſcovery — | 2 

10 By 10 K 11 Will, 3. e. 23. 

We horſeſtealete, ſhopliſters, 
who ſhall diſcover two or more 3 
ſhall be entitled to a pardon 340 (5 

11 By 5 Ann. w_ _ — 

cony 
breakers who 
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offenders, ſhall have 40!. and a pardon 
of all felonies except treaſon and mur 
der Page 540 1.6 
12 By 8 Geo, 1. c. 18, any ſwuggler 
diſcovering and convicting two or 
more of his accomplices, ſo as the value 


of the goods recovered by ſuch diſ- | 


covery exceed gol. ſhall receive 40]. 
and be entitled to a pardon 540, 541 
13 By 25 Geo. 3. c. 57. accomplices dil- 
covering an offender in counterfeiting 
lottery orders, are entitled to a pardon 
541 Notes in marge 

14 Perſons to whom the king has by 
ſpecial proclamation in the gazette or 
otherwiſe promiſed his pardon are en- 
titled to it of legal right 541 (N) 
15 In what manner an approver who con- 
vids the appellee is entitled to a pardon 


299. 541 
16 An accomplice who makes a full and 
| fair diſcovery, and gives evidence of all 
he knows, may, by analogy to the law 
of approvement, entitle himſelf to a re 
commendation to the king's mercy, but 
not to a pardon of legal right 
| 541 (N) 1 
17 A juſtice of the cannot pardon 
an offender, and tell him he ſhall be ad- 
. mitted a witneſs for the king 541 (N) 2 
18 The king's bench will bail an ac- 
complice who has entitled himſelf to 
the hope of me ey by the fairneſs of bis 
diſcovery, in order that be may apply 
for the king's pardon ibid. 
19 Tus naTURE OF A PARDON OF 
GRACE 541 
20 Wherever it may be reaſonably in- 
tended that the king, when he granted 
the pardon, was not fully apprized of 
the heinouſne(s of the crime, or the 
nature of the conviction for it, the par- 
don is void, as being gained by impo- 
ſition on the king 542 f. 8 
21 The law has intruſted the king with 


the high prerogative of pardoning. 
upon * confidence he will 


ſpae thoſe only who ought, by the pe- 
culiar circumſtances of their caſe, to be 


. 
* d. 
22 Inſtances of pardons being void on 


the 


—_— 


| quainted with the true ſtate of the caſe 
Page 542, 543 
23 Anciently a pardon of all Ala in- 
cluded a pardon of all treaſon: 5437.9 
24 But a pordon of all felonies will not 
now pardon any felony coming within 
the general limitations of the pardon 
and murder and rape are 2 
cluded by 13 Rich. 2.— The reaſon of 
it ibid. 
25 It muſt appear by the pardon of a per- 
ſon attainted, that the king was ac- 
quainted with the attainder ibid, 
26 General pardons are uſually made by 
act of parliament, and have of late 
rarely been granted by the crown with- 


out a particular deſcription of the of- 
fence intended to be pardoned #bid, 
27 In what manner the ts of 


pardons which do not particularife the 
offence ” to be underſtood ibid, 
28 By 27 Edw. 3. c. 2. in every pardon 
of hens, the ſuggeſtion on which it is 
made, and the name of the perſon 
making the ſuggeſtion, ſhall be com- 
priſed ; and if the ſuggeſtion be after 
found untrue, the pardon ſhall not be 
allowed 544 f. 10 
29 By 5 Hen. 4. c. 2. if an approver 
become a felon again after a pardon, he 
who procured the pardon ſhall forfeit 
1001, ibid. 
30 A general pardon of felonies extends 
- Not to piracy 544 f. 11 
31 No pardon of felony ſhall be carried 
further than the expreſs purport of it 
44 f. 13 
32 Where a general act of * 0 ex- 
cepts ſome particular kinds of felony, 
ſuch exception extends to perſons at- 
tainted of them $44 . 13 
33 By 2 Edw. 3, e. 2. a pardon of man- 
ſlaughter only be granted when a 
man ſlayeth another in his own defence, 
or by misfortune $45 f. 14 
34 But it ſeems the king's pardon of any 
other homicide is good without @ nee 
obflante of this ſtatute ibid. 
35 An outlawry in an appeal of death 


may be pardoned ſo far as the public 
2 is concerned in it N. in marg. 
36 By 13 Rich,”2. c. 1, no pardon ſhall 
be allowed for wcaſon, murder, or 


382 


rape, 
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rape, unleſs the ſame treaſon, murder, 
or rape, be ſpecified in the ſame char- 
ter Page 546 
7 This ſtatute was meant to prevent the 
abuſe of the prerogative ; and no par- 
don of murder, rape, or treaſon, with 
out a mor ob/tante, could be good; but 
by 1 Will, & Mary, c. z. no diſpenſa- 
tion of any ſtatute, by ox obflante, 
ſhall be allowed 546 f. 17 
38 Pardons of manſlaughter, or any other 
felony, remain as they were at common 
law ide fapra) | 547 
39 The pardon of a felonious killing may 
be well pleaded to an indictment of 
man/laughter fer the ſame homicide 


ibid. | 


40 If ſuch a pardon be pleaded to the 
finding of manſlaughter upon the coro- 
- ner's inqueſt, the court will not allow 
it, until mavſlaughter only bas been 
found on the indictment ibid, 
41 Where a general pardon of all perit 
treaſons excepts murder, it cannot be 
avoiced by indicting one for murder 
who is guilty of petit treaſon 547 f. 19 
42 A general pardon of all felonies, &c. 
except murder. ſhall extend to a ele de 
Je, and not be conſidered within the ex- 
ception 547 f. 20 
43 Uf a general a& of pardon extend to 
all felonies, offences, injuries, miſde- 
meanots, and other thiogs done be- 
fore ſuch a day, it pardons a homicide 
from a wound given before the day of 
which the party died not till afier 


547 f. 21 


44 Bat it ſeems that this rule of law mult 
be underſtood to pardon ſuch offences 
_ooly, as are not within any of the ex- 
ceptions of the pardon, although they 
may not be completed till after the day 
mentioned . Foſter 66 
45 The pardon of a principal allowed be. 
fore his conviction, is th in effect 

a pardon of the acceſſary 548 
46 If a man be bound as ſurety for an- 
other to the king for the payment of a 
dcbt, the pardon of the principal is alſo 

a pardon of the ſurety, even if the time 
of performance be not arrived at the 
time of the pardon 548 f. 23 


47 A pardon. to ſeveral, of all * 


*. 


| 


] 


„ 


1 
þ 
; 


— 


done by them, without adding 4 
of them, is void. The _ 78 * 
age 848 
48 The king's grant of a procetiy, — 
a felon ſhall not operate as a pardon $49 
49 The law will not ſuffer a pardon to be 
carried beyond the expreſs purport of 
n ibid, 
50 A pardon of all mi/þrifions, tre/paſir, 
offences, and contempts, will pardon a 
contempt, a fa /e return, ſtriking is 
Wiſtminfler hall, barratry, premunire, 
and perhaps all offences not capital 

: 540 f. 26 
51 It is queſtionable, whether a general 
pardon of all treſpaſſes extends to cham- 
perty or confederacy ſ. 2 
52 The king cannot pardon 3 — 
ſo far againſt the public good as to be 
indictable at common law, before it 
happens; and guere, if he can fo par» 
don an offence made puniſhable by ſta- 
tute 850 ſ. 28 
53 The king's grant to the keeper of a 
priſon that he ſhall go free from all 
eſcapes, has been adjudged to diſcharge 

a fine for a ſubſequent negligent eſcape ; 
fed quere, but it will not pardon a vo- 
luntary eſcape 550 ſ. 29 
54 The king may diſcharge rhe poſtbi- 
lity of an intereſt before it happens ibid. 
55 It is a general rule that the kiog can- 
not pardon an offence that is malum in 
fe before it happens 951 
6 Formerly it was held, that the king 
might diſpenſe with a thing which, be- 
ing lawful in its own nature, was only 
prohibited by act of parliament, fo far 
as the public is concerned, excepting 
ſuch diſpenſation introduced a great in- 
convenience ibid, 
57 The king cannot diſpenſe with an att 
of parliament which gives a particular 
intereſt or right of action to _ 

i 


5 


grieved | id, 
58 The king's power of diſpenſing with 
ſtatutes which intrench upon the pre- 
rogative examined : 555 552 
59 The king may diſpenſe with a right 
of entry for a forfeiture, which fa- 
tutes, as thoſe of mortmain, give bim 


60 But by 1 Will. & Mary, & e 
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diſpenſation, by von obfante, of or to | 75 


any ſtatute, ſhall be void, except a diſ- 
penſation be allowed in ſuch ſtatute 
Page 553 f. 31 
61 The king could never diſpenſe with a 
ſtatute before it was made 553 f. 32 
62 The king may pardon any offence af- 
ter it is committed, ſo far as the public 
are concerned 5531. 33 
63 The king may pardon the penalty for 
an offence agaiolt a popular ſtatute, be- 
fore any ſuit commenced by an 8 
ibid, 
64 The king cannot pardon a public nui- 
ſance which continues unreformed, ex- 
cept as to the fine incurred previous to 
the pardon ibid. 
65 The king cannot bar any action on a 
ſtatute by a party grieved, nor even a 
popular action by a common informer, 
if commenced previous to the pardon 
553» 554 
66 The king cannot diſcharge a recog- 
__ of the peace before it is forfeit- | 
: | 
67 A pardon will not bar an appeal, _—_ 
cept it be at the ſuit of the wo after 
the nonſuit of the party $541. 35 
68 If a parden be granted of an appeal at 
the ſuit of the party, it ſhall not be al- 
lowed, except on a ſcire facias againſt 
the appellant, &c. ibid. ſ. 36, 37 
69 In what manner an appelice muſt pro- 
ceed to make a pardon of the appeal 
good ; $54» 55S 
70 Quere, whether the king, upon an ap- 
peal of death, can pardon the burning 
in the hand, if the appellee be convict- 
ed of manſlaughter 555 f. 39 
71 Where a ſtatute gives a public puniſh- 
ment for a private injury, the king 
.may pardon it | ibid. 
72 The king's pardon will diſcharge any 
ſuit in the ſpiritual court ex officio, or 
pro reformatione morum, or /alute ani- 
4 FW 550 f. 41 
73 If the time of ſuch a pardon be prior 
to the award or taxation of coſts, it 
will diſcharge them alſo ; but not if | 
the coſts be taxed _ #bid. ſ. 42 
74 A pardon of all conzempts will pardon 
a perſon impriſoned by excommunicato 


for non-payment of coſts ibid: 


Qvere, whether au excommunication 
can be diſcharged by the king's pardon 
; by. Page 556 f. 42. (N) 
76 A pardon will not diſcharge a fait, ei- 
ther temporal or ſpiricual, in which the 
plaintiff hath a ſpecial intereſt 5g 55 f. 42 
77 Whether a pardon will diſcharge ſub- 
ſequent coſts upon a removal of a cauſe 
into the ſuperior courts 556, 557 
78 Coſts taxed to the party grie ved for a 
contempt in equity are not diſcharged 
7 a pardon of all contempts; fed quere, 
if the coſts are taxed upon attachment 
by the prothonotary 557 
79 By 12 and 13 Will, 3. e. 2. no par- 
don under the great ſeal ſhall be plead- 
ed to an impeachment by the commons 
in parliament 557 f. 44 
80 After the impeachment is determined, 
the king may pardon the offender 
; 357 N) 
81 The king may extend his mercy on 
what terms he pleaſes, and may annex 
a condition, either precedent or \ubſe- 
quent, on the performance of which the 
validity of the pardon depends 
3 $57 6.45 
82 If the king pardons a man for felony 
whereof he flands indifted, We, Wc. 
and the man in fact never was indicted, 
the pardon is void; for the king ap- 
pears to have been deceived $87 ſ. 46 
83 A pardon gives the ſubject of it a new 
money credit ; clears him from 
the infamy of his conviction ; makes 
him a good witneſs ; and enables him 
to maintain an action for calling him 
felon, &c, | 558 
84 A pardon of burning in the hand in 
manſlaughter hath the ſame effect as 
byrning in the hand would have had 
$58 . 49 
85 A pardon is of no manner of force, as 
to the legal effect of it, till it has paſſ- 
ed the great ſeal a 558 f. 50 
86 The arreſt of a perſon pardoned with- 
out notice is excuſable, becauſe arreſts 
are for the public good $581.51 
87 By 4 Geo. 1. c. 11, completely ſerv- 
ing the term for which a convict may 
be tranſported ſhall have ihe effect of a 
pardon ibia, 
83 Quere, whether a pardon of a Convic- 


| 


4 
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tion of perjury will enable the perſon 
pardoned to be a competent witneſs 
Page 558 f. 52 
89 A conviction, &c. during 
of parliament is diſcharged by an 28 
paſſed during the ſame ſeſſion which 
pardons the offence 658 f. 53 
go No pardon without expreſs words 
ſhall diveſt an intereſt veſted by a pre- 
cedent conviaion or attainder 
: $59 f 54 
91 A pardon prior to a conviction ſhall 
prevent any forfeiture, either of land 
or goods ibid. 
g2 In what manner a general pardon of 
all judgments and executions ſhall ope- 
rate ; 559 f. 55 
93 A pardon of a crime, which is made 
penal by ſtatute, and which alſo diſ- 
ables the party, will diſcharge the 
penalty, but not the diſability 
52 | 559 f. 56 
94 The king's pardon cannot fave cor- 
ruption of blood by aitainder of treaſon 
or felony - $59 f. 57 
95 A general pardon by parliament can- 
not be waived 559 f. 58 
96 But a man may waive the benefit of a 
pardon under the great ſeal, as where 
one who hath ſuch a pardon doth not 
plead it, but takes the general iſſue, 
after which he ſhall not reſort to the 
pardon $59, 560 


97 The exceptions of a general pardon ' 


muſt be pleaded, or the court cannot 
allow the party the benefit of it 
| 560 f. 60 
98 In what manner thoſe who plead a 
general pardon muſt ſhew they are nor 
within the exceptions ibid, 
99 Where a man is within the general 
words of a ſtatute pardon, which is qua- 
lified by ſubſequent proviſces, it is ſuf- 
ficient if he bring his caſe within ſuch 
general words ; for the exceptions in 
ſuch proviſoes ought to be ſhewo on 
the other ſide ibid. 
100 But the court are ex officio bound to 


| 


a ſeſſion 


107 If the party pleading do not 


take notice of a geveral pardon of all 


perſons, &c. without exception 
560 f. 61 
101 Where certain crimes are excepted 


trom a general pardon, there is no need 


to aver that the crime indicted is not 
one of them Page 561 f. 62 
102 Where a ſtatute pardon except only 
one perſqn in particular, there is no 
need of an averment that the perſon in- 
dited is not the perſon excepted 
61 f. 6 
103 Articles of ſurrender in p 
ed as amounting to a pardon 561 f. 64 
4 in marg, 
104 The ſign manyal importing a pardon 
cannot be pleaded as a pardon tbid, 
log It will be error to allow a man the 
* of a pardon, unleſs it be plead- 
561 
106 He who pleads a pardon TD, -u 
great ſeal ought to produce it /ub pede 
figilli, though it be a plea in bar 
561 f 65 
roduce 
the pardon, the court may indulge him 
with a future day for the purpoſe ibid. 
108 A wariance between the record and 
the pardon pleaded may be ſupplied by 
averment, if it is not repugnant 
g61 f. 66 
109 If ſuch variant pardon be pleaded 
without averment, the court may give 
a further time to perfect the plea, or to 
purchaſe a better pardon 61, 562 
110 If the variance be perſonal, an in- 
2 of office has been taken whether 
the ſame perſon were meant in both re · 
cords 54 
111 No pardon under the great ſeal can 
be pleaded together with or after the ge · 
neral iſſue, unleſs it be dated ſubſequeut 
to the iſſue 283 f. 137. & p. 562 1.67 
112 The party ſhall take advantage of 
his whole pardon, and not be driven to 
any particular words of it 562 f. 68 
113 A perſon apprehended upon an eſ- 
treated recognizance may plead a par- 
don in the king's bench, and have a 
fuperſedear to the exchequer 562 f. by 
114 Formerly no pardon was allow 
without a writ for that purpoſe (except 
for treaſon) out of chancery, and ſure* 
ty taken for the good behaviour 
562 f. 70 
115 By g and 6 Will. & Mar. c. 13. juf- 
tices before whom any for ſelo- 


ny ſhall be allowed, nt i 
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rty, whether infant or feme covert, 
to find two ſureties for their good be- 

haviour, not exceeding ſeven years 
Page 562 f. 70 


116 The judges may infiſt on the fee of | 


gloves before they allow a pard-n 
562 f. 71 
117 The mode of taking advantage of a 
pardon on the circuits and at the Old 
Bailey deſcribed 592, 563 
118 Where beheading is 2 of the 
jodgment, as in high treaſon, the king 
may pardon all the reſt 657 f. 5 
119 If petit treaſon be pardoned by par- 
=. the heir can bring no appeal; 
for the pardon of the petit treaſon par- 
dons the murder alſo 2 
120 In what caſes a pardon of a former 
ſoit may be pleaded to a gui tam aRior 
or information 392 
121 Though an appeal be determined by 
the marriage of the widow, the appellee 
ſhall not be diſcharged without the 
king's pardon 2431, 38 
122 If the king pardon the approver hang- 
ing the appeal, the appellee ſhall be 
diſcharged 298 f. 25 
123 An appellee at the king's ſuit may 
plead a pardon to the appeal, in the 
ſame manner as to an indictment 
go6 f. 13 
124 The 18 Eliz c. 7, which ſubſtitutes 
burning in the hand inſtead of purga- 
tion, enures by way of ſtatute pardon, 
and reſtores the party to his credit 
510, 511 
125 So alſo does the king's pardon of 
treaſon or felony after conv.Qion or at- 
tainder 610 
126 An attainder after pardan may be 
falſified, either by the party or by his 
heir 652 f. 4 
127 A pardon will not fave the dower 
of the wife after attainder 647 
128 In what manner a pardon will fave 
corruption of blood 649 f. 51 


120 The pardon of an attainder on a 
proſecution at the ſuit of the king will | 4 
not bar an appeal | 


PARISH and WARD, 


533 


ward, 


2 If a fact done in a vill within a pariſh 
which contains divers vills, or in a clty- 
which contains divers pariſhes, be al- 
ledged generally in the pariſh or the 
city, it may be pleaded in abatement - 
| Page 265, 266 
3 It is the conſtant uſage in pleading, to 
ſhew the ward ard pariſh in which a 
fact alledged in Loxpon was _ 
4 If a man be named of a pariſh which 
contains more towns, hamlets, or places 
known out of any town or hamlet, 
the defendant may plead it in abate- 
ment * 274 
5 A pariſh ſhall be intended to contain no 
more towns than one, unleſs the con · 


trary appear ibid. 
6 Where a warrant is alledged, authoriſ- 
ing an arreſt within the /berties of Lon- 


don, and the indictment lays the exe- 
cution of it in ſuch a pariſh and ward 
in London, it is good; for the pariſh 
| ſhall de intended within the liberties + 
32 
7 A fact laid in a pariſh of London a. 
ſome other addition, as St. Michael, 
Woodſtreet, &c. without ſhewing the 
ward in which the pariſh lies, is good 


336 f. 83 
PARK. 
A viſar may come from a park 
266 f. 93 


PARLIAMENT. 


1 Perſons committed by either houſe of 
parliament cannot be bailed during the 
ſeſhons 170 

2 No preſumption ſhall be made that they 
do not act within their juriſdiction 

170 ſ. 73 


3 The form in which the parliament 


ſhall draw commitments is not cogniz- 
able by the king's bench ibid, 
Quere, what remedy a ſubject has who 
ſhall be illegally committed by either 
houſe of parliament ibid, 
The courts of common law cannot dj. 
rely intermeddle with the privileges 


263 


1 A vie may. from a pari 
* y come a pariſh, 


| 


. of parliament 171 (N) 
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6 The power in either houſe of parlia- 


ment to commit for contempt, is inhe- 
rent in the very nature of their inſtitu- 
tion Page 171 (N) 
7 After the diſſolution or prorogation of 
parliament, a perſon committed by ei- 
ther houſe may be diſcharged by the 
king's bench | 171 f. 74 
8 All matters beſore either houſe muſt be 
commenced anew at the next parlia- 
ment, except a writ of error ibid. 
9 Nuere, whether a lord committed by the 
houſe of lords on an impeachment of 
treaſon, and afterwards pardoned, can- 
not be diſcharged by the king's bench 
(Lide p. 557 f. 44.) 171. 75 
10 The court of king's bench may in 
their diſcretion bail, though not diſ- 
charge, a lord upon an impeachment 
ol high treaſon ibid. 
11 By 1 Hen. 4. c. 14. no appeals ſhall 
be purſued in parliament 23F+ 239 
12 What miſrecitals in an indictment on 
a ſtatute, of the place or time at which 
the parliament was holden, are fatal 
| RE | Lt ak 
33 In what manner a parliamentary par- 
don muſt be pleaded, and how far the 
court are bound ex officio to take notice 
of it 560, 561 
14 No authority, except the parliament, 
can inflift a puniſhment unknown to 
the common law, as tranſportation, &c. 
: 514. 633 
15 By 33 Hen. 8. c. 29. attainders of 
treaſon by the common law are made of 
equal force as attainders by parliament 
655 f. 14 
16 The duty of peers in the court of the 
king in parliament 7 (N) 


PAROLE. 


In what caſes a juſtice may authoriſe an 
arreſt by parol X 


134 
| 

PARSON. 
Parſons of churches are not bound to give 
attendance at the ſheriff's tora 91 


Letters patent cannot reverſe an attainder 
Page 652 l.5 


PEACE. Fuftices. Sens, 


PEER 


1 All peers of the realm are privileged 
from attendance at the ſheriff's torn, 
unleſs neceſſary on ſome particular oc. 
caſion 91 f. 11 

2 None but peers can hold the office of 
lord high ſteward 7 

3 The authority and duty of peers in the 

court of the lord high ſteward, and in 

the court of the king in parliament 
7 (N) 

4 No peers, as ſuch, have any greater au- 

thority to keep the peace than mere 

private perſons 43 . 1 

5 A peer is puniſhable by attachment for 

diſobedience to all writs whatſoever 

228 f. 33. & (N) 2 

6 A peer of Ireland where triable for a 

crime committed in Ireland 318 

7 A peer of the realm cannot be an ap- 

rover 204 f. 3 

8 Where a diftringas is the firſt procels 

againſt a peer 402, 403 

9 By 1 Edw. 6. c. 12. every peer is al- 

lowed clergy in all caſes except mor- 

der, and therefore cannot be denied it 
for any crime where it was allowed by 
the common law, unleſs ouſted by ſome 

ſtature ſince 1 Edw, 6. 503 ſ. 109 

$06 . 114 

10 A peer cannot have counſel where 2 

commoner ought not 5641.1 

13 By 24 Geo. 2. c. 18, no challenge 

ſhall be taken by a peer for want of 

knights returned on the panel 580 f. 4 

12 A peer cannot challenge any 3 — 

1014. 


3 5 | 
{13 A peer returned on a jury may be di(- 


or he 
chal» 
ſ. 11 


4 If 


charged by writ of privilege, 
may challenge himſelf, or be 
lenged for that cauſe 553 
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14 If a peer bring an appeal the defend- 
w ſhalt not wage battle Page 601 
1; Or Trial BY PEERs $92 ch. 44 
16 Where a peer is to be tried by his 
peers, the king, by commiſſion, con- 
ſtitutes ſome peer high ſteward pro hac 
vice, which reciting the inditment 
authoriſes him to receive and proceed 
upon the ſame, and require the peers 
to attend him, and the lieutenant of 
the Tower to bring up his priſoner 
592 f. 1 
17 A certiorari goes out of chancery to 
certify the indid ment before the-ſtew- 
ard indilate 593 
18 The ſteward by precept under ſeal 
directs a certain day and place at 
which it ſhall be certified ibid, 
19 Proceſs of the ſame kind is directed 
to the lieutenant of the Tower to bring 
up his priſoner ibid. 
20 The ſteward directs another precept 
to the ſerjeant at arms to ſummon the 


peets. Quere, if the parliament be 


ſitting ee 593 . 3 
21 By 7 Will. 3. peers are to be ſum 
moned ibid. (N) 


22 The form in which a trial by peers 
is conducted 593 f. 4 
23 The clerk of the crown is to arraign 
the priſoner, but not to infiſt on his 
holding up his hand 594 
24 In what manner the evidence and ver- 
dict are to be given 394 f. 6 
25 None but lords who have a vote in 
parliament can paſs on ſuch a trial 
594 f. 7 
26 Whether upon the trial of a peer the 
biſhops have a right to vote ibid. 
27 It is agreed they have a right to vote 
in a bill of attainder 598 
28 They have alſo a right to vote in 
queſtions previous to the trial of a peer 
95 
29 By 7 Will. 3. c. 3. all peers hs 
have a right to fit and vote ſhal] be 
ſummoned 20 days before the trial, and 
take the oaths, &c. ibid. 
30 No lord of any other country, or of 
Ireland, nor the ſon or heir of any peer 
hath a right to ſuch a trial 595 f. 9 
31 By 20 Hen. 6. c. 9. dutcheſſes, count- 
eſſes, baroneſſes, indicted of treaſon or 


ol 4 


felony, whether married or fole, ſhall 
be tried as peers of the realm would 
be tried for the offence of which they 
ſhall be indicted Page 595 f. 10 
32 A queen, conſort or dowager, ſole, 
or married to a ſecord huſband, be he 
a peer or commoner; and all peereſſes 
by birth, ſole, or married to peers or 
commoners; all marchioneſſes and vi- 
counteſſes are entitled to a trial by 
peers $95» 596 
33 But a 'peereſs by marriage loſes her 
dignity by marrying a commoner 596 
34 While the parliament is fitting -a 
biſhop ſhall be cried by the peers 
596 f. 12 
35 A trial by peers may be of right upon 
an indictment of treaſon or felony, or 
miſprifion. thereof, but for all other 
crimes a peer ſhall be tried by the 


country ſ. 13 
36 A peer ſhall not be tried by . 
upon an appeal of felony 596 1. 14 


37 A peer is not by any privilege ex- 
empted from being indicted by a grand 
jury of commoners, either in the king's 
bench, before commiſſioners of oyer, 
or the coroner | 597 f. 15 

38 If a peer abſent himſelf and cannot 
be found, he may be outlawed per ju- 
dicium coronatorum, c. 597 1. 16 

9 The king's bench may allow a par- 


don pleaded by a peer io an indictment 
in that court 597 f. 17 


40 The king's bench cannot receive a 
peer's plea of not guilty, or his con- 
teſſior ibid. 

41 A peer attainted of treaſon or felony, 
may be brought into the king's bench, 
and demanded why execution ſhould 
not paſs 597 . 18 

42 If the day appointed by the houſe of 


lords for the execution of a peer 
ſhould lapſe before execution done, a 
new time may be appointed by the 
king's bench, the parliament not then 
ſitting, and the record, &c. being pto- 
perly removed 597 f. 18 (N) 
3 If a peer on an arraignment before 
the lords refuſe to put himſelf upon his 
peers, he ſhall be dealt with as one who 
ſtands mute 97 f. 19 


44 One entitled to peerage who pleads 
43 
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as a commoner cannot afterwards in- 
fiſt on his peerage Page 597 f. 19 
45 No queſtion ought to be aſked of the 
Jord high ſteward, or of the judges, in 
the abſence of the priſoner 
46 After the lords are withdrawn, the 
judges are not to give them any opi- 
nion without conſulting the reſt of the 
judges, and openly in court 598 
47 But the judges may anſwer the lord 
high ſteward any queſtion in open 


court, during the abſence of the pri- | 
fon ibid. 


er 
48 When a peer is tried before the 
* peers ix parliament, the lord ſteward 
withdraws with the reſt of the peers 
(Yide page 7) 508 f. 21 
49 Where a peer is tried by the lords in 
full parliament, the houſe may be ad- 
journed, and the evidence taken by 
parcels 598 f. 22 
go Where the trial is by commiſſon the 


lord ſteward, after verdict, may take | 


time to adviſe upon it, and his office 
continues till judgment ibid, 
51 On a trial by commiſſioners the lords 
triers cannot ſeparate after evidence 
given; but muſt continue together till 
verdiQ given ibid, 
52 In a trial before the peers in parlia- 
ment every peer is a judge boch of law 
and fact; but in the court of the high 
ſteward, he is to judge of the law, and 
the peers triers are mere judges of the 
fact | ibid. (N) 
53 In ſtated and fixed judgments the law 
makes no diſtinction between a peer 
and a commoner 629 f. 2 


PENAL STATUTE.—Irformation 


Nui Tam. 
PENALTY. 


1 The whole penalty of a penal ſtatute 
goes to the king, where it is pot other- 


wiſe diſpoſed © 377 
2 The king's grant of ſuch penalties is 
void 398, 399 


PENANCE,-Sce Pain Fort et Dure, 


597 ſ. 20 


| 


PENDING.—See Depending, 


PERCUSSIT. 


I: is not ſafe to omit the word percufſit in 
an appeal of murder where the fact will 
bear it Page 260 


PEREMPTORY.—ide Challnge, 


PERIPHRASIS, 


In an indiftment no periphrafis or circum. 
locution whatſvever will ſupply thoſe 
words of art which the law hath ap- 
propriated for the deſcrjtion of the 
offence (Vide Indidment, No. 65. 252.) 


320, 354 
PERJURY. 


Perjury is not cognizable at common 
law by juſtices of the peace 60, 61 
An indictment of perjury on ; Eli. 
c. g. omitting the words woluntarie 
et corrupte in 2 forth the wearing 
is inſufficient 354. 110 
So alſo if ſuch an inditwent ſet forth 
tao per ſe ſacro evangelio faiſo di. 
peſuit, without directly ſhewing chat he 
was ſworn, it is not good 354 f. 111 
The court will not grant a certiorari 
to remove an indictment of perjury at 
the inſtance of the defei.dant, except 
for ſpecial cauſe 408 f. 28 
It is unſettled whether the pardon of a 
conviction of perjury make the party a 
good witneſs 558 ( 52 
6 A conviction of perjury, and judgment 
thereon, is a good cauſe of challenge to 
a juror 3588 
7 It is alſo a good exception to a witnels, 
notwithſtanding the king's pardon 610 
8 A conviction of perjury will not dil- 
able a man from making an affidavit 
as to the irregularity of a judgment 
610 f. 23 
9 Precedent of an information for pet. 
jury 379 
PER» 
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PERSONAL ACTION. 
A mere perſonal action dies with the per- 


ſon as all other actions for mere torts 


do. (Vid the caſe of Hambly v. Trott. 
Cowper 371) Page 247 


PETIT LARCENY.—Vide Larceny. 


PETIT TREASON.—Vide Treaſon, 
Evidence. 


1 If a wife commit petty treaſon, the 
heir may have an appeal againſt her, 
except the petty treaſon be pardoned 

| 2431. 30 

2 Petty treaſon includes in it murder and 
more 240 
Two witneſſes are required upon an in- 
ditment of petty treaſon 366 f. 144 

& p. 603 (N) 

4 What is to be done to one who ſtands 

mute to an indictment of petty treaſon 
465 f. 13 

5 Quere, whether petty treaſon was, at 
common law, entitled to clergy.— But 
this is ſettled by ſtatute De Clero 

4791. 21 

6 By 23 & 25 Hen. 8. petty treaſon is 
ouſted of clergy 487 f. 50 

7 In petty treaſon, depoſitions taken on 
the examination, &c. are not ſufficient 
to convict if the deponent be living, 
though unable to travel, or kept out of 
the way by the procuremen: of the 
priſoner 605 (N) 

$ Judgment againſt a man for petty trea 
lon is “ to be drawn to the place of 
execution, and there hanged, &c, 

631 f. 5 

9 The judgment againſt a woman is that 
ſhe ſhall be drawn to the place of execu- 
tion and there burnt ibid. ſ. 6 

10 Whether the wife loſes her dower for 

is offence 647 


PHYSICIANS. 


| Ia what manner pradiifing phyſicians 


T 


may be relieved by king's bench on 
being choſen conſtablcs Page 100 
2 By 32 Hen. 8. c. 40. the preſident and 
fellowſhip of the college of phyſicians 
ſhall not be choſen conſtables 101 
3 A certiorari will lie to the college of 


phyficians | 


PICK POCKET, 
Vide Clergy No. 59 1% 64. 


PILLORY. 


Whether a leet be forfeitable for want of 
a pillory 114 f. 5 


PIRACY. 


1 In what manner acceſſaries to piracy 

ſhall be tried 317 

2 Pirates ſtanding mute were to be ad- 

judged to pain fort et dure: But by 12 

Geo. 3.c, 20, they ſhall be convicted, 
&c. as by verdict or confeſſion 

464. 468. 

3 Piracy is ouſted of the benefit of clergy 

484 f. 41 


PLACE, —Vide Indiament. Viſue. Evi- 


dence, Variance. 


In what caſes a wariance between the 
place laid in an indictment, and that 
proved, is or is not material G15, 646 


PLEADIN G. Vid. General Iſſue. 


Abatement, Bar. Arreſt, Juſtification, 
Appeal, Iaaidtment. 


1 Inferzor judges may be puniſhed by 
attachment for taking money of a 
plaintiff or defendant for vicious plead- 
ing n 226 

2 In what manner a defendant is to plead 
to a gui tam action or information (Yide 
Information qui tam) 391 to 395 

3 How the defect of addition or other 
error in an appeal may be cured by 

pleading 


\ 
1 
' 
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| leading (r Appeal. Procee) 
„ ' Page 278. 427. 429 
4 The manner in which 


y was 
formerly pleaded 2, 473 
5 How — muſt be pleaded (Vide 
Pardon) 560. 562 


POISON.—Fide Accefſaries No. 37 to 41 


In what manner Taz Por claimed the 
privilege of erecting ſanQuaries 
472 f. 3 


POPULAR ACTION. — id Informa- 
tion Qui Tam. 


POSSE COMITATUS. 


POUND BREACH. 


Pound, breach is inquirable at the ſheriff's | 


"torn 05 
 PRAYER,—Pide Clergy. Jurors. 


PRECEPT.— Vid. Proceſi. Jurors. 
Gaol-delivery. | 


| PREGNANCY. 
In what caſes the plea of pregnancy ſhall 
ſuſpend execution 658 1.9, 10 
PREMUNIRE. 


1 In premunire an appearance by attorney 
cannot be admitted without a ſpecial 


nt for that purpoſe 388 


2 Inſtance of a pardon pleaded to pr 
musire by attorney without ſuch ſpecial 
ant ibid. 

hat authority juſtices of the peace 
have in relation to preemunire 59, 60 

4 Proceſs of outlawry does not lie in præ- 
axunire 430 f. 114 

a * 


+ 
„ 


| 


5 It does not appear whether there 
be any acceſſaries in præmmin 4 
„ Pageaqii,s 
6 A pardon of all miſpriſions, treſpaſſes, 
offences, and contempts, will pardon a 
preemunire {. 
7 The judgment in premunire = E 
8 The ſtatutes of premunire which give 
a general forfeiture of all the lands and 


tenements of the offender extend not 


to land in tail 644 f. 28 
9 It is unſettled whether the forfeiture in 
præmunire ſhall relate to the time of 
the offence, or only to that of the judg- 
ment | 644 f. 31 


PRESCRIPTION, 


1 Who were conſidered at common law 
as conſervators of the peace by pre. 
ſcription 45 

2 The king may lawfully claĩm the fran- 
chiſe of making coroners by preſcrip- 
tion; but no ſubject can ſo do 72 f. ll 

3 In what cafes the lord of a leet may 
preſcribe to diſtrain for an 2 
PLES, 113 f. 2 

4 Asere, if a vill may be bound ply 
ſcription to provide a pillory and tum- 
bril 1145 

5 The caption of an indiAment taken at 
a court leet need not ſhew that it v3 
-holden by grant or preſcription 115 .. 


PRESENTMENT.—1[ndi&mert. 


1 In what manner preſentments in the 
ſheriff's torn are to be proceeded cn 
110 

2 A preſentment is an accuſation found by 
a grand jury without any bill brought 
before them 299 ch, 25 


PRESUMPTION. 


1 What circumſtances are allowed to in- 
duce ſo ſtrong a preſumption of guilt 
as will juſtify the arreſt of the pern 
ſuſpeQed 119 (12 

2 The ſeveral inſtances enumerated from 


which the law preſumes fuch gui” 


«a * 


* 


the benefit of a replevin (Jide Bail) 
Page 154+ 156 

3 Any plaintiff may counterplead wager 
of battle by alledging ſuch matters as 
induce a violent preſumption of guilt 

1 

jon from plain eircum- 
ome caſes taken for full 
proof 618 f. 42 

5 Probable preſumption is of ſome weight; 
but light preſumptions ought not to be 
regar ded at all ibid, 


4 Violent pre 
ſtances 1s in 


PRINCIPAL.—7;de Accgſſary. 


PRIORITY of SUIT—1aformation. 
Qui Tam. 


PRISON. Vid: Breaking Priſon. Gaol. 
Commitment. Eſcape. . 


1 The coroner ought to inquire of the 
death of all perſogs whatſoever who die 
in priſon 77 f. 21 

2 By 25 Geo. 2. c. 29. the county ſhall 
pay 208. for every inquiſition /uper 
wviſum cor poris taken in priſon, and pay 
the coroner 9d, a mile, &, B85, 86 

3 Perſons who break priſon are not bail- 


a 154 f. 4 
4 la what manner priſon breach mult 
laid in an indictment for theoffence 324 
5 Thoſe who had broke the priſon of the 
ordinary were denied the privilege of 
cler 75, 476. 50g 
6 Wager of batt]e by one who has broken 
priſon may be counterpleaded 601 
7 la what inſtances of miſconduct a pri- 
ſon keeper may be puniſhed by attach- 
ment 227 


PRIVATELY STEALING. 
Vide Clergy No. 59 to 6468 to 74. 


PRIVY COUNCIL. — , Commit- 
ment. 

1 Wherever a commitment by the privy 

council ſpecially expreſſes the crime, 

he king's bench will exerciſe its diſcre- 


A TABLE oF PrINCiIPAL MATTERS. 
will exclude the ſuſpected perſon from | 


tion as to admitting the party to hail 

* Page 166 f. 66 

2 If the commitment be by colour of any 

uſurped authority or pretended patent, 
the court will diſcharge without. bail 


8 . 
3 Ancient opinions and determinations 
reſpefting commitment by the privy 
council « 166, 105 
4 By 16 Car. 1. c. 10. perſons reſtrain 
of their liberty by warrant from the 
council board, ſhall have a habeas corpus 
I 


Whether the priyy council may lawfully 
: commit — — . for 
other offences againſt the Hate 
181 & (N) Is 2, 3 
6 By 33 Hen, 8, c. 23, the king's coun» 
cil may examine treaſons, miſpriſions, 
and murders, and the priſoners may 
be tried in any county by the king's 
commiſſion ; 5 
7 This ſtatute, as far as relates to treaſon 
done within the realm, is repealed 
„ e, 569 f 3 


 PROCEDENDO.—Certierari. 


1 Jaſtices of the peace by virtue of 1 Ed. 
4+ c. 2. may award proceſs upon indict- 
ments found at the ſheriff's torn 

111 f. 74 

2 In what caſes attachment may be iſſued 
for abuſes of the proceſs of the court 

| ; 2330s 231 

3 What proceſs is to be awarded againſt 
appellees _ 297», 298 

4 No proceſs without writ can be well 
awarded on an indictment, &c. from 
any court out of the county wherein it 
fits ; but by writ it may be well award- 
ed into any county of England either 
by the king's bench, juſtices of eyre, 

2 of oyer and terminer ; But 

juſtices of the peace have not this 

wer 400 

5 All to which the king is a party 
ought to have the clauſe of xox omitzas, 
Kc. 401 f. 3 


| 6 by 


* 
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6 By 27 Hen. 8. c. 24. all proceſs up- 


on indictment of treaſon, felony, or 
' treſpaſs, to every county palatine or 
other liberty, ſhall be made inthe king's 
name only, and all proceſs iſſoiag from 
n county palatine, &c. ſhall be teffed in 
the name of him who has the franchiſe 
| [ Page 401 f. 7 
7 All proceſs to other courts ought to be 
- in the king's name; and if from the 
king's bench, zefed in the name of the 
chief juſtice, or, in his abſence, the 
ſenior judge, &c. 401 f. 8 
8 P on an indictment before juſtices 
of the peace muſt be under the hands 
of two of them, and that fitting the 
court in the ſeſſions 401, 402 


9 A wenire facias is the proper proceſs 


to be firſt awarded on an indictment 
for any crime under the degree of trea- 
ſon, felony, or mayhem, except where 
other proceſs is directed by ſome ſlatute 
402 f. 9 


10 Avenitefuciac is the firſt proper proceis 


_ on. an information in the crown office for 
a debt claimed by the king, as having 
been forfeited by a felo de ſs ibid. 

11 If, on ſuch venire, the defendant can- 
not be found, a di/ireſs inſia te ſhall go, 
if he have lands, &c. But if a nibil be 
returned, a capias, alias & pluries (hall 

iſſue 402 f. 10 


12 Quere, whether in oyer and terminer 


if the party make default at the firſt 
day a wenire facias or pone per wvadios 
may iſſue, &c, &c. 402 f. 11 


13 On informations, a capias againſt a 


commoner, and. a di/triagas ' againſt a 
peer, are the firſt proceis, &c. &c. 

402 f. 12 

14 At common law an aſtachment or 

Jubpana at the election of the informer 

were the proper proceſs in gui tam 

on popular ſtatutes 403 


15 In other actions an attachment or pone 


per vadios was the proceſs ibid. 


16 And in all originals, in debt on popu 


lar ſtatutes or ſummons, was the proper 
17 By 21 Jac. 1. c. 4. the like proceſs in 
popular proſecutions ſhall be had, as in 
actions of treipaſs vi et armis, at com- 
mon law - 


493 13 


11 Therefore the proceſs in all ſuch ſults. 


muſt now be by attachment or 
fer wadios, &c. and after by 4557 
infinite, where by the return the party 
appears ſufficient, or otherwiſe by ca- 
pia: f Page 403 f. 13 

19 The practice on a criminal 7 wk 
tion is firſt to award a /abpexa, and on 
no appearance, &c. in four days, a 40. 
pias of courſe ; but if the defendant be 
a corporation aggregate, a difri 


20 A capias is the firſt proceſs on ll in 


dictments or appeals of treaſon, felony, 
and mayhem 3015 
21 There ought to be fifteen * be · 
tween the teſſe and the return of proceſy 
iſſued from che king's bench into a ſo- 
reign county. But this is not neceſſar 
in the county where the court fits 
! 403 f.16 
22 The ſheriff, and not the bailiff of any 
franchiſe, ſhall execute all writs where 
the _ is party, whether there be 
the clauſe of xox omittas, or not; for 
the king's prerogative ſhall be prefer. 
ed to every franchiſe, unleſs there is a 
clauſe to the contrary in the gran of the 
franchiſe 404 
23 By 4 & 5 Will. & Mary, e. 18. no 
proceſs ſhall iſſoe, on any information 
exhibited by the maſter of the crown 
office till a recognizance be given, &c, 
(Vide Information ) 4941.18 
24 By 18 Eliz. c. 5 no proceſs ſhall iſue 
on a penal information till a ſpecial 


note be made of the time when ſuch in- 


formation was exhibited ibid, 
25 If a defendant appear and before iſſue 
joined eſcape the common capias, alias, 
and pluries ſhall be awarded, unlels 
there has been an exigent, in which caſe 

a new exigent ſhall go infanter 
404 f. 19 
26 If no exigent be awarded, and the de- 
fendant make default after iſſoe joined, 
and an inqueſt be awarded to try it, 4 


capias ſhall go agaioſt him 2 


dam juratam, &c. i 
27 Quere, if tne defendant appear upon 
the exigent, whether he ſhall not be 
admitted to plead dr nowe 4h 45 
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Where the proceſs on an appeal, 
3 or . ſhall be ſaid 
to be diſcontinued, miſcontinued, or put 
without day. (Vide Diſcontinuaxce ) 
423 to 439 
30 How far and in what manner proces 
is neceſſary in OurLA Wx. Far 
Outlawry); . 43 
31 la what manner proceſs ſhall be iſſued 
againſt juror. (Vide Jurors, No. 22 
to No. 45.) 571 to 577 
32 In what manner proceſs ſhall iſſue to 
compel the attendance of witneſſes, 
(Vide Evidence, No. 95 to No. 102) 
| | 613, 614 


PRODITOR!E.—T7:a/on. 


PROFERT. 


i The plea of autrefvits acquit being a 
plea in bar and the record not in the 
pleader's cullody, there is no need to 
plead it with a profert ſuo pede figilli 

$24, 525 

2 Whoever pleads a pardon uqgder the 

great ſeal ought to produce it /ub pede 

fgitli | 561 1. 05 


PROHIBITION, 


1 The court of the conſtable and mar- 
ſhal, being holden before the marſhal 
only, may be prohibited if it exceed its 

juriſdiction 18 ſ. 13 

2 The king's bench uſually awards a 
writ of prohibition to an inferior court 
which exceeds ics juriſdiction z and - if it 
proceeds after the ſervice of the writ, 
will grant an attachment, &c. 225 

3 Peers as well az commoners liable to an 
attachment for diſobeying a writ of 
prohibition, &c. 228 


PROROGATION.— Parliament. Bail. 
Commitment . 


—_— by Page 405 to 423| 


NciPal MATTERS. 


PROVISO.—Procefe. Indiment. 


Evidence. 


PURCHASER, 


1 Where an heir takes lands under the 
forfeiture given by 6 Rich, 3. c. 6. 
againſt ſuch women as conſent to the 
raviſher, he ſhall not be diveſted by any 
ex poſt facto heir, becauſe they are veſted 

in ſuch firſt heir as a purchaſer 


Pape 2 
2 A perſon attainted may — — 
of land, but he cannot hold it: The 
king ſhall have it on office foand 


PURGATION,.—-Clrgg. 


PURPRESTURE.—/id« Sheriff's Torn. 


a. 
QUARTER, SESSIONS.— Vide Seffeas. 


QUASHING, 

In what caſes the court will quaſh an 

indictment, information, or certiorari 
367, 368. 423, 523 


QUEEN.—7ide Par. 


QUI TAM.—/ide Isformation Qui 
am. 

QUINTO EXACTUS,—Ozrlowry, 

QUORUM. Juficer. Geben, Indie 
ment. 


QUO WARRANTO.—1sformatien 
Rue Warrants, 


| 


649 ſ. 50 


A Tavis or Paixcirart MaTTers, 


R. 
RANSOM.—/id Fine. 


RAPE, 


1 Whether the ſheriff in his torn has 
jariſdiction over this offence Page 105 
2 In what manner an appeal of rape 
muſt be brought, and by whom. 


ia Appeal No. 128 to 142.) 


252 to 256 
3 It is ſaid, that the coroner may enquire 
of rape 81 1.3; 


4 Anciently only thoſe who actually 
raviſhed the party were confidered 
Principals : but now all who are pre- 
ſent aiding, &c. are involved in the 

ſame degree of guilt 441 f. 7 

5 Quere, if three capias's be not neceſſary 

in an appeal of rape in order to out- 
law the offender 431 

6 The word rapuit is neceſſary in all in- 
dictments and appeals of rape 

258 f. 77. 268 f. 97 

7 Felonic? rapuit are ſufficient without 

the words carnaliter cognovit 259. 320 


READIN G.—Vide Clergy, 
| No. 140 to 143. 


RRC EIVE R.— 74 Acceſſary and 
Principal. — Indidment. 


RE CIT AI. Vide Indiament, 


Pardon. 


RECOGNIZ AN CE. 


1 The king cannot take a recognizance 
for the keeping of the peace 43 f. 1 
2 No one can take a recognizance who 
is not either a juſtice ot record or by 
commiſſion ibid. 
3 Luere, if the maſter of the rolls may 
not take a recognizance of the peace 
by virtue of his office 43 f. 2 


| 


4 The ſecurity for the 
the ſheriff is confidered 6s 6 tecogniz- 
ance, and not as a common obligation 
: Page 44 . 4 
5 But ſuch ſecurity taken by a coroner 
is only a common obligation, and not 2 
recognizance, except it be taken in 
his court 44 f. 
6 Neither the ſheriff nor conſtable * 
take bail of perſons indicted of larceny 
in the leet, acceſſaries to felony, or per. 
ſons appealed by provers, by recogniz. 
ance, but only by obligation 147 f. 26 
7 The practice of the king's bench in 
admitting a perſon to bail who is pre- 
ſent in court, for felony, &c. is to take 
a ſeveral recognizance in a certain ſum 
from each of the bail to appear, &c. and 
that the bail ſhall be liable on non- ap- 
pearance body for body 177 f. 83 
8 Juſtices of the peace may take the re- 
cognizance in a certain ſam, or body 
for body, in their diſcretion ibid, 
9 Where the king's bench take bail be- 
fore return of a capias, the recogniz» 
| ance ought to be only in a certain ſum, 
and not body for body ibid, 
10 Perſons bound body for body are only 


liable zo fine on forfeiture of the recog= 
nizance ibid. 


11 War SHALL ,FORFEIT A REC0G- 


NIZANCE | 177 f. 84 
12 Quere, if in felony the uſual form 
ad ſtandum recto de felonia prtdida et 
reſpondendum domino regi; be uſed, 
and at the trial the party itand obſti- 
nately mute, it ſhall be conſidered as 
a forfeiture of the recognizance 
177, 178 
13 If the recognizance be to appear in 
in the king's bench on the fiiſt day of 
term, and not depart till diſcharged by 
the court, and on a solle projequi en- 
tered and a new information filed, the 
defendant, after perſonal notice, refuſes 
to appear, it is a forfeiture of the te. 
cognizance 178 
14- Such a recognizance is not forfeited 
by non appearance, on the firſt day of 
every term after he bath pleaded ibid, 
15 By 4 Geo. 3. c. 10. upon e 
' recognizances, the barons may, ufs 


affidavit and petition of any perſon im · 
avit and pe ib. 
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priſoned or liable ſo to be for the for- 
feiture, diſcharge ſuch perſon without 
yuietus, excepting the offence concern- 
ed the crown Page 179 
16 On a recognizance eſtreated, if the 
party take his trial at the next ſeſſion 
the court of exchequer will allow him 
to compound the penalty for a very 
ſmall matter 179 (N) 
17 If the penalty be paid, the court will 
order the proſecutors coſts to be paid and 
the ſurplus to be returned, provided the 
recopnizaice has ultimately been com- 
plied with ; ibid. 
18 Recognizances in caſes of felony are 
to be certified to the next OT 
ibid. 

19 If a defendant be acquitted of perjury, 
the recognizance ſhall be diſcharged 
on motion, though. the acquittal is not 
entered on record ibid, 
20 Neither the bail nor the defendant 
can be called on their recognizances 
without notice, except on the day of 
appearance ibid. 
21 On non- appearance the recognizance 
may be teſpited on cauſe ſhewn; 
but the court will not diſcharge, even 
on the conſent of the attorney-gene- 
ral i ibid, 
22 The court is the proper judge whe- 
ther recognizances ought to be eſtreated 
or ſpared ibid. & 409 ſ. 33 
23 An offender pardoned on condition of 
tranſportation may ſurrender to diſ- 
charge a recognizance, by obtaining a 
habeas corpus; but if ſuch convict be on 
board the tranſport the court will not 
grant the writ ibid. 
24 What recognizance ſhall be taken 
by the maſter previous to iſſuing pro- 
ceſs on an information, (Yide In- 
formation.) 370 to 372. 374 
25 What recognizance is to be given 
before the allowance of a certior- 
eri. (Vide Certiorari, No. 67 to No. 
101) 412 t0417 
26 The removal of a recognizance by 


certiorari does not ſuperſede its obligas | 


tion 418 f. 65 
27 How a recognizance ſhall be certified 
p 419, 420 

28 The king cannot diſcharge a tecog- 


Vor. 1 . Y | 


nizance of the peace, before it is for- 
feited | Page 554 


RECORD. Vid Certiorari. Avoiding 
Judgment. London, 


1 By g Edw. 3. c. 5. juſtices of aflize, 
gaol-delivery, and oyer, &c, ſhall ſend 
their records into the exchequer every 
Michaelmas © | 26 

2 Whether an offence made cognizable 
by the king's courts of record extends 
to a court of oyer and terminer 28, 29 

3 A paoler, in caſe of eſcape, is con- 
cluded from denying the priſoner was 
in his cuſtody by the record of com- 
mitment + dp 

4 A fact may be verified by the records 
of the ſame court where the indictment 
is depending 312 

5 Where a record is pleaded the party 
mult have it ready 312, ſ. 30. 524 

ſ. 2. 561 1.65, 609 1, 20 


RECOVERY. — Information Qui Tam, 
RECREANT.—Battle, 


RECUSANCY, 


1 The king's bench will not grant a 
certiorari to remove a conviction of re- 
cuſancy 408 ſ. 29 

2 It was never done but in the caſe of 
James Duke of York (N) in marg. 


RELEASE. 


Vide Appeal No, 37. 232 to 237.— 
Information Qui Tam, 


REMAINDER, 


Whether a remainder, expectant on a 


leaſe for years, will qualify a man to be 
— 584, 585 


3 H | REPLI- 
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REPLICATION. 


By whom the replication is to be made in 
qui tam ch. 26 f. 72 


REPRIE VE. 


1 Every court which has power to award 
an execution has alſo of common right 
a diſcretionary power of granting a 
reprieve, even after the commiſſion is 


determined Page 658 ſ. 8 
2 Cauſes for which a reprieve may be 
granted 658 1.8, 9 


3 By 8 Geo. 3. c. 15. judges may ie 
prieve a Convict for the purpoſe of ob- 
taining a pardon 650 Note in marg. 

4 The court may reprieve a convict for 
murder ; 659, 660 


REPUGNANCY. 


1 In murder, if the aſſault and ftroke be 
alledged in the premiſſes on the tenth, 
and the ſubſequent death on the twen- 
tieth of any month, and then the con- 
cleſion alledge that the defendant in 
ſuch manner murdered” the party on 
the 10th aforeſaid, the whole is naught 
for the repugnancy, for he could noi 
be murdered till he was dead 263 

2 If an indictment alledge a party to 
have been preſent aiding and abetting 
the murder the day of the death, in- 
ſtead of the day when the ſtroke wa: 

iven, provided they were on different 
ays, It is repugnant 204 

3 A defendant in felony may uſe any 
number of pleas in abatement, and 
take advantage of them all, except 
they are repugnant to one another 


270, 277 
4 What pleas in bar are repugnant to the 
3 283, 284 


5 Where one material part of an indict- 
ment is repugnant to another, the 

whole is void J. 388 
6 If an iodictment charge the defendant 


with having forged a certain writing 
by which A. was bound 10 B. it is re- 


| 


ugnant, for it is impoſſible he 
be ſo bound by a 3 * 
Page 32e. 
7 If an indictment alledge SE - 
fendant de/ſeiſed another of lands, and 
it appear H the indidment that he bad 
no freehold; or that the defendant en. 
| tered peaceably and then deſti/ed the 
ar or way 3 or that he deſſeiſed of 
and then being, and ever fince con. 
tinuing his freehold ; ſuch indidtment 
is void for repugnancy ibid, 
8 An indictment for ſelling iron with 
falſe weights and meaſures is void; for 
it is inconſiſtent it ſhould be fold by both 
weight and meaſure at the ſame time 
E 1 
9 If an indidment at a ſeſſion the 13th, 
find that the defendant was abſent from 
church ſix months from the 1| of the 
ſame month, it is void 426 
10 An indictment charging a fact as ſe- 
lony which on the face of it is treſ. 
paſs only, as cutting down and carrying 
away trees, is void ibid, 
11 But an indictment for having mowed 
unam acram fani, ſhall be intended to 
be hay, though in fact it was only 
graſs when it was mowed 
ibid. & 136 
12 A verdict which is repugnant, is void 
626, 627 


RE PUTATION.— Bail. 


RESCOUS.--/ide Breaking Priſon, 


1 A reſcue by enemies will not make the 
gaoler liable as for an eſcape, as a 16- 
cue by ſubjefs will do 199 f. 9 

2 Reſcous is, a ſtranger forcibly freeing 
another from an arreſt 209 

3 A priſon which it is felony to break, 
is ſuch a priſon as will make a ſtranger 
guilty of felony by reſcuing a priſoner 
from 2c9 f. 1 

4 But where the priſoner is not capitally 
guilty in breaking priſon, a ſtranger 
who reſcues him ſhall be, in like man- 
ner, excuſed 209 f. 2 


5 A ſtranger is not guilty unleſs the pri- 
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foner actually goes out of the priſon 
Page 209 f. 3 
6 The ſheriff's return of a reſcous is not 
a good ground to arraign the reſcuer 
upon, unleſs he be alſo indicted 
209 1. 4 

An indictment for reſcous mult ſpecially 
ſet forth the nature and cauſe of the im- 
priſonment and the circumſtances of the 
fact in queſtion 209 f. 5 

8 A reſcuer of a priſoner who would not 
be capitally guilty if he had broken 
the priſon, may be puniſhed for a high 
miſpriſion 209, 210 
9 A ſtranger who knowingly reſcues a 
perſon committed fur and guilty of 
high treaſon, is in all caſes guilty of 
high treaſon 210 f. 7 
10 Whoever reſcues one impriſoned for 
felony cannot be arraigned for ſuch 
offence as for felony, till the principal 
offender be firſt attainted 210 f. 8 
11 But he may be immediately proceed- 
ed againſt for a miſpriſion only ibid. 
12 By 16 Geo. 2. c. 31. to aſſiſt a pri- 
ſoner to eſcape, though no eſcape be 
actually made, in caſe ſuch priſoner 
was convided or attainted of high 
treaſon or any felony, except petty lar- 
ceny, or lawfully detained for ſuch 
crimes expreſſed in the warrant, he 

ſhall be tranſported for ſeven _ 
210 f. 

13 If ſach priſoner was in gaol for 44. 
larceny, or for any debt or damages 
— 3 1001], every perſon aſſiſting 
his eſcape, ſhall be guilty of a miſde 
mearor 210, 211 
14 To deliver into any gaol or priſon, 
any viſor, diſguiſe, inſtrument, or arms, 
to facilitate an eſcape of any priſoner 
attainted, convicted, or Cetained for 
treaſon, felony, or other crime, except 
petty larceny, is tranſportation for ſeven 
years 211 
15 The indictment muſt ſtate, that the 
inſtruments were conveyed with a de- 
ſign to effectuate the eſcape 211 (N) 
16 No inditment can be maintained on 
this act for contributing to the eſcape 
of a priſoner committed on ſu/þicion 
only | ibid. 
17 To deliver into any gao! or priſon | 


28 Proceſs of outlawry lies on the re- 


any diſguiſe or inſtruments to facilitate 
the eſcape of a priſoner confined for 
| petty larceny or for debt, &c, above 
iodl. is a miſdemeanor 
Page 211 f. 12 
18 To aſſiſt any priſoner to make his 
eſcape from the conſtable carrying him 
to gaol by virtue of a warrant for trea- 
ſon or felcny (except petty larceny) ex- 
preſſed in the warrant, or from any ſhip 
or veſſel for tranſportation, is felony 
and tranſportation for ſeven years 
211, 212 
19 All proſecution for any of the ſaid of- 
fences muſt be commenced within one 
year af.er the offence committed 
| 212 1, 15 
20 By 25 Geo, 2. c. 37. to reſcue or at- 
tempt to reſcue any perſon committed 
for murder, or any perſon convicted of 
murder going to or during execution, 
is felony without benefit of clergy 
2121. 16 
21 By force to reſcue or attempt to reſcue, 
after execution, the dead body of any 
perſon convicted of murder, is — 
portation for ſeven years 212 f. 17 
22 By 11 Geo. 2. c. 26. if five perſons 
or more ſhall rumultuouſly aſſemble to 
reſcue any offender againſt the 9 Geo. 
2. c. 23. for the better apprehendin 
of ſmugglers, their aiders, &c, they wall 
be guilty of felony and be tranſported 
ſeven years 212 f. 18 
23 By 9 Geo. 1, c. 22. forcibly to reſcue 
any perſon in lawful cuſtody for any 
of the offences in the black ad, is death 
without clergy 213 
24 By 2 Will. & Mary, c. 5, to reſcue 
= diſtrained or impounded, is treble 
amages, &c, ibid, 
25 Peers as well as commoners are liable 
to an attachment for a reſcous 
ch, 22 f. 33 
26 Whether ſuch attachment hall — 
granted on an affidavit of a reſcous 
where the officer will not return one 
| ſ, 
27 The ſheriff's return of a reſcous, wihe 
out ſhewiog the year and the day, is in- 
ſufficient 334 f. 57 


3 122 — 


turn of a reſcous 


ch. 27 f. 11 
3H 2 f 
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RESIDENCE. 


1 No man can be obliged to do ſuit at the 
ſheriff's torn in reſpect to lands, if he 

does not reſide within the precinCt 

| Page 91 ſ. 12 

2 If a man have a houſe within two leets, 

he ſhall do ſuit to that within the ju- 


riſdiction of which his bed- chamber | 


ſhall lie ibid, 
3 How far non-reſidence is a ground for 
an information 374 
4 By fat. Meß. thoſe who do not reſide 
within the county ſhall not be put upon 
Juries 588 


| RESISTANCE. Ae. 
RESPITE. Vid. Reprieve. Execrtion. 
RESTITUTION,—ppeal, No. 105 t0 


128. Mute, No. 28. Indiament. 


RE-SUMMONS and RE-ATTACH- 
MENT, 


How an appellant might fue out a fe- at- 


tachment on the demiſe of the king be- 
fore 1 Edw. 6. c. 7. 241. 426, 427 


RET R —— Appeal, No. 219. 
| 236. 


RETURN. Jide Certiorari. Indiftment. 
Juror. Proceſs, and Outlanury, 


REVERSAL,—Attainted. Arrefling 
Tudgments. + 
REVOCATION: 
Whether a power of revocation may be 


* forfeited by an attainder of treaſon or 
_ felony (Vide Forfeiture.) 


639 f. 12643 f. 20 


RIGHT. Vid, Forfeiture, | 


— * 


| 


7 


| 


RIOT. 


1 Onan indiftment for a riot, if a verdig 


acquit all but two, it is repugnant, un- 
leſs it charge them with having made 
ſuch riot, /mul cum aliis juratoribus ig- 
notis Page 626 f. 8 


If twenty perſons are indicted for a 


riot, and any zhree found guilty, the 
verdict is good ibid. 
Where only two are found guilty of a 
riot, they having been indicted with 
others, judgment ſhall be given agzinſt 
them, even though the others do not 
come in to trial 626 (N) x 
Six were indited for a riot; two of 
them died before trial; two were ac. 
quitted; and two only found guilty ; 
and judgment was given againſt the 
two found guilty ibid. 


REWARDS. 


By 4 and 5 Will. & Mary, c. 8, a re- 
ward of 401, is given to thoſe who ſhall 
convict a HIGHWAY ROBBER, toge- 
ther with the arms, money, goods, 
&c, of ſuch robber 122, 123 
By 6 and 7 Will. 3. c. 17. a reward of 
401. is given to thoſe who ſhall convict 
CLIPPERS OF THE COIN 123 f. 2 

By 15 Geo. 2. c. 28, a reward of 401, 
is given to thoſe who convict cou xrtA- 
FELTERS OF THE COIN 123. 125 
By 10 and 11 Will. 3. c. 23. a certi · 
ficate exempting from pariſh and ward 
offices ſhall be given to thoſe who 
convict any perſon of privately ſtealing 
to the value of 5 s, in any ſhop, ware- 
houſe, &c, 124 
By 5 Ann. c. 31. thoſe who convict 
any one of BURGLARY or HOUSE- 
BREAKING in the day time, ſhall re- 
ceive 401. and alſo the certificate given 
by 10 and 11 Will. z. 124 1.27 


5 By 9 Geo. 1. c. 22.,4 reward of gol. - 


is given for any injury received in 4 
tehending any offender againſt t 
lack act, &c. &c. 124, 125 

By 8 Geo. 2. c. 16. if ſuch offender 

ſhall be apprehended ſo as the * 
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be thereby diſcharged, the perſon ap- 
prehending ſhall have 101, 
Page 125 ſ. 29 
8 By 10 Geo. 2. c. 32. the proviſions 
of 9 Geo, 1. c. 22. are extended to 
the apprehending of deſtroyers of ſea 
banks, cutters of hop-binds, firing col- 
lieries, &c. 125. Note in marg. 
9 By 14 Geo. 2. c. 6. a reward of 101. 
is given to thoſe who ſhall proſecute 
SAEEP-STEALERS, &c. &c. tO con- 
viction 125 f. 30 
10 By 16 Geo. 2. c. 15, &c. a reward 
of 20 l. is given to thoſe who ſhall pro- 
ſecute to conviction ſuch as RETURN 
FROM TRANSPORTATION 125, 126 
11 By 19 Geo, 2, c. 34. rewards are 
given to ſuch as ſhall be wounded, &c. 
&c. in apprehending SMUGGLERS 
| 126, 127 
12 If two accomplices in $MUGGLING 
diſcover and convict two or more of- 
fenders, they ſhall receive 501, for 
every offender 128 
13 By 6 Geo. 1. c. 23. a reward of 501, 
is given to ſuch as ſhall convict an- 
other of THEFT-BOTE 128 1, 37 
14 By 25 Geo. 3. c. 57, whoever ſhall 
apprehend a counterfeiter of LoTTERY 
TICKETS, &c. is intitled to a reward 
of pol. 128. N. in marg. 
15 Quere, whether it is a good excep- 
tion to a witneſs that he has taken a 
reward on condition of giving bis evi. 
gence 641 f. 25 


ROBBERY, 


1 Juſtices of aſſiʒe have juriſdiction in an 
appeal of robbery by the commiſſion 
of gaol- delivery implicitly given to 
them by the ſtatute de finibus 39 f. 9 

2 If a robb:ry be committed in one coun- 
ty, and the goods carried into an- 
other, the offender may be indicted of 
the robbery in the firſt county, and of 
larceny in the ſecond county 247 f. 47 

3 If one man carry another into a differ- 
ent county, and there rob him, the ap- 
peal muſt be 4n the county where the 
robbery was committed ibid. 


| 


4 Leere, if goods be taken in one county 


| 


from a menace given in another coun- 
ty, in which county the offender ſhall 
be tried Page 247 ſ. 47 
5 An indictment of robbery in guadam 
via regia pedeſiri ducent. de L. ad I. ſhall 
not ouſt the defendant of clergy ; for 
the words of the ſtatute are, in, or about, 
or near, the bighway 480 
6 By 5 and 6 Edw. 6. c. 10, thoſe who 
are * guilty in one county of an 
offence amounting to robbery in an- 
other, are ouſted of their clergy 
454, 485+ 495 
7 By 23 and 25 Hen. 8. c. 3. &c. &c. 
all perſons indicted of robbing any per- 
ſon in or Rear the bigbways, ate ex- 
cluded from cler a4 
8 No robbery is vs. theſe 42031 — 
ſuch as is laid in the inditment to have 
been committed in or near the bightway, 
and to have put the perſon robbed in 
fear N 495 
9 By 3 and 4 Phil. & Mary, acceſſaries 
before the fact in robbery are excluded 
from clergy 496 f. 84 
10 RogBeRY IN A DWELLING HOUSE 
* Clergy, No. 102 to 125. Houſe+ 
eating. 497 to 502 
it The word robbery always implies 
ſome force * OB. 1787 page ; ) 
73. 498 f. 92. 5co ſ. 
12 Thoſe Sb * <tr fd 2 
robber in the highways are intitled to a 
reward of 40 l. &c. &Cc, 122, 123 
13 If any accomplice out of priſon ſhall 
diſcover and convict two or more high» 
way robbers, he ſhall be intiiled to a 
pardon 5391. 3 
14 The manner in which robbers may be 
apprehended upon hue and cry (Yide 
Hue and Cry) 116 10 118 


8 
SAC RILE GE. 
1 Sacrilege was conſidered as a crime of 


ſuch fignal enormity by the common 
law, that the offender was denied the 


privilege of ſanctuary 84 f. 44 
4721.4. 505 

2 Perſons guilty of ſacrilege were denie 
3523 " the 
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che benefit of clergy Page475, 476-479 | 
3 By 23 Hen. 8. c. 1. 25 Hen. 8. c. 3. 
and 3 and 4 Will. & Mary, c. 9. rob- 
bing any church, chapel, or other holy 
place, is excluded from clergy 
E 
4 But no ſacrilege is within the 
which is not accompanied with an ac- 
tual breaking 494 1. 73 
5 By 1 Edw, 6. c. 13. all perions are 
ouſted of clergy for felonious taking 
goods out of any pariſh church, or 
other church or chapel 497 f. 74 
6 But acc: ſſaries to ſuch a robbery are 


not excluded by any ſtatute ; ſed quere, | 


if acceſſaries to ſacrilege are not ex- 


cluded by the common law 497 f. 75, 

7 

SALE, 

1 Whether goods diſttained for an a- 

mercement may be fold (Vide Torn) 
c6 f. 29 
2 Whether a ſale in market overt will 
prevent the reſtitution of goods ſtolen 

Jide Appeal, No. 105 to 128.) 

250, 251 
3 Whether one under proſecution for 


treaſon or felony may ſell his goods 
(Vide Forfeiture, No, 75 to 82.) 645 


SANCTUARY, 


1 The privilege of ſandtuary was a de 
clinatory plea 471 ch. 32 

2 By as ar 1. C. 28, no plea of ſanc- 
tuary ſhall be allou ed 471 f. 1 

3 The ſeveral ſtatutes enumerated which 
wake it felony to reſiſt proceſs in the pre- 
tended privileged places of the Mint, 

' Wapping, &c. &c. 471 N. ia marg. 
4 The nature of the privilege of ſanc- 
tuary 472 
The authority which was neceſſary for 
creating this privilegeg 472 f. 3 

6 To what matters the privilege of ſanc- 
| tvary extended '- 2724 
7 At what time and in what manner this 


privilege was pleaded 472, 473 


ſe Hatutes 


SCIRE FACIAS. 


1 Where two gihils are returned upon 

two writs of ſcire facias awarded a. 
mp a proſecutor in a cauſe removed 
dy certiorari, and the priſoner hath 
been long confined, the king's bench 

will admit to bail Page 175 

2 Scire facias is the proper procels after 

the removal of a cauſe by certiorari 
g 423 f. 88 

3 A perſon pardoned on an appeal by the 
party mult ſue out a ire facias to the 
94 N before it ſhall be allowed, 
unleſs he appear gratis l. 

4 If the ſheriff — two 1510 0 bed 
ſcire facias, the appellee ſhall be dif. 
charged 6541, 36 

5 If the appeal be of death, and the ſhe- 
riff return that the appellant is dead; 
guere, if a ſcire facias ſhould not iſſue 
to the heir ibid, 

6 A ſcire facias need not go to the lords 
intitled to the cheat, becauſe the par- 
don no way reveiſes the altainder 

554 1.37 

7 One appellee cannot take advantage of 

the appellant's default on a ſcire facias 

by another appellee $54» 555 

8 An attainder of felony of a perſon who 

- hath lands, ſhall never be reverſed by 
writ of error, without ire facias 
againſt all the tenants and lords, me- 
diate and immediate . 

9 But ſuch ſcire facias is not neceſſaiy 
in high treaſnn 655 


8 COLD. 


1 Common Scolds may be indicted at the 
- ſheriff's torn 106 . 53 
2 An ind'ctment againſt a common ſcold 8 

good without ſetting out the particulars 

323 
3 It need not conclude ad nocumentun 
onnium, diverſorum is ſufficient ibid. 


| FED. Fa 


A h ot conũdered as an 
Scotchman was not « cle 


þ 
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alien within the ſtatute de medietate lin | 


gue Page 591 f. 4 


8 E A. 


1 A ſpecial commiſſion of yer may iſſue 
for in quiting into the repairs of ſea walls 
| 271. 28 
2 The coroner may inquire of a felony 
committed on the arms of the ſea 
RY 
3 But he has no juriſdiction of offences 
committed in open ſea between high 
and low water mark when the tide 1s 
in ibid. 
4 For the trial of offences beyond ſea 
vide County, No. 18, 315 
5 If death ſhall be ede on the fea 
within the juriſdiction of the admiral, 
by a cauſe from the ſhore within the 
Juriſdiftion of the common law, the 
trial ſhall be in the juriſdiction where 
the effect took place, and not in the ju- 
riſdiction where the cauſe of that effect 
aroſe—Coomb's Caſe argued in the Ex- 
cheguer Chamber, Michaelmas term 1785, 
and decided at S2rjcants Inn, 20 Janu- 
ary 1786. 


SEAL. 


1 By flat. Vt. the ſheriff ſhall take no 
inqueſt but by a jury oftwelve men, who 
ſhall put zheir ſeali thereto 

2 This act relates to ſuch inquiſitions 
only as are a foundation for impriſon- 
ment, and not to inquiſitions for of- 
fences where the party cannot be ap- 
prehended 108 (N) 7 

3 If the jury conſiſt of more than twelve, 
it is ſufficient if twelve put their ſeals 

108 ſ. 65 

4 Every return to a certiorari muſt be 

under ſeal 419 f. 70 


SECRETARY of STATE. 


1 A ſecretary of ſtate is not a magiſtrate 
within the protection of 7 Jac. 1. c. 5+ 


108 ſ. 644 


21 JaC. 1. c. 12. and 24 Geo. 2. c. 44+ 
8 Page 61 (N) 1 
2 The 16 Car. 1. c. 10. does not au- 
thoriſe ſecretaries of (tate to commit 169 
3 A ſecretary of ſtate, as ſuch, is no con- 
ſervator of the peace; the office neither 
implies nor requires the authoricy of a 
magiſtrate; and the law of England 
knows of no ſuch committing magiſ- 
trate 181 (N) 3 

4 Bat a ſecretary of ſtate may lawfully 
commit perſons for treaſons, and for 
other offences againſt the ſtate 181 
ſ. 4. and Note 1 
All the caſes in which commitments 
have been made by ſecretaries of ſtate 
enumerated (/ide p. 185,) 181 (N) 4 


SE DEFENDENDO.—Homicide. 
SE LF-M U R DE R.—Forfeiture. 


SERVANT, 


Either maſter or ſervant may have an 
appeal for a robbery done to the ſervant 

246, 247 
Servant is not a good addition of the 
itate or degree of either man or wo- 
man 272 f. 112 
If a ſervant receive a maſter, or a maſ- 
ter a ſervant, they are acceſſaries as 
much as if they had been mere ſtran · 


gels 451 f. 34 


SESSIONS. 


A /e/fion is an aſſembly of two or more 
Jultices of the peace, one whereof muſt be 
of the guorum, at a certain day and place 
appointed, in order to inquire, hear, 
and determine, in purſuance of their 
com miſſion, of any cauſes or matters 
therein contained 65 f. 48 
By 2 Hen. 5. c. 4. juſtices ſhall make 
their ſeſſions four times by che year, and 
ofteuer if need be 47 f. 18 
3 By 14 Hen. 6. c. 4. the juſtices of 
Middleſex ſhall hold the court of ſeſſion 
two times in the year, or more often if 
3H 4 | need 
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need be—and it is uſual in this county | | 


to hold four genera} and four general 
quarter ſeſſions in the year 


4 By 26 Geo. 2. c. 17. juſtices may act, 
though not of the guorum, &c, &c. 57 
5 Any twojuflices of the peace may hold 
a ſeſſion, to which the ſheriff is bound 
to return proper juries, and the cuftos 
rotulorum ought to attend with the rolls 
of the peace 65 ſ. 49 
6 The juſtices may direct their precept 
under their 2%e io the ſheriff, to ſum- 
mon the ſeſſion, commanding him to 
return a jury, and to give notice to all 
conſtables, &c. 6g f. 50. 571 f. 1 
7 Such precept cannot be ſuperſeded by 
any of their fellow juſtices, but only 
by evrif out of chancery 
8 Two juſtices may hold a ſeſſion without 
any ſuch ſummons, where there is no 
need eicher of grand jurors or officers, 
&c. 66 f. 52 
9 If a ſufficient number of juſtices do not 
appear, thoſe who do appear may ad- 
journ to any future day within the 
twelve following weeks Note 
10 A juſtice, if his attendance be ne- 
ceſſary, is ſubject to an information, 
for a voluntary abſence from ſeliions 
11 The ſheriff is bound to attend the 
ſellion, to return his precept, and to 
take charge of all the priſoners who 
ſhall be committed to him 
12 All conſtables of hundreds are bound 
to attend to make their preſentments a 
1014. 


13 All bailiffs of franchiſes, perſons re- 


turned on. juries, and keeper of the 
houſe of correction, are bound to attend 
the ſeflion ibid. 
14 By 22 Geo. 2, c. 46. no perſon, not 
enrolled purſuant io 2 Geo, 2. c. 23. ſnall 
act as attorney, ſolicitor, or agent, at 
any general ot quarter ſeſſions 65 f. 54 
15 If any attorney, &c. ſuffer a perſon 
not enrolled to act in his name, he ſhall 
forfeit 501, 661,55 
16 No clerk of the peace, under-ſheriff, 
or their depaties, ſhall act as ſolicitor, 


attorney, or agent, or lug out any 


| 


Page 47 f. 19 


66 


661,53] 


proceſs at any general or _ ſeflion 
age 67 f. 56 
17 The clerk of the peace is appointed 
by the cy/fos rotulorum; but he may 
be ſuſpended, &c, by the mere order 
of the juſtices N. in mar 
13 The ſeſſions have no authority 55 
amerce any juſtice of the peace for his 
non-attendance or for miſbehaviour 
67 f. 
19 The quarter ſeſſions are a 13 op 
of general ſeſſions 67 f. 58 
20 Such ſeſſions only are properly gene. 
ral quarter ſeſſions, which are holden 
in the four quarters of the year, pu- 
ſuant to the 2 Hen. 5 C. 4+ ibid, 


21 Special ſeſſions may be holden for 


ſome particular branch of the juſtice's 
authority 68 
22 Offences may be proſecuted at ſeſſion 
by preſentment, information, or in- 
dictment 68 (N) 
23 The ſeſſion once convened, a matter 
depending cannot be adjourned with« 
out adjoui ning the ſeſſion ibid, 
24 An adjournment muſt ſhew when the 
original ſeſſions commenced, but need 
not ſet out all the particular adjouru - 
ments ibid, 
25 If the ſeſſion iſſue a warrant, it ouſt 
be ſhewn that the ſeſſion was continued 
by adjournmenttill the taking 7674. 
26 The ſeſlion cannot refer any matter 
beſore them to the determination of 
the judges of aſſize ibid, 
27 When the ſeſſion proceed upon in- 
dictments, as a court of common law, 
all their proceedings muſt have ys 
lar and legal continuances abid, 
28 If the court of quarter ſeſſion be once 
dropped it cannot be reſumed ibid, 
29 The ſame ſtrictneſs is not neceſſary 
where the ſeſſion proceed upon _ 

. 1014. 

30 The juriſdiction of the ſeſſion, as 3 
court of appeal, is co-exten ve with 
that of the two juſtices; and they need 
not give the reaſons upon which their 
opinions are founded ibid. 
31 The whole ſeſſion being conſidered 
but as one day, the Juſtices may ren 
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their opinion during the continuance 
of it is Page 68 (N) 

2 A mandamys will lie to compel the 
juſtices to do what their duty * 
ibid. 

33 The (ffn are not obliged to pro- 
ceed after the juriſdiction in the matter 
is repealed, although fully attached be- 
fore the repeal ibid. 

+: When the ſeſſion have not an ori- 
ginal juriſdiction, the conſent of par- 
ties can never give it them ibid, 
35 Whether a bill of exceptions may be 
at ſeſſions in caſes not capital ibid. 
36 By 8 and 9 Will, 3. C. 30. the quat- 
ter ſeſſions, upon appeals concerning 
the ſettlement of the poor may award 
colts, and direct them to be levied by 
diſtreſs, &c. | | 68 f. 59 
37 The appeal fiom any order of removal 
ſhall be determined by the ſeſſions of 
the place from whence ſuch removal 
ſhall lie, and not elſewhere 68 f. 60 
38 By 5 Geo. 2, c. 19. the ſeſſions may 
amend appeals from juſtices in matters 
of form 68, 6g 
39 Where an authority is given to two 
juſtices to do an aft, the ſeſſions may 
alſo do it, except an appeal be direct- 
ed 69 (N) 
49 The ſeſſions have no juriſdition in 
new created offences, unleſs by expreſs 
words ibid, 
41 The ſeſſion have nq power over a bai- 
liff of a corporation for not qualifying 

ib1 


42 The ſeſſions are bound to receive 
appeal againſt an order of removal, if 
offered at the next ſeſſions, though no 
notice of appeal has been given ibid. 

43 The next ſeſſion is that at which the 
party is fir ff empowered to lodge the 
appeal f ibid. 

44 An original order of baſtardy may be 
made at che quarter ſeſſions ibid. 

45 No appeal lies from an order for the 
relief of a pauper ibid. 

45 The leſion may proceed by informa- 
tian on 5 Eliz, for exercifing a trade, 
&c, | ibid, 

47 The ſeſſion cannot make an original 
order for late overſcers to pay over- mo- 


pies to their ſucceſſors ibid, 


48 The ſeſſion cannot make an original 
order for a ſcavenger's rate | 
Page 6g (N) 

49 S:ffion cannot vacate the affignment 
of an apprentice bound out by 2 
ibid. 

50 By g Geo, 3. c. 20. the ſeſſion, upon 
preſentment by the grand jury, ſhall 
order the ſhire-hall, or other build 
ing, to be repaired and paid for by a 
county rate a 69 f. 51 
51 The form of the caption of an indict- 
meot at a ſeſſion of the peace (Vide 
Caption, Iadidment.) 359» 360 


S EWE RS. 


1 A ſpecial commiſſion of oyer and ter- 
miner may be granted for inquiring of 
ſewers, &c. 27 f 28 

2 A certiorari lies from king's bench to 
commiſſioners of ſewers, notwithſtand- 
ing 13 Eliz. c. 9, ſays, they ſhall not 
be compelled to make certificate of 
their proccedings 406 

3 But the court, before they will ſuffer 
the return to be filed, will hear affida» 
vits concerning the fact: | 

8 409 ſ. 34» 420 f. 74 

4 A certiorari to bring up an order for 

the removal of the clerk to commiſſion- 


ers of ſewers is of common mob 
8 bes | is marg, 


1 Whoever ſhall convi another of fteal. 
ing ſheep, or other cattle, is intitled ta 
a reward of 101, 125 
By 14 Geo. 2. c. 6, and 15 Geo. 2, 
c. 34. to fleal any ſheep, bull, cow, 
ox, ſteer, bullock, heifer, calf, or 
lamb, is excluded from clergy 493 


SHERIFF.—/ide Term. 


Every ſheriff is a principal conſervator 
of the peace within his county, and 
may award proceſs of the peace 44 ſ. 4 

2 The ſheriff is bound to return proper 
| garies 


A T aBLE oF PriIncieal MarTrTerg 


Jories to the ſeſſions of the peace 
| | Page 65 ſ. 49 
3 By flat. Meß. the ſheriff ſhall have 
counter rolls with the coroner, and at- 
tend with him to take appeals 82, 83 
The ſheriff having a juſtice's warrant 
directed to him, may authoriſe others 
to execute it 137 ſ. 29 
5 Juſtices of aſſize may puniſh ſheriffs for 
tting perſons to bail who are not bail- 
able 142 ſ. 8, 9 
6 By 4 Edw. 3. c. 2. ſheriffs ſha!l not 
let to mainprize thoſe who are indicted 
or taken before juſtices of the peace 


(Vide Bail) 142, 143 
7 By 14 Edw. 3. c. 10. the ſheriffs ſhall 
have the cuſtody of gaols 1821.6 


'$ In what caſes the court may proceed 
by attachment againſt ſheriffs for not 
2 a writ 215 

9 Where the court may proceed by at- 
tachment againſt a ſheriff for oppreſſive 
practice | 216 

10 Where the court may proceed by at- 
tachment againſt a ſheriff for not exe- 
cuting a writ effefually 216 f. 4 

11 When the court may proceed by rat- 
tachment againſt a ſheriff, for mgking 
4 falſe return to à writ 216, 217 

12 In all ſuits where the king is a party, 
as in indictments and informations, the 
proceſs ought to be executed by the 
ſheriff, and not by the bailiff of any 
franchiſe, whether it have the clauſe of 

ros omitias or not 404 

13 The ſtatute 23 Hen, 6. c. 8. which 
enacts, that ſheriffs ſhall continue in 
their office no longer than one year,” 
cannot be diſpenſed with 551 


SHOPLIFTER, 


I By 10 and 11 Will. 3. c. 23. whoever 
ſhall con vict another of privately ſteal- 


ing to the value of 5 8. from any ſhop, 


&c, ſhall have 401. 124 f. 26 
2 By 10 and 11 Will. 3. c. 23. whoever 


ſhall privately Leal to the value of 58. 
in any ſtop, warehouſe, coach- houſe, | 


or ſtable, ſhall be exclud 
benefit of clergy y An oy 
3 The goods taken muſt be ſuch cha 


generally fold or uſed in 
mentioned in the act N — 


SICKNESS,—ide Bail, No. 24, 


128, 1275 


SIGN MANUAL, 


1 The ſign manual importing a pard 
cannot be pleaded as 3 Ger 
will it reſtore the competency of a wit- 
neſs 61 N, in marg, 

2 The ſign manual is ofcally the firſt pro- 
greſs to a pardon, upon the circuits 
and at the Old Bailey 562, 563 


SIMILITU DE. 


Although ſimilitude of hands was admit- 
ted as good evidence in Sidnty's caſe, 
and the propriety of ſuch evidence was 
only doubted in the caſe of the ſeven 
biſbeps, yet it is held that ſimili- 
tude of hands is not evidence in any 


criminal cafe 697 . 15 


SIMONY, 


1 How far a fmoni/t may take advantage 
of a pardon for fimony $59 ſ.5 

2 Quere, whether a pardon of all mif- 

piiſions, &c. &c, will extend to fi- 

mony 549 f. 26 


SMUGGLER $.—Reward. 


SOJOURNER. 


A ſojourner being in the houſe at the time 
of the robbery, doth not bring the caſe 
within the 5 and 6 Edw, 6. c. 9. which 
excludes whhory from clergy commit- 
ted in any dwelling houſe, the owner, 
his wife, childres, or ſervants, bring 
therein | g 38 


A 1451 or PRINCIPAL MATTERS. 


SON ASSAULT. 


1 Where pleadable in bar to an appeal of 

mayhem Page 257 

2 Son afſault demeſne may be given in 

evidence on the general iſſue in an in- 
diciment, but not in an action 

619 f. 44 


SPECIAL HEIR, 


No ſpecial heir, by cuſtom of borough 
Engliſh or otherwiſe, can bring an ap- 
peal of death 244 


SPELLING.— Jide Variance. 


S PINSTER. 


1 Where a gentleman or gentlewoman is 
named ſpinſter, the wrong addition may 
be pleaded in abatement 269 f. 103 

2 Spinſter is a good addition for the eſtate 
and degree of a woman, and perhaps 
alſo for that of a man 272 f. 11 


STAR CHAMBER, 


Whether the ſtar chamber had a general 
| ſuperintendency over other courts 215 


STABBING. 


1 By 1 Jac, 1. c. 8. whoever ſhall ſtab 
or thrult any perſon that hath not then 
any weapon drawn, or that hath not 
then firſt ſtricken the party which ſhall 
ſo ſtab, ſo as the party ſtabbed die 
thereof within fix months, ſhall be ex- 
cluded from clergy 489 f. 57 

3 The perſon only who gives the tab 1s 

within the purview of this ſtatute 501 


STATUTES. 


i A ſtatute making a new law concern- 


| 


| 


| 


ing an old offence, appointing certain 
juſtices to execute it, does not exclude 

the juriſdiction of the king's bench 
Page 8, 9 
2 A ſtatute which appoints that all crimes 
of a certain denomination ſhall be tried 
before certain judges, does not exclude 
the juriſdiction of the king's bench 
without expreſs negative words 9. 414. 
33 
3 Where a ſtatute creates @ new offence, 
and erects a new juriſdiction for the pu- 
niſhment of it, and preſcribes a certain 
method of proceeding, it is queſtion» 
able whether the king's bench hath 
joriſdiction 9 
4 Affirmative ſtatutes ſhall not, without 
expreſs words, be conſtrued to take 
away the juriſdiftion of an ancient 
court 18 
5 The uſage of many ages is the beſt in- 
terpreter of ſtatutes 71, 72 
6 Whether the ſtatute de officio coronatoris, 
being directory and in atfirmance of the 
common law, leaves the power of the 
coroner as it found it 77, 78 
7 Wherever a ſtatute gives to any one 
juſtice of peace a juriſdition over any 
offence, or a power to require a perſon 
to do a certain thing, it impliedly gives 
a power to ſuch juſtice to iſſue a war- 
rant for the purpole 134. 135 

8 All ſtatutes are to be conſtrued ſtrict i 
in favour of life, and no parallel call 
which comes within the ſame miſchief 
ſhall be conſtrued to be within the pur- 
view of them, unleſs it can be brought 

within the meaning of the words 

195 f. 16, p. 485, 486 
9 Wherever a ſtatute prohibits a matter 
of publick grievance, or commands a 
matter of publick convenience, an of- 
fender is puniſhable at the ſuit of the 
party grieved, and by way of indi. 
ment, unleſs ſuch proceeding be ex- 
preſsly excluded 301 
10 A ſtatute which extends to private 
perſons, or to matters of a private na» 
ture, will not bear an indidtment ibid, 
11 Where a ſtatute makes a new offence 
which was no way prohibited by the 
common law, and appoints a particu. 
lar manner of proceeding, without men- 


toning indiftment, no indictment can 
be maintained (ide infra No. 15, &c.) 
Page 302 
12 If a ſtatute give a recovery by action 
of debt, bill, plaint, or information, 
or otherwiſe, it authoriſes a proceed- 
ing by indictment ibid, 
13 Where a ſtatute adds a further penalty 
to an offence prohibited by the com- 
mon law, the offender, at the eled ion 
of the proſecutor, may be indifted at 
common law ibid. 
14 If ſuch indictment conclude contra 
formam ftatuti, and cannot be nrade 
good upon the ſtatute, it may be 
maintained as at common law, and the 
words coatra formam flatutj rejected 
ibid. ſ. 31 
15 Where new created offences are only 
prohibited by a general prohibitory 
clauſe of a ſtatute, an indiament will 
le (N) 3 
26 Where there is a prohibitory particu- 
lar clauſe ſpecifying only particular 
remedies, there ſuch particular remedy 
muit be purſued | ibid. 
17 Where an cence, not ſo at common 
law, is made an offence by ſtatute, an 
inditment will lie where there is a 
ſubſtantive prohibitory clauſe, though 
there be afterwards a particular pro- 
wifton and remedy given ibid, 
18 No indictment will lie where the (ta- 
tute is not probibrtory, but only inflicts 
the forfeiture, and ſpecifies the . *. 
ibid, 


19 Where the offence was puniſhable be- 
fore the ſtatute which preſcribes a par- 


ticular method of puniſhing it, there 
ſuch particular method is Wr 
ibid, 
20 But where a ſtatute appoints a par- 
- ticular mode of puniſhment for an of- 
- fence which was not puniſhable before, 
there the particular mode mult be pur- 
ſued, and not the common law mode of 
21 An information may be brought for 
offences apainſt ſtatutes unleſs a differ- 
ent mode is preſcribed 396 f. 4 
22 In what caſes an indiQment, grounded 
on a ſtatute which will not maintain it, 


may be made good as at common law 


A Tazie or Pxincieal Matty 


(Vide Indidment No, 260.) 
Page 356 f. 115. ch. 23 f. 
23 What ought to be the form 5 - 
body of an indictment on a ſtatute 
(Vide Indiament No, 233 to No. 251.) 
| | 349 to 36 
24 Where an offence is made 3 
ſtatute it ſhall have the benefit of clergy 
unleſs it be expreſoly excluded from it 


25 Where a perſon is denied clergy — 
ſtatute excluding it from the crime, the 
indictment and evidence muſt expteſel/ 
bring the caſe within the words 

ibid. 618 

26 Where a ſtatute makes an offence trea- 
ſon or felony, it gives it the like inci. 
dents that belong to a treaſon or ſe- 
lony at common law 6031. 4 

27 Whether a ſtatute may be diſpeuſed 
with (Jide Pardon. Diſpenſation) 

550 bo 53 

28 How the words /ach offences and ſuch 
offenders in a ſtatute, ſhall be conſtrued 
to mean ſuch in miſchief, and ſuch in 
inconvenience 485, 486 


29 No preſcription can be good againſt a 


ſlatute which has negative words go f. d 


STEWARD. —/id Peers. 


1 The nature of the office of lord high 
ſle ward 6 
2 None under the degree of nobility can 
be appointed lord high fleward 7 
3 The high ſteward, in ihe court of the 
high Reward, is ſole judge in waters of 
law ibid, (N) 
4 The lord high ſteward is, by virtue of 
his oftice, a conſervator of the me : 
5 In what manner a lord high ſteward 18 
to be created for the trial of à peer, and 
the proceedings therein $93 
6 None but the lord high fleward can re- 
ceive the plea or conſeſſion of a peer 597 
7 In what manner the peers may require 
the opinion of the high ſteward, ot y 
the judges $971 59, 
8 Whether the court of the high lien , 
may be adjourned 59 


9 A writ of error lies in the king's _ 


: 


- 


A TABLE or P.aINC1PAL MATTERS. 


of an attainder before the lord high 

ſteward” 2 Page 655 1. 16 
10 An indittment before J. S. ſteward 
mult ſhew to whom he is ſteward 


ch, 25 f. 119 | 


STOCK S.—Torn No. 48. 


STOLEN GOODS. 
Vide Acceſſary and Principal No. 78, 


STORES. 


1 By 22 Car, 2. c. 5. thoſe who ſhall 
ſteal or embezzle any of the king's 
naval ſtores to the value of 20 8. are ex- 
cluded from clergy 492 1. 70 

2 But the judge, on conviction, may ſtay 
the execution, and tranſport the offend- 
er for ſeven years 493 


STROKE.—7ide Sea No. 5. 


1 In what manner the death muſt be laid 
in an indictment or appeal, where the 
party died on one day of a ſtroke given 
on another..-(YVide Appeal No. 182.— 
Indifment No. 111. Repugnancy No. 
4. | 203. 325, 326 

2 Whether it be neceſſary to ſhew the 
time of the ſtroke as well as the death 

| 264 f. go p. 334 

3 The word percu//it neceſſary in an ap- 
peal of death where the fact will bear 
it 260 f. 82 

4 A general pardon intervening between 
the ſtroke and the death, will pardon 
the treſpaſs, as that offence alone exiſted 
before the death happened (Sed wide 
the caſe of W, Nicholas, Foſter 64.) 


547 f. 21 
S UBPENA. 


1 In proſecutions for miſdemeanors the 
defendant may take out /abparna's of 
courſe . 613 ſ. 30 

2 And ſince the ſlatute 1 Anne 9. which 


. 


N 


ordains that the witneſſes for the pri- 
ſoner ſhall be ſworn, proceſs may 
taken out againſt them in any caſe 
| Page 614 
SUGGESTION, 
If the king's pardon ſhall be obtained 


upon an untrue ſuggeſtion, the pa- 


SUMMONS. 


1 Whether a ſeſſion of the peace may be 
holden without ſummons (Jae Seſſion) 
2 How many days are required for the 
ſummons of a juror ch. 41 f. 5 


SUNDAY. 


1 An indictment cannot be well taken 
on a Sunday 91 ſg 
2 One who is convicted on a penal ſtatute 
cannot be apprehended on a Sunday 
for the non-payment of the forfeiture 


397 (NJ) 25 
SUPERSEDEAS. 


1 The authority of juſtices of eyer and ter- 
miner may be ſuſpended by writ of u- 
per/edeas, on proof that the commiſ- 
ſion was unduly granted 22 

2 A precept by two juſtices for the ſum- 
mon of a ſeſſion of the peace cannot 
be ſuperſeded but by writ out of chan- 
cery. Sed guere, vide Note 1. 66 

3 A writ de coronatore exonerando may 
be ſuperſeded by writ from the king, on 
an Inquiſition in chancery, that it was 
obtained upon an untrue ſuggeſtion 73 

4 How far a certiorari ſhall be a ſuper- 
ſedeas to the court below (Jide Certio- 
rari No. 102 0 117) 417 to 419 

5 On a pardon allowed in the king's 
bench, the party may have a ſuper/edeas 
to the exchequer to ſtop the proceſs 
there on an eſtteated amercement 

35562 f. 69 
6 How 


A TABIE or PRINCITAIL Martyrs, 


6 How far a defendant coming iti by ca 
pias utlagatum may avoid an outlawry 
in the common pleas by ſhewing that 
he purchaſed a /uper/edeas, and deliver- 
ed it before the guinto exaus Page 651 


SURETY, 


In what caſe the pardon of the principal 
will operate as a diſcharge of the ſurety 


548 


SURGEONS, 


Surgeons are exempted, during the time 
they praQtiſe, from ſerving the office 
of conſtable 100, 101 


SURNAME.—Abatement. Name. Mi, 
nomer., 

1 If a writ of appeal omit the appellant's 
ſurname, being under the degree of no- 
bility, it may be abated by the court ex 
. 3 268 f. 101 

2 If there be a miſtake of the ſurname of 
an appellant, the writ may be abated 
upon the exception or plea of the 

rty 269 f. 101 

3 In an indiftment, no indictee can take 

any advantage of a miſtaken ſurname 
| 28 

4 An inditment of aſſault on 1 
pariſh prieſt of D. &c. is good with- 
out mentioning his ſurname 331 


S URPLUSS AGE. 


1 Where there is a ſufficient certainty, the 
addition of a farther uncertain or un- 
intelligible deſcription will do no hurt, 
but ſhall be rejected as ſuperabundant 
and ſurpluſſage 260. 331 (N) 12 

2 So where a ſpecial verdict is perſect, 
without certain words therein inſerted, 


they may be rejected as ſurplus 


3 Nothing which can be rejected as ſur- 
plus ſhall vitiate an indidment 340 


627 f. 10 


SURVIVOR, 
Where two joint owners of goods are rob. 
bed, the ſurvivor may — an on 
Page 246, 247 
SUSPICION, 
Vide Bail, Arreſt, 


SUS. PER COLL 
Vide Execution, 


T. 
T AI L. 


In what caſes an eſtate in tail is forfeited 
by an attainder of treaſon or felony 
640 10 645 


TALRS 
Vide Jurors No. 47 to 77, 


TAVERNS, 


Icordinate haunters of taverns are indict- 
able at the torn 106, 107 


TAXATION, 


1 It is a contempt not to pay coſts after 
taxation by the maſter 230 f. 37 
2 On taxation, coſts become a veſted debt, 
and the perſonal repreſentatives of the 
party entitled may recover them 
415 N) 7 


TEMPORALITIES. 


Anciently, if the ordinary demanded his 
clerk contrary to law, the temporalities 
might be ſeized 506 f. 11 


TENOR 


city of London, 


1 By the charter of the 
only 


A 1431 o f Prnincieal MaTTERSs; 


only the tenor of a record can be re- 
moved from thence Page 347 
2 And it is ſaid, this extends to Middle- 
ſex as well as London MNote in marg. 
3 The return of a certiorari ought 10 
certify the record, or the tenor of it, 
or the tenor of a tenor, as the exigence 
of the writ requires 420 1.76 
4 How far a wariance is fatal when an 
inſtrument is ſet out in an indictment 
ſecundum tenorem ſequentem 616 f. 36 


T E N T.- Vide Booth, 


TENURE, 


Conſervators of the peace by tenure 


ch. 8. ſ. 7 


TORN.—Di/continuance. 


TERM of ART.—Indi@ment No. 65. 


TESTE. 


1 Where the king's bench proceeds on 
an offence removed by certiorari, there 
muſt be 15 days between the zefe and 
return of every proceſs 11 f. 12 

2 The precept for a ſeſſion of the peace 
mult be reed by two juſtices 65 ſ. 50 

3 Proceſs for treaſon, telony, or treſpals, 
from a county palatine ſhall be feed in 
the name of him who hath the fran- 
chiſe 401 f. 7 

4 Proceſs from the king's bench ought to 
be under the 7e/te of the chief juſtice 


401 f. 8 
5 Proceſs ought to be under the tee of 
the firſt in a commiſſion ibid, 


6 What ſhall be removed by a writ of 
error, or recordare, between the 77. 
and return 421 f. 78 

7 Where a term intervenes between the 
teſte and return of a capias, it is diſcon- 
tinuance 424 f. 91 

$ If proceſs be feſted after the day of the 
return of the firſt proceſs, it is diſcon- 


ce 424 f. 90 


THEFT.— Via. Larceny . 


TIME. ; 
Vide Iadidment. Information. Verdict. 


TITHES,—Certiorari No. 50. 


TORN. 


1 The ſheriff's torn is the king's court of 
record, for redreſſing common grievances 
within the county Page 89 


2 The ſheriff ought to make his torn or 


circuit throughout every hundred in 
his county twice in the year 89 f. 1 
3 All the inhabitants of each hundred, 
above the age of twelve years, unleſs 
ſpecially exempted, are bound to at- 
tend the torn, and to take the oath of 
allegiance, &c. ibid. 
4 The words frank pledge, or tithing, 
explained ibid. 
5 The ſtyle of the ſheriff's torn 0 
Oo By Macna CHARTA, the torn ſhall de 
held only twice a year in every hun- 
dred, at the accuſtomed place 9 f. 4 
7 By 31 Edw. 3. C. 15. the torn is to 
be held within a month after Zafer 
and Michaelmas 90 f. 5 
8 The ſheriff is indictable for holding 
his torn at another time, or at an un- 
uſual place, and an indictment found 
thereon is void 90 f. 6, 7 
9 Quere, if theſe ſtatutes extend to the 
court leet 90, 91 
10 Every caption of an indictment at the 
torn ought to ſet forth the day where- 
on it was taken 91 f. 9 
11 All perſons who are bound to appear 
at the torn are not within the far. 
Merton, which allows fait ſervice to be 
performed by attorney 91 ſ. 10 
12 All ſervants as well as maſters are 
bound to pay ſuch ſuit; and if a maſter 
ſuffered a ſervant to continue a year 
and a day without being enrolled in a 
- decennary, he was amerciable ibid. 
13 But tenants in ancient deme/ne, par- 
ſons, peers, and women, are exem 
from attending the torn 91 f. 11 
14 No man can belong to two leets, and 


therefore 


A Taziz or Parixncirat MaTttans; 


therefore he ſhall do ſervice at that 


only within the precincts of which be 
refides or ſleeps Page 91 1. 12 
15 The ſheriff or bis ſteward may hear 
and determine any offence within his 
juriſdiction, being indicted before him, 
except PLeas or THE CROW 92 ſ. 13 
16 Fhis exception does not reſtrain the 
power of taking indiftments or pre- 
ſentments 92 f. 14 
17 The ſheriff in his torn, being a judge 
of record, may fine an offender for a 
contempt of court; or for a non-· com- 
pliance with that which the juriſdiction 
requires | 79 95 
18 Such fines muſt be ſeveral, and not 
joint, except a whole vill be fined 
93 f. 16 
19 The ſheriff may award a fine or 
amercement for contempts, &c. and 
amerce any perſon indidted for an of. 
fence not capital within his juriſdiction 
without any farther proceeding or trial 
| 93 . 17 
20 An amercement, being a judgment, 
that the party ſhall be i= miſericordia 
duomini regis, and a judicial act, does 
not require the aſſent of a jury 93 f. 18 
21 The award of a miſericordia is only 
to authoriſe others, viz. affeerors, to fix 
the ſum which the party is to pay to 
the king; and therefore there is no 
neceſſity to mention a ſum certain 
93» 94 
22 If the amercement be for a contempt 
of court, it may be ſettled by the judge 
himſelf, and needs no other affeerment 
Wb © gp 
23 No fine for a contempt is within the 
ſtatutes which require an amercement 
to be afftered ibid. 
24 The king or lord have an eleQion of 
common right either to diſtrain or to 
bring an action of debt for ſuch fines 
and amercements 94 f. 20 
25 Every avowry of this kind ought ex. 


preſsly te ſhew that the offence was. 


committed within the juriſdiction of 
the court | 94 f. 21 
26 It is not neceſſary to alledge it in the 
preſentment itſelf, but ſuch an allega- 
tion will perhaps ſupply the want of 


the averment of 
pleadings 
27 Quere, if it be neceſſary ex 
alledge that the offence Ha BY 
as well as that it was preſented, &c. O 
28 It is ſafeſt in ſetting forth, a preſeni-· 
ment, or an affeerment of an amerce. 
ment to ſhew the names of 
ſentors and affeerors, 


names of the preſentors are neceſſary in 
replevin 95 f. 23 
29 Notice of the holding of the court 
need not be ſhewn, for, being of record, 
all perſons within the juriſciction ſhall 
be intended to have notice of it 95 24 
30 Ir is not neceſſary in an avoewry for a 
diſtreſs for a fine or amercement to 
ſhew that the party bad previous notice 
What it was ibid, 
31 Diſtreſs is incident of common right 
to the ſheriff's torn, if the offence be in- 
cidental to the juriſdid ion 95, 96 
32 But for a duty of a private nature no 
diſtreſs can be made without a ſpecial | 
cuſtom 96 
33 The ſheriff may diſtrain any lands of 
the offender within the county or pie- 
cinct; except lands in the king's poſ- 
ſeſſion ; for they are wholly out of the 
juriſdiction of the court 96 1. 26 
34 The ſheriff may diſtrain in the high- 
way notwithſtanding the /at, Marie- 
bridge 96 f. 27 
35 Fines and amercements being for a 
perſonal offence, no ſtranger's beaſts 
can lawfully be diſtrained for them, 
although they have been levant and 
couchant on the lands of ihe offender 
96 f. 28 
36 The goods diſtrained may be ſold 
within a reaſonable time after the di. 
ſtreſs 96 f. 29 
37 No bailiff can diſtrain without a ſpe- 
cial warrant for ſo doing, and in Juſliß- 
cation of ſuch diſtreſs the warrant mult 
be ſet forth in the avewry 961.30 
38 In replevin it muſt be averred hat ihe 
defendant was guilty, In treſpals the 
conviction is fofficient to juſtify the of- 
ficer: but the amercement muſt appear 
to have been by the court, and not by 
the jury ibid. 1 lo 

39 


Juriſdiion in the 


Page 94 9 


the pre- 
Sed quere, Ihe 
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39 In nu/axce the ſheriff may amerce 
the perſon preſented, or order an abate- 
ment without any amercement, and if 
he diſobey ſuch order he ſhall forfeit 
without further proceeding 

Page 97 f. 33 

40 No ſuch pain can be affeered for any 
leſs ſum than what is at hrlt ſet ibid. 

41 The authority of the ſheriff in his toro 
in relation to the appointment of con- 
fables, and the nature and antiquity of 
that office (Vide Conflables ) 

97 f. 33 to 105 

42 The ſheriff in his torn may inquire of 
ALL TREASONS, except ſuch as are 

cC.teated by ſtatute 105 
43 The ſheriff may alſo enquire of all 
FELONIES at common law, except rape, 
which being an offence made felony 

by flatute, though originally a felony at 
common law, he can inquire of it as a 
treſpaſs only 105 f. 52 

44 An aſſault and battery, if there be 
bleoadſbed, is inquirable in the torn ; 

for otherwiſe it is not a common griev- 
ance, but a private injury only 

105, 106 

45 The common breaking of fences and 
pound breaches are within the cog- 
nizance of the torn 106 ſ. 55, 56 

46 Purpreſtures, mortmains, treaſure trove, 
waifs, ſtrays, wrecks, &c. belonging 
to the king are inquirable at the torn. 
Sed quere, as to the — of ſuch things 
as belong to the lord 106 f. 57 

47 All common nuſances, anroyances, 
bawdy-bouſes, victuallers, aſſize of beer 
and ale (but not the offize of bread), 
neglecting to hold fairs, falſe weights 

and meaſures, common barraters, ſcolds, 
eaves-droppers, &c. &:, are within the 
juriſdiction of the torn 106, 107 

48 Every vill within the precin& of a 
torn ſhall have a pair of ſtocks on pain 
of 51, 107 . 59 

49 A man cannot be amerced in a court 
leet for ſurcharging a common 107 ſ. 61 

50 Quere, whether a matter concernin 
the private intereſt of the lord, or of the 
inhabitants of a leet, can be brought 
within the juriſdiction of the torn by 


cuſtom 107 f. 62 
$1 The albace need not ariſe within the 
Vor. II. 


tions muſt be of offences within the 
hundred Page 108 
52 The inhabitants of one bailiwick ſhall 
not be compellable to ſerve as jurors 
for another ibid. 
53 No offence ariſing within the precincts 
of a leet is inquirable at the torn, un- 
leſs on the default of the leet, which neg» 
lect muſt be alledged in the pleadings 


54 By flat. Weſt. 2. c. 13. the ſheriff 
ſhall take no inqueſt but by 12 lawful 
men at leaſt, who ſhall put their ſeals 
to ſuch inquiſitions 108 f. 64 

55 This act reſpects ſuch inquiſitions 
only as are a foundation for imptiſon- 
ment, and not inquiſitions for offences 
for which the party cannot be appre- 
hended Note in marge 

56 If there be more than 12 jurors the 


| 108 ſ. 65 
57 By 1 Rich. 3. c. 4. jurors at the torn 
ſhall have yearly 20s, freehold, or 26 s, 
8d. copy hold on paia of 40 8. and ren- 
dering their inditments void 108 f. 66 
58 Quere, if courts leet are within theſe 
ſtatutes 109 
59 By 1 Edw. 3. c. 19. inditments taken 
at the torn ſhall be by roll indented; 
one part to remain with the indiQtors, 
and the other with the court, ſo that 
one part may be delivered to the juſ- 
tices of aſſize 109 f. 68 
60 Preſentments, not being neceſſary ta 
be preſented to the juſtices, are not 
within theſe ſtatutes: they need neither 
to be indented nor ſealed Vote in mar g. 
61 This ſtatute extends to courts leet 
109 f. 69 
62 The general practice of the torn was 
to impannel both a grand and petty 
jury.—Preſentments were made by the 
headborough, affirmed by the petty jury, 
and then confirmed by the grand jury 
| 109 f. 70 
63 By 28 Edw, 3. c. 9. the ſheriff is re- 
ſtrained from taking indictments, by 
commiſſion or writ 109 ſ. 71 
64 By 1 Edw, 4. c. 2. all ſheriffs in their 


torns, except in London, are reſtrained 
| 31 from 


particular hundred ; it is triable if it 
ariſe within the county; but pre/enta-" 


ibid. - 


ſeals of any twelve of them are ſufficient ' 
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from awarding proceſs, to levy fires 
and amercements on indictments o. 
preſentment found beſore them, and 
are ordered to deliver ſuch indictments. 
&c, to the juſtices of the peace at their 
next ſeſſions, who ſhall have power to 
award proceſs thereon, &c. &c. 

Page 110, 111 
65 Not only the judge of the torn, by this 
ſtatute, is puniſhable for awarding ſuch 
forbidden proceſs ; but alſo the officer 
for denying it 111 f. 74 
66 In what manner indictments in the 
ſheriff's torn may be traverſed, tried, 
and determined 111, 112 
67 The torn has no power to try a tra- 
verle 112 f. 76 


TOR Coro No. 22. Addition 
No. 32. Zſcape No. 2. Forfeiture. 
Hue and Cry. 


TRADE. 


Where a joint indictment will lie againſt 
ſeveral for following a trade without 
having ſerved an apprenticeſhip 

ch. 25. p. 89 


TRANSPORTATION, 
Vide Burning in the Hand, No. 5. 


1 Tranſportation is a ſpecies of puniſh- 
ment unknown to the common law 514 

2 The origin and effect of this r N 
: ibid. 

3 By 4 Geo. 1. c. 11. an offender con- 
victed of grand or petit larceny, or 
other offence within the benefit of 
clergy, and liable only to burning in 
the hand, or whipping, may be tranſ- 
ported to America for ſeven years 515 

4 Wherean offender is convicted of any of- 
fenceexcluded from the benefitofclergy, 
and the king ſhall extend his mercy 
on condition of tranſportation to Ameri- 
ca, and ſuch intention ſhall be ſignified 

y a ſecretary of ſtate, a court of 
competent authority may allow ſuch 
offender the benefit of a pardon un- 
der the great ſeal 


5 Buyers or receivers of flolen 
| knowingly ſhall be tranſported to Ameri. 
ca for 14 years, &c. &c, Page 515 . 140 
6 The king may at any time diſpenſe 
with any ſuch tranſportation, and allow 
the return of the offender 515 . 141 
Offenders tranſported, who ſhall ſerve 
the term of tranſportation, ſhall be 
conſidered as pardoned of the crime for 
which they were tranſported 515 f. 142 
By 6 Geo. 1. c. 23. the powers of 
4 Geo. 1. c. 11. are given to any ſub. 
ſequent court of like authority, not- 
withſtanding ſuch ſubſequent count may 
be held at a different place from that 
in which the offender was tried and 
convicted 515, 516 
By 8 Geo. 3. c. 15. where any offender 
ſhall be convicted without benefit of 
clergy, and the judge ſhall grant a re- 
prieve, if the king ſhall grant a pardon 
to ſuch offender on condition of tranſ- 
portation to America, and ſuch inten- 
tion ſhall be ſignified by a ſecretary of 
ſtate to the judge recommending mercy, 
ſuch judge may make an order for the 
immediate tranſportation of the offend- 
er 516 
10 „. Geo. 3. c. 74. offenders liable 
to be tranſported, or who ſhall be par- 
doned on condition of tranſportation to 
America, may be tranſported to any 
parts beyond the ſeas ; and all the above 
mentioned acts ſhall be in force 517 
11 Male perſons, in lieu of ſuch tranſ- 
portation may be ſent 'on board ſhips 
or veſſels (commonly called the HuLks) 
on the river Thames, &c. for a term not 
leſs than one, nor more than five years, 
where the offence is tranſportation for 
ſeven years, and not exceeding ſeven 
years where the tranſportation is for 
fourteen years 517, 518 
12 By 24 Geo. 3. e. 56. directions are 
given in what manner ſuch male con- 
victs ſhall be removed from the place 
of their conviction, &c. &c. 51 
13 By 24 Geo. 3, c. 56. convicls liable 
to tranſportation, &c. ſhall be trank- 
ported to ſuch places beyond the ſeas 
as his majeſty by the advice of his privy 
council ſhall order and direct 519, 529 


515 139 


14 The manner in which convicts my 
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de affigned to contractors * 520 
h « I54 
15 la what manner the place to which 
offenders are ordered to be tranſported 
may be changed 5211, 155 
16 How convicts ſhall be transferred to 
the contractors 521 f. 156 
17 The contractor may carry convicts 
through any county ibid. 
18 The time a convict is confined pre- 
vious to his being tranſported ſhall be 
conſidered as part of his ſentence 
522 f. 157 
19 By 2 
given 
con victs to ſuch place as his majefly by 
the advice of his privy council ſhall di- 
rect, is recited, and the place to which 
convicts ſhall in future be tranſported is 
declared to be to the eafiern coaſt of 
New South Wales commonly called Bo- 
TANY Bar) 522 
20 The powers given to the king by 
this a& ibid. 


TRAVERSE. 
Vide Eſcape No. 40. Appeal No. 254. 
Breaking Priſon No. 3. Coroner No. 
18, 7 4+ Torn No. 66. 


TREASON. 


1 Juſtices of gaol-delivery have power to 
deliver the gaol of perſons committed 
for high treaſon 32 f. 4. p. 38 f. 4 

2 Treaſon being againſt the peace of the 
king, any juſtice of the peace, either on 
his own knowledge, or the complaint 
of others, may cauſe any perſon to be 
apprehended for this offence ; and may 
take the examination of ſuch offender, 
and the information of the witneſſes 
purſuant to the ſtatute of Philip and 
Mary 59, 60 

3 The ſtatute of 6 Hen. 8. c. 6. which 
authoriſes the king's bench to ſend 
down the bodies of felons and murder- 
ers, together with their indictmente, to 
be tried in the counties where the of- 


Geo. 3. c. 1. the authority 
b the * acts to tranſport 


fences are committed; — hall not be 


extended to high treaſon 10 ſ. 9 


4 In what caſes the ſheriff has power to 
enquire of high treaſon (Vid Torn No. 
42.) ' Page 105 

5 Perſons apprehended of dangerous riots 
favouring of high treaſon are excluded 
from replevin by the ſheriff by the far. 
Wet. 155 . 48 

6 The king's bench may bail a perſon 
committed for high treaſon 176 

7 Quere, Whether one who knowingly 
oppoſes the arreſt of a perſon guilty of 
high treaſon be thereby guilty of high 
treaſon himſelf 188 f. f 

8 Whether the offence of breaking priſon 
can ever amount to the crime of high 
treaſon (Fide Breaking Priſon No. 28. 
8 195, 196 

9 In eſcape, if the priſoner committed 
were guilty of high treaſon, it is high 
treaſon whether the party be ever con- 
victed or not 20g 

10 A ſtranger who knowingly reſcues a 
perſon committed for and guilty of 
high treaſon, is ia all caſes guilty of 
high treaſon 210 

11 The offender may be immediately ar- 
raigned for the high treaſon, or for the 
miſpriſion ibid. 

12 Of appeals for treaſon (Vat Appeal 
No. 47, 48.) 239 


| 13 Standing mute upon an arraignment 


of high treaſon is equivalent to a con- 
viction 464 
14 The privilege of ſanctuary never ex- 
tended to high treaſon 472 
15 There are no acceſſaries in high trea- 
ſon i | 439 f. 2 
16 Whatever will make an acceſſary be- 
fore in felony will make him a princi- 
pal in high treaſon 40 
17 A diſtinQion applied to this 2 
tween treaſons touching the king's death 
and other inferiour ſpecies of treaſon, 
reſpecting the mode of trial 440 (N) 1 
18 The ſame receipt of an offender which 
will make the receiver an acceſſary 
after the fact in felony, will make him 

a principal in high treaſon 440 f. 3 
19 Wherever a ſtatute ordains that tho'e 
who are guilty of the thing prohibited 
by it ſhall be adjudged traitors, it im- 
pliedly makes all procurers and abettors 
of it principals 444 
312 20 la 


| 


i 
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20 In what manner treaſon is excluded 


from the benefit of clergy, Viae 
Clergy, No. 22, 23. 38. 47. 52. 
"EF Page 480 to 489 


21 By 7 Will, 3. c. 3, perſons indicted 
of high treaſon ſhall make full defence 
by two counſel 

22 In what manner a perſon indicted of 
high treaſon ſhall have a copy of his 
indiament, &c, &c. (Vide Copy of 
Indidiment.) | 567, 568 

23 What evidence 15 neceſſary to ſupport 
an indictment of high treaſon. 
Evidence, No. 4 to 11. No. 97, &c.) 

24 The judgment in high treaſon. ¶ ide 
Judgment, No. 10.) 630 ſ. 3 

25 What ſorfeiture enſues upon an at- 
tainder of high treaſon. [ Vide For- 

feiture) 636 ch. 49 

26 For the trial of treaſons beyond the 

| ay” ( Vide County Indidtment, No. 52 
to 61. 

27 For other matters relating to treaſon, 
vide Acceſſary, No. 11, 12. 15, 16. 
Approver, No. 3. 12. Attainder, No. 
3, Kc. Bail. Clergy, No. 22, 23, 
Commitment, No. 34. Conftſſion, No. 
1. Counſel, Evidence. 


TREASURE TROVE. 
Jia Coroner, No. 49. Torn, No, 46. 


TRESPASS, 


1 A court which is not of record cannot 
eben hold plea of a common treſpaſs 
vi et armis ' . ec: 4. 36 

2 The word zre/þa/5 is of a very general 
extent, and in a large ſenſe not only 
comprehends all inferior offerces which 
are properly and directly againſt the 
peace, but alſo all others which are 
only ſo by conſtruction 62 ſ. 38 

3 An enumeration of the variety of tref- 
er. of which the ſheriff in his torn 
ad juriſdiction 106, 107 


Vid 


603. 614 


4 There ean be no acceſſaries in treſpaſs 
Page a 
5 Whatſoever will make a —_ — 
ceſſary before in felony will make him 
a principal in treſpaſs ibid. 
6 Wherever a man commands another to 
commit a treſpaſs, and he does it, the 
perſon commanding is equally guilty 
as if he had done it himſelf 440 
7 Whoever agrees to a treſpaſs on land: or 
goods, thereby becomes a. principal: 
But not in a treſpaſs on the perfon 
<8 440 f. 4 
8 No one ſhall be adjudged a principal 
in any common treſpaſs for barely re- 
ceiving, &c. the offender ibid, 
9 What offences ſhall be included under 
a general pardon of all treſpaſſes 
49 {.26 
10 On an indictment for felony, if the 
offence amount only to treſpaſs, the 
offender cannot be found guilty of the 
treſpaſs on that inditment. Sed guera, 
if the ſpecial circumſtances of the treſ- 
paſs be ſet forth 625 
11 If a jury find a ſpecial verdict for ſe- 
lony, and it be adjudged only treſpaſs, 
guere, if judgment may be given on it 
for treſpaſs only 625 
12 On an indictment for treſpaſs, if the 
fact appear felonious, judgment may 
be given for treſpaſs, for it is in the 
election of the king to proceed either 
for the treſpaſs or the felony ibid. 
13 Whether a former recovery or acquit- 
tal may be pleaded in bar of tre ſpaſs. 
(Viae Appeal. Autrefois Acquit.) 


TRIAL.— Vid County, Indifment. 


1 Stewards of leets cannot try any per- 
ſon indited before them, but mult te- 
fer the trial to the gaol-delivery 

, 92 4 13 

2 In what manner indidments in the 

ſheriff 's torn are to be tried 111 f. 75 

Neither the torn nor the leet have any 
wer to try a traverſe 112 f. 76 

Fuſtices of peace may try à man in- 

dicted before a ſheriff in his torn 


3 
4 


5 Where 


* 
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5 Where an appeal of mayhem ſhall be 
tried, and where the trial ſhall be per- 
emptory, (Vide Appeal, No. 41.) 

Page 238, 239. 

6 By 1 & 2 Phil. & Mary, c. 10. all 
trials of treaſon ſhall be according to 
the common law; conſtructions on 
this ſtatute 366 

7 In what manner the accgſary ſhall be 
tried where the offence ariſes in a dif- 
ferent county from chat of the principal 
(Vide Acegſſary) 457 to 460 

8 In what caſes and in what manner it 
ſhall be tried, whether one who ſtands 
mute do ſo of malice or of the act of 
God 46: 

9 In what places treaſons and murder: 
examined by the privy council ſhall be 
tried 569 

10 He who ſteals goods in one county, 
and Carries them into another, or if 
an act in one county prove a nuſance 
to another, the offender may be tried 
in either | ibid. 

11 Of trial by peers. [ide Pers) 

| 592 ch, 44 

12 Of trial by battle. (Yide Batth) 


$99 

13 Of trial by jury. Vid. Jurors) 569 
}4 Of trial by certificate, ¶ Vide Certifi- 
cate) 242. 254. 458. 478 


TUMBRE L. 


Whether every vill be bound by pre- 
ſcription to keep a TUMBREL 
ch. 11 f. f 


V. 
VACATION, 


3 By the habeas corpus act, the lord 
chancellor, lord keeper, any juſtice of 
either bench, or baron of the exche- 
quer, may grant a habeas corpus in va- 
cation time 145 

2 And this writ does not expire with the 
vacation; but the priſoner may be 
brought into court upon it, in full 

term 146 f. 22 Note in marg. 


3 By 5 & 6 Will. & Mary, c. 11. a writ 
of certiorari may be granted in vaca- 
tion time, by any of the juſtices of the 
king's bench, to remove an indictment 
or preſentment from any general quarter 
ſeſſions Page 409 ſ. 36 


VAGABONDS. 


Vagabonds were indictable at the torn 
107 


VALUE 


1 Whether the value of the things ſtolen 
mult be laid in an indictment of lar- 
ceny. (Vide Inditment) 333. 334 

2 At the Lent aſſizes for Eſſex 1787, Gould 
J. and Thompſon B. held an i:diftment 
for privately ſtealing bad, becaule no 


| value was ſtated, MS. 


VANQUISHMENT.' 
Vide' Appeal, No. 236. Approver, No. 
34. Autrefois Acguit, No. 16. Battle. 


VARIANCE. 


1 In appeal, if the declaration lays the 
offence in the reign of a preſent king 
where the writ ſuppoſed it to have 
been in the reign of a former king, it 
is ſach a variance, that it ought to be 
abated by the court ex officio 
268 ſ. 98 
So alſo where the defendant is miſ- 
named, or the fact not ſet forth with ſuf. 
ficient certainty, or the offence be la d 
in a different county; or, &c, &. 
| 268 f. 99. 101 
3 In forgery, the bill was value receivd ; 
in the indictment it was received; and 
the vaiance held immaterial 
| | 340 (N) 616 x 
4 In perjury on an affidavit, © he ander- 
flood and believed,” the indictment, he 
undertood, &c, and the variance held 
immaterial ibid. 
5 In perjury in giving evidence: The 
original indictment was, ** whereby his 


313 life 
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life was greatly deſpaired f; the pre- | 
ent indictment, after ſaying © in man- 
ner and form following,” ſtated the 
paſſage, ** eubereby bis /ife was greatly 
of,” omitting the word deſpaired, and 
after a rule, the matter was given up 
Page 340 (N) 
6 Loa Dp MANSFIEI p faid, the rule was, 
that where the omiſfion or addition of 
a leiter does not change the word ſo as 
to make it another word, the variance 
is not material ibid. and 616 
7 But if the miſ-recited word is in ufelf 
a word, though rot intelligible with 
the context, as air” for heir,“ 
there the variance is fatal 340 
8 What is ſuch a variance between the 
certiorari and the return, as ſhall pre- 
vent the removal of the record. (ide 
Certiorari, No. 121) 419 f. 71 
9 What is ſuch a variance between the 
original and the proceſs as ſhall cauſe a 
diſcontinyance. ide Diſcontinuance, 
No. 11 to 16.) 424, 425 
10 Where a variance between the record 
of the former acquittal and the indict- 
ment or appeal to which it is pleaded, 
may be helped. ¶Vide Autrefoir Ac- 
quit, No. 4, 5, 6.) 525, 526 
11 If there be a variance between the 
record, on which a man is convicted 
or attainted, and his charter of pardon; 
yet if there be no repugnancy to intend 
that the ſame perſon or thing are 
meant in both, it may be ſupplied by 
proper averments. Inſtances given 
561, 562 
12 Where the time proved varies from 
that laid in the inditment, the jury 
may find the defendant guilty gene- 
rally, or they may find him guilty 
ſpecially on the day proved. (Vide 
Evidence. . Forfeiture.) 614 f. 33 
13 Where a certain place is made part 
of the deſcription of the fact charged, 
the leaſt variation as to ſuch place be- 
tween the evidence and the indictment 
is ſatal SR 615 5 34 
14 Where one is indicted for writing a 
libel ſecundum tenorem ſequentem, or 
for forging a deed fo and ſo deſeribed, 
any the leaſt variation between the libel 
recited or the deed deſcribed, and thoſe 


given in evidence, is fatal 

: Page 616 f. 36 
15 A variance between an inditment and 
appeal of death, as to the inſtrumental 
cauſe, is no way material, ſo that the 
party be proved to have died by the 
ſa me kind of death 616 f. 36 
16 Whatever variance is material with 
reſpe to the principal, is equally ſa 

with reſpect to the acceſſary 
| 617 ſ. 38 
17 Where an indictment ſets forth all the 
ſpecial matter in reſpect whereof the law 
implies malice, a variance between the 
indictment and the evidence as to the 
circumſtances do no hurt, ſo that the 
ſubſtance of the matter be found 
618 
18 How far a variance in the recital of 
a ſtatute upon which an indictment is 
ſounded will be fatal, (Vide Indid- 


ment, No, 244 to 251.) 351, 352 


VENDITIONI EXPONAS, 
In what caſe a ſheriff may be authaiiſed 


by venditioni exponar, to ſell the goods 
after the delivery of a certiorari 418 


VENIRE FACIAS.— Jide Proce/+. 


Diſcontinuance, Outlawry., Furers. | 


VERDICT. 


1 A jury ſworn.and charged in a capital 
caſe cannot be diſcharged till they have 
given a verdict; guere, if the priſoner 
conſent, (Sed wide Fofter 29 — 39) 


2 In all capital caſes the jury moſt give 
their verdict openly in court; they can- 
| not give a privy verdict 623 1.2 
3 The jury may give a ſpecial verdiQ in 
any criminal caſe, whether capital or 
not capital _ 623 f. , 
4 It is diſhonourable in the court to ſuf- 
fer a ſpecial verdict in a plain caſe 
Note "m mary. 
5s In murder, on not guilty, the jury ate 
not bound to enquire whether * 


* 


A TABL I or PRINCI AL MATTERS. 


ſoner be guilty of manſlaughter 
Page 623 ſ. 4 
6 On an indictment of murder the ver- 
dict may find generally manſlaughter 


fe difendendo, or per infortunium ; but | 


it muſt alſo ſay, not guilty of the mur- 
der ibid, 623, 624 
7 On an indictment for grand larceny 


the verdict may find it petty larceny | 


only 624 1.6 

$ On an indid ment for robbery and put- 
ting in fear, the jury may find guilty of 
the felony, not guilty of the _— 
ibid. 

9 So on the 8 Eliz. e. 4. the jury may 
find, guilty of fealing, but not 5 
ibid, 

10 On the 1 Jac. 1. c. 8. the priſoner 
may be acquitted of murder on the 
ſtatute, and found guilty of man- 
ſlaughter at common law ibid. 
11 On an inditment for petty trea- 


ſon, the verdict may find murder or 


manſlaughter, as the caſe may \ of 

| i018. 

12 In burglary, where a cepit et aſportavit 
is alſo laid, the priſoner may be ac- 
quitted of the burglary and found 

- guilty of the felony ibid. 
13 But he cannot, on a charge ſo laid, be 
acquitted of the felony, and found guilty 
of the burglary ; becauſe ſuch a verdict 
acquits him of the intention to commit 
felony, in which the crime of burglary 
conſiſts 624, 625 
14 A verdid found the priſoner . guilty 
of ſtealing in the dwelling-houſe, not 
uilty of the burglary,” and it was” 

1d that the acquittal of the burglary 

was an acquittal of ſtealing in rhe 

 _ dwelling-bouſe „ 6z5 (N) 
15 ** Not guilty of breaking,” but 
1 guilty of ſtealing in the dwelling- 
houſe,” is a good verdict in burglary 
to ouſt the offender of clergy on the 
12 Ann, ibid. 
16 On the 10 & 11 Will, 3. c. 23. for 
privately ſtealing to the value of 58. 
in a ſhop, the verdi& may reduce the 
value under the ſum laid 62 
17 On an indictment for felony generally, 
— appears to be only a treipaſs, yet 


oftender cannot, on ſuch indict- 


moat, be found guilty of the treſpaſs, 
Sed quere, if the ſpecial circumſtanceg 
be ſet forth Page 62g 


18 On a ſpecial verdict for felony, judge 
ment may be given for treſpaſs ibid. 


19 On an indictment for treſpaſs, if the 
fact appear to have been felony, the 
priſoner may be found guilty of the 
treſpaſs ; for it is in the election of the 
king to proceed either for the treſpaſs 
or the felony, Sed guere 625, 626 

20 A verdict of acquittal on the coroner's 
inqueſt ought to ſhew what other per- 
ſon did the fat 626 f. 7 

21 Where two only are found guilty of 
a riot, or only one of a conſpiracy, 
they having been indifted with others, 
judgment ſhall be given 626 f. 8 & (N) 

22 Six were indicted for a riot; two 
died before trial; two were acquitted 
and two found guilty ; and judgment 
was given on this verdict ibid. 

23 On an inditment againſt ſeveral for 
an offence which may be done as well 
by one as by more, the verdict may 
find one only guilty, and acquit the 
reſt 626 


24 80 where defendants are jointly 
charged, ſome may be n and 
others found guilty ibid, 

25 Unleſs an offence conſiſt in doing 
ſome intire thing, the defendant may 
be found guilty for a leſs time and 
degree than is laid ibid. 

26 The court in judging of a ſpecial 
verdict is confined to the facts found ; 
and cannot ſupply any defect by im- 
plication, &c. 627 

27 The preciſion with which a ſpecial 
verdict mult find the fat ibid. 

28 On a ſpecial verdi& for murder, the 
court are judges of the malice 

Note in marg. 

29 If the ſpecial verdit do not ſul- 
ficiently aſcertain the fact, a wenire fa- 
ciasr A n ſhall iſſue 

30 A ſpecial verdi& cannot be amended 
in capital caſes, Sed quere, if there are 
notes to amend it by L 


ibid. 
5131 A ſpecial verdict amended in for- 


ery, becauſe the fault was committed 
y the defendant ibid, 


32 If the impetſection of a ſpecial _— 


627 (N) a 


1 | 
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be ſuch as that judgment cannot be| 
given on it, it is bad Page 627 (N) 2 
33 If there be ſeveral iſſues, and the jury 
only find ſome of them, yet judgment 
may be given; for in a general ver- 
dict upon ſeveral counts, if any one of 
them is good, it is ſofficient in erimi- 
nal caſey bid. 
34 Words repugnant, in a verdict which 
would be complete without them, ſhal! 
be rejected as ſurpluſſage 627 f. 10 
35 On an acquittal againſt manifeſt evi. 
dence the court may, de fore the ver- 
dict is recorded, but not after, order the 
jury to reeonſider it 627 f. 11 
36 Inſtances of ſurety for the good be- 
haviour after verdict of acquittal, and 
of commitment for contempt of court 
during trial ibid. 
37 The court cannot fet aſide a verdict 
which acquits a defendant of a proſe, 
cation properly criminal 628 
38 A verdict which convicts a priſoner 
may be ſet aſide, as againſt evidence 
or the diredtion of the judge, or for 
miſ trial 5 ibid. 
39 By 14 Geo. 3. c. 20. priſoners ac- 
quitted ſhall be diſcharged without pay- 
Ing any fees 628 f. 13 
40 Whether an appellant may be non- 
ſuited after a verdi& againſt him 267 
41 In what caſes a perſon may be tried 
upon a verdict found without an in- 
dictment (Yide Indidtment) 303 


VER GE. 


3 Before what coroners offences within 
the verge are indictable (Vide Coroner) 
2 Offenders within the verge, te, ue 
ing mute, ſhall have the ſame judgment 
- as if they were found guilty 464 f. 11 


VIET ARAMIS“ 


1 The words vi et armis are not neceflary 
in an appeal of death 261 f. 85 

2 By 37 Hen. 8. c. 8, the words vi et 
armis are not neceſſary in indictments 


3 343; 344 
3 But indietments of aro/þe/, 


4 
and ſuch 


like, are till held inſufficient, withous 
the words vi et armis, (Vide 3 Peer 
Will. 498.) Page 344 


VIE W.—/7i Coroner. 
VILL.—7ige Parifo and Ward, 


Wherever a place is generally alledged 
in pleading, the law will intend it to 
be a vill, unleſs it be mentioned with 
ſome addition which ſhews the con- 
trary 265 


VILLEIN. 


1 A willein cannot have an appeal of lar- 


ceny againſt his lord 246 
2 A villeis can neither be a grand or pe- 
tit juror 295. 582 


3 But a villels may be a witneſs 612 
4 The plea of wi/leinage, and the general 
iſſue, not to be pleaded by the lord at 
the ſame time 283, 284 


VISNE. 


1 In an appeal, the fat muſt be laid in 
ſome place from whence a vis may 
come 265 f. 92 

2 A wvi/ae may come from any place which 
is of ſo ſmall a compaſs that all who live 
in or near it may reaſonably be pre- 
ſumed to have ſome knowledge of the 
perſons living in it ibid, 

3 A wiſne may come not only from a 
town, but from a ward, pariſh, hamlet, 
burgh, manor, caſtle, or even from a 
forelt or other place out of a town 

ibid. 

4 Abatement may be pleaded of a fact 
laid in one place which is done in an- 
other 2 ibid. 

5 A viſae may well come de vicineto ci. 
witatis, &c. &c. 266 

6 No wi/ae can come from London, or 


the wilds of Suſſex, on account of their 
largeneſs - ibid. 
7 A vine may come from a park ibid. 


8 Quere, whether a wiſne may not come 
from a heath in a foreſt ibid. 


9 No wi/ae can came from a * 


A TaBLE OT PRINCIPAL MATTERS 


V OID. 


3 If it doth not appear, upon the face of 
an indictment, that the party bad au- 
thority to take it, it is void Page 75 
2 Outlawry pronounced contrary o 8 
Hen. 6. is not void, but voidable only 


434 1. 127 
An erroneous attainder is not void, but 


voidable only 452, 453+ 461. 634 
VOLUNTARY.—7ide Eſcape. 


v 
USE. Vie Forfeiture, Jurors. 


USURY. 


1 An inditment on the ſtatute of uſury, 
ſetting forth, that the defendant took 
more than five in the hundred, is not 
good without ſhewing in particular how 
much 355 
2 He who hath borrowed money upon 
an uſurious contract is not a competent 
witneſs to prove the uſury, unleſs he 
hath repaid the money borrow2d 

610 f. 24 


W 
WAGER of LAW. 


1 In aQtions grounded on an act of a 
court of record, the defendant ſhall not 
be ſuffered to wage his law 7 
2 A deſendant to an aGtion or informa- 
tion gui tam cannot wage his law 


390 ſ. 61 


WAGES. 


For what time and in what caſes an ap 
prover is intitled to his wages 
297 f. 19. 299 þ 27 


1 A general pardon by parliament cannot. 
kn ne” * 389 1.58 
2 A man may waive the benefit of a par- 
don under the great ſeal, by taking the 
general iſſue, and not pleading it 550 


WAIF. 


1 All wa, eſtrays, goods wrecked, &c. 
belonging to the king, may be inquired 
of at the ſheriff's torn 106 f. 57 

2 Anappellant's title to reſtitution in an 
appeal of larceny, ſhall not be barred 
by the goods being ſeized as __ 

2501. 
3 Perſonal goods are forfeited _ — 
ing waived by afelon in his flight, &c. 
| 640 ſ. 17 


WALES, 


| 1 Whether a certiorari lie to the courts 
in Wales (Vide Certiorari, No. 24, 
25) 4 * A 406, 407 
2 In what manner inditments removed 
from Wales are to be proceeded 4 » 

3014s 
3 By 26 Hen. 8. c. 6. juſtices of gaol- 
delivery, and of the ce, in the 
| counties of England where the king's 
writ runneth next adjoining to Wales, 
may try, &c. petty treaſons, felonies, 
murders, acceſſaries, &c. done and 
committed in Wales 316 
4 This ſtatute is not repealed by 34 and 
35 Hen, 8. C. 263 but an acquittal 
at the grand ſeſſions is a good bar of an 
indictment for the ſame crime in an 
Engliſh county 316 f. 42 

5 By 34 and 35 Hen. 8. c. 26. the 

tranſcripts of attainder, which are or- 
dered to be certified to juſtices of gaol- 
delivery, & c. ſhall not extend to Hab 

| 8 

6 By this ſtatute, the juſtices of the j 

ſeſſion in Wales are empowered to take 
indictmeuts for the offences mentioned 

in 26 Hen. 8, c. 6, 316 

| WALK. 


| 
. 


C "IN us bebo 
* = k = Le * 
— 1 7 / : 4 Y : 
2 4 * 7 «baby ; 
- * 4 1 * 7 . 
* 8 3 3 n 
"Rm G e. 


8 The jodgment againſt a woman in all 
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Ta skIIE or PRINT CIA MANIA 


impriſoped Page 475 f. 7 
17 . 4 Will. & Mary, 9. Rs 
in any felony, a man is intitled to cler- 
gy, @ woman ſhall be alſo allowed it, 
and liable to ſimilar puniſhment 
KAY 475 1.58 


caſes of treaſon is, to befrawn to the 
place of execution, and there burnt 


631 f. 6 


9 For felony, that ſhe be hanged by the 
neck till dead 631. 7 
*  WOOLLEN. 
By 22 Car. 2. c. 5. ſtealing woollen 
manufactures from the rack or tenters 


in the night time is excluded from 
clergy 492 1. 69 


WORKHOUSE. —Pide - Houſe of Cor- 


redion, 


WRE C Ki—Vidt Torn. 
By 12 Ann. c. 18. and 26 Geo. 2. c. 19. 


Page 491 


WRIT. 


1 Whether commiſſions of over PE O's 


wer come under the notion of the word 


: awvrit 1 * 20, 21 


2 In what caſes an attachment lies for not 


executing a writ, or for doing it op- 
preſſively, or not executing it effec» 
tually, or for making a falſe return 
ch. 22 f. 2 tog 
3 Whether proce/s without aurit can be 
awarded into a different county from 
that wherein the court fits 409 


YEAR. 
182, 261, 


Appel, No, 82. 104. 166, 
Indidtment. e " 


„ 4.10 « 


YEOMAN, 


e » ! SEE e 

1 Yeoman and labourer are good add 
tions of the ſtate and degree of a man 
272 f. 111 

2 But if a gentleman be named with the 
addition of yeoman, it may be pleaded 

in abatement  *.  - abg, 270 


plundezin g goods that have been ſaved 


{ 


